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PREFACE 

TO   THE    SEVENTH    EDITION. 


A  NEW  edition  of  this  standard  work  has  been  called  for,  as  the  last 
edition,  which  appeared  in  October,  19(05,  ie  now  out  of  print.  The 
precedents  which  appeared  in  the  earlier  editions  have  been 
carefully  revised  and  occasionally  altered  to  meet  modern  require- 
ments. More  than  seventy  new  precedents  have  been  added. 
The  Editors  have  been  careful  to  retain,  as  far  as  possible,  the 
notes  of  the  edition  of  1868,  the  last  one  for  which  the  original 
Authors  were  responsible ;  but  many  additions  and  omissions  were 
necessary  owing  to  the  multiplicity  of  recent  decisions  and  statutes. . 
The  introductory  chapters  which  come  in  front  of  the  Precedents 
(Chaps.  I.,  II.,  III.,  VI.,  and  VII.)  have  been  rearranged  and 
re-written.  Two  entirely  new  chapters  have  been  added,  one  on 
Actions  for  the  Eecovery  of  Land  (Chap.  X.)  and  the  other  on 
Applications  to  Eevise  or  Amend  Pleadings  (Chap.  XII.)  ;  and  the 
whole  book  has  been  carefully  revised  and  brought  up  to  date.  An 
Appendix  has  been  added  setting  out  verbatim  the  Eules  of  the 
Supreme  Court  which  affect  Pleadings. 

The  Editors  in  presenting  these  Precedents  of  Pleadings  to  the 
profession  venture  to  remind  those  who  may  use  them  that  it  is  no 
longer  possible  for  a  pleader  merely  to  copy  a  form  applicable  to 
actions  of  the  class  to  which  his  case  belongs,  as  was  often  sufficient 
under  the  old  system  of  pleading.  Under  the  present  system  all 
material  facts  have  to  be  stated,  instead  of,  as  formerly,  the  legal 
result  of  those  facts,  and  all  necessary  details  must  be  set  out  in 
the  body  of  the  pleading.  Hence,  though  the  forms  in  this  book 
will,  we  trust,  afford  the  pleader  material  assistance,  it  will,  as  a 
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statutes  and  rules  has  been  only  to  prefer  substance  to  form,  and  to 
prevent  unnecessary  technicality  from  working  injustice.  Although 
particular  forms  of  expression  are  no  longer  indispensable,  it  is 
obviously  most  important  that  pleadings  should  as  far  as  possible  be 
uniform,  and  that  precedents  or  forms  which  have  acquired  an 
ascertained  and  understood  meaning  should  be  used  in  preference 
to  new  modes  of  expression,  the  meaning  of  which  must  necessarily 
contain  the  elements  of  uncertainty  and  doubt.  Without  the  use 
of  precedents  it  is  almost  impossible,  particularly  in  pleadings  of  a 
complicated  nature,  for  any  one  but  an  accurate  lawyer  and  ex- 
perienced draftsman  to  avoid  overlooking  some  points  of  a  case 
absolutely  essential  to  the  maintenance  of  the  right  or  defence. 
This  was  never  more  apparent  than  it  has  been  in  some  of  the 
specimens  of  pleadings  which  have  been  met  with  since  the  recent 
changes  in  the  law,  drawn  by  unpractised  hands  without  precedent 
or  guide.* 

A  necessary  consequence  of  the  extensive  changes  in  the  law  of 
Pleading  is,  that  the  valuable  and  elaborate  works  previously  existing 
have  been  rendered  comparatively  useless,  except  to  those  persons 
who  possess  an  intimate  acquaintance  as  well  with  the  former 
practice  as  with  the  recent  changes.  The  object  of  the  Authors  of 
this  Work  has  been  to  supply  a  collection  of  precedents,  with 
instructions  for  their  use,  adapted  to  the  law  and  practice  of 
Pleading  in  its  present  state. 

*  The  very  learned  Editors  of  Smith's  Leading  Cases  (Mr.  Justice  Willes  and 
Mr,  Justice  Keating,  the  former  of  whom  was  a  member  of  the  Royal  Commission), 
adverting  to  the  effect  produced  on  the  art  of  pleading  by  the  relaxation  of  the 
former  rules  of  criticism,  and  by  the  powers  of  amendment  given  by  the  Common 
Law  Procedure  Act,  1852,  make  the  following  valuable  remarks  :  "  It  must,  how- 
ever, be  remembered  that  the  accurate  statement  of  such  of  the  facts  and  circum- 
stances of  each  case  as  are  necessary  to  enable  the  plaintifi  on  the  one  hand  to 
establish  his  entire  cause  of  action,  and  the  defendant  on  the  other  to  set  up  his 
entire  defence,  is  still  an  essential  part  of  the  duty  of  counsel ;  and  that  although 
a  final  defeat  of  justice  upon  merely  formal  grounds  may  be  averted  by  the 
provisions  already  referred  to,  no  legislative  enactment  can  in  all  cases  prevent 
the  expense  and  delay  which  result  from  the  necessity  for  amending  untrue  or 
imperfect  narratives  of  the  facts  relied  upon  by  the  respective  parties.  Such 
inconveniences  are  to  be  avoided  by  taking  care  in  the  first  instance  to  make  the 
pleadings  true  and  perspicuous,  adopting  the  known  and  understood  formulas 
used  for  the  sake  of  brevity  in  cases  of  frequent  occurrence,  and,  where  there  is 
no  such  formula,  stating  the  material  facts  as  they  can  be  proved  to  exist  in 
intelligible  language."— 1  Smith's  Leading  Cases,  4th  ed.  103. 


Digitized  by  Microsoft® 


PREFACE   TO   THE   FIRST   EDITION  IX 

In  settling  the  Precedents  they  have  attempted  to  follow  as 
closely  as  possible  the  examples  given  in  the  Schedule  to  the 
Common  Law  Procedure  Act  of  1852.  They  have  endeavoured  to 
render  the  collection  sufficiently  complete  to  meet  the  cases  of  most 
frequent  occurrence  in  practice. 

Numerous  references  have  also  been  given  to  precedents  in 
reported  cases,  from  which  it  is  hoped  the  practitioner  may  derive 
assistance  in  drawing  pleadings  in  cases  of  less  common  occurrence. 
Care  should,  however,  be  taken  in  using  the  forms  found  in  the 
Eeports  to  settle  them  as  nearly  as  possible  in  accordance  with  the 
forms  contained  in  the  Schedule  to  the  Common  Law  Procedure 
Act.  It  is  also  hoped  that  these  references  to  reported  forms  will  be 
found  tiseful  as  a  guide  to  the  most  recent  or  to  the  leading  cases 
on  the  particular  points  of  law  to  which  they  relate ;  and  it  will  be 
seen  that  some  of  the  references  have  been  introduced  more 
especially  with  this  view. 

The  Precedents  have  been  arranged  in  conformity  with  the  plan 
adopted  by  the  Common  Law  Procedure  Act  of  1852,  where  the 
division  of  causes  of  action  into  the  two,  so  to  speak,  natural 
divisions  of  actions  on  contracts  and  actions  for  wrongs  independent 
of  contract  (irrespective  of  the  technical  distinction  between  forms 
of  action)  received  an  authoritative  recognition.  This  division  has 
been  found  very  convenient  in  the  compilation  of  the  Work  ;  and  it 
is  hoped  that  it  will  be  found  equally  convenient  in  its  use. 

The  notes  contain  references  to  the  statutes,  rules  of  court,  and 
principal  decisions  relating  to  the  pleadings  to  which  they  are 
appended,  with  such  practical  observations  on  the  object  and  effect 
of  the  pleadings  as  appeared  necessary  for  their  more  convenient  use. 

The  Authors  have  endeavoured,  by  a  careful  selection  of  the 
matter,  to  keep  the  Work  within  moderate  limits,  in  order  to  present 
it  to  the  profession  in  a  form  which,  it  is  hoped,  will  prove  most 
generally  useful. 

Middle  Temple, 
May,  1860. 
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PRECEDENTS  OF  PLEADINGS. 


CHAPTER  I. 

INTRODUCTORY  OBSERVATIONS. 

Pleadings  and  their  object.] — ^Pleadings  are  printed  or  written  statements 
made  by  and  delivered  between  the  parties  to  an  action,  setting  forth  in  a 
summary  form  the  material  facts  on  which  they  respectively  rely  in  support 
of  their  claim  or  defence. 

The  principal  objects  of  pleading  are,  firstly,  to  define  the  issues  of 
fact  and  questions  of  law  to  be  decided  between  the  parties,  secondly, 
to  give  to  each  of  the  parties  distinct  notice  of  the  case  intended  to  be  set 
up  by  the  other,  and  thus  to  prevent  either  party  from  being  taken  by 
surprise  at  the  trial,  and,  thirdly,  to  provide  a  brief  summary  of  the  case 
of  each  party,  which  is  readUy  available  for  reference,  and  will  be  a  per- 
manent record  of  the  questions  raised  in  the  action,  so  as  to  prevent  future 
litigation  upon  matters  already  decided. 

The  general  principles  on  which  the  system  of  pleading  is  founded  are 
as  follows :  The  plaintifi  by  his  Statement  of  Claim  alleges  the  material 
facts  on  which  he  relies  in  support  of  his  case.  The  defendant  in  answer 
thereto  delivers  a  Defence,  in  which  he  may  take  all  or  any  of  the  following 
courses  : — 

(i)  he  may  deny  or  refuse  to  admit  the  facts  stated  by  the  plaintifi  ; 

(ii)  he  may  confess  or  admit  them,  and  avoid  their  efiect  by  asserting 
fresh  acts  which  afiord  an  answer  to  them  ; 

(iii)  he  may  admit  the  facts  stated  by  the  plaintifi,  and  may  raise    a 
question  of  law  as  to  their  legal  effect ;  or 

(iv)  he  may  plead  a  counterclaim. 

If  the  defendant  adopts  the  first  or  third  of  these  three  courses,  a  question 
of  fact  or  of  law  is  at  once  raised  between  the  parties.  If  he  adopts  the 
second  one,  the  plaintiff  may  obtain  leave  to  deliver  a  Reply,  in  which  he 
may,  firstly,  deny  the  fresh  facts  alleged  by  the  defendant ;  or,  secondly, 
admit  them  and  allege  other  facts  which  avoid  their  effect ;  or,  thirdly, 
raise  a  question  of  law  as  to  their  legal  effect.  If  the  defendant  adopts 
the  fourth  course  and  delivers  a  Counterclaim,  the  plaintiff  must  reply 
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to  it  as  though  it  were  a  Statement  of  Claim,  and  to  enable  him  to  do  this 
he  must  have  the  leave  of  a  Master  to  deliver  a  Defence  to  Counterclaim 
either  with  or  without  a  Reply. 

If  the  plaintifi  pleads  a  Reply  by  way  of  confession  and  avoidance  or 
a  Defence  to  Counterclaim,  the  defendant  may  obtain  leave  to  deliver 
a  Rejoiiider,  and  so  the  parties  proceed  till  it  is  ascertained  what  are  the 
material  facts  which  are  asserted  by  the  one  side  and  denied  by  the  other, 
or  what  are  the  questions  of  law  (if  any)  which  are  in  dispute  between 
them. 

In  actions  in  the  Commercial  List  pleadings  if  ordered  are  called 
Points  of  Claim  and  Points  of  Defence.  In  substance  these  points  are 
similar  to  the  ordinary  pleadings,  but  the  facts  and  matters  relied  on 
are  stated  more  briefly  and  concisely. 

Issues.] — When  the  result  of  the  pleading  on  both  sides  is  that  a 
material  fact  is  affirmed  on  the  one  side  and  denied  on  the  other,  the 
question  thus  raised  between  the  parties  is  called  an  issiie  of  fact.  When, 
on  the  other  hand,  the  result  of  the  pleading  is,  that  one  party  answers  his 
opponent's  pleadiag  by  stating  an  objection  in  point  of  law,  and  the  other 
does  not  thereupon  amend  his  pleading,  he  is  deemed  to  assert  that  his 
pleading  is  good  ia  law,  thus  raising  an  issue  of  law. 

As  the  parties  are  now  at  liberty  to  join  in  one  pleading  various  claims 
or  various  defences,  the  pleadings  in  an  action  may  raise  several  issues 
either  of  fact  or  of  law,  or  may  raise  issues  of  both  kinds. 

The  general  nature  and  the  utUity  of  the  pleadings  in  an  action  will  at 
once  appear  from  the  following  examples  : — 

1914.— B.— No.  349. 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Writ  issued  7th  October,  1914. 

Between  Alfred  Brown, Plaintiff, 

and 
Charles  Dixon, Defendant. 

Statement  of  Claim. 

1.  The  plaintifi  is  a  builder  carrying  on  busiuess  at  93  High  Street, 
Peckham. 

2.  By  a  contract  in  writing  dated  December  24th,  1913,  the  plaintifi 
agreed  to  make  certain  alterations  and  additions  to  a  house  of  the 
defendant's.  No.  5  Westbury  Road,  Peckham,  in  accordance  with  a 
specification  attached  to  the  said  contract,  and  the  defendant  agreed  to 
pay  the  plaintifi  the  sum  of  £820  on  the  completion  of  the  said  work. 

3.  The  plaintiff  has  completed  the  said  work  in  accordance  with  the  said 
specification ;  but  the  defendant  has  paid  the  plaintiff  the  sum  of  £580 
and  no  more. 
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4.  During  the  progress  of  the  said  work  the  defendant  ordered  the 
plaintifi  to  execute  certain  other  work  outside  the  said  contract,  particulars 
of  which  exceed  three  folios  and  are  delivered  herewith. 
And  the  plaintifE  claims  : — 

£     s.  d. 

Balance  of  the  said  contract  price      240    0    0 

For  extra  work  53  10    6 


£293  10    6 


John  Doe. 
Delivered  the  1st  November,  1914. 


[Heading  as  above,  omitting  date  of  writ.] 
Defence  and  Counterclaim. 

Defence. 

1.  Except  as  to  the  sum  of  £580,  mentioned  in  paragraph  3  of  the  State- 
ment of  Claim,  the  architect  named  in  the  contract  of  December  24th, 
1913,  has  not  granted  his  certificate  as  required  by  the  said  contract. 

2.  As  to  the  plaintifi's  claim  for  extra  work,  the  defendant  brings  into 
Court  £45,  and  says  that  that  sum  is  enough  tq  satisfy  the  plaintifE's 
claim  herein  pleaded  to. 

Counterclaim. 
S.  The  said  contract  contained  a  clause  whereby  it  was  provided  that 
the  plaintiff  should  complete  the  work  by  the  31st  March,  1914,  or  in 
default  pay  to  the  defendant  £1  a  day  for  every  subsequent  day  or  part 
of  a  day  during  which  the  work  should  remain  unfinished.  The  said  work 
was  not  completed  on  the  31st  March,  1914 ;  it  remained  unfinished  till 
the  31st  May,  a  period  of  sixty-one  days. 
The  defendant  counterclaims  £61. 

Richard  Roe. 
Delivered  the  22nd  November,  1914. 


[Heading  as  in  Defence.] 
Reply. 

1.  The  plaintifE  joins  issue  with  the  defendant  on  paragraph  1  of  his 
Defence. 

2.  As  to  the  second  paragraph  thereof,  the  plaintifi  accepts  the  sum  of 
£45  paid  into  Court  in  satisfaction  of  his  claim  for  extra  work. 

As  to  the  counterclaim — 

3.  The  defendant  waived  any  claim  for  liquidated  damages  by  ordering 
extras  and  material  alterations  in  the  work. 

Particulars  -.-^State  them]. 
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4.  TJie  defendant  also  waived  any  claim  for  liquidated  damages  by  pre- 
venting the  plaintifi  from  having  access  to  the  premises  till  a  week  after 
the  agreed  time. 
Particulars  : — [State  them]. 

John  Doe. 
Delivered  the  10th  January,  1915. 

Classification  of  actions.]— Personal  actions,  such  as  are  ordinarily 
brought  in  the  King's  Bench  Division,  may  for  the  most  part  be  con- 
veniently divided  into  two  classes,  viz.,  Actions  of  Contract,  and  Actions 
of  Tort.  In  the  former  class  were  included  actions  of  assumpsit,  debt,  and 
covenant,  and  in  the  latter  class,  actions  of  trespass,  case,  trover  or  conversion, 
detinue  (except  in  some  points  of  view),  and  replevin.  The  Eules  framed 
under  the  Judicature  Acts  have  in  effect  abolished  these  old  forms  of 
action  (a),  but  it  is  often  necessary  to  appreciate  the  distinctions  between 
them  in  order  to  understand  some  of  the  earlier  decisions  of  the  Courts  and 
properly  to  construe  statutes  passed  before  1875. 

The  difference  between  actions  foimded  on  contract  and  those  founded 
on  tort  is  recognised  by  the  Rules  at  present  in  force.  It  is  still  of  impor- 
tance when  questions  as  to  costs  arise  under  s.  116  of  the  County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  as  amended  by  the  County  Courts  Act, 
1903  (3  Edw.  7,  o.  42,  s.  3),  and  when  it  is  sought  to  have  an  action  com- 
menced in  the  High  Court  remitted  to  a  County  Court  under  ss.  65  and  66 
of  the  same  Act.  It  should  be  added,  however,  that  causes  of  action 
for  wrongs  arising  out  of  contract,  that  is,  claims  for  the  breach  of  some 
duty  arising  out  of  a  contract,  partake  to  some  extent  of  the  character 
both  of  breaches  of  contract  and  of  torts,  and  such  actions,  therefore, 
cannot  be  considered  as  falUng  exclusively  within  either  category. 

There  is  a  third  class  of  actions,  dealing  with  the  ownership  of  land  and 
the  right  to  recover  possession  of  land,  which  take  the  place  of  the  ancient 
Real  and  Mixed  actions.  These  are  known  as  actions  for  Declaiations 
of  Title  and  actions  for  the  Recovery  of  Land,  and  will  be  discussed  in  a 
separate  chapter. 

Equitable  claims  and  defences.] — The  remedies  afforded  by  the  Superior 
Courts  of  common  law  at  Westminster  were  less  varied  in  their  character 
and  far  less  elastic  in  their  operation  than  the  remedies  which  could 
formerly  be  obtained,  sooner  or  later,  from  the  High  Court  of  Chancery. 
Much  of  the  value  of  the  Chancery  system  depended  upon  the  efficiency 
of  these  remedies.  Where  the  common  law  could  only  award  damages 
for  a  wrong  when  committed,  equity  could  prevent  its  commission  by 
injunction.  Where  law  could  only  give  damages  for  a  breach  of  contract, 
equity  could  enforce  its  specific  performance.  Where  law  could  give 
damages  for  fraud  or  breach  of  faith,  equity  could  declare  the  property 

(a)  Hanmer  v.  Flight,  24  W.  R.  346  ;  Bryant  v.  Herbert,  3  0.  P.  D.  at  p.  390  ; 
47  L.  J.  C.  P.  670  ;  Pontifex  v.  Mid.  By.  Co.,  3  Q.  B.  D.  at  p.  26 ;  47  L.  J. 
Q.  B.  28  ;  Gibbs  v.  GuiM,  9  Q.  B.  D.  at  p.  67  ;  51  L.  J.  Q.  B.  313. 
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afiected  by  it  to  be  held  iii  trust  for  tlie  injured  party — ^ia  fact,  to  be  liis 
property — or  insist  on  an  account  being  delivered  of  all  moneys  received. 

But  now  law  and  equity  are  administered  concurrently  in  all  civil  actions 
by  the  Courts  established  under  the  Judicature  Act,  1873. 

With  respect  to  equitable  claims,  it  is  provided  by  s.  24  (1),  that  "  If 
any  plaiatifE  or  petitioner  claims  to  be  entitled  to  any  equitable  estate  or 
right,  or  to  relief  upon  any  equitable  ground  agaiust  any  deed,  instrument, 
or  contract,  or  against  any  right,  title,  or  claim  whatsoever  asserted  by  any 
defendant  or  respondent  in  such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only  have  been  given  by  a  Court 
of  Equity,  the  High  Court  and  the  Court  of  Appeal  respectively,  and  every 
judge  thereof,  shall  give  to  such  plaintiff  or  petitioner  such  and  the  same 
relief  as  ought  to  have  been  given  by  the  Court  of  Chancery  in  a  suit 
or  proceediag  for  the  same  or  the  like  purpose  properly  instituted  before 
the  passing  of  this  Act."     (See  also  s.  24  (7),  cited  post,  p.  40.) 

By  s.  34  of  the  Judicature  Act,  1873,  actions  for  any  of  the  various 
kiads  of  equitable  relief  therein  specified,  which  are  such  as  previously 
to  the  Judicature  Acts  fell  within  the  exclusive  jurisdiction  of  the  Court 
of  Chancery,  are  assigned  to  the  Chancery  Division,  and  therefore  actions 
brought  for  the  purpose  of  obtaining  such  relief  should  be  commenced 
in  that  Division,  and,  if  commenced  in  any  other  Division  of  the  High 
Court,  are  liable  to  be  transferred  to  the  Chancery  Division  under  the 
provisions  of  p.  11  of  the  Judicature  Act,  1875,  and  Ord.  XLIX.  Subject 
to  these  provisions,  however,  the  Judicature  Acts  have  given  to  all  Divisions 
of  the  High  Court  of  Justice  the  fullest  power  of  entertaining  and  enforcing 
equitable  rights  and  claims. 

As  iu  other  cases,  the  material  facts  relied  upon  must  be  stated  in  a 
summary  form,  but  it  may  sometimes  be  necessary  to  state  them  rather 
more  in  detail  than  is  proper  in  an  action  for  an  ordinary  common  law 
demand  (see  Heap  v.  Harris,  2  Q.  B.  D.  630 ;  46  L.  J.  Q.  B.  761). 

With  respect  to  equitable  defences,  it  is  provided  by  s.  24  (2),  that 
"  If  any  defendant  claims  to  be  entitled  to  any  equitable  estate  or  right,  or 
to  relief  upon  any  equitable  ground  against  any  deed,  instrument,  or  con- 
tract, or  against  any  right,  title,  or  claim  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
the  said  Courts  respectively,  and  every  judge  thereof,  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief  so  claimed,  and  to  every  equitable 
defence  so  alleged,  such  and  the  same  effect,  by  way  of  defence  against 
the  claim  of  such  plaintiff  or  petitioner,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like  matters  had  been  relied  on  by  way 
of  defence  in  any  suit  or  proceeding  instituted  in  that  Court  for  the  same 
or  the  like  purpose  before  the  passing  of  this  Act."  (6) 

(6)     For  forms  of  claim  and  defence  in  actions  assigned  to  the  Chancery 
Division,  see  R.  S.  C,  1883,  App.  C,  Sect.  II,  and  App.  D.,  Sect.  II.     As  to 
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By  s.  25,  sub-ss.  2-7,  the  doctrines  of  law  are  assimilated  to  those  of 
equity  with  respect  to  certain  matters  therein  particularly  mentioned ; 
except  in  such  matters,  however,  the  Judicature  Acts  do  not  in  general 
alter  the  rights  of  the  parties,  but  merely  amend  or  improve  the  procedure 
for  giving  efiect  to  those  rights.  (See  North  London  Ry.  Go.  v.  Ghreat 
Northern  Ry.  Co.,  11  Q.  B.  D.  30,  36 ;  52  L.  J.  Q.  B.  380 ;  Stumore  v. 
Campbell,  [1892]  1  Q.B.  314,  316  ;  61  L.  J.  Q.  B.  463  ;  British  South  Africa 
Co.  V.  Companhia  de  Mozambique,  [1893]  A.  0.  602,  628 ;  63  L.  J.  Q.  B. 
70.)  Every  matter  of  equity,  on  which  an  injunction  against  the  prosecu- 
tion of  an  action  at  law  might  have  been  obtained  in  the  Court  of  Chancery 
before  the  Judicature  Act,  either  unconditionally  or  on  any  terms  or  con- 
ditions, may  now  be  relied  on  as  a  defence  to  the  action  (s.  24  (5)). 

Rules  now  in  force  as  to  Pleading.] — Pleading  in  actions  in  the  High 
Court  of  Justice  is  now  mainly  regulated  by  the  Eules  of  the  Supreme 
Court,  1883,  which  have  the  force  and  eSect  of  a  statute.  Most  of  the 
former  statutory  enactments  with  respect  to  pleading  were  virtually 
repealed  or  superseded  by  the  Judicature  Acts  ;  many  of  them  have  been 
expressly  repealed  by  the  Civil  Procedure  Acts  Kepeal  Act,  1879,  and  the 
Statute  Law  Eevision  and  Civil  Procedure  Act,  1883. 

The  Judicature  Act,  1875,  s.  21,  however,  contains  a  saving  of  previously 
existing  forms  and  methods  of  procedure  {mutatis  mutandis)  in  so  far  as 
they 'are  not  inconsistent  with  the  Judicature  Acts  or  with  any  of  the  rules 
thereunder  ;  and  it  is  provided  by  Ord.  LXXII.,  r.  2,  of  thff  present  rules 
that  "  where  no  other  provision  is  made  by  the  Acts  or  these  rules,  the 
present  procedure  and  practice  remain  in  force."  The  word  "  Acts  " 
in  that  rule  means  the  Supreme  Court  of  Judicature  Acts,  1873  to  1879, 
the  Appellate  Jurisdiction  Act,  1876,  and  the  Supreme  Court  of  Judicature 
Act,  1881. 

The  present  work  treats  only  of  the  pleadings  in  use  in  the  King's  Bench 
Division. 

Leave  to  plead— when  necessary.]— In  every  action  the  writ  of  summons 
is  required  to  be  indorsed  with  a  statement  of  the  nature  of  the  claim  made 
by  the  plaintifi.  In  most  cases  this  is  merely  a  general  indorsement, 
which  is  not  a  pleading.  In  cases,  however,  which  come  within  Ord.  III., 
r.  6,  this  statement  may  be  in  the  form  of  and  constitute  a  Statement  of 
Claim  ;  it  is  then  called  a  special  indorsement.  When  the  writ  is  specially 
indorsed,^  a  defendant  who  has  appeared  must,  within  ten  days  from  the 
time  limited  for  appearance,  deliver  a  Defence,  imless  in  the  meantime 
the  plaintiff  serves  a  summons  for  directions  under  Ord.  XXX.,  or  a 
summons  for  judgment  under  Ord.  XIV. ;  and  this  he  can  do  without 
leave.    In  cases  within  Ord.  XIII.,  r.  12,  if  the  defendant  make  default 

counterclaims  founded  on  equitable  estates  or  rights,  or  other  matters  of  equity, 
see  the  Jud.  Act,  1873,  s.  24  (3)  (7) ;  and  see  "  Coimterdaims,"  post,  pp.  455 
ei  seq. 
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in  entering  an  appearance,  the  plaintifE  may  without  leave  file  a  Statement 
of  Claim.  And  then  the  defendant  may  within  ten  days  appear  and  file 
a  Defence  to  it  without  leave.  There  are  three  other  cases  of  rare  occur- 
rence in  which  a  pleading  can  be  delivered  without  leave,  viz.  under  Ord. 
XXI.,  r.  14,  and  in  the  two  cases  mentioned  in  Ord.  XXIV.,  r.  2.  Except 
in  the  above  cases  no  pleading  can  now  be  delivered  without  an  order 
expressly  authorising  its  delivery.  Such  orders  are  made  in  all  proper 
cases  by  a  Master  at  chambers,  generally  on  a  summons  for  directions 
under  Ord.  XXX.,  r.  1 ;  but  there  is  also  power  to  make  such  an  order 
under  Ord.  XIII.,  r.  5,  Ord.  XIV.,  r.  8  (a),  Ord.  XVIIIa.,  r.  3,  or  Ord.  XXX., 
r.  8. 

Under  Ord.  XVIIIa.  the  plaintifE  may  indorse  on  his  writ  a  statement 
that  he  proposes  to  proceed  to  trial  without  pleadmgs.  If  he  does  so 
the  action  will  so  proceed,  unless  the  defendant  gets  an  order  for  a  State- 
ment of  Claim.  This  procedure  is  now  rarely  adopted  in  the  King's  Bench 
Division. 

General  Rules  of  Pleading! 

The  principal  rules  of  pleading  are  contained  in  Ord.  XIX.  They  are 
as  follows  : — 

2.  Pleadings  are  to  be  "  as  brief  as  the  nature  of  the  case  will  admit," 
and  the  costs  occasioned  by  any  unnecessary  prolixity  may  be  ordered 
"  to  be  borne  by  the  party  chargeable  with  the  same." 

4.  "  Every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
summary  form  of  the  material  facts  on  which  the  party  pleading  relies 
for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  evidence  by  which 
theyaretobeproved.andshall,  when  necessary,  be  divided  into  paragraphs, 
numbered  consecutively.  Dates,  sums,  and  numbers  shall  be  expressed 
in  figures,  and  not  in  words." 

5.  "  The  forms  in  Appendices  C,  D.,  and  E.,  when  applicable,  and 
where  they  are  not  applicable,  forms  of  the  like  character,  as  near  as  may 
be,  shall  be  used  for  all  pleadings,  and  where  such  forms  are  applicable 
and  sufiicient,  any  longer  forms  shall  be  deemed  prolix,  and  the  costs 
occasioned  by  such  prolixity  shall  be  disallowed  to  or  borne  by  the  party 
so  using  the  same,  as  the  case  may  be." 

Under  these  rules  it  is  a  first  principle  of  "pleading  that  facts  only  are  to  be  stated, 
and  except  where  the  party  pleading  relies  upon  foreign  or  colonial  law,  &c.,  or 
private  Acts  of  Parliament  (as  to  which  see  ■post,  p.  11),  matters  of  law  or  mere 
inferences  of  law  should  not  be  stated  as  facts.  A  plaintiff  must  not  thereby  aver, 
"  I  am  entitled  to  recover  £100  from  the  defendant,''  or  "  It  was  the  defendant's 
duty  to  do  so  and  so."  He  must  state  the  facts  which  in  his  opinion  give  him  that 
right,  or  impose  on  the  defendant  that  duty ;  and  the  judge  will  decide,  when 
those  facts  are  proved,  what  are  the  legal  rights  and  duties  of  the  parties  respec- 
tively {Gautretv.  Egerlon,  L.  R.  2  C.  P.  371  ;  36  L.  J.  C.  P.  191,  cited  with  approval 
by  Lord  Alverstone,  C.J.,  in  West  Rand  Central  Oold  Mining  Co.  v.  Hex,  [1905] 
2  K.  B.  at  p.  400  ;  74  L.  J.  K.  B.  753). 
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Mere  evidence  of  facts,  as  distinguished  from  the  facts  themselves,  must  not 
be  pleaded.  This  rule  appMes,  inter  alia,  to  admissions  relied  upon  merely  by  way 
of  evidence.  (See  Davy  v.  Oarrett,  7  Ch.  D.  473,  485  ;  46  L.  J.  Ch.  218  ;  William- 
son V.  L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  787,  793  ;  49  L.  J.  Ch.  559  ;  Spedding  v. 
Fitzpatrick,  38  Ch.  D.  410, 414  ;  58  L.  J.  Ch.  139.)  "  The  distinction  is  taken  in 
the  very  rule  itself  between  the  facta  on  which  the  party  relies  and  the  evidence 
to  prove  those  facts.  Erie,  C.J.,  expressed  it  in  this  way.  He  said  there  were 
facts  that  might  be  called  the  allegata  probanda,  the  facts  which  ought  to  be  proved, 
and  they  were  different  from  the  evidence  which  was  adduced  to  prove  those  facts  " 
{per  Brett,  L.  J.,  in  PhUipps  v.  PMlipps,  4  Q.  B.  D.  at  pp.  132, 133  ;  48  L.  J.  Q.  B. 
135). 

The  facts  pleaded  should  be  pleaded  with  "  certainty,"  that  is,  they  should  be 
distinctly  stated  as  facts,  and  not  be  left  to  be  inferred  from  vague  or  ambiguous 
expressions,  or  from  statements  of  circumstances  consistent  with  a  different 
conclusion.  (See  "  Fraitd,"  post,  p.  319.)  It  is  one  of  the  principal  objects  of  the 
present  rules  to  prevent  unnecessary  prolixity  in  the  pleadings.  Only  such  facts 
should  be  pleaded  as  are  material  to  the  case  of  the  party  pleading  ;  for  instance 
"  it  is  no  part  of  a  Statement  of  Claim  to  anticipate  the  Defence,  and  to  state  what 
the  plaintiff  would  have  to  say  in  answer  to  it "  {per  James,  L.  J.,  in  Hall  v.  Eve, 
4  Ch.  D.  at  p.  345  ;  46  L.  J.  Ch.  145).  The  material  facts  must  be  stated  in  a 
summary  form,  and  as  briefly  as  the  nature  of  the  case  wiU  admit.  (See  Davis  v. 
James,  26  Ch.  D.  778 ;  58  L.  J.  Ch.  523.)  The  Statement  of  Claim  in  an  action 
for  damages  may  include,  in  addition  to  the  facts  which  are  material  as  constituting 
the  cause  of  action,  facts  which  show  the  nature  and  extent  of  the  injurj'  in  respect 
of  which  damages  are  sought  to  be  recovered,  and  which  are  intended  to  be  proved 
at  the  trial  in  aggravation  of  damages.  (See  Millington  v.  Loring,  6  Q.  B.  D.  190  ; 
50  L.  J.  Q.  B.  214 ;  L%mh  v.  Beaumont,  49  L.  T.  772  j  Whitney  v.  Moignard, 
24  Q.  B.  D.  630 ;  59  L.  J.  Q.  B.  324.)  It  has  been  held,  however,  that  a  defendant 
is  not  in  general  entitled  to  plead  in  his  Defence  facts  which  do  not  affect  the  cause 
of  action  and  merely  go  in  mitigation  of  damages  ( Wood  v.  Earl  of  Durham,  21 
Q.  B.  D.  50]  ;  57  L.  J.  Q.  B.  547). 

6.  "  In  all  cases  in  whioli  the  party  pleading  relies  on  any  misrepre- 
sentation, fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  and  in 
all  other  cases  in  which  particulars  may  be  necessary  beyond  such  as  are 
exemplified  in  the  forms  aforesaid,  particulars  (with  dates  and  items, 
if  necessary)  shall  be  stated  in  the  pleading ;  provided  that,  if  the  particulars 
be  of  debt,  expenses,  or  damages,  and  exceed  three  folios,  the  fact  must 
be  so  stated,  with  a  reference  to  full  particulars  already  delivered  or  to  be 
delivered  with  the  pleading." 

7.  "  Wiere  the  plaintifi  seeks  relief  in  respect  of  several  distinct  claims 
or  causes  of  complaint  founded  upon  separate  and  distinct  grounds,  they 
shall  be  stated,  as  far  as  may  be,  separately  and  distinctly.  And  the  same 
rule  shall  apply  where  the  defendant  relies  upon  several  distinct  grounds  of 
defence,  set-off,  or  counterclaim  founded  upon  separate  and  distinct  facts." 

Material  facts  must  be  pleaded  with  precision  ;  if  material  details  are  omitted, 
the  opponent  may  apply  for  particulars  under  this  rule.  Each  party  is  entitled  to 
know  the  outline  of  the  case  that  his  adversary  mtends  to  make  against  him  and 
to  bind  him  down  to  a  definite  story.     Particulars,  therefore,  will  bo  ordered 
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whenever  the  Master  is  satisfied  that  without  them  the  applicant  will  not  know 
what  his  opponent  will  endeavour  to  prove  against  him  at  the  trial  [Harbord  v. 
Monh,  38  L.  T.  411 ;  Keogh  v.  Incorporated  Dental  Hospital  of  Ireland,  [1910] 
2  I.  R.  166  ;  Woottm  v.  Sievier,  No.  1,  [1913]  3  K.  B.  499  ;  82  L.  J.  K.  B.  1242). 
In  actions  of  contract  the  agreement  should  not  be  alleged  in  general  terms, 
it  is  not  enough  to  state  merely — "  It  was  agreed  between  the  plaintiff  and  the 
defendant  that,"  &o.  The  pleading  should  state  the  date  of  the  contract,  and 
whether  it  was  in  writing,  or  verbal,  orimpKed  {Turquand  v.  Fearon,  48  L.  J.  Q.  B. 
703  ;  40  L.  T.  543) ;  and  unless  under  seal,  the  consideration  must  also  be  set  out. 
If  the  contract  was  in  writing,  the  pleading  should  describe  the  document  sufficiently 
to  identify  it.  In  the  case  of  an  implied  contract  the  facts  from  which  the 
implication  arises  should  be  stated  ;  e.g.,  in  an  action  for  money  had  and  received, 
the  Statement  of  Claim  should  allege  the  receipt  by  the  defendant  of  the  money 
and  also  the  facts  which  are  alleged  to  make  it  a  receipt  to  the  use  of  the  plaintiff. 
(See  Ord.  XXI.,  r.  3.) 

11.  "  Every  pleading  shall  be  delivered  between  parties  and  shall  be 
marked  on  the  face  with  the  date  of  the  day  on  which  it  is  delivered,  the 
reference  to  the  letter  and  number  of  the  action,  the  Division  to  which  .  .  . 
the  action  is  assigned  .  .  .  the  title  of  the  action,  and  the  description  of 
the  pleading,  and  shall  be  indorsed  with  the  name  and  place  of  business 
of  the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name  and 
address  of  the  party  delivering  the  same,  if  he  does  not  act  by  a  solicitor." 

The  "  letter  and  number  "  are  the  letter  and  number  by  which  the  action  is 
distinguished  in  the  cause  book  in  accordance  with  Ord.  V.,  r.  13.  If  the  action 
is  proceeding  in  a  district  registry,  the  name,  of  the  district  registry  should  be 
placed  immediately  under  the  name  of  the  Division  of  the  High  Court.  The 
description  of  the  pleading  should  be  inserted  as  a  heading  at  the  commencement 
of  the  body  of  it.  (See  the  form  set  out  ante,  pp.  2,  3.)  As  to  the  heading  of  an 
amended  pleading,  see  post.,  p.  31. 

The  title  of  the  action  is  that  stated  on  the  writ,  and,  except  in  cases  of  changes 
authorised  by  the  Rules,  remains  the  same  throughout  the  proceedings.  Alterations 
may  be  necessary  by  reason  of  the  marriage,  bankruptcy,  or  death  of  a  party 
(Ord.  XVII.,  r.  4),  or  of  the  non-appearance  of  some  of  several  defendants ;  in 
such  cases  some  short  statement  or  suggestion  of  the  facts  which  have  caused  the 
change  in  the  parties  should  be  inserted  in  the  title  or  pleading  to  explain  the 
discrepancj'  between  the  writ  and  the  pleading.  (And  further  as  to  the  titles  of 
pleadings,  see  Ord.  XXL,  r.  11,  and  post,  pp.  441,  447,  465.) 

Rules  12, 13, 15-20,  which  relate  specially  to  Defences,  will  be  found  set  out  on 
pp.  444,  449,  454,  475. 

14.  "  Any  condition  precedent,  the  performance  or  occurrence  of  which 
is  intended  to  be  contested,  shall  be  distinctly  specified  in  his  pleading 
by  the  plaintiff  or  defendant  (as  the  case  may  be) ;  and,  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all  conditions  precedent 
necessary  for  the  case  of  the  plaintifi  or  defendant  shall  be  implied  in  his 
pleading." 

See  post,  pp.  122,  554. 
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21.  "  Wherever  the  contents  of  any  document  are  material,  it  shall 
be  sufficient  in  any  pleading  to  state  the  efiect  thereof  as  briefly  as  possible, 
without  setting  out  the  whole  or  any  part  thereof,  unless  the  precise  words 
of  the  document  or  any  part  thereof  are  material." 

Where  the  legal  efieot  of  the  document  is  stated,  the  pleader  takes  upon  himself 
to  give  the  true  meaning  of  the  instrument,  whatever  its  terms  may  be ;  where 
the  document  is  set  out  verbatim,  he  leaves  the  construction  of  it  to  the  Court, 
except  that  the  meaning  is  often  necessarily  assumed  in  alleging  the  breach. 
Generally  the  best  coinse  is  to  state  the  legal  effect  of  the  documents  relied  on, 
especially  where  they  are  lengthy  or  numerous ;  but  where  their  meaning  is 
doubtful,  and  it  is  desired  to  raise  in  the  easiest  and  most  direct  form  the  question 
of  their  sufificiency  to  support  the  action,  it  may  be  advisable  to  set  them  out 
verbatim.  (See  App.  C,  Sect.  IV.,  No.  10,  cited  post,  p.  143.)  But  a  pleading 
which  sets  out  verbatim  immaterial  documents,  or  documents  which  are  only 
material  as  containing  matter  of  evidence  (as,  for  instance,  admissions  by  the 
opposite  party),  may  be  struck  out  under  Ord.  XIX.,  r.  27.  In  some  cases, 
however,  the  precise  words  of  a  document  are  material  and  must  therefore  be 
inserted  verbatim  in  the  pleading.  Thus  the  plaintiff  in  an  action  of  libel  or 
slander  must  set  out  verbatim  in  his  Statement  of  Claim  the  precise  words  on  which 
he  sues  [Harris  v.  Warre,  4  C.  P.  D.  125 ;  48  L.  J.  0.  P.  310).  So  it  may  be 
necessar}'  to  set  out  the  precise  words  of  a  clause  in  the  wiU,  which  the  Court 
will  have  to  interpret  (Darbyshire  v.  Leigh,  [1896]  1  Q.  B.  554 ;  65  L.  J.  Q.  B. 
360). 

In  stating  what  the  pleader  contends  is  the  legal  efiect  of  an  instrument,  he 
should  follow  the  terms  and  order  of  the  document  itself  and  not  attempt  to  reform 
it  or  to  Use  supposed  equivalent  expressions  ;  but  he  should  omit  all  portions  of 
the  document  not  material  to  the  case.  Where  it  is  necessary  to  state  the  plead- 
ings in  a  previous  action,  their  effect  should  be  concisely  stated,  so  far  as  material ; 
it  is  not  necessary  to  set  them  out  in  full  (Houstoun  v.  Sligo,  29  Ch.  D.  448  ;  52 
L.  T.  96). 

Where  the  plaintiff  has  set  out  in  his  Claim  the  legal  effect  of  a  document  on 
which  he  rehes,  and  the  defendant  wishes  to  dispute  the  construction  thus  put 
upon  it,  he  may  in  his  Defence  either  deny  that  it  is  to  the  effect  alleged,  and  state 
its  effect  according  to  his  own  construction,  or  simply  set  out  the  document 
verbatim  with  an  allegation  that  it  is  the  document  referred  to  in  the  Claim.  The 
latter  is  generally  the  better  course,  if  the  document  can  be  set  out  verbatim 
without  prohxity,  and  the  point  of  construction  goes  to  the  whole  or  to  a  sub- 
stantial part  of  the  cause  of  action.  The  plaintiff,  unless  he  can  show  that  the 
document  set  out  is  not  the  document  on  which  he  rehes  or  is  incorrectly  set  out 
by  the  defendant,  may  be  obhged  either  to  amend  hLs  Statement  of  Claim  or  to 
raise  the  question  of  construction  by  pleading  an  objection  in  point  of  law. 

22.  "  Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be  sufficient 
to  allege  the  same  as  a  fact  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred." 

See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  Forms  Nos.  13, 14  and  15,  and  Daioson  v. 
Dover  and  County  Chronicle,  W.,  108  L.  T.  at  p.  483. 
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23.  "  Wherever  it  is  material  t©  allege  notice  to  any  person  of  any  fact, 
matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact,  unless 
the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances  from  which 
such  notice  is  to  be  inferred,  be  material." 

24.  "  Whenever  any  contract  or  any  relation  between  any  persons  is 
to  be  implied  from  a  series  of  letters  or  conversations,  or  otherwise  from 
a  number  of  circumstances,  it  shall  be  sufficient  to  allege  such  contract 
or  relation  as  a  fact,  and  to  refer  generally  to  such  letters,  conversations, 
or  circumstances  without  setting  them  out  in  detail.  And  if  in  such  case 
the  person  so  pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative." 

See  App.  C,  Sect.  II.,  Forms  Nos.  11, 12. 

25.  "Neither  party  need  in  any  pleading  allege  any  matter  of  fact 
which  the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof 
lies  upon  the  other  side,  unless  the  same  has  first  been  specifically  denied  : 
e.g.,  consideration  for  a  bill  of  exchange,  where  the  plaintiff  sues  only  on 
the  bUl,  and  not  for  the  consideration  as  a  substantive  ground  of  claim." 

It  is  also  uimeoessary  to  plead  matters  of  which  the  Court  takes  judicial  notice. 
Such  matters  are  the  law  of  the  realm  and  the  general  law  of  nations ;  all  public 
Acts  of  Parliament,  and  aU  private  Acts  passed  since  1850,  unless  the  contrary 
is  expressly  provided  by  such  statute  (Interpretation  Act,  1889,  s.  9) ;  the  law 
and  custom  of  Parliament,  including  the  privileges  and  procedure  of  each  branch 
of  the  legislature ;  the  prerogatives  of  the  Crown  ;  the  maritime  and  ecclesiastical 
laws ;  the  articles  of  war,  both  in  the  land  and  marme  service  ;  royal  proclama- 
tions ;  the  custom  of  merchants  where  such  custom  has  been  settled  by  judicial 
determinations ;  the  special  customs  of  gavelkind  and  borough  English  lands  ; 
the  customs  of  the  city  of  London,  which  have  been  certified  by  the  Recorder ; 
the  rules  and  course  of  procedure  of  the  Superior  Courts,  and  the  limits  of  their 
jurisdiction;  the  power  of  the  Ecclesiastical  Courts,  and  the  limits  of  their 
jurisdiction  ;  the  division  of  England  into  counties,  provinces,  and  dioceses ;  the 
commencement  and  ending  of  legal  terms  and  sittings ;  the  coincidence  of  the 
years  of  the  reign  of  any  sovereign  of  this  country  with  the  years  of  our  Lord ; 
the  coincidence  of  the  days  of  the  week  with  days  of  the  month  ;  the  order  of  the 
months ;  the  meaning  of  ordinary  English  words  and  terms  of  art  j  the  names 
and  quantities  of  legal  weights  and  measures  ;  and  the  value  of  the  coin  of  the 
realm. 

But  judicial  notice  is  not  taken  of  foreign  or  colonial  law ;  nor  of  Scotch  law ; 
nor  of  particular  local  customs  or  usages  of  trade  ;  nor  of  the  jurisdiction  of  inferior 
Courts ;  nor  of  the  laws,  usages,  or  customs  of  foreign  countries  or  Courts  of 
justice ;  nor  of  the  existence  of  a  war  between  foreign  countries ;  nor  of  the 
situation  of  any  particular  place.  Any  of  these  matters  when  relied  upon  must 
be  alleged  like  other  facts.  Even  in  the  case  of  a  matter  of  which  the  Court 
takes  judicial  notice,  it  is  necessary  to  allege  any  facts  which  are  required  to 
connect  that  matter  with  the  facts  on  which  the  right  of  action  or  defence 
rests. 
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26.  "  No  teclinical  objection  shall  be  raised  to  any  pleading  on  the  ground 
of  any  alleged  want  of  form." 

This  rule  is  not  intended  to  dispense  with  the  requirements  of  the  previous  rules 
as  to  the  form  of  pleadings.  (See  Marshall  v.  Jones,  52  J.  P.  423.)  Nor  is  it 
intended  to  apply  to  cases  where  the  pleading  is  drawn  in  such  a  manner  as  to 
prejudice,  embarrass  or  delay  the  fair  trial  of  the  action,  as  such  cases  can  be 
dealt  with  under  r.  27  (see  post,  p.  911),  and  the  portions  of  it  which  are  scandalous 
or  embarrassing  may  bo  struck  out.  Again,  where  a  pleading  discloses  no  reason- 
able ground  of  action  or  defence,  or  the  ground  alleged  is  frivolous  or  vexatious,  an 
application  may  be  made  under  Ord.  XXV.,  r.  4,  to  strike  out  the  whole  or  any 
part  of  the  pleading.  And  independently  of  these  rules  the  Court  has  inherent 
power  to  strike  out  or  set  aside  any  proceedings  which  are  vexatious  or  oppressive, 
or  an  abuse  of  the  process  of  the  Coiu't.  The  Court  or  a  judge  may  moreover  under 
Ord.  XXVIII.,  r.  12,  at  any  time  and  on  such  terms  as  may  be  just,  amend  any 
defect  or  error  in  any  proceedings  for  the  purpose  of  determining  the  real  question 
or  issue  between  the  parties.  And  as  to  amendments  with  respect  to  parties,  see 
post,  pp.  21-25. 

Signature  of  pleadings.] — By  Ord.  XIX.,  r.  4,  it  is  provided  (irder  alia) 
that  "  Signature  of  counsel  shall  not  be  necessary ;  but  where  pleadings 
have  been  settled  by  counsel  or  a  special  pleader,  they  shall  be  signed  by 
him  ;  and  if  not  so  settled,  they  shall  be  signed  by  the  solicitor,  or  by  the 
party  if  he  sues  or  defends  in  person." 

Pleadings,  when  to  be  printed,  &c.]— By  Ord.  XIX.,  r.  9,  "  Every  pleading 
which  shall  contain  less  than  ten  folios  (every  figure  being  counted  as  one 
word)  may  be  either  printed  or  written,  or  partly  printed  and  partly  written, 
and  every  other  pleading  .   .  .  shall  be  printed." 

A  folio  consists  of  seventy-two  words,  every  figure  being  counted  as  one 
word.     (See  Ord.  LXV.,  r.  27  (14).) 

As  to  the  mode  of  printing,   &c.,  see  Ord.  LXVI.,  r.  7. 

Delivery  of  pleadings.]— By  Ord.  XIX.,  r.  11,  "  Every  pleading  shall 
be  delivered  between  parties,"  and  by  r.  10,  "  Every  pleading  or  other 
document  required  to  be  delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of  every  party  who 
appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear  by  a  solicitor, 
but  if  no  appearance  has  been  entered  for  any  party,  then  such  pleading 
or  document  shall  be  delivered  by  being  filed  with  the  proper  officer." 
The  mode  of  delivery  (or  "  service  ")  of  pleadings  which  is  "  now  in  use  " 
(except  as  to  Statements  of  Claim  specially  indorsed)  is  prescribed  by  Ord 
LXVIL,  r.  2. 

Where  no  appearance  has  been  entered  for  a  party,  or  where  a  party,  or 
his  solicitor,  as  the  case  may  be,  has  omitted  to  give  an  address  for  service 
as  required  by  Orders  IV.  and  XII.,  pleadings  may  be  delivered  by  filing 
tliem  with  the  jmipcr  officer  (Ord.  LXVIL,  r.  4). 
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Time. 

If  the  defeudant  does  not  enter  an  appearance  to  the  writ,  there  are, 
as  a  rule,  no  pleadings.  But  in  cases  which  fall  within  Ord.  XIII.,  r.  12, 
although  the  defendant  has  not  appeared,  the  plaintifi  may  without  leave 
file  a  Statement  of  Claim ;  and  then  the  defendant  may  within  ten  days 
appear  and  file  a  Defence  to  it. 

If  the  defendant  has  entered  an  appearance  to  a  writ  that  is  specially 
endorsed,  he  must  deliver  his  Defence  to  the  Statement  of  Claim  which  is 
endorsed  on  it  within  ten  days  of  the  time  limited  for  appearance,  unless 
in  the  meantime  the  plaintiS  serves  upon  him  a  summons  for  directions 
under  Ord.  XXX.,  or  a  summons  for  judgment  under  Ord.  XIV. 

If  the  defendant  has  entered  an  appearance  to  a  writ  that  is  generally 
endorsed,  it  is  the  duty  of  the  plaintifi  to  take  out  a  summons  for  directions 
under  Ord.  XXX.  before  he  takes  any  fresh  step  in  the  action  except  an 
application  for  an  injunction  or  for  a  receiver,  or  the  entering  of  judgment 
in  default  of  Defence  under  Ord.  XXVII.  (Ord.  XXX.,  r.  1).  If  he  does 
not  do  so  within  fourteen  days  from  the  entry  of  appearance,  the  defendant 
may  apply  for  an  order  to  dismiss  the  action,  and  upon  such  application 
the  Master  may  either  dismiss  the  action  on  such  terms  as  may  be  just, 
or  may  deal  with  the  application  in  all  respects  as  if  it  were  a  summons 
for  directions  (r.  8).  On  either  the  plaintifi's  or  the  defendant's  applica- 
tion, the  Master  may  make  an  order  that  pleadings  be  delivered  and  usually 
specifies  the  time  within  which  each  pleading  ordered  shall  be  delivered. 
If,  however,  no  such  time  be  specified,  then  a  Statement  of  Claim  must 
be  delivered  within  twenty-one  days  from  the  date  of  the  order  (Ord.  XX., 
r.  1  (c)),  a  Defence  within  ten  days  from  the  delivery  or  filing  in  default 
of  the  Statement  of  Claim  (Ord.  XXI.,  r.  8),  and  a  Reply  within  ten  days 
from  the  delivery  of  the  Defence  or  the  last  of  the  Defences  (Ord.  XXIII., 
r.  2) — unless  such  time  be  extended  by  order  or  consent  under  Ord.  LXIV., 
rr.  7  or  8,  cited  below.  As  to  the  times  for  delivering  amended  pleadings, 
and  for  pleading  thereto,  see  "  Amendmera  of  Pleadings,"  post,  919, 921-923. 

The  above  rules  are  subject  to  the  following  general  provisions  as  to 
the  computation  of  time  : — 

By  Ord.  LXIV.,  r.  12,  "  In  any  case  in  which  any  particular  number  of 
days,  not  expressed  to  be  clear  days,  is  prescribed  by  these  rules  "  (or 
stated  in  any  order  or  written  consent  extending  such  times),  "  tie  same 
shall  be  reckoned  exclusively  of  the  first  day  and  inclusively  of  the  last 
day." 

But  by  r.  2,  "  Where  any  limited  times  less  than  six  days  from  or  after 
any  date  or  event  is  appointed  or  allowed  for  doing  any  act  or  taking  any 
proceeding,  Sunday,  Christmas  Day,  and  Good  Friday  shall  not  be  reckoned 
in  the  computation  of  such  limited  time." 

Where  the  time  appointed  or  allowed  for  delivering  or  amending  pleadings 
is  six  days  or  upwards,  the  fact  that  the  last  day  falls  on  a  Sunday,  Christmas 
Day,  or  Good  Friday,  does  not  give  the  party  pleading  any  additional 
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time  for  delivering  liis  pleading  (thougli  see  Louis  v.  Marylebone  Guardians, 
32  Sol.  Journ.  187),  except  where  it  has  to  be  delivered  by  being  filed,  in 
whitsh  case  it  would  fall  within  the  provisions  of  r.  3. 

By  r.  1,  where  by  the  rules,  or  by  any  judgment  or  order,  time  for  doing 
any  act  or  taking  any  proceeding  is  limited  by  months,  such  time  shall  be 
computed  by  calendar  months,  unless  otherwise  expressed. 

By  Ord.  XIX.,  r.  8,  the  party  at  whose  instance  particulars  have  been 
delivered  under  a  judge's  order  has,  unless-  the  order  otherwise  provides, 
the  same  length  of  time  for  pleading  after  the  delivery  of  the  particulars 
that  he  has  at  the  return  of  the  summons. 

By  Ord.  LXIV.,  r.  6,  the  day  on  which  an  order  for  security  for  costs  is 
served,  and  the  time  thenceforward  until  and  including  the  day  on  which 
such  security  is  given,  shall  not  be  reckoned  in  the  computation  of  time 
allowed  to  plead. 

With  respect  to  extensions  of  time,  it  is  provided  generally  by  r.  7,  that 
"  a  Court  or  a  judge  shall  have  power  to  enlarge  or  abridge  the  time 
appointed  by  these  rules,  or  fixed  by  any  order  enlarging  time,  for  doing 
any  act  or  taking  any  proceeding,  upon  such  terms  (if  any)  as  the  justice 
of  the  case  may  require,  and  any  such  enlargement  may  be  ordered  although 
the  application  for  the  same  is  not  made  until  after  the  expiration  of  the 
time  appointed  or  allowed."  And  this  power  may  be  exercised  by  a 
Master  at  chambers,  or,  where  the  action  is  proceeding  in  a  district  registry, 
by  the  district  registrar. 

But  by  r.  8,  "  the  time  for  delivering,  amending,  or  filing  any  pleading, 
answer  or  other  document,  may  be  enlarged  by  consent  in  writing,  without 
application  to  the  Court  or  a  judge." 

As  a  general  rule,  the  costs  of  an  application  to  extend  the  time  for 
delivering  a  pleading  are  ordered  to  be  paid  by  the  party  applying,  in  any 
event.  The  costs  of  a  summons  to  extend  the  time  will  not  be  allowed  on 
taxation,  "  unless  the  party  taking  out  such  summons  has  previously 
applied  to  the  opposite  party  to  consent,  and  he  has  not  given  a  consent  to 
a  sufficient  extension  of  time,  or  the  taxing  officer  shall  consider  there  was 
a  good  reason  for  not  making  such  application  "  ;  and  the  taxing  officer  is 
not  to  allow  the  costs  of  more  than  one  extension  of  time  "  unless  he  is 
satisfied  that  such  extension  was  necessary,  and  could  not,  with  due 
diligence,  have  been  avoided  "  (Ord.  LXV.,  r.  27  (24)). 

A  defendant  who  obtains  an  order  for  an  extension  of  the  time  for 
pleading  is  frequently  put  on  the  terms  of  taking  short  notice  of  trial,  if 
necessary.  If  no  other  time  is  specified  in  the  order,  "  short  notice  "  means 
a  four  days'  notice  (Ord.  XXXVI,.,  r.  14). 

By  Ord.  LXIV.,  r.  13,  "  In  any  cause  or  matter  in  which  there  has  been 
no  proceeding  for  one  year  from  the  last  proceeding  had,  the  party  who 
desires  to  proceed  shall  give  a  (calendar)  month's  notice  to  the  other  party 
of  his  intention  to  proceed.  A  summons  on  which  no  order  has  been  made 
shall  not,  but  notice  of  trial,  although  countermanded,  shall,  be  deemed  a 
proceeding  within  this  rule." 
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Pleadings  must  be  delivered  before  6  p.m.  except  on  Saturdays,  wlien 
they  must  be  delivered  before  2  p.m. ;  otherwise  they  will  be  deemed  not 
to  have  been  delivered  till  the  following  day,  or  if  the  following  day  be  a 
Sunday,  on  the  Monday  (Ord.  LXIV.,  r.  11).  Pleadings  cannot,  as  a  rule, 
be  delivered  during  a  stay  of  proceedings,  nor,  except  by  special  leave, 
during  the  Long  Vacation  which  now  commences  on  the  1st  of  August  and 
terminates  on  the  11th  of  October  (but  see  rr.  4  and  5). 
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CHAPTER  II. 

PARTIES  AND  JOINDER  OF  CAUSES  OF  ACTION. 

Bkfore  drawing  any  pleading,  the  pleader  must  consider  whetlier  all 
necessary  parties  have  been  brought  before  the  Court,  whether  any  of  the 
parties  named  on  the  writ  ought  not  to  have  been  brought  before  the 
Court,  and  generally  whether  the  action  has  been  properly  constituted. 
In  some  cases  certain  persons  must  be  joined  as  parties  ;  in  other  cases 
there  are  persons  whom  the  plaintifi  may  join  or  not  as  he  chooses.  Hence 
the  law  relating  to  parties  is  still  of  great  importance ;  for,  although  no 
action  now  "  shall  be  defeated  by  reason  of  the  misjoinder  or  non-joinder 
of  parties  "  (Ord.  XVI.,  r.  11),  nevertheless  any  mistake  in  these  matters 
will  necessarily  involve  trouble,  expense,  and  delay  at  some  later  stage  of 
the  action. 

In  Actions  of  Contract. 

Joint  and  several  contractors.] — Where  an  action  is  founded  upon  a 
contract  made  with  several  persons  jointly,  they  should  all,  if  living,  and 
entitled  to  sue  thereon,  join  in  the  action  as  co-plaintiffs.  So,  too,  where 
an  action  is  founded  on  a  contract  made  by  several  persons  jointly,  they 
must  all,  if  living,  and  liable  to  be  sued  thereon,  be  joined  in  the  action  as 
defendants.  In  the  case  of  joint  contractees,  if  one  of  them  after  tender 
of  an  indemnity  against  costs  refuses  to  sue,  the  other  or  others  can  join 
him  as  a  co-defendant  (Cullen  v.  Knowles,  [1898]  2  Q.  B.  380 ;  67  L.  J. 
Q.  B.  821 ;  In  re  Ualliews,  [1905]  2  Ch.  460 ;  74  L.  J.  Ch.  656).  If  a 
contract  made  by  two  or  more  persons  is  several  as  well  as  joint,  the 
plaintifE  may  sue  all  of  them  jointly,  or  any  one.  of  them  separately,  or 
may  in  the  same  action  claim  against  all  of  them  jointly,  and  also,  in  the 
alternative,  against  each  of  them  separately  (Ord.  XVI.,  rr.  4,  6 ;  In  re 
Davison,  13  Q.  B.  D.  50.) 

Whether  a  contract  is  joint  or  several  depends  primarily  on  the  language 
used,  but  it  is  a  question  of  intention  to  be  determined  by  considering  not 
only  the  language,  but  also  the  interests  and  relations  of  the  parties. 
Accordingly,  where  the  words  are  ambiguous,  the  contract  will  be  construed 
to  be  joint  or  several  according  as  the  interests  of  the  parties  are  joint 
or  several  respectively,  and  will  be  deemed  to  be  joint  if  the  interests  are 
joint,  and  several  if  the  interests  are  several  [Whyte  v.  Tyndall,  13  App. 
Cas.  263). 

Where  the  contract  sued  upon  was  made  with  several  persons  jointly, 
and  some  of  them  have  died,  the  action  should,  in  general,  be  brought  by 
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the  survivors  or  survivor,  and  i£  all  of  them  have  died,  by  the  executors 
or  administrators  of  the  last  survivor.  So,  i£  the  contract  sued  upon  was 
made  hy  several  persons  jointly,  and  any  of  them  have  died,  the  action 
should,  in  general,  be  brought  against  the  survivors,  or  survivor,  or  if  all 
of  them  have  died,  against  the  executor  or  administrator  of  the  last  sur- 
vivor. The  executors  of  a  deceased  co-contractor  should  not  be  joined  as  co- 
defendants  in  an  ordinary  action  against  the  survivor  for  debt  or  damages 
on  a  joint  contract,  though  the  creditor  in  the  case  of  a  joint  debt  will 
have  an  equitable  claim  against  the  estate  of  the  deceased  co-contractor 
in  administration  proceediags  {Kendall  v.  Hamilton,  4  App.  Cas.  504 ; 
48  L.  J.  C.  P.  705  ;  In  re  Hodgson,  31  Ch.  D.  177  ;  55  L.  J.  Ch.  241). 

In  Actions  of  Tort. 

Actions  of  tort  arising  out  of  contract  are,  as  regards  the  persons 
whom  it  is  necessary  to  join  as  parties,  on  the  same  footing  as  actions 
for  breach  of  contract. 

In  actions  for  torts  independent  of  contract,  where  several  persons  are 
entitled  to  sue  in  respect  of  a  wrong  done  to  them  jointly,  as,  for  instance, 
in  cases  of  injury  to  their  joint  property  by  trespass,  conversion,  negli- 
gence, &c.,  they  should,  in  general,  all  join  as  plaintiffs  in  the  action. 
Nevertheless  it  has  been  decided  that  one  of  several  co-owners  of  a  patent 
may  sue  alone  for  an  infringement  of  his  right  (SheeJian  v.  G.  E.  Ry.  Co., 
16  Ch.  D.  59  ;  50  L.  J.  Ch.  68) ;  and  so  may  one  of  several  co-owners  of  a 
trade  mark  {Dent  v.  Twfin,  2  J.  &  H.  139  ;  30  L.  J.  Ch.  495). 

Where  a  tort  independent  of  contract  has  been  committed  by  several 
persons  jointly,  as  where  several  persons  are  concerned  in  an  assault  or  in 
the  publication  of  a  libel,  their  liability  is,  in  its  nature,  several  as  well  as 
joint,  and,  accordingly,  the  person  who  has  suffered  the  wrong  is  entitled, 
at  his  option,  to  sue  them  all  jointly,  or  any  one  or  more  of  them  separately 
{Sutton  V.  Glarhe,  6  Taunt.  29,  35 ;  The  Bernina,  12  P.  D.  at  pp.  83,  93 ;  56 
L.  J.  P.  38). 

In  Actions  for  the  Recovery  of  Land, 

Who  should  be  plaintiffs.] — The  proper  plaintiff  is  the  person  who  is 
entitled  to  the  immediate  possession  of  the  property.  He  may  either  be 
the  freeholder  or  the  lessee  of  the  freeholder.  As  between  freeholders  the 
first  tenant  for  life  is  the  proper  plaintiff,  for  he  is  the  person  entitled  to  the 
immediate  possession  of  the  property ;  there  is  no  need  to  join  any  re- 
maindermen or  reversioners.  Where  the  person  who  claims  possession  is  a 
tenant  in  common,  he  can  sue  alone,  without  joining  the  other  co-tenants 
in  common  as  co-plaintiffs.  All  joint  owners,  however,  should  be  joined 
on  the  writ  {Mitchell  v.  Tarbutt,  5  T.  R.  649,  651 ;  Lauri  v.  Renad,  [1892] 
3  Ch.  403 ;  61  L.  J.  Ch.  580 ;  Roberts  v.  Holland,  [1893]  1  Q.  B.  665  ;  62 
L.  J.  Q.  B.  621 ;  and  see  post,  p.  876). 

A  lessee  to  whom  a  lease  has  been  granted  can  also  bring  an  action  to 
recover  possession  of  the  land,  although  he  has  neverTyet  been  in  actual 
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possession  of  the  land  demised,  and  therefore  could  not  bring  an  action 
of  trespass  ;  for  an  interesse  termini  is  now  a  real  right,  a  right  of  property, 
and  not  a  mere  contractual  right.  Again,  a  person  to  whom  no  lease  has 
been  granted,  but  who  has  merely  an  agreement  for  a  lease,  can  sue  for 
possession  if  the  agreement  or  correspondence  is  such  that  a  Court  of 
equity  would  decree  specific  performance  of  the  contract ;  for  he  has  an 
equitable  right  to  possession.  He  must,  however,  join  his  lessor  in  any 
action  he  may  bring,  for  a  person  who  has  only  an  equitable  right  to  enter 
cannot  recover  possession  without  making  the  owner  of  the  legal  estate 
either  plaintifi  or  defendant  (a). 

Who  should  be  defendants.] — Strictly,  all  persons  who  are  actually  in 
physical  possession  of  the  property  should  be  made  defendants.  "  In 
ejectment  the  tenant  in  possession  must  be  sued  "  {per  Lord  Tenterden, 
C.  J.,  in  Berkeley  v.  Dimery  and  another,  10  B.  &  C.  113).  It  is  neither 
necessary  nor  proper  to  join  any  person  who  is  merely  in  receipt  of  the 
rents  and  profits  of  the  land  (Common  Law  Procedure  Act,  1852,  s.  168). 
But  where  a  larger  number  of  persons  are  in  occupation  of  the  premises 
who  all  claim  title  under  the  same  lessor,  the  rule  is  relaxed  and  the  plaintifE 
is  allowed  merely  to  make  that  lessor  defendant  (Miriet  v.  Johnson,  63 
L.  T.  507  ;  6een  v.  Herring,  [1905]  1  K.  B.  152  ;  74  L.  J.  K.  B.  62). 

By  s.  209  of  the  same  Act,  the  tenant  is  bound,  under  penalty  of  three 
years'  rent,  "forthwith"  to  give  notice  to  his  landlord  that  a  writ  in  eject- 
ment has  been  served  on  him.  And  the  landlord  can  then  at  once  obtain 
leave  to  appear  and  defend  the  action  under  Ord.  XII.,  rr.  25,  26,  27. 
The  Master  will  grant  such  leave  on  an  ex  parte  application  to  any  person 
who,  by  himself  or  his  tenant,  is  in  possession  of  the  land  sought  to  be 
recovered  in  the  action,  although  he  is  not  named  on  the  writ. 

Special  Classes  of  Persons. 

A  married  woman  may  now  sue  and  be  sued,  either  in  contract  or  tort 
or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole ;  and  her  husband 
need  not  be  joined  with  her  as  plaintifE  or  defendant  (Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1).  If,  however,  the  husband 
has  sustained  any  special  damage,  he  should  join  with  her  as  a  co-plaintiff, 
so  as  to  dispose  of  all  questions  in  one  action.  A  plaintiff  who  has  a  cause 
of  action  against  a  married  woman  may  sometimes  prefer  to  sue  the 
husband,  or  both  husband  and  wife,  if  he  can,  especially  if  the  wife  is 
restrained  from  anticipating  her  separate  property ;  for  a  judgment 
against  a  married  woman  binds  only  her  separate  estate,  and  only  so  much 

{a)  This  appears  to  be  still  clear :  Allen  v.  Woods,  68  L.  T.  143.  Never- 
theless, in  General  Finance,  &c.,  Co.  v.  Liberator,  dkc.  Building  Society,  10 
Ch.  D.  at  p.  24,  Jessel,  M.  R.,  said,  "  The  jurisdiction  in  equity  and  common  law 
is  now  vested  in  every  court  of  justice,  so  that  no  action  for  ejectment  or,  as  it 
is  now  called,  an  action  for  the  recovery  of  land,  can  be  defeated  for  the  want  of 
the  legal  estate  where  the  plaintiff  has  the  title  to  the  possession." 
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of  it  as  is  not  restrained  from  anticipation  (6).  It  is  not  necessary  to  join 
the  trustees  of  her  separate  estate  as  co-defendants  (Davies  v.  Jenkins, 
6  Ch.  D.  728,  730 ;  46  L.  J.  Ch.  761). 

On  a  parol  contract  made  by  a  married  woman  since  the  marriage,  it 
is  now  practically  impossible  for  hoth  husband-  and  wife  to  be  liable  ;  for 
either  the  wife  was  agent  for  her  husband  to  make  that  contract  on  his 
behalf,  or  she  was  not.  If  she  was,  then  he  alone  is  liable.  If  she  was 
not,  he  cannot  be  liable,  but  she  is  ;  for  she  shall  be  deemed  to  have  entered 
into  the  contract  with  respect  to  and  intending  to  bind  her  separate  estate, 
and  this  whether  she  was  or  was  not  in  fact  possessed  of  or  entitled  to  any 
separate  estate  when  she  made  the  contract  (Married  Women's  Property 
Act,  1893,  s.  1 ;  and  see  Mord  Brothers  v.  Earl  of  Westmorland,  [1904] 
A.  C.  11 ;  73  L.  J.  K.  B.  93 ;  French  v.  Howie,  [1905]  2  K.  B.  580 ; 
[1906]  2  K.  B.  674 ;   74  L.  J.  K.  B.  853  ;   75  ib.  980)  (c). 

But  a  husband  is  still  liable  to  the  full  extent  for  any  tort  committed 
by  his  wife  since  their  marriage.  There  is  nothing  in  any  of  the  Married 
Women's  Property  Acts  removing  or  restricting  the  common  law  liability 
of  the  husband  in  this  respect  {Seroka  and  Wife  v.  Kattenburg  and  Wife, 
17  Q.  B.  D.  177  ;  55  L.  J.  Q.  B.  375  ;  Earle  v.  Kingscote,  [1900]  2  Ch.  585 ; 
69  L.  J.  Ch.  725  ;  see,  however,  the  dicta  of  Moulton,  L.  J.,  in  Guenod  v. 
Leslie,  [1909]  1  K.  B.  at  pp.  886-890  ;■  78  L.  J.  K.  B.  695).  Hence  a 
plaintiff  who  sues  for  a  tort  committed  by  a  married  woman  during  her 
coverture  generally  sues  both  husband  and  wife  in  the  old  common  law 
way.  And  if  the  husband  is  thus  compelled  to  pay  damages  and  costs 
for  the  tort  of  his  wife  committed  during  coverture,  he  has  apparently 
no  remedy  over  against  her  separate  estate. 

An  infant  sues  by  his  next  friend,  who  is  personally  liable  for  the  costs 
of  the  suit ;  but  the  infant  is  jyrimd  fade  liable  to  indemnify  him  against 
costs  properly  incurred  in  the  interest  of  the  infant  {Steeden  v.  Walden, 
[1910]  2  Ch.  at  p.  400 ;  79  L.  J.  Ch.  613).  He  defends  by  a  guardian  ad 
litem,  who  will  not  be  held  personally  liable  for  costs  unless  he  has  been 
guilty  of  some  misconduct  (Ord.  XVI.,  rr.  18,  19  ;  Ord.  LXV.,  r.  13). 

A  lunatic  sues  by  his  next  friend,  and  defends  by  a  guardian  ad  litem, 
if  he  has  not  yet  been  found  of  imsound  mind  by  inquisition.  If  he  has 
been,  then  he  both  sues  and  defends  by  his  committee,  who,  before  com- 
mencing any  action,  must  obtain  the  sanction  of  a  Lord  Justice  (Farnham 
V.  Milward   &  Co.,  [1895]  2  Ch.  at  p.  735 ;    64  L.  J.  Ch.  816 ;    Lord 

(h)  The  judgment  against  her  must  be  in  the  form  settled  by  the  Court  in 
Scott  V.  Morley,  20  Q.  B.  D.  120  ;  57  L.  J.  Q.  B.  43.  Where,  however,  a  married 
woman  brings  an  action  or  counterclaim  and  fails,  the  Court  may  order  the  costs 
of  her  opponent  to  be  paid  out  of  property  subject  to  a  restraint  on  anticipation 
(Married  Women's  Property  Act,  1893  (56  &  57  Vict.  c.  63),  s.  2  ;  Hood-Barrs  v. 
Cathcart  (2),  [1895]  I  Q.  B.  873  ;  64  L.  J.  Q.  B.  520  ;  Marchioness  of  Huntly  v. 
Gaskell,  [1905]  2  Ch.  656  ;  75  L.  J.  Ch.  66). 

(c)  The  law  is  different  in  the  case  of  a  contract  made  by  a  married  woman  prior 
to  December  5th,  1893. 


Digitized  by  Microsoft® 


20  PARTIES   AND   JOINBER   OF    CAUSES    OP   ACTION 

Townshend  v.  Robins,  [1908]  1  Ch.  201  ;  77  L.  J.  Ch.  167).  If  his  com- 
mittee has  any  adverse  interest,  some  one  else  should  be  appointed  next 
friend  or  guardian. 

Partners  now  may  sue  and  be  sued  in  the  name  of  their  firm,  but  if 
they  sue  in  the  firm's  nam«  they  can  be  compelled  to  disclose  the  name 
and  address  of  every  member  of  the  firm  (Ord.  XLVIIIa.,  r.  1 ;  Abrahams 
V.  Dunlop  P.  T.  Co.,  [1905]  1  K.  B.  46  ;  74  L.  T.  K.  B.  14).  If  they  are 
sued  in  the  firm's  name,  they  must  enter  an  appearance  in  their  own  names 
individually,  but  the  subsequent  proceedings  nevertheless  continue  in 
the  name  of  the  firm  (r.  5  ;  and  see  Ellis  v.  Wadeson,  [1899]  1  Q.  B.  714  ; 
68  L.  J.  Q.  B.  604). 

In  any  action  concerning  trust  property,  all  the  trustees  within  juris- 
diction must,  as  a  rule,  be  joiried  ;  in  any  action  concerning  the  estate  of 
a  deceased  person  all  administrators,  or  all  executors  who  have  proved 
the  will,  must  be  joined.  But  in  neither  case  is  it  necessary  to  add  any 
of  the  persons  beneficially  interested  in  the  trust  or  estate  (Ord.  XVI.,  r. 
8 ;  -as  to  parties  in  actions  for  administration  or  the  execution  of  trusts, 
see  rr.  32-47). 

A  corporation  or  a  company  limited  sues  and  is  sued  in  its  corporate 
name,  which  must  be  set  out  fully  on  the  writ  and  in  the  heading  of  each 
pleading  (see  post,  p.  121).  They  are  legal  persons  ;  the  word  "  person," 
whenever  it  occurs  in  the  E.  S.  C,  includes  corporations  or  incorporated 
companies  (Ord.  LXXI.,  r.  1).  A  trades  union,  though  not  a  legal  person, 
may  be  sued  in  its  own  name  whether  it  is  registered  or  unregistered  {Toff 
Vale  Ry.  Co.  v.  Amalgamated  Society  of  Railway  Servants,  [1901]  A.  C. 
426  ;  70  L.  J.  K.  B.  905  ;  Parr  v.  Lancashire  &  Cheshire  Miners'  Federa- 
tion, [1913]  1  Ch.  336;  82  L.  J.  Ch.  193).  As  to  actions  by  and  against 
Societies  and  unincorporated  associations  authorised  to  sue  and  be  sued 
by  trustees,  see  "  Societies,"  post,  pp.  238  et  seq. 

"  Where  there  are  numerous  persons  having  the  same  interest  in  one 
cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  sued,  or  may  be 
authorised  by  the  Court  or  a  judge  to  defend  in  such  cause  or  matter,  on 
behalf  or  for  the  benefit  of  all  persons  so  interested."  All  persons  who  have 
a  common  right  which  is  invaded  by  a  common  enemy  are  entitled  to  join 
in  attacking  that  common  enemy  in  respect  of  that  common  right,  although 
they  may  have  diSerent  rights  inter  se  (Ord.  XVI.,  r.  9  ;  Warrick  v.  Queen's 
College,  Oxford,  L.  E.  6  Ch.  716,  726  ;  40  L.  J.  Ch.  780  ;  Duhe  of  Bedford 
V.  Ellis,  [1901]  A.  C.  1  ;  70  L.  J.  Ch.  102  ;  but  see  MarM  &  Co.,  Ltd.  v. 
Knight  Steamships  Co.,  Ltd.,  [1910]  2  K.  B.  1021 ;  79  L.  J.  K.  B.  939,  and 
Russell  V.  Amalgamated  Society  of  Carpenters  and  Joiners,  [1912]  A.  C. 
421 ;  81  L.  J.  K.  B.  619).  So  "  in  actions  for  the  prevention  of  waste, 
or  otherwise  for  the  protection  of  property,  one  person  may  sue  on  behalf 
of  himself  and  all  persons  having  the  same  interest  "  (r.  37). 

Thus,  one  of  the  freeholder  copyhold  tenants  of  a  manor  may  sue  under  this 
rule  on  behalf  of  himself  and  other  tenants  to  establish  rights  of  common.     (See 
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"  Common,"  post,  p.  275.)  So  an  action  to  establish  certain  customary  rights  was 
properly  brought  by  three  freemen  on  behalf  of  themselves  and  all  other  freemen 
(Prestney  v.  Maijor  of  Colchester,  21  Ch.  D.  Ill  ;  51  L.  J.  Ch.  805;  Mercer  v. 
Denne,  [1905]  2  Ch.  538 ;  74  L.  J.  Ch.  723). 

A  plaintifE  suing  on  behalf  of  himself  and  other  members  of  a  class  may  except 
such  of  the  other  members  as  are  not  in  the  same  interest,  and  may  join  them  as 
defendants  (Fraser  v.  Cooper,  21  Ch.  D.  718  ;  51  L.  J.  Ch.  575  ;  Commissioners  of 
Sewers  v.  Gellatly,  3  Ch.  D.  610  ;  45  L.  J.  Ch.  788).  Such  excepted  persons,  if  not 
joined  as  defendants,  may  apply  to  be  so  joined  (26.).  If  a  member  of  the  class 
on  behalf  of  which  the  plaintiff  purports  to  sue  disputes  the  plaintiff's  right  to 
represent  the  class  and  seeks  to  intervene  in  the  action,  he  should  apply  by 
summons  to  be  made  a  defendant,  or,  in  an  extreme  case,  to  have  the  action 
stayed  or  to  have  the  conduct  of  it  taken  from  the  plaintifE  {Watson  v.  Cave,  17 
Ch.  D.  19  ;  May  v.  Newton,  34  Ch.  D.  347  ;  56  L.  J.  Ch.  313). 

The  rule  is  similarly  applicable,  by  leave,  in  actions  in  all  Divisions  of  the  High 
Court  to  the  case  of  numerous  defendants  having  a  common  interest  in  the 
question  to  be  litigated.  Thus,  the  President  and  Secretary  of  a  Labour  League 
were  appointed  cis  defendants  to  represent  that  body  in  an  action  brought  by  a 
member  of  the  League  to  enforce  his  alleged  rights  of  membership  {Wood  v- 
McCarthy,  [1893]  1  Q.  B.  775 ;  62  L.  J.  Q.  B.  373). 

Alteration  of  Parties. 

By  Old.  XVI.,  r.  11,  "  No  cause  or  matter  shall  be  defeated  by  reason  of 
the  misjoinder  or  non-joinder  of  parties,  and  the  Court  may  in  every  cause 
or  matter  deal  with  the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  parties  actually  before  it.  The  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  either  upon  or  without  the  application  of 
either  party,  and  on  such  terms  as  may  appear  to  the  Court  or  a  judge  to 
be  just,  order  that  the  names  of  any  parties  improperly  joined,  whether 
as  plaiutifEs  or  as  defendants,  be  struck  out,  and  that  the  names  of  any 
parties,  whether  plaintifis  or  defendants,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may  be  necessary  in  order  to  enable 
the  Court  efEectually  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter,  be  added.  No  person  shall 
be  added  as  a  plaintifE  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaiatifi  Tmder  any  disability,  without  his  own  consent  in  writing 
thereto.  Every  party  whose  name  is  so  added  as  defendant  shall  be  served 
with  a  writ  of  summons  or  notice  in  manner  hereinafter  mentioned,  or  in 
such  manner  as  may  be  prescribed  by  any  special  order,  and  the  pro- 
ceedings as  against  such  party  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  writ  or  notice." 

This  rule  enables  the  Court  to  prevent  justice  being  defeated  for  want  of  parties 
{Moser  v.  Marsden,  [1892]  1  Ch.  487,  490  ;  61  L.  J.  Ch.  319),  and  to  adjudicate 
upon  and  settle  all  questions  involved  in  the  cause  or  matter.  (See  Montgomery  v. 
Foy,  [1895]  2  Q.  B.  321  ;  65  L.  J.  Q.  B.  18  ;  MeCheane  v.  Gyks,  [1902]  1  Ch.  911  ; 
71  L.  J.  Ch.  446.)  Either  party  may  apply  to  add  or  substitute  a  plaintiff  or 
defendant,  or  to  strike  out  any  party  improperly  joined,  "  at  any  time  before  trial 
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by  motion  or  summons,  or  at  the  trial  of  the  action  in  a  summary  manner  " 

(r.  12). 

Persons  who  have  a  distinct  cause  of  action  in  respect  of  mjury  to  the  same 
premises  from  the  same  acts  of  the  defendant  may  be  added  as  plaintiffs.  Thus, 
house-owners  who  sued  for  an  injunction  to  restrain  a  temporary  nuisance  were 
allowed  to  add  as  eo-plaintifis  two  persons  to  whom  they  had  demised  the  pre- 
mises after  action  brought  (House  Properly  Co.  v.  Horse.  Nail  Co.,  29  Ch.  D.  190  ; 
54  L.  J.  Ch.  715 ;  and  see  Ord.  XVII.,  rr.  1-4,  cited  post,  pp.  23,  24). 

The  plaintifi  may  in  general  and  apart  from  special  circumstances,  such  as 
unreasonable  delay,  &c.,  apply  under  this  rule  to  have  any  persons  added  as 
defendants  whom  he  could  properly  have  joined  as  defendants  in  the  first  instance 
(See  Edwards  v.  Lowther,  46  L.  J.  C.  P.  417).  Leave  may  be  granted  under  this 
rule  to  add  as  a  defendant  a  person  against  whom  the  plaintiff,  if  he  fails  to  establish 
his  case  against  the  original  defendant,  has  an  alternative  claim  (Massey  v.  Heynes, 
21  Q.  B.  D.  330  ;  57  L.  J.  Q.  B.  521 ;  and  see  also  Child  v.  Stenning,  5  Ch.  D.  695  ; 
46  L.  J.  Ch.  523). 

No  one  can  be  added  as  a  plaintifi  without  his  written  consent,  even  though  he 
be  indemnified  against  costs  {Tryon  v.  National  Provident  Institution,  16  Q.  B.  D. 
678  ;  55  L.  J.  Q.  B.  236  ;  Besley  v.  Besley,  37  Ch.  D.  648  ;  57  L.  J.  Ch.  464),  and 
even  though  the  plaintiff  would  have  been  entitled,  in  the  first  instance,  to  have 
sued  in  his  name  or  to  have  joined  him  on  the  writ  as  a  co-plaintiff  in  the  action 
(Turquand  v.  Fearrni,  4  Q.  B.  D.  280  ;  48  L.  J.  Q.  B.  341 ;  CuUen  v.  Knowles,  [1898] 
2  Q.  B.  380  i  67  L.  J.  Q.  B.  821).  Hence  a  positive  order  camiot  be  made  joining 
him  as  a  party  in  the  absence  of  such  consent. 

This  difficulty  may  sometimes  be  obviated  by  making  him  a  defendant  to  the 
action.  Thus,  where  a  minority  of  shareholders  have  been  refused  the  use  of  the 
name  of  their  company  to  enforce  a  claim  in  respect  of  misapplication  of  the  funds 
of  the  company,  the  company  has  been  made  a  defendant  [Silber  Light  Co.  v. 
Silher,  12  Ch.  D.  717  ;  48  L.  J.  Ch.  385 ;  SpoTces  v.  Grosvenor  Hotel  Co.,  [1897] 
1  Q.  B.  124, 126, 128  ;  66  L.  J.  Q.  B.  572).  A  similar  procedure  has  been  adopted, 
where  a  co-trustee  has  by  his  personal  conduct  disabled  himself  from  being  a 
plaintiff  jointly  with  his  co- trustees  {Luhe  v.  South  Ke7isingt-on  Hotel  Co.,  11 
Ch.  D.  121 ;  48  L.  J.  Ch.  361 ;  Meldrum  v.  Sewer,  56  L.  T.  471 ;  CuUen  v.  Knowles, 
supra).  But  if  the  Master  does  not  think  fit  to  add  as  a  defendant  a  person  who 
refuses  to  be  joined  as  a  plaintiff,  the  proper  course  would  appear  to  be  for  him  to 
stay  the  action  until  the  omitted  person  is  added  as  plaintiff  with  his  written 
consent.  (See  Roberts  v.  Holland,  [1893]  1  Q.  B.  665,  667,  669  ;  62  L.  J.  Q.  B. 
621 ;  and  The  Duke  of  Buccleuch,  [1892]  2  P.  201,  211 ;  61  L.  J.  P.  57.)  The 
written  consent  of  an  agent  is  not  sufficient  {Fricher  v.  Van  Orutten,  [1896],  2  Ch. 
649  ;  65  L.  J.  Ch.  823). 

If  the  defendant  seeks  to  take  objection  on  the  ground  of  the  non-joinder  of 
necessary  parties,  he  should,  in  general,  do  so  by  making  an  application  for  the 
joinder  of  the  omitted  parties,  and  for  a  stay  of  proceedings,  unless  and  until  they 
shall  have  been  so  joined.  This  is  the  only  mode  in  which  he  can  raise  the 
objection  that  a  joint  contractor  has  not  been  joined  as  a  co-defendant  (Kendall  v. 
Hamilton,  4  App.  Cas.  504  ;  48  L.  J.  C.  P.  705  ;  Sheehan  v.  Qreat  Eastern  By.  Co., 
16  Ch.  D.  59  ;  50  L.  J.  Ch.  68  ;  Wilson  v.  Balcarres  Steamship  Co.,  [1893]  1  Q.  B. 
422  ;  62  L.  J.  Q.  B.  134,  245).  In  support  of  such  application  the  defendant 
must  show  by  affidavit  or  admission  that  the  person  sought  to  be  added  is  living 
and  is  resident  within  the  jurisdiction  of  the  Court.  The  plaintiff  may  successfully 
resist  such  application  by  showing  that  the  contract  was  not  joint,  or  that  it  was 
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several  as  well  as  joint,  or  that  the  person  whose  non-joinder  is  complained  of  is 
one  who  was  not  bound  by  the  contract,  or  who  is  not  liable  to  be  sued  thereon, 
as,  for  instance,  if  it  appears  that  he  was  an  infant  at  the  time  of  the  contract, 
or  that  he  is  protected  by  the  Statute  of  Ijimitations,  or  that  he  has  become 
bankrupt. 

Where  it  is  clear  that  the  contract  sued  upon  was  a  joint,  and  not  a  joint  and 
several,  contract,  the  defendant  is  entitled  in  general  to  obtain  an  order  for  the 
joinder  of  any  co-contractor.  But  this  is  not  an  absolute  right ;  thus,  in  Robinson 
V.  Oeisel,  [1894]  2  Q.  B.  685 ;  64  L.  J.  Q.  B.  52,  the  action  was  permitted  to 
proceed  against  the  defendant  in  the  absence  of  a  co-contractor,  as  it  appeared 
that,  though  he  was  within  the  jurisdiction,  the  plaintiffs  were  unable  to  effect 
service  of  the  writ  upon  him.  A  person  who  is  not  a  necessary  party  to  the  action 
(that  is,  a  person  whom  the  plaintiff  is  under  no  obligation  to  join)  will  not,  as 
a  rule,  be  added  as  a  defendant  to  the  action  if  the  plaintiff  opposes  the  applica- 
tion. (See  Byrne  v.  Browne,  22  Q.  B.  D.  657  ;  58  L.  J.  Q.  B.  410  ;  McCheane  v. 
Oyles,  [1902]  1  Ch.  911 ;  71  L.  J.  Oh.  446.)  As  to  an  appKoation  by  a  landlord  to 
be  joined  as  a  defendant  in  an  action  for  the  recovery  of  land,  see  ante,  p.  18. 

Action  in  name  of  wrong  plaintiff.] — By  Ord.  XVI.,  r.  2,  "  Where  an 
action  has  been  commenced  in  the  name  of  the  wrong  person  as  plaintiff, 
or  where  it  is  doubtful  whether  it  has  been  commenced  in  the  name  of  the 
light  plaintifi,  the  Court  or  a  judge  may,  if  satisfied  that  it  has  been  so 
commenced  through  a  lond  fide  mistake  and  that  it  is  necessary  for  the 
determination  of  the  real  matter  in  dispute  so  to  do,  order  any  other  person 
to  be  substituted  or  added  as  plaintifi  upon  such  terms  as  may  be  just." 

The  above  rule  is  applicable  even  where  the  original  plaintiff  has  no  cause  of 
action,  but  it  apphes  only  to  cases  of  bond  fide  mistake  {Hughes  v.  Pump  House 
Hotel  Co.  (No.  2),  [1902]  2  K.  B.  485  ;  71  L.  J.  K.  B.  803).  A  bond  fide  mistake 
of  law  may  bring  the  case  within  the  rule  (Ayscough  v.  Bullar,  41  Ch.  D.  341  ;  58 
L.  J.  Ch.  474).  The  application  under  this  rule  should  in  general  be  made  im- 
mediately upon  discovery  of  the  mistake,  though  there  is  power  in  a  proper  case 
to  make  an  order  at  any  time  during  the  continuance  of  the  action,  or  whilst  any 
steps  remain  to  be  taken  (The  Dulce  ofBucckuch,  [1892]  2  P.  201 ;  61  L.  J.  P.  57). 
The  rule  is,  of  course,  subject  to  the  provision  of  r.  11,  which  requires  the  written 
consent  of  any  person  proposed  to  be  added  as  a  plaintiff. 

Where  parties  are  added  or  struck  out  under  rr.  2  or  11,  above  cited,  the  title 
of  the  writ  and  of  any  pleading  already  delivered  should  be  amended  accordingly. 

As  to  the  third  party  procedure  in  cases  where  a  defendant  claims  contribution  or 
indemnity  over  against  a  third  party  or  a  co-defendant,  see  Ord.  XVI.,  rr.  48 — 55  ; 
"  Third  Party  Procedure,"  post,  p.  468. 

As  to  parties  to  counterclaims,  see  Ord.  XXI.,  rr.  11 — 14,  and  "  Counterclaims," 
post,  p.  461. 

Change  of  parties  on  marriage,  death,  bankruptcy,  &c.] — By  Ord.  XVII., 
r.  1,  it  is  provided  (inter  alia)  that  "  A  cause  or  matter  shall  not  become 
abated  by  reason  of  the  marriage,  death,  or  bankruptcy  of  any  of  the 
parties,  if  the  cause  of  action  survive  or  continue,  and  shall  not  become 
defective  by  the  assignment,  creation,  or  devolution  of  any  estate  or  title 
pendente  lite." 
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2.  "  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of 
estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter,  the  Court 
or  a  judge  may,  if  it  be  deemed  necessary  for  the  complete  settlement  of 
all  the  questions  involved,  order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  party  be  made  a 
party,  or  be  served  with  notice  in  such  manner  and  form  as  hereinbefore 
prescribed,  and  on  such  terms  as  the  Court  or  judge  shall  think  just,  and 
shall  make  such  order  for  the  disposal  of  the  cause  or  matter  as  may  be 
just." 

3.  "  In  case  of  an  assignment,  creation,  or  devolution  of  any  estate 
or  title  pendente  lite,  the  cause  or  matter  may  be  continued  by  or  against  the 
person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved." 

4.  "  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a  cause  or  matter,  and  causing 
a  change  or  transmission  of  interest  or  liability,  or  by  reason  of  any  person 
interested  coming  into  existence  after  the  commencement  of  the  cause  or 
matter,  it  becomes  necessary  or  desirable  that  any  person  not  already  a 
party  should  be  made  a  party,  or  that  any  person  already  a  party  should 
be  made  a  party  in  another  capacity,  an  order  that  the  proceedings  shall 
be  carried  on  between  the  continuing  parties  and  such  new  party  or  parties 
may  be  obtained  ex  parte  on  application  to  the  Court  or  a  judge,  upon  an 
allegation  of  such  change  or  transmission  of  interest  or  liability,  or  of  such 
person  interested  having  come  into  existence." 

By  rr.  5,  6  and  7,  provision  is  made  for  service  of  such  orders,  and  for  cases 
where,  by  reason  other  than  coverture,  it  becomes  necessary  to  appoint  a  guardian 
ad  litem,  and  also  for  the  entry  of  appearance  by  the  new  party.  Provision  is 
made  by  Ord.  XLII.,  r.  23,  for  changes  after  judgment  in  the  parties  entitled  to 
issue  execution  or  liable  to  execution.  (See  Norburn  v.  Norburn,  [1894]  1  Q.  B. 
448  ;  63  L.  J.  Q.  B.  341  ;  In  re  Clements,  [1901]  1  K.  B.  260  ;  70  L.  J.  K.  B. 
58.) 

Ord.  XVII.,  r.  1,  further  provides  that  "whether  the  cause  of  action  survives  or 
not,  there  shall  be  no  abatement  by  reason  of  the  death  of  either  party  between 
the  verdict  or  finding  of  the  issues  of  fact  and  the  judgment,  but  judgment  may 
n  such  oases  be  entered,  notwithstanding  the  death."  As  to  what  causes  of 
action  survive  to  or  agamst  an  executor  or  administrator,  see"  JExeciit.ors," post, 
pp.  130,  SOS.  Where,  on  the  death  of  a  defendant  who  had  pleaded  a  counter- 
claim, the  plaintiff  obtained  an  order  for  continuing  the  action  against  the 
deceased's  executor,  it  was  held  that  the  executor  must  obtain  a  like  order  to 
continue  the  counterclaim  {Andrew  v.  Aitken,  21  Ch.  D.  175  ;  51  L.  J.  Ch.  528). 

As  to  the  devolution  of  interest  and  liabOity  on  the  death,  marriage,  or 
insolvency  of  a  shareholder  in  a  company  registered  mider  the  Companies  (Con- 
sohdation)  Act,  1908  (8  Edw.  VII.  c.  69),  see  ss.  123, 126—128, 151  (2)  of  that  Act 
and  Schedule  I.,  Table  A.,  Clauses  21^23. 

On  the  bankruptcy  of  a  defendant,  the  action  agamst  him  will  m  general  be 
stayed  under  the  Bankruptcy  Act,  1883,  s.  10  (2),  cited  "  Bankruptcy,"  post, 
p.  609,  on  appUcation  made  in  the  action.  As  to  cases  m  which  the  plaintiff 
becomes  bankrupt  after  action,  and  as  to  the  contuiuance  of  such  actions  by 
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trustees  in  bankruptcy,  see  "  Bankniptcy,"  post,  p.  75.     As  to  what  causes  of 
action  pass  to  a  trustee  in  bankruptcy,  see  "  Bankruplcy,"  post,  pp.  73,  270. 

As  to  adding  plaintiffs  or  defendants  under  Ord.  XVI.,  r.  11,  cited  ante,  p.  21, 
where  there  has  been  an  assignment  or  devolution  of  a  sole  plaintiff's  or  a  sole 
defendant's  interest  before  action,  see  Emden  v.  Carte,  17  Ch.  D.  768  ;  51  L.  J.  Ch. 
41.  As  to  joining  parties  where  there  has  been  an  assignment  or  transmission 
of  the  plaintiff's  interest  after  action,  see  Seear  v.  Lawson,  15  Ch.  D.  426  ;  16  lb. 
121  ;  49  L.  J.  Q.  B.  69  ;  50  76.  139 ;  Stanhope  v.  Stanhope,  11  P.  D.  103  ;  55 
L.  J.  P.  36  ;  Guy  v.  Churchill,  40  Ch.  D.  481  ;  58  L.  J.  Ch.  345.  As  to  joming 
parties  where  there  has  been  an  assignment  of  the  defendant's  interest  after 
action,  see  Campbell  v.  Holyland,  7  Ch.  D.  166  ;  47  L.  J.  Ch.  146.  In  cases  where 
an  assignee  is  substituted  for  the  original  plaintiff,  the  subsequent  pleadings 
should  be  headed  both  with  the  original  title  of  the  action  and  also  with  the  new 
title,  showing  the  name  of  the  substituted  plaintiff,  and  should  aLso  show  in  the 
body  of  the  pleading  how  the  plaintiff  derives  his  title  as  assignee  [Seear  v.  Lawson, 
supra). 

The  order  made  under  these  rules  should  contain  such  directions  as  may  be 
requisite  as  to  amending  the  pleadings,  or  extending  the  time  for  pleading,  or 
any  other  matter  necessitated  by  such  change  of  parties.  Where  the  order  does 
not  contain  any  such  directions,  and  the  change  of  parties  has  not  been  explained 
by  any  suggestion  made  in  the  pleadings  already  deUvered  by  way  of  amendment, 
it  is  a  convenient  and  proper  course  for  the  party  amending  to  "'  suggest,"  in  the 
pleading  next  to  be  delivered  by  him,  the  death  or  bankruptcy,  &c.,  creating  the 
change,  and  the  order,  if  any,  made  relating  thereto.  Where  the  facts  rehed  upon 
as  causing  the  transmission  of  interest  are  stated  in  the  pleadings,  whether  by 
way  of  suggestion  or  otherwise,  they  may  be  pleaded  to  ;  or  an  application  may 
be  made  under  Ord.  XVII.,  rr.  6  and  7,  to  discharge  or  vary  the  order. 

For  forms  of  suggestions,  see  "Bankruptcy,"  post,  p.  75;  "Executors,"  post, 
p.  137  ;  "  Societies,"  post,  p.  240. 

Joinder  of  Causes  of  Action. 

Same  plaintiff,  same  defendant.] — ^Where  there  is  only  one  plaintiff  and 
one  defendant,  or  where  all  the  plaintiffs  and  all  the  defendants  are  in- 
terested in  every  cause  of  action  which  it  is  sought  to  join  on  the  vreit,  any 
number  of  different  causes  of  action,  whether  legal  or  equitable,  whether 
of  contract  or  of  tort,  may  be  included  in  the  same  proceeding — subject 
only  to  the  power  of  the  Master  subsequently  to  exclude  any  cause  of 
action  which  cannot  conveniently  be  tried  with  the  others  (Ord.  XVIII., 
rr.  1,  7,  8,  and  9).  The  exceptions  to  this  rule  are  more  nominal  than 
real ;  they  are  as  follows  : — 

(a)  Claims  by  a  trustee  in  bankruptcy,  as  such,  may  not,  except  by  leave 
of  a  Master,  be  joiaed  with  any  claim  by  him  in  any  other  capacity  (r.  3). 

(b)  Claims  by  or  against  an  executor  or  administrator,  as  such,  may  not 
be  joiaed  with  claims  by  or  agaiust  him.  personally,  unless  the  latter 
claims  are  alleged  to  arise  with  reference  to  the  estate  of  which  he  is 
executor  or  administrator  (r.  5  ;  Lord  Tredegar  v.  Roberts,  [1914]  1  K.  B. 
283  ;  83  L.  J.  K.  B.  159). 

(c)  No  cause  of  action  may,  without  leave,  be  joined  with  an  action  for 
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the  recovery  of  land,  except  claims  in  respect  of  mesne  profits  or  ari;ears 
of  rent,  or  double  value,  or  damages  for  breach  of  any  contract  under  which 
the  land  is  held,  or  for  any  wrong  or  injury  done  to  it  (r.  2,  post,  p.  878). 

It  will  be  observed  that  this  rule  permits  the  jomder  of  praotioaUy  every  kind 
of  claim  which  a  plaintiff  would  ordinarily  wish  to  mclude  in  such  an  action.  And 
note  that  it  refers  only  to  causes  of  action.  The  same  cause  of  action  may  entitle 
the  plamtifi  to  reUef  of  various  kmds ;  therefore  no  leave  is  necessary  to  jom  a 
claim  for  a  receiver  {d),  or  an  account,  or  an  mjunction,  or  for  a  declaration  which 
merely  tends  to  estabhsh  the  plaintifi's  right  to  possession,  as  aU  these  thmgs 
are  simply  machmery  to  enforce  the  plaintiff's  one  cause  of  action  (e).  But  a 
claim  for  a  substantive  declaration  of  title  (not  merely  auxiliary  to  a  claim  lor 
possession)  is  a  separate  cause  of  action,  and  cannot  be  jomed  without  leave.  ^  But 
the  rule  expressly  permits  a  claim  for  possession  to  be  raised  mcidentally  in  an 
action  for  foreclosure  or  redemption.  If  other  causes  of  action  are  improperly 
jomed,  the  defendant  should  promptly  apply  to  have  them  struck  out  or  to  have 
the  proceedings  set  aside  or  amended  (Hunt  v.  Worsfold,  [1896]  2  Ch.  224;  65 
L.  J.  Ch.  548) ;  he  strictly  should  not  plead  the  objection  hi  his  Defence  (see 
Wilmott  V.  Freehold  House,  dkc,  Co.,  51  L.  T.  532  ;  In  re  Derbon,  58  L.  T.  519  ; 
and  Ord.  LXX.,  r.  2). 

Leave  to  join  a  cause  of  action  which  is  not  included  in  the  above  rule  should 
strictly  be  obtamed  on  an  application  made  ex  parte  before  the  writ  is  issued  ;  but 
it  can  be  given  by  the  Master  after  issue  of  the  writ  in  which  the  causes  of  action 
have  been  improperly  joined.  In  this  case  the  application  should  be  made  on 
summons.  Such  a  joinder  is  an  irregularity  only,  and  an  objection  to  the  writ 
on  that  ground  will  be  waived  if  the  defendant,  without  raismg  it,  takes  any  step 
in  the  action  which  would  be  neither  necessary  nor  useful  if  he  intended  to  rely  on 
that  objection  {Lloyd  v.  Great  Western  Dairies  Co. ,  [1 907]  2  K.  B.  727 ;  76  L.  0 .  K.  B. 
924). 

Different  plaintiffs,  same  defendant.]— But  where  different  plaintiiis 
wish  to  sue  the  same  defendant,  there  is  not  the  same  amount  of  liberty 
in  joiniag  different  causes  of  action.  There  are  only  three  cases  ia  which 
they  may  do  so  : — 

(a)  "  Claims  by  plaintifis  jointly  may  be  joined  with  claims  by  them,  or 
any  of  them,  separately  against  the  same  defendant  "  (Ord.  XVIII. ,  r.  6). 

(b)  "  Claims  by  husband  and  wife  may  be  joined  with  claims  by  either 
of  them  separately  "  (r.  4). 

(c)  And,  generally,  unconnected  persons  who  have  each  a  distinct  and 
separate  cause  of  action  agaiast  the  same  defendant  may  join  in  one  writ 
whenever  their  separate  causes  of  action  arise  out  of  the  same  transaction 
or  series  of  transactions,  and  involve  any  common  question  of  law  or  fact 
(Ord.  XVI.,  r.  1 ;   and  see  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494 ;   63 

{d)  See  Owatkin  v.  Bird,  52  L.  J.  Q.  B.  263.  The  Court  will  appoint  a  receiver 
whenever  it  is  just  and  convenient  to  do  so,  even  when  the  plaintiff  claims  the 
legal  estate :  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (8). 

(e)  GMMll  V.  Himter,  14  Ch.  D.  492 ;  49  L.  J.  Ch.  333 ;  AUcti  v.  Kennet,  24 
W.  R.  845  ;  Head  v.  Woollon,  [1893]  2  Ch.  171 ;  62  L.  J.  Ch.  481. 
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L.  J.  Q.  B.  737  ;  Garter  v.  Righy  &  Co.,  [1896]  2  Q.  B.  113  ;  65  L.  J.  Q.  B. 
537).  It  is  not  enough,  however,  for  the  plaintifis  to  show  that  a  common 
question  of  law  or  fact  will  arise  ;  they  must  also  show  that  their  claims 
arise  out  of  the  same  transaction  or  series  of  transactions  {Stroud  v.  Lawson, 
[1898]  2  Q.  B.  44 ;  67  L.  J.  Q.  B.  718 ;  G.  N.-W.  Central  Ry.  Co.  v. 
Gharlebois,  [1899]  A.  C.  114  ;   68  L.  J.  P.  C.  257). 

Under  this  rule  a  joinder  of  plain tifEs  will  be  permitted  where  the  substantial 
subject  matter  or  grievance  upon  which  the  action  is  founded  is  common  to  all 
the  plaintiffs  {Oxford  and  Cambridge  Universities  v.  QUI,  [1899]  I  Ch.  55 ;  68 
L.  J.  Ch.  34),  e.g.,  in  the  case  of  a  fraudulent  prospectus,  on  the  faith  of  which  all 
have  been  induced  to  take  shares  in  a  company  {Drincqhier  v.  Wood,  [1899] 
1  Ch.  393  ;  68  L.  J.  Ch.  181 ;  Frankenhurg  v.  Great  Horseless  Carriage  Co.,  [1900] 
1  Q.  B.  504 ;  69  L.  J.  Q.  B.  147),  or  of  a  Ubel  pubhshed  of  all  the  plaintiffs  m 
relation  to  some  conduct,  business  or  matter  common  to  them  all  {Booth  and 
Others  v.  Briscoe,  2  Q.  B.  D.  496),  or  where  there  is  some  main  or  important 
question  common  to  them  all,  and  where  some  of  the  reUef  claimed  by  all 
arises  "  out  of,"  or  "  in  respect  of,"  some  "  transaction  or  series  of  transactions" 
in  which  all  are  mvolved,  so  that  separate  actions  would  to  a  substantial 
extent  involve  an  unnecessary  travelling  over  the  same  ground  more  than  once 
(Walters  v.  Green,  [1899]  2  Ch.  696  ;  68  L.  J.  Ch.  730). 

Same  plaintiff,  different  defendants.] — A  plaintiff  may,  of  course,  sue 
in  the  same  action  any  number  of  persons  who  are  jointly  liable  to  him 
on  the  same  contract  or  tort  (/).  Again,  "claims  against  husband  and 
wife  may  be  joined  with  claims  against  either  of  them  separately  "  (Ord. 
XVIII.,  r.  4).  Moreover,  where  a  plaintiff  has  but  one  cause  of  action, 
which  entitles  him  to  judgment  agaiust  either  A.  or  B.,  but  not  against 
both,  he  may  join  A.  and  B.  on  the  same  writ  as  defendants  in  the  alter- 
native, and  so  determine  the  question  which  of  them  is  liable  (Ord.  XVI., 
r.  7 ;  Child  v.  Stenning,  5  Ch.  D.  695  ;  46  L.  J.  Ch.  523 ;  Massey  v. 
Heynes,  21  Q.  B.  D.  330 ;  57  L.  J.  Q.  B.  521 ;  Bennetts  v.  Mcllwraith, 
[1896]  2  Q.  B.  464 ;  65  L.  J.  Q.  B.  632 ;  Thompson  v.  L.  C.  C,  [1899]  1 
Q.  B.  840 ;  68  L.  J.  Q.  B.  625).  In  such  a  case  he  will  probably  have  to 
pay  the  costs  of  the  defendant  who  is  held  not  liable,  though  he  may 

(/)  It  is  not  clear  whether  in  an  action  brought  for  a  joint  tort  the  plaintiff  may 
join  in  the  same  action  any  separate  cause  of  action  against  one  or  more  of  the 
defendants  severally.  It  was  decided  in  Pope  v.  Hawtrey  and  Another  (85  L.  T. 
263  ;  17  Times  L.  R.  717)  that  in  an  action  brought  against  several  defendants 
for  a  joint  tort  the  plaintiff  could  not  join  in  the  same  action  separate  claims  against 
one  or  more  of  the  defendants  mdividually  for  any  other  independent  tort.  This 
decision  unfortunately  was  not  cited  to  the  Court  during  the  argument  of  either 
of  the  cases  of  Bidhch  r.  L.  G.  0.  Co.,  [1907]  1  K.  B.  264 ;  76  L.  J.  K.  B.  127  ;  or 
Compania  Sansinena  de  Carnes  Congeladas  v.  Houlder  Brothers,  [1910]  2  K.  B. 
354  ;  79  L.  J.  K.  B.  1094.  It  is  difficult,  therefore,  to  decide  how  far  it  is  over- 
ruled by  those  cases.  In  an  action  brought  on  a  contract,  however, "  the  plaintiff 
may,  at  his  option,  join  as  parties  to  the  same  action  all  or  any  of  the  persons 
severally,  or  jointly  and  severally,  liable  on  any  one  contract "  (Ord.  XVI.,  r.  6). 
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recover  them  back  again  from  the  defendant  who  is  liable,  if  he  can  satisfy 
the  judge  that  it  was  reasonable  and  proper  for  him  to  join  them  both 
as  defendants  {Sanderson  v.  Blyth  Theatre  Co.,  [1903], 2  K.  B.  533;  72 
L.  J.  K.  B.  761 ;  Besterimn  v.  British  Motor  Cab  Co.,  [1914]  3  K.  B. 
181  ;  83  L.  J.  K.  B.  1038). 

In  all  other  cases  the  right  of  the  plaintifi  to  join  in  one  action  separate 
claims  against  different  defendants  depends  upon  the  construction  to  be 
placed  upon  rr.  4  and  5  of  Ord.  XVI.  The  terms  of  these  rules  are  very 
wide,  but  varying  constructions  have  been  placed  upon  them  at  difierent 
times. 

4.  "  All  persons  may  be  joined  as  defendants  against  whom  the  right  to 
any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alterna- 
tive. And  judgment  may  be  given  against  such  one  or  more  of  the  de- 
fendants as  may  be  found  to  be  liable,  according  to  their  respective  liabilities, 
without  any  amendment." 

5.  "  It  shall  not  be  necessary  that  every  defendant  shall  be  interested 
as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action  included  in 
any  proceeding  against  him ;  but  the  Court  or  a  judge  may  make  such 
order  as  may  appear  just  to  prevent  any  defendant  from  being  embarrassed 
or  put  to  expense  by  being  required  to  attend  any  proceedings  in  which 
he  may  have  no  interest." 

It  was  held  that  these  rules,  when  read  subject  to  Ord.  XVIII.,  did  not  justify 
the  joinder  in  one  action  of  separate  causes  of  action  against  different  defendants 
(Sadler  v.  0.  W.  By.  Co.,  [1896]  A.  C.  450  ;  65  L.  P.  Q.  B.  462  ;  Gower  v.  Coul- 
dridge,  [1898]  1  Q.  B.  348  ;  67  L.  J.  Q.  B.  251  ;  Thompson  v.  London  County 
Council,  supra.  But  it  has  now  been  held  by  the  Court  of  Appeal  that  there  is 
power  under  Ord.  XVI.,  r.  4,  to  join  several  defendants  in  the  same  action  for 
the  purpose  of  claiming  reUef  against  them  severally  or  in  the  alternative,  and 
that  this  power  is  not  confined  to  cases  in  which  the  causes  of  action  alleged  against 
the  several  defendants  are  identical,  but  extends  to  all  cases  in  which  the  subject 
matter  of  complaint  against  the  several  defendants  is  substantially  the  same, 
although  the  respective  causes  of  action  against  them  are  different  in  form  and 
their  respective  habilities  are  to  some  extent  based  on  different  grounds  {Bullock  v. 
L.  0.  0.  Co.,  [1907]  1  K.  B.  264 ;  76  L.  J.  K.  B.  127  ;  Compania  Sansinena  de. 
Carries  Congeladas  v.  Houlder  Brothers  cfc  Co.,  Lid.,  [1910]  2  K.  B.  354;  79 
L.  J.  K.  B.  1094).  Hence,  the  decision  in  Gower  v.  Couldridge,  supra,  appears 
to  be  overruled. 

Separate  causes  of  action  with  difierent  plaintifis  and  also  difierent 
defendants  can  never  be  joined  on  the  same  writ. 
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CHAPTER  III. 

STATEMENT  OF  CLAIM. 

Every  Statement  of  Claim  should  contain,  and  contain  only,  a  statement 
in  a  summary  form  of  the  material  facts  on  which  the  plaintiff  relies  for 
his  claim,  but  not  the  evidence  by  which  they  are  to  be  proved  (Ord.  XIX., 
r.  4).  It  must  disclose  a  cause  of  action  in  every  plaintifi  and  a  legal 
liability  in  every  defendant.  If  the  action  be  brought  on  a  contract,  it 
must  set  out  the  terms  of  the  contract,  its  date  and  parties,  the  con- 
sideration for  it  if  it  is  not  under  seal,  the  breach  of  it  and  the  consequent 
damage  ;  all  special  damage  must  be  set  out  in  full  detail.  In  an  action 
of  tort  it  must  state  the  right  of  the  plaintifi,  which  the  defendant  has 
violated  or  infringed,  unless  that  right  be  one  which  every  person  possesses  ; 
then  should  foUow  details  of  the  defendant's  tortious  act  and  the  damage 
which  has  in  consequence  accrued  to  the  plaintifi.  In  actions  for  the 
recovery  of  land  it  must  show  that  the  plaintiff  has  a  right  to  the  imme- 
diate possession  of  the  land  and  that  the  defendant  is  wrongfully  in 
possession.  All  these  matters  must  be  stated  concisely  and  yet  with 
sufficient  detail  to  enable  the  defendant  to  know  precisely  what  case  he 
has  to  meet.  And  it  must  conclude  with  a  statement  of  the  relief  or 
remedy  to  which  the  plaintiff  claims  to  be  entitled  (r.  2), 

Formal  Parts. 

Heading.] — ^A  specimen  of  a  Statement  of  Claim  will  be  found  ante,  p.  2. 
In  the  right-hand  corner  will  be  observed  the  year,  the  letter  and  number 
by  which  the  action  is  distinguished  in  the  Cause  Book  (Ord.  V.,  r.  13). 
The  letter  is  the  initial  of  the  plaintiff's  surname,  and  the  number  shows 
how  many  writs  have  been  already  issued  during  the  current  year  to 
plaintiffs  whose  surnames  commence  with  that  letter.  On  the  left-hand 
side  is  stated  the  Division  of  the  High  Court  in  which  the  action  is  brought ; 
if  it  is  commenced  in  the  Chancery  Division,  there  will  also  appear  the 
name  of  the  judge  to  whom  the  action  is  assigned.  If  the  action  is  pro- 
ceeding in  a  district  registry,  the  name  of  the  district  registry  should  be 
added. 

Title.] — Then  at  the  head  of  each  pleading  the  names  of  every  plaintiff 
and  every  defendant  must  be  set  out.    These  names  form  the  title  of  the 
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action.  If  any  party  sues  or  is  sued  in  any  special  character  [e.g.,  as  an 
executor  or  administrator  or  the  trustee  of  a  bankrupt),  this  must  also  be 
stated.  The  Statement  of  Claim  must  correspond  with  the  writ  in  all 
these  particulars. 

Names  of  the  Parties.] — ^The  christian  names  and  the  surnames  of  the  plaintifE 
and  the  defendant  should  be  stated  in  full  and  correctly  on  the  writ  and  Statement 

of  Claim.    Titles  and  names  of  dignity  should  be  stated  as : ,  Duke  of,  or 

Marquis  of,  or  Earl  of,  or  Viscount  or  Baron ,  or ,  Lord  Bishop  of ,  or 

Sir ,  Baronet.     A  person  having  a  title  by  courtesy  is  usually  designated 

by  his  proper  name,  with  the  addition  "  commonly  called  Lord ."    In  the  case 

of  a  clergyman  it  is  usual,  but  not  necessary,  to  prefix  the  term  "  Reverend  "  to 
his  name,  or  to  add  "  Clerk  "  after  it. 

"  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners  and  carrying 
on  business  within  the  jurisdiction,  may  sue  or  be  sued  iu  the  name  of  the  respective 
firms,  if  any,  of  which  such  persons  were  co-partners  at  the  time  of  the  accruing 
of  the  cause  of  action  "  (Ord.  XLVUIa.,  r.  1  ;  and  see  anle,  p.  20).  In  like 
manner,  "  Any  person  carrying  on  business  within  the  jurisdiction  in  a  name  or 
style  other  than  his  own  name  may  be  sued  in  such  name  or  style  as  if  it  were  a 
firm  name  "  (r.  11).  It  may  be  noted  that  one  person  trading  in  a  name  or  style 
other  than  his  own  must  stUl  sue  in  his  own  name.  (See  Mason  v.  Mogridge, 
8  Times  L.  R.  805.)  In  the  case  of  a  corporation,  the  full  corporate  name  should 
be  used.     The  proper  style  of  a  municipal  corporation  is  "  the  Mayor,  Aldermen, 

and  Citizens  of  the  City  of "  (45  &  46  Vict.  c.  50,  s.  8),  or  "  the  Mayor, 

Aldermen,  and  Burgesses  of  the  Borough  of .    Statutory  corporations  must 

receive  their  statutory  title,  e.g.,  "  the  County  Council  of  shire,"  "  the  Rural 

District  Council  of ,"  or  "  the  Guardians  of  the  Poor  of  the Union  in  the 

County  of "  (5  &  6  WiU.  IV.,  c.  69,  s.  7  ;  5  &  6  Vict.  c.  57,  s.  16). 

If  on  the  face  of  a  negotiable  or  other  written  mstrument  the  name  of  any  party 
is  not  set  out  in  full,  but  an  initial  letter,  or  some  other  contraction  of  any  christian 
name  is  used,  his  name  may  be  set  out  on  the  writ  in  the  same  mamier.  And 
where  a  person  executes  a  deed  by  a  wrong  name,  he  may  be  sued  by  the  name 
in  which  he  executed  it.  (See  Mayor  of  Lynne's  Case,  10  Rep.  122  6. ;  Williams  v. 
Bryamt,  5  M.  &  W.  447.) 

Misnomer.] — A  name  wrongly  spelt,  in  a  manner  idem  smians,  is  not  a  material 
misnomer  (R.  v.  Shakespeare,  10  East,  83 ;  Ahitbol  v.  Beniditlo,  2  Taunt.  401). 
If  there  be  a  misnomer  on  the  writ,  the  defendant,  if  he  appears,  can  take  no 
advantage  of  it  (1  Chit.  Pr.,  14th  ed.,  p.  291).  But  the  misnomer  should  be 
corrected  by  the  plaintiff  in  the  Statement  of  Claim,  if  any  is  delivered,  by  inserting 
the  right  name,  with  a  statement  that  the  party  misnamed  had  sued  or  been  sued 
by  the  name  on  the  writ.  Where  there  is  an  maccuracy  of  the  statement  of  the 
name  of  the  defendant  on  the  writ,  it  may  be  corrected  by  the  defendant  in  his 
appearance,  and  in  such  case  the  plaintifE  should  adopt  the  correction  m  his 
Statement  of  Claim.  (See  form  on  next  page. )  A  person  served  with  a  writ  issued 
against  another  person  is  not  bound  to  appear,  and,  if  he  does  not  appear,  pro- 
ceedmgs  cannot  properly  be  taken  against  him  in  default  of  appearance  [Walley  v. 
McConnell,  13  Q.  B.  903  ;  Kelly  v.  Lawrence,  3  H.  &  C.  1  ;  33  L.  J.  Ex.  197  ; 
De  Mesnil  v.  DaMn,  L.  R.  3  Q.  B.  18  ;  37  L.  J.  Q.  B.  42).  Usually,  his  best  course 
in  such  a  case  is  to  apply  without  appearing,  or  after  entering  a  conditional 
appearance,  to  have  the  service  of  the  writ  set  aside  under  Ord.  XII.,  r.  30. 
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Number  of  the  parties.] — ^If  a  party  not  named  in  the  writ  be  joined  in  the  State- 
ment of  Claim  without  leave,  the  Statement  of  Claim  may  be  set  aside  as  irregular. 
Where  some  only  of  several  defendants  appear  to  the  writ,  and  a  Statement  of 
Claim  is  delivered  to  those  of  the  defendants  who  have  appeared,  it  should  contain 
a  statement  of  the  fact  that  judgment  has  been  entered  against  the  other  defen- 
dants, if  such  be  the  fact.  (See  the  form  cited  post,  p.  32. )  The  plaintiff  in  such  a 
case  may,  if  he  chooses,  proceed  against  such  of  the  defendants  as  have  appeared, 
without  entering  judgment  against  those  who  have  not  appeared.  But  it  is 
generally  wiser  not  to  do  so,  as  a  defendant  is  at  liberty  to  appear  at  any  time 
before  judgment  is  entered  against  him  (Ord.  XII.,  r.  22) ;  and  if  a  defendant 
should  enter  appearance  after  delivery  of  a  Statement  of  Claim  to  other  defendants 
who  had  appeared  previously,  this  would  usually  necessitate  an  amendment. 

There  are  many  cases  in  which  a  special  heading  is  required  ;  thus, 
where  either  party  has  been  described  in  the  writ  by  a  wrong  name,  the 
heading  of  the  Statement  of  Claim  should  be  as  follows  : — 

Between  A.  B.  (by  whom  the  writ  of  summons 
was  issued  herein  under  the 

name  oi  E.  B.)  Plaintiff, 

and 

CD Defendant. 

or 

Between  A.  B.    Plaintiff, 

and 
C.  D.  sued  as  F.  D.  \pr,  against  whom 
the  writ  of  summons  was  issued 
herein     under   the    name     of 
F.D.'\     Defendant. 

Again,  where  a  Statement  of  Claim  has  been  amended,  it  should  be  in 
the  following  form  : — 

In  the  High  Court  of  Justice,  19 — .    B.  No. . 

King's  Bench  Division. 

Writ  issued  the ,  19—. 

Between  A.  B PlamtifF, 

and 
G.D Defendant. 

Amended  Statement  of  Claim. 

\H.ere  set  out  the  Statement  of  Claim  as  amended.'] 

(Signed)  L.  M. 

(Amended)     L.  M. 
Delivered  the • ,  19 — . 

Amended  and  re-delivered  the ,  19 — .    [If  the  amendment  is  made 

under  an  order  for  amendment,  add, "  pursuant  to  the  order  of ,  dated , 

19—."] 
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Where  one  of  two  joint  contractors  dies  after  the  issue  of  the  writ,  the 
Statement  of  Claim  would  be  in  the  following  form  (a)  :— 

Between  A.B.mdE.F Plaintiffs, 

and 
(J  jy Defendant. 

Statement  of  Claim. 

1.  The  writ  of  summons  herein  was  sued  out  by  the  above-named,  A.  B.  and 

the  above-named  E.  F.    The  said  E.  F.  died  on  the ,  19-,  and  the 

above-named  A.  B.,  the  survivmg  plaintiff,  to  whom  the  cause  of  action  herem- 
after  set  forth  has  survived,  claims  against  the  defendant  as  follows : — 

2.  [Here  state  the  cause  or  causes  of  action,  which,  if  joint,  should  be  alleged  to  have 
accrued  to  the  plaintiff  and  the  said  E.  F.'i 

After  a  change  of  parties  by  death  and  after  an  order  giving  leave  to 
new  parties  to  carry  on  the  action,  the  title  of  the  Statement  of  Claim 
would  be  as  follows  : — 

Between  A.  B Plauitiff, 

and 

(j_  J) Defendant, 

by  original  action. 

And  between  E.  F.  (executor  of  the  said  A.  B.)    Plamtift, 

and 
0.  H.  (trustee  in  the  bankruptcy  of  the 

said  CD.) Defendant, 

by  order  dated  the .  19 — . 

Statement  of  Claim. 

1.  [State  the  change,  that  has  occurred  and  the  maJcing  of  the  order  to  carry  on.} 

2.  [State  the  facts  as  usual.} 

Where  one  of  several  Defendants  appears  to  the  Writ  and  the  others 
fail  to  appear  and  suffer  Judgment  by  Default,  and  the  Plaintiff  proceeds 
with  the  Action  against  the  Defendant  who  has  appeared,  the  Statement 
of  Claim  should  commence  as  under  : — 

Between  A.  B 1  lahitiff, 

and 
C.  D.,  E.  F.,audQ.  H Defendants. 

Statement  of  Claim 
against  the  defendant  0.  H. 

].  The  writ  of  summons  herein  was  sued  out  against  all  the  above-named 
defendants ;  but  the  defendants  C.  D.  and  E.  F.  have  not  appeared  to  the  said 
writ,  and  by  reason  thereof  judgment  herein  has  been  entered  against  the  said 

(a)  See  a  precedent  of  a  claim  by  a  surviving  partner,  the  other  member  of  the 
firm  having  died  before  action  brought,  j)os(,  pp.  210,  211. 
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G.  D.  and  E.  F.  that  [here  set  forth  the  judgment],  and  thereupon  the  plaintiff,  as 
against  the  defendant  Q.  H. ,  who  has  appeared  to  the  said  writ,  claims  as  f  oUows : — 
2.  [Here  state  the  claim  in  the  ordinary  form,  showing  that  the  cause  of  action,  if 
joint,  accrued  against  all  the  defendants.] 

Where  the  plaintifi  sues  on  behalf  of  a  Class  under  Ord.  XVI.,  r.  9,  the 
formal  parts  of  the  Statement  of  Claim  should  be  pleaded  thus  : — 

Between  A.  B.  (suing    on    behalf    of    himself    and 
of    all    other    the    copyholders 

of  the  manor  of ,  or  as  the 

case  may  be)    Plaintiff, 

and 
CD Defendant. 

Statement  of  Claim, 

[The  body  of  the  Statement  of  Claim  must  show  that  the  other  persons  whom  the 
plaintiff  claims  to  represent  in  the  action  have  the  same  interest  therein  ashimself,  and 
the  relief  claimed  should,  in  general,  be  stated  to  be  claimed  on  their  behalf  as  well  as  on 
Ids  own,  as,  for  instance.  The  plaintiff,  on  behalf  of  himself  and  of  all  other  the 
copyholders  of  the  said  manor,  claims,  &c.  {stating  the  relief  claimed).} 

Where  an  Action  has  been  removed  by  Certiorari  from  an  Inferior  Court, 
the  heading  of  the  Statement  of  Claim  would  be  as  follows  : — 

In  the  High  Court  of  Justice,  19 — .  B.  No.  . 

King's  Bench  Division. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Removed  from  the  Mayor's  Court,  London,  by  writ  of  certiorari  dated  the , 

19 —  [or,  Commenced  by  plaint  issued  out  of  the  County  Court  of ,  holden  at 

,  and  removed  to  the  High  Court  by  writ  of  certiorari  dated  the ,  19 — ]. 

Statement  of  Claim. 

For  forms  of  headiags  in  special  cases,  see  the  following  Precedents  : — 
Trustee  in.  Bankruptcy,  post,  pp.  72,  75,  77. 
Foreign  Corporation,  post,  p.  121. 
Husband  and  Wife,  post,  pp.  146,  148. 
Infant,  post,  p.  153. 
Lunatic,  post,  pp.  190,  191. 
Partners,  post,  p.  210. 
Friendly  Society,  post,  p.  239. 

The  Body  of  the  Pleading. 

Beneath  the  heading  Come  the  words  "  Statement  of  Claim,"  and  then 
the  body  of  the  pleading.  This,  as  a  rule,  should  be  divided  into  paragraphs 
numbered  consecutively  (Ord.  XIX.,  r.  4).  But  where  the  case  is  short 
and  simple,  the  claim  may  be  stated  in  a  single  paragraph,  as  is  done  in 

B.L.  3 
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many  of  the  forms  given  in  the  Appendices  to  the  R.  S.  C.  When  the 
plaintiff  seeks  relief  in  respect  of  several  distinct  claims  founded  upon 
separate  and  distinct  grounds,  such  grounds  should  be  stated  separately 
and  distinctly  (Ord.  XX.,  r.  7) ;  and  where  claims  are  made  in  the  alterna- 
tive, the  facts  on  which  each  alternative  claim  is  founded  should  be 
separately  and  distinctly  stated  (Davy  v.  Garrett,  7  Ch.  D.  473,  489  ;  47 
L.  J.  Ch.  218).  Where  a  plaintifi  sues  both  in  a  representative  capacity 
and  also  in  his  own  right  (as  may  sometimes  be  the  case  under  Ord.  XVIII., 
rr.  3  and  5),  this  should  be  clearly  stated  and  facts  must  be  separately 
and  distinctly  alleged  to  justify  the  claim  in  each  capacity.  All  necessary 
particulars  must  be  inserted  in  the  body  of  the  claim  unless  they  exceed 
three  folios,  in  which  case  that  fact  must  be  stated  and  reference  made  to 
particulars  already  delivered  or  to  be  delivered  with  the  Claim  (Ord.  XIX., 
r.  6). 

When  the  plaintifE  is  drafting  a  Statement  of  Claim  to  be  delivered  after 
appearance,  he  may  therein  alter,  modify  or  extend  his  original  claim 
without  any  amendment  of  the  indorsement  on  the  writ  (Ord.  XX.,  r.  4). 
But  this  does  not  entitle  him  to  include  in  his  pleading  a  new  claim  which 
is  totally  different  from  that  mentioned  on  the  writ  (Gave  v.  Crew,  62 
L.  J.  Ch.  530 ;  United  Telephone  Co.  v.  Tasker,  59  L.  T.  852).  If  he 
wishes  to  do  this,  he  must  obtain  the  leave  of  a  Master.  On  the  other 
hand,  if  the  plaintifi  when  drafting  his  Statement  of  Claim  omits  all 
mention  of  a  cause  of  action  or  a  claim  for  relief  which  is  stated  on  his 
writ,  he  will  be  deemed  to  have  abandoned  it  (Cargill  v.  Bower,  10  Ch.  D., 
at  p.  508  ;  47  L.  J.  Ch.  649 ;  followed  in  Lewis  and  Lewis  v.  Durnfori, 
24  Times  L.  R.  64).  After  a  Statement  of  Claim  has  been  delivered, 
whether  indorsed  on  the  writ  or  not,  it  may  subsequently  be  amended  once 
without  leave  (Ord.  XXVIII.,  r.  2  ;  Roberts  v.  Plant,  [1895]  1  Q.  B.  597  ; 
64  L.  J.  Q.  B.  347). 

It  is  customary  to  commence  a  Statement  of  Claim  with  some  intro- 
ductory averments  stating  who  the  parties  are,  what  business  they  carry 
on,  how  they  are  related  or  connected,  and  other  surrounding  circumstances 
leading  up  to  the  dispute.  These  are  called  "  matters  of  inducement "  ; 
they  are  useful  because  they  explain  what  follows,  though  they  are  not 
essential  to  the  cause  of  action,  and,  therefore,  perhaps  should  strictly 
not  be  pleaded.  In  any  case  they  should  be  stated  as  concisely  as 
possible. 

The  pleader  should  always  refer  to  the  same  person,  document  or  thing 
by  the  same  name  throughout  his  pleading.  The  plaintifi  and  defendant 
should  not  be  mentioned  by  name ;  they  should  always  be  called  "  the 
plaintifi  "  and  "  the  defendant,"  or,  if  more  than  one,  "  the  male  plaintifi," 
"  the  female  plaintifi,"  « the  defendant  Smith,"  "  the  defendant  Robinson," 
or,  if  both  defendants  bear  the  same  surname,  "  the  defendant  Henry," 
"  the  defendant  John."  The  name  of  any  other  person,  not  a  party  to  the 
suit,  should  be  given  in  full,  if  known,  the  first  time  he  is  mentioned.  After- 
wards he  can  be  referred  to  by  his  surname  only,  as  "  the  said  Johnson." 
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In  actions  of  contract.] — In  actions  founded  on  contract  the  pleader 
should  always  state  the  parties  to  the  contract,  its  date  and  whether  it 
was  verbal  or  in  writing  or  under  seal ;  he  must  next  set  out  the  terms 
of  the  contract  and  then  allege  its  breach.  If  the  covenant  or  the  clause 
of  the  contract  sued  on  contains  iu  itself  a  proviso  or  exception  (e.g^,  "  fair 
wear  and  tear  excepted  "),  this  should  be  stated,  and  then  the  breach  must 
be  alleged  iu  such  a  manner  as  to  show  that  the  case  does  not  fall  within 
the  proviso  or  exception.  But  if  the  exception  occurs  in.  some  distinct 
and  separate  part  of  the  deed  or  document,  no  reference  need  be  made 
to  it ;  it  will  be  for  the  defendant  to  set  it  up,  if  he  relies  on  it.  If  a  written 
contract  is  contained  in  several  documents,  these  shoidd  all  be  identified. 
It  is  not  necessary,  as  a  rule,  to  set  them  out  verbatim ;  it  is  sufficient  for 
the  plaintiflt  to  state  what  he  alleges  to  be  their  eSect  (see  Ord.  XIX., 
rr.  21,  24,  and  ante,  p.  10).  Unless  the  contract  is  under  seal,  the  con- 
sideration for  it  must  be  set  out.  Where  the  consideration  or  the  covenant 
or  promise  is  in  the  alternative,  it  should  be  stated  according  to  the  fact 
(see  Penny  v.  Porter,  2  East,  2).  Where  the  contract  is  made  by  either 
party  through  an  agent,  it  is  proper,  though  perhaps  not  strictly  necessary 
{Higgins  v.  Senior,  8  M.  &  W.  834,  844),  to  state  the  fact  and  name  the 
agent  (see  App.  C,  sect.  V.,  No.  5). 

Where  the  consideration  is  executed  and  a  debt  of  liquidated  amount 
has  therefore  accrued  due  and  is  payable  at  the  date  of  writ,  a  very  short 
and  simple  mode  of  statement,  similar  to  the  old  indebitatus  counts,  is 
sufficient.  But  such  forms  are  not  applicable  where  an  entire  contract 
remains  stUl  open  and  in  part  unperformed.  Thus,  in  actions  for  damages 
for  breach  of  contract,  the  contract  as  well  as  the  breach  must  be  distinctly 
stated  and  with  greater  particularity  than  is  usual  in  cases  where  the  claim 
is  merely  in  respect  of  an  ascertained  debt. 

Where  there  are  several  covenants  in  the  same  deed,  or  several  promises 
in  the  same  instrument  or  forming  parts  of  one  verbal  contract,  it  is 
sufficient  to  state  those  covenants  or  promises  only  of  which  breaches  are 
to  be  afterwards  alleged,  provided  the  parts  omitted  do  not  materially 
qualify  or  alter  the  nature  of  the  covenants  or  promises  alleged  to  have 
been  broken  {Cotterill  v.  Guff,  4  Taunt.  285  ;  Tem'pest  v.  Bawling,  13  East, 
18) ;  and  it  is  usual  to  state  all  the  covenants  or  promises  before  alleging 
any  of  the  breaches,  though  this  is  a  matter  of  discretion.  But  where  the 
action  is  brought  on  two  or  more  distinct  deeds  or  contracts,  each  deed  or 
contract,  and  the  breach  or  breaches  of  it,  should  be  separately  stated 
(Ord.  XX,,  r.  7).  Where  an  agreement  between  the  parties  has  been 
altered  or  modified  by  a  subsequent  agreement,  the  plaintiff  may  either 
state  the  agreements  in  their  order  according  to  the  fact,  or  he  may  state 
the  contract  as  it  stands  modified  or  altered,  without  noticing  the  original 
terms  which  have  been  dispensed  with  [Boone  v.  Mitchell,  1  B.  &  C.  18). 

The  breach  of  contract  must  be  carefully  drafted  and  all  necessary 
details  given.  It  should  be  stated  in  the  words  of  the  contract  either 
negatively  or  affirmatively  according  to  whether  the  contract  is  affirmative 
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or  negative.  As  a  rule  the  words  "  and  "  and  "  all  "  in  tlie  contract  must 
be  changed  into  "  or  "  and  "  any  "  in  the  breach.  If  the  contract  is  to  do 
more  things  than  one,  or  to  do  one  or  other  of  two  things,  the  plamtiS  must 
either  state  expressly  that  the  defendant  has  done  none  of  them,  or  else 
set  oufprecisely  what  and  how  much  he  has  done  {Legli  v.  Lilhe,  6  H.  &  N. 
165  •  30  L.  J.  Ex.  25).  Where  the  efiect  only  of  the  contract  is  stated,  the 
breach  should  be  alleged  in  words  co-extensive  therewith.  In  either  case 
particulars  of  the  breach  should  be  given,  and  these  will  narrow  the 
generality  of  the  preceding  allegation  {Harris  v.  Mardle,  3  T.  E.  307 ; 
Carperaer  v.  Parler,  3  C.  B.  N.  S.  at  p.  243  ;  Byrd  v.  Nunn,  5  Ch.  D.  781 ; 
7Ch.D.284;  47  L.  J.  Ch.  1 ;  Co^^efte  v.  (?oo(ie,  7  Ch.  D.  842  ;  47  L.  J.  Ch. 
370). 

In  actions  of  tort.]— In  most  actions  of  tort  the  right  which  is  alleged 
to  have  been  violated  is  not  one  peculiar  to  the  plaintifi,  but  is  common  to 
every  one,  such  as  the  rights  to  security  of  life  and  limb,  liberty  and 
reputation  ;  and  these  it  is  unnecessary  to  allege,  as  they  are  impUed  in 
law.  In  such  cases  the  pleading  should  merely  state  the  violation  of  the 
right,  as,  for  instance,  that  the  defendant  assaulted  and  beat  the  plaintifi, 
or  that  the  defendant  imprisoned  the  plaintiff,  or  that  the  defendant  spoke 
of  the  plaintiff  certain  defamatory  words.  Similarly,  in  ordinary  actions 
for  injuries  to  rights  of  property,  it  is  as  a  rule  sufficient  merely  to  state 
that  the  property  was  the  plaintiff's,  as,  for  instance,  in  actions  for  trespass 
to  land  or  goods,  where  the  Statement  of  Claim  simply  alleges  that  "  the 
defendant  broke  and  entered  a  close  of  the  plaintiff,"  or  that  he  "  seized 
and  carried  away  certain  goods  of  the  plaintiff."  Where,  however,  the 
action  is  founded  upon  the  fact  that  the  plaintiff  was  in  possession  of  such 
land  or  goods,  this  fact  must  be  expressly  stated. 

But  where  the  right  which  the  defendant  has  infringed  is  one  special  to 
the  plaintiff,  such  as  an  easement  or  a  trade  mark,  the  facts  which  gave 
the  plaintiff  that  right  must  be  stated  in  the  Statement  of  Claim.  Thus 
in  an  action  for  infringing  a  patent,  the  plaintiff  should  allege  the  existence 
of  the  patent  and  his  property  therein.  So  where  a  plaintiff  claims  a  right 
of  way,  he  must  deiine  the  course  of  the  path,  state  its  termini,  and  show 
how  the  right  vested  in  him,  whether  by  prescription  or  grant ;  but  he  is 
not  bound  to  name  the  parties  or  to  give  the  dates  of  any  alleged  lost 
grants,  for  these  exist  only  by  presumption  of  law  {Harris  v.  Jenkins, 
22  Ch.  D.  481 ;  52  L.  J.  Ch.  437  ;  Palmer  v.  Guadagni,  [1906]  2  Ch.  494 ; 
75  L.  J.  Ch.  721). 

In  some  actions  of  tort  the  act  complained  of  is  not  actionable  in  itself, 
but  is  made  so  by  the  way  in  which  it  is  done.  Here  it  must  be  shown  on 
the  pleading  that  the  act  was  committed  in  a  certain  manner — "negli- 
gently," "  maliciously,"  "  without  reasonable  or  probable  cause,"  or  with 
knowledge  of  a  certain  fact.  Thus,  in  actions  for  driving  negligently,  for 
defamation,  for  malicious  prosecution,  for  keeping  a  mischievous  animal 
with  loiowledge  of  its  misclnevous  nature,  the  mode  of  doing  the  action 
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is  of  tlie  gist  of  tlie  action,  and  constitutes  a  necessary  part  of  tke  state- 
ment of  the  wrongful  act.  (And  see  Ord.  XIX.,  r.  22.)  But  wliere,  on  tlie 
facts  alleged,  the  act  complained  of  gives  no  right  of  action,  mere  general 
allegations,  such  as  that  the  act  was  done  "  wrongfully,"  "  unlawfully," 
or  "  improperly,"  will  not  add  anything  to  the  plaintiff's  case  or  render  the 
pleading  sufficient  (see  Bay  v.  Brownrigg,  10  Ch.  D.  294,  302  ;  48  L.  J.  Ch. 
173  ;  West  Rand  Central  Gold  Mining  Go.  v.  Rex,  [1905]  1  K.  B.  391,  400  ; 
74  L.  J.  K.  B.  753). 

Where  the  action  is  brought  for  the  breach  of  some  statutory  duty  arising 
independently  of  contract,  the  statute  should  be  referred  to  and  the  facts 
which  bring  the  case  within  it  sufficiently  stated  in  the  pleading. 

Allegation  of  damage.] — In  many  actions  it  is  unnecessary  to  allege  that 
the  plaintifE  has  suffered  any  actual  loss  or  damage.  Thus,  on  proof  of  a 
contract  and  the  breach  of  it  by  the  defendant  the  plaintiff  is  entitled  to  a 
verdict  for  a  nominal  amount,  although  he  may  have  suffered  no  pecuniary 
loss  ;  similarly  in  actions  for  trespass  to  land,  or  for  words  actionable 
per  se,  no  actual  damage  need  be  alleged.  In  such  oases  it  is  sufficient  to 
state  generally  "  whereby  the  plaintifi  has  suffered  damage,"  or  "  whereby 
the  plaintiff  has  been  injured  in  his  credit  and  reputation  "  (and  see 
Marzetti  v.  WilliaTm,  1  B.  &  Aid.  415  ;  Rayner  v.  Condor  (1895),  2  Q.  B- 
289 ;  64  L.  J.  Q.  B.  540).  But  whenever  the  plaintifi  has  suffered  any 
"  special  damage,"  this  must  be  alleged  in  the  Statement  of  Claim  in  all 
necessary  detail. 

The  distinction  between  general  and  special  damage  is  this — General 
damage  is  such  as  the  law  will  presume  to  be  the  natural  or  probable 
consequence  of  the  defendant's  act.  It  arises  by  inference  of  law,  and 
need  not,  therefore,  be  proved  by  evidence  and  may  be  averred  generally. 
Special  damage,  on  the  other  hand,  is  such  a  loss  as  the  law  will  not  pre- 
sume to  be  the  consequence  of  the  defendant's  act,  but  such  as  depends  in 
part,  at  least,  on  the  special  circumstances  of  the  particular  case.  It  must 
therefore  be  always  explicitly  claimed  on  the  pleading,  as  otherwise  the 
defendant  would  have  no  notice  that  such  items  of  damage  would  be 
claimed  from  him  at  the  trial  (6). 

It  must  be  proved  by  evidence  at  the  trial  that  the  loss  alleged  as  special 

(6)  If  sufficient  details  are  not  given,  the  plaintifE  wiU  be  ordered  to  give 
particulars  of  the  special  damage  with  dates  and  items.  If  the  plaintifE  alleges 
that  certain  customers  have  ceased  to  deal  with  him,  he  must  give  their  names, 
or  the  allegation  will  be  struck  out ;  particulars  of  alleged  loss  of  business  will 
be  ordered,  even  after  defence  delivered  ( Watson  v.  North  Metropolitan  Tramways 
Co.,  3  Times  L.  R.  273).  If  ambiguous  expressions  be  used  m  the  Statement  of 
Claim  which  may  or  may  not  amount  to  an  allegation  of  special  damage,  the 
Master  will  order  "  particulars  of  special  damage,  if  any  claimed  "  ;  and  if  the 
plaintiff  does  not  then  give  particulars,  it  will  be  taken  that  he  does  not  claim  any 
special  damage.  No  particulars  are  ever  ordered  of  general  damage  {London  tfc 
Northern  Bank,  Ltd.  v.  Newnes,  16  Times  L.  R.  433). 
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damage  was  in  fact  mcurred,  and  that  it  was  the  direct  result  of  the  de- 
fendant's conduct,  as  neither  fact  will  be  presumed  in  the  plamtiff  s  favour. 
A  mere  expectation  or  apprehension  of  loss  is  not  sufficient,  though  damages 
may  be  recovered  for  a  prospective  loss  which  is  reasonably  certam  to 
occur  (Phillips  V.  L.  &  S.  W.  By.  Co.,  5  Q.  B.  D.  78  ;  49  L.  J.  Q.  B.  233). 
And  no  damages  can  be  recovered  for  a  loss  actually  sustamed,  unless  it 
be  either  the  natural  and  necessary  consequence  of  the  defendant's  act  or 
such  a  consequence  as  he  in  fact  contemplated  when  he  so  acted.  All  other 
damage  is  held  to  be  "  remote  "  (c).  Hence,  in  order  to  establish  that  the 
defendant  contemplated  the  result  which  in  fact  happened  and  that  the 
damage  claimed  is  therefore  not  too  remote,  it  is  often  necessary  to  set  out 
in  the  Claim  facts,  which  show  that  the  defendant  knew  or  ought  to  have 
known  that  such  damage  would  probably  result  from  his  act,  and  further, 
that  such  facts  were  known  to  the  defendant  at  the  time  when  he  entered 
into  the  contract  or  committed  the  tort. 

In  some  cases  special  damage  is  part  of  the  cause  of  action ;  without 
proof  of  it  the  plaintiff  cannot  recover  any  damages.  But  whether  it  is 
part  of  the  cause  of  action  or  not,  it  must  always  be  specifically  pleaded  ; 
otherwise  the  plaintiff  will  not  be  allowed  to  give  any  evidence  of  it  at  the 
trial  (Fleming  v.  Bank  of  New  Zealand,  [1900]  A.  C.  577,  587;  69  L.  J. 
P.  C.  120).  Where  both  general  and  special  damage  exist,  the  plaintiff 
can  recover  for  both.  Where  both  are  alleged  and  the  plaintifi  fails  to 
prove  the  special  damage,  he  can  still  recover  his  general  damage,  unless 
special  damage  is  essential  to  his  cause  of  action  (Ratcliffe  v.  Evans, 
[1892],  2  Q.  B.  524 ;   61  L.  J.  Q.  B.  535). 

In  order  to  ascertain  the  nature  and  extent  of  the  injury  done  to  the 
plaintiff,  it  is  often  material  to  consider  the  circumstances  under  which 
the  wrongful  act  was  committed  ;  such  matters  of  aggravation  may  there- 
fore be  pleaded  in  the  Statement  of  Claim  (MilUngton  v.  Loring,  6  Q.  B.  D. 
190  ;  50  L.  J.  Q.  B.  214  ;  and  see  Newman  v.  Smith,  1  Salk.  642  ;  Dix  v. 
Brookes,  1  Str.  61).  Thus,  in  an  action  of  trespass  for  entering  the  plaintiff's 
house,  the  plaintifi  may  allege  that  the  defendant  did  so  under  a  false 
charge  that  the  plaintifi  had  stolen  goods  therein  (BraccginUe  v.  Orford, 
2  M.  &  S.  77  ;  and  see  Alerest  v.  Harvey,  5  Taunt.  442  ;  Bell  v.  Mid.  By.  Co., 
10  C.  B.  N.  S.  287  ;  30  L.  J.  C.  P.  273). 

Any  expense  which  the  plaintifi  has  reasonably  incurred  in  consequence 
of  the  defendant's  tort  or  breach  of  contract  should  be  stated  as  special 
damage.  And  it  is  not  necessary  that  the  plaintifi  should  have  actually 
paid  the  amounts,  if  he  is  clearly  liable  to  pay  them  (Bichardson  v.  Chasen, 
10  Q.  B.  756  ;  Josling  v.  Irvine,  6  H.  &  N.  512  ;  30  L.  J.  Ex.  78).  Where 
special  damage  is  an  essential  part  of  the  cause  of  action,  it  must  have 
accrued  before  writ. 


(c)  See  "  Romotoneas  of  Daraages  "  in  Odgers  on  the  Common  Law,  vol.  iv., 
pp.  1284—1201. 


Digitized  by  Microsoft® 


CLAIM   FOR   RELIEF  39 

Claim  for  Rdief. 

When  all  material  facts  liave  been  alleged,  tlie  pleading  concludes  with 
a  claim  for  debt,  damages,  or  other  relief.  The  plaintifi  must  state 
specifically  the  relief  which  he  claims,  either  simply  or  in  the  alternative. 
The  plaintiS  may  in  his  Statement  of  Claim  ask  for  relief  which  is  not 
claimed  on  his  writ,  provided  such  relief  is  claimed  in  respect  of  a  cause  of 
action  which  is  mentioned  on  the  writ  (Ord.  XX.  r.  4).  But  if,  when 
drafting  his  Statement  of  Claim,  he  omits  to  ask  for  any  relief  which  is 
claimed  on  the  writ,  he  will  be  deemed  to  have  abandoned  that  claim 
{Cargill  v.  Bower,  10  Ch.  D.,  at  p.  508 ;  47  L.  J.  Ch.  649,  followed  in 
Leiois  and  Lewis  v.  Durnford,  24  Times  L.  E.  64).  Whenever  the  plaintifi 
has  alleged  alternative  or  even  inconsistent  claims,  he  may  ask  for 
difierent  relief  in  respect  of  each  such  claim  (r.  6).  It  is  not  necessary 
to  ask  for  general  or  other  relief ;  for  this  may  always  be  given,  as  the 
Court  may  think  just,  whether  it  is  asked  for  or  not  (ib.).  It  is  un- 
necessary also  to  ask  for  costs.  The  venue  or  place  of  trial  is  now  in  all 
cases  fixed  by  an  order,  and  is  no  longer  referred  to  in  the  Statement  of 
Claim  (Ord.  XXXVI.,  r.  1). 

If  there  are  different  claims  for  debt,  damages  or  other  relief  by  different 
plaintiffs  or  against  different  defendants,  the  pleading  must  clearly  show  by  and 
against  whom  each  separate  claim  is  made,  as,  for  instance — 

The  plaintiff,  A.  B.,  claims ; 

The  plaintiff,  G.  D.,  claims ; 

or.  The  plaintiffs  claim  against  the  defendant,  G.  H.,  ,  and  agamst  the 

defendant,  /.  K., . 

Where  alternative  claims  are  made,  the  Statement  of  Claim  should  show  clearly 
what  the  alternatives  are,  and  each  alternative  after  the  first  may  be  introduced 
by  the  words  "  in  the  alternative,"  or  "  alternatively,"  as,  for  instance — 
The  plaintiffs,  A.  B.  and  C.  D.,  claim,  &o. ; 
The  plaintiff,  C.  D.,ia  the  alternative  claims,  &c.  ; 
or,  The  plaintiff  claims  against  the  defendant  G.  H.,  &o. 

In  the  alternative,  the  plaintiff  claims  against  the  defendant,  I.  K.,  &c. 

Beneath  the  claim  for  relief  comes  the  signature  of  counsel,  as  to  which 
see  arUe,  p.  12.  Where  the  Statement  of  Claim  is  delivered  separately, 
there  should  be  added  a  paragraph  stating  when  and  by  whom  it  was 
delivered.  When  the  writ  is  specially  indorsed,  the  Statement  of  Claim 
is  delivered  when  the  writ  is  served  on  the  defendant,  and  therefore  no 
such  paragraph  is  necessary  {d).  If  the  Statement  of  Claim  is  not  delivered 
within  the  time  allowed  for  that  purpose,  the  defendant  may  apply  to 
the  Master  to  dismiss  the  action  with  costs,  for  want  of  prosecution,  or  to 
make  such  other  order  as  he  shall  think  just  (Ord.  XXVII.,  r.  1).    But  a 

(d)  As  to  the  time  of  deUvering  a  Statement  of  Claim  in  other  cases,  see  ante, 
p.  13.  As  to  the  time  for  delivering  an  amended  Statement  of  Claim,  see 
Ord.  XXVIII.,  rr.  2,  10.  As  to  the  time  for  delivering  a  Statement  of  Claim  after 
an  order  for  security  for  costs  has  been  obtained  and  served,  see  Ord.  LXIV.,  r.  6. 
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Statement  of  Claim  delivered  after  time,  while  the  action  is  still  pending, 
though  irregular,  is  not  a  nullity.  (See  O'Gonndl  v.  O'Gonnell,  L.  E.  6  Ir. 
470). 

Different  Kinds  of  Belief. 
The  same  cause  of  action  may  entitle  the  plaintifE  to  relief  of  difierent 
kinds,  which  may  be  claimed  separately,  collectively  or  m  the  alternative. 
Before  the  Judicature  Act  the  plaintifi  in  an  action  could  only  obtam  from 
the  Superior  Courts  at  Westminster  judgment  for  payment  of  a  debt  or 
damages,  or  for  the  restitution  of  his  goods  or  land.  But  now  he  may  ask 
for  many  difierent  kinds  of  equitable  relief,  such  as  an  injunction,  a  declara- 
tion of  right  or  title,  an  account,  specific  performance  of  a  contract,  or 
the  appointment  of  a  receiver.  For  section  24  (7)  of  the  Judicature  Act, 
1873,  gives  to  the  High  Court  of  Justice  and  the  Court  of  Appeal  "power 
to  grant,  either  absolutely  or  on  such  reasonable  terms  and  conditions  as 
to  them  shall  seem  just,  all  such  remedies  whatsoever  as  any  of  the  parties 
thereto  may  appear  to  be  entitled  to  in  respect  of  any  and  every  legal  or 
equitable  claim  properly  brought  forward  by  them  respectively  in  such 
cause  or  matter  ;  so  that,  as  far  as  possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be  completely  and  finally 
determined,  and  all  multiplicity  of  legal  proceedings  concerning  any  of 
such  matters  avoided." 

By  s.  34  of  the  same  Act,  however,  certain  matters  are  assigned  to  the 
Chancery  Division,  and  a  plaintifi  therefore  should  not  bring  an  action 
in  the  King's  Bench  Division  in  respect  of  any  of  these  matters.    But  this 
section  does  not  prevent  any  one,  who  has  been  made  a  defendant  in  an 
action  in  the  King's  Bench  Division,  from  seeking  any  equitable  relief  by 
way  of  counterclaim.    Thus,  a  defendant  may  counterclaim  for  specific 
performance  of  a  contract  for  the  purchase  of  land  in  any  Division  of  the 
High  Court,  though  he  could  not  as  a  plaintifi  have  claimed  that  relief  in 
the  King's  Bench  Division.    As  to  when  the  Court  will  decree  specific 
performance  of  such  a  contract,  see  Strahan  and  Kenrick's  Digest  of 
Equity,  Book  III.,  Section  II.    An  account  can  now  be  claimed  in  every 
Division  of  the  High  Court,  and  it  is  not  necessary  that  the  account,  if 
ordered,  should  be  taken  in  the  strict  way  usually  adopted  before  a  Master 
in  the  Chancery  Division  (e).    If  the  plaintifi  desires  to  obtain  the  pre- 
rogative writ  of  mandamus,  he  must  move  the  Divisional  Court  of  the 
King's  Bench  Division  ;  he  cannot  obtain  this  writ  in  an  action.    He  can, 
however,  obtain  a  mandamus  which  will  be  almost  as  ef&cacious  by  bringmg 
an  action  in  the  usual  way.    As  to  this  distinction,  see  Odgers  on  the 
Common  Law,  pp.  1143,  1163. 

Damages.] — The  plaintifi  in  settling  the  claim  for  debt  or  damages  is 
not  restricted  to  the  figures  (if  any)  given  on  the  writ.  He  should  claim 
the  largest  amount  which  he  is  likely  to  recover  ;    for,  in  the  absence  of 

(e)  See  further  as  to  an  acoovmt,  post,  pp.  47,  290,  292. 
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amendment,  lie  cannot  recover  more  tlian  the  amount  claimed  {Wyatt  v. 
Rosherville  Gardens  Co.,  2  Times  L.  E.  282).  An  amendment,  however, 
in  this  respect  may  be  allowed  even  after  verdict  (Ord.  XXVIII.,  r.  1 ; 
Modera  v.  Modera,  10  Times  L.  R.  61 ;  The  Dictator,  [1892]  P.  64 ;  61 
L.  J.  P.  61 ;  Beckett  v.  Bechett,  [1901]  P.  85  ;  70  L.  J.  P.  17).  Where  the 
plaintiff's  claim  is  for  a  debt  or  liquidated  demand  and  can  be  ascertained 
exactly,  it  is  better,  even  where  the  Statement  of  Claim  is  not  specially 
indorsed,  to  claim  only  the  precise  amount.  If  the  plaintiff  thinks  that 
he  is  entitled  to  interest,  this  must  be  expressly  claimed  and  the  amount  of 
the  principal  and  the  rate  per  cent,  clearly  stated.  If  interest  is  claimed 
as  damages,  facts  must  be  stated  which  will  bring  the  ease  within  the 
provisions  of  3  &  4  Will.  IV.,  c.  42,  ss.  28,  29.  Where,  however,  the 
damages  are  unliquidated,  it  is  not  necessary  to  insert  any  specific  figure 
as  the  precise  amount  of  damages  claimed  (see  London  and  Northern  BanJe, 
Ltd.  V.  George  Newnes,  Ltd.,  16  Times  L.  R.  at  p.  434)  (/). 

As  a  general  rule  interest  and  damages  can  only  be  claimed  up  to  the 
date  of  writ.  But  in  the  case  of  any  negotiable  instrument  within  the 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  interest  may  be  claimed 
up  to  the  date  of  payment  or  judgment  (s.  57 ;  London,  &c.,Bank  v.  Clancarty, 
[1892]  1  Q.  B.  689  ;  61  L.  J.  Q.  B.  225).  Damages  under  any  continuing 
cause  of  action,  such  as  a  nuisance  or  a  breach  of  a  covenant  to  repair,  may 
be  claimed  down  to  the  time  of  their  assessment  (Ord.  XXXVI.,  r.  58). 
Mesne  profits  may  be  claimed  from  the  date  of  the  defendant's  entry  on 
the  premises  till  possession  be  given  up  to  the  plaintiff  {Southport  Tramways 
Co.  V.  Gandy,  [1897]  2  Q.  B.  66 ;  66  L.  T.  Q.  B.  532). 

Injunction.] — An  injunction  is  an  order  of  the  Court  bidding  the  defendant 
not  to  do  a  certain  act,  e.g.,  not  to  build  a  wall  to  such  a  height  that  it 
will  become  a  nuisance  to  the  plaintiff  by  diminishing  the  access  of  light 
to  his  ancient  windows.  In  a  few  cases  the  plaintiff  can  obtain  what  is 
called  a  mandatory  injunction,  that  is,  an  order  bidding  him  to  do  a  certain 
act,  e.g.,  to  pull  down  so  much  of  the  wall  which  he  has  erected  as  is 
a  nuisance  to  the  plaintifi.  But  the  latter  kind  of  injunction  is  seldom 
granted  unless  the  defendant  has  been  guilty  of  some  trickery  or  other 
misconduct  in  the  matter. 

An  injunction  should  be  claimed  whenever  there  is  any  reason  to  appre- 
hend any  repetition  of  the  defendant's  unlawful  act.  In  such  a  case  it 
must  be  averred  that  the  defendant  threatens  and  intends  to  repeat  the 
unlawful  act,  unless  such  an  intention  is  already  apparent  from  the  nature 
of  the  case  or  the  facts  pleaded  (Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D., 
at  p.  195  ;  51 L.  J.  Ch.  629).  (For  claims  for  an  injunction,  see  Precedents, 
post,  "  Sale  of  Business,"  p.  156  ;  "  Common,"  p.  276  ;  "  Copyright," 
pp.  288  et  seq. ;  "  Ferry,"  p.  317  ;  "  Libel,"  pp.  346, 348 ;  "  Support  of  Land," 
p.  408,  and  for  a  mandatory  injunction,  post,  p.  156.) 

Declaration  of  Right.] — The  Court  now  has  power  to  decide  and  declare 
{/)  Except  in  a  Divorce  case  :  Pegkr  v.  Peglcr  and  Bussdl,  85  L.  T.  649. 
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the  rights  of  the  parties,  without  ordering  either  of  them  to  pay  any  money 
or  to  restore  land  or  goods  or  to  do  any  other  specific  act.  This  power  is 
freely  used  in  the  Chancery  Division :  less  frequently,  unfortunately,  in 
the  King's  Bench  Division.  It  is  often  convenient  for  the  parties  to  ascer- 
tain their  exact  position  before  any  right  to  claim  money  or  property  is 
actually  vested  in  either  of  them.  Thus  a  partner  or  agent  may  want  to 
know  the  precise  extent  of  his  authority,  or  a  copyholder  of  a  manor  may 
desire  to  be  certain  as  to  his  customary  right  before  he  exercises  it.  The 
Superior  Courts  of  Common  Law  at  Westminster  had  no  power  to  make 
any  such  declaration,  except  incidentally  in  an  action  brought  for  some 
other  purpose ;  and  the  Court  of  Chancery  would  not  make  a  binding 
declaration  unless  a  right  to  "  some  consequential  relief  "  was  shown 
(Roolce  V.  Lord  Kensington,  2  K.  &  J.  753),  and  this  practice  was  followed — 
with  some  hesitation — in  the  High  Court  after  the  passing  of  the  Judicature 
Act,  from  1875  to  1883  (Cox  v.  Barker,  3  Ch.  D.  370—372). 

But  in  October,  1883,  it  was  clearly  provided  by  Ord.  XXV.,  r.  5,  that 
"  no  action  or  proceeding  shall  be  open  to  question,  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought  thereby,  and  the  Court 
may  make  binding  declarations  of  right,  whether  any  consequential  relief 
is  or  could  be  claimed,  or  nor."  And  this  is  now  the  practice  (Ellis  v. 
Duhe  of  Bedford,  [1899]  1  Ch.  p.  515  ;  70  L.  J.  Ch.  102  ;  Honour  v.  Equitable 
Life  Society,  [1900]  1  Ch.  852  ;  69  L.  J.  Ch.  420).  The  Court  may  make  a 
declaration,  even  where  it  refuses  to  grant  an  injunction,  or  to  give  any 
other  relief  (Llandudno  V.  D.  C.  v.  Woods,  [1899]  2  Ch.  705  ;  68  L.  J.  Ch. 
623  ;  West  v.  Gwynne,  [1911]  2  Ch.  1 ;  80  L.  J.  Ch.  578).  Where  sufficient 
reason  is  shown,  parties  to  a  mercantile  contract  are  entitled  to  ask  the 
Court  for  a  declaration  whether  they  are  bound  by  the  contract  or  not 
(Societe  Maritime  v.  Venus  Shipping  Co.,  9  Com.  Cas.  289  ;  and  see 
Precedents,  post,  "  Agent,"  pp.  57,  58  ;  "  Detinue,"  p.  294  ;  "  Ferry," 
p.  317  ;  "  Nuisance,"  p.  384  ;  "  Bills  of  Exchange,"  p.  524  ;  and  West 
Ham  Corporation  v.  Sharp,  [1907]  1  K.  B.  445  ;  76  L.  J.  K.  B.  307). 

Account.]— An  account  can  now  be  claimed  m  the  King's  Bench  Division 
under  Ord.  XV. ;  it  may  be  taken  either  by  a  Master,  or  District  Registrar 
(In  re  Bowen,  20  Ch.  D.  538 ;  51  L.  J.  Ch.  825),  or  by  a  special  or  official 
referee  (Rochefoucauld  v.  Boustead,  [1897]  1  Ch.  196  ;  66  L.  J.  Ch.  74),  who 
18  not  bound  to  take  the  account  in  the  strict  way  usually  adopted  before 
a  Master  in  Chancery  Chambers,  but  may  adopt  any  other  method  that  in 
his  opinion  will  best  advance  the  ends  of  justice  (In  re  Taylor,  Turpin  v. 
Pain,  44  Ch.  D.  128  ;  59  L.  J.  Ch.  803).  A  judge  or  Master  may  at  any 
stage  of  the  proceedmgs  in  any  cause  or  matter  direct  any  necessary 
accounts  to  be  taken,  notwithstanding  that  there  may  be  some  further 
relief  sought  for,  or  some  special  issue  still  to  be  tried  (Ord.  XXXIII.,  r.  2). 
And  see  post,  pp.  47,  290,  292,  408. 

Specific  performance.]- Claims  for  the  specific  performance  of  a  contract 
for  the  sale  or  leasing  of  land  are  specially  assigned  to  the  Chancery  Division 
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aud  will  not  tliereforo  be  entertained  by  the  King's  Bench  Division.  But 
a  defendant  in  an  action  in  the  King's  Bench  Division  may  counterclaim 
for  specific  performance  of  such  a  contract.  Actions  for  the  specific  per- 
formance of  contracts  not  relating  to  land  can  be  brought  in  the  King's 
Benoh  Division,  though  they  are  usually  commenced  in  the  Chancery 
Division.  In  particular,  in  any  action  brought  in  the  King's  Bench 
Division  for  the  breach  of  a  contract  to  deliver  specific  or  ascertained  goods, 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  plaintiff,  by  its 
judgment  direct  that  the  contract  shall  be  performed  specifically,  without 
giving  the  defendant  the  option  of  retaining  the  goods  on  payment  of 
damages  (Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  52,  and  see 
post,  p.  220). 

Receiver.] — A  receiver  is  a  person  who  is  appointed  by  the  Court  to 
protect  and  preserve,  in  the  interests  of  both  parties,  property  which  is  the 
subject  matter  of  litigation,  till  the  case  is  decided.  It  is  his  duty  "  to 
collect  and  receive,  pending  the  proceedings,  the  rents,  issues  and  profits 
or  the  produce  of  personal  estate,  or  other  things  in  question  which  it  does 
not  seem  reasonable  to  the  Court  that  either  party  should  collect  or  receive  " 
(KeiT,  p.  3).  He  may  also  be  authorised  to  employ  the  money  in  his 
hands  in  executing  necessary  repairs  or  making  any  other  improvements 
which  the  conditions  of  the  property  urgently  requires.  He  is  an  officer 
of  the  Court,  not  the  agent  of  or  trustee  for  the  parties  {Boehm  v.  Goodcdl, 
[1911]  1  Ch.  155  ;  80  L.  J.  Ch.  86),  and  is  answerable  to  the  Court  for  mis- 
conduct or  neglect.  Any  interference  with  him  in  the  discharge  of  his 
duties  is  a  contempt  of  the  Court  which  appointed  him. 

A  plaintiff  is,  in  a  proper  case,  entitled  to  a  receiver,  even  though  he  has 
not  asked  for  one  on  his  writ  or  Statement  of  Claim  (cf.  Salt  v.  Cooper, 
16  Ch.  D.  544  ;  50  L.  J.  Ch.  529).  The  Court  has  jurisdiction  to  appoint 
ii  receiver  in  all  cases  in  which  it  appears  to  it  to  be  just  or  convenient  to 
make  such  an  order,  although  the  defendant  may  be  in  possession  of  the 
property  (Judicature  Act,  1873,  s.  25  (8) ;  Gwatkin  v.  Bird,  52  L.  J.  Q.  B. 
263 ;  Foxwell  v.  Van  Grutten,  [1897]  1  Ch.  64 ;  66  L.  J.  Ch.  53) ;  it  wUl  give 
the  receiver  possession  of  the  property  so  far  as  is  necessary  for  the  pre- 
servation of  the  plaintiff's  rights  (Charrington  <&  Co.  v.  Gamp,  [1902] 
1  Ch,  386  ;  71  L.  J.  Ch.  196).  (For  a  precedent  of  a  claim  for  a  receiver, 
see  post,  p.  184.) 

Special  Indorsements. 

A  plaintiff  can  only  indorse  a  Statement  of  Claim  on  his  writ  in  six  cases. 
In  the  words  of  Ord.  III.,  r.  6,  he  can  do  so  "  in  all  actions  where  he  seeks 
only  to  recover  a  debt  or  liquidated  demand  in  money  payable  by  the 
defendant,  with  or  without  interest,  arising — 

(A)  upon  a  contract,  express  or  implied  (as,  for  instance,  on  a  bill  of 
exchange,  promissory  note,  or  cheque,  or  other  simple  contract 
debt) ;  or 
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(B)  on  a  bond  or  contract  under  seal  for  payment  of  a  liquidated  amount 

of  money ;  or  •       ^     i 

(C)  on  a  statute  where  the  sum   sought  to  be  recovered  is  a  fixed  sum 

of  money  or  in  the  nature  of  a  debt  other  than  a  penalty  ;  or  _ 

(D)  on  a  guaranty,  whether  under  seal  or  not,  where  the  claim  against 

the  principal  is  in  respect  of  a  debt  or  liquidated  demand  only  ;  or 

(E)  on  a  trust ;  or  ,  .     . 

(F)  in  actions  for  the  recovery  of  land,  with  or  without  a  claim  for  rent 

or  mesne  profits,  by  a  landlord  against  a  tenant  whose  term  has 
expired  or  has  been  duly  determined  by  notice  to  quit,  or  has  become 
liable  to  forfeiture  for  non-payment  of  rent,  or  against  persons 
claiming  under  such  tenant." 
The  words  "  debt  or  liquidated  demand  "  in  the  above  rule  are  not 
restricted  to  cases  in  which  a  fixed  amount  was  expressly  agreed  to  by  the 
parties  when  they  entered  into  the  contract ;  they  include  cases  in  which 
the  plaintifE  is  entitled  to  be  paid  according  to  prices  current  in  the  trade 
or  to  the  scale  of  charges  recognised  in  his  profession  {Lagos  v.  Grunwddt, 
[1910]  1  K.  B.  41,  48  ;  79  L.  J.  K.  B.  85).      Thus  a  solicitor's  bill  of  costs 
is  within  the  rule,  although  it  is  subject  to  taxation  (Smith  v.  Edwardes, 
22  Q.  B.  D.  10  ;  58  L.  J.  Q.  B.  227  ;  Lwrdey  v.  Brooks,  41  Ch.  D.  323  ;  58 
L.  J.  Ch.  494).    Where  a  debt  is  payable  by  instalments,  each  instalment 
as  it  becomes  due  is  a  "  liquidated  demand  in  money  "  (Worhman,  Clark 
&  Co.  V.  Lloyd  Brazilefio,  [1908]  1  K.  B.  968  ;  77  L.  J.  K.  B.  953).  Again, 
interest  can  be  claimed  in  a  special  indorsement,  if  it  was  a  term  of  the 
contract,  express  or  implied,  that  interest  at  a  given  rate  per  cent,  should 
be  payable,  or  if  the  action  was  brought  on  a  common  money  bond  or  on 
a  negotiable  instrument  within  the  Bills  of  Exchange  Act,  1882.    But 
where  interest  is  claimed  as  damages  under  the  Statute  3   &  4  WUl.  lY., 
c.  42,  ss.  28  and  29,  the  claim  cannot  be  specially  indorsed  on  the  writ,  as 
the  jury  only  award  such  damages  "  if  they  shall  thmk  fit."    Whenever 
the  amount  which  the  plaintifi  may  recover  depends  upon  all  the  circum- 
stances of  the  case  and  on  the  conduct  of  the  parties,  so  that  it  can  only 
be  fixed  by  a  judge  or  a  jury,  the  damages  are  unliquidated  and  the  case 
is  not  within  the  rule.     To  this  there  is  one  exception.    Mesne  profits  are 
unliquidated  ;  but,  as  they  are  expressly  mentioned  in  Clause  F,  they  can 
be  claimed  in  a  special  indorsement  in  an  action  for  the  recovery  of  land. 
The  special  indorsement  on  a  writ  may  be  in  the  following  form  {g) : — 

Statement  of  Claim. 

The  plaintiff's  claim  is  for  £347  lis.  6d.,  balance  of  an  account  for  services 
rendered  and  work  done  by  the  plaintifE  as  advertising  agent  and  contractor  for 
advertisements,  in  printing,  posting  and  advertising  for  the  defendant,  and  also 

((/)  Other  precedents  wUl  be  found  in  R.S.C.,  1883,  App.  0.,  Sect.  IV.,  and  under 
the  appropriate  headings  in  the  following  chapter.  For  precedents  of  indorse- 
ments under  Clause  P.,  see  post,  Chap.  XI. 
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for  moneys  paid  by  the  plaintiff  for  the  defendant  at  his  request,  of  whicli  full 
particulars  exceeding  three  folios   are  delivered  herewith  [or  were  delivered  to 

the  defendant  on ,  19 — ]. 

John  Dob. 

It  will  be  observed  that  tbe  special  indorsement  is  beaded  witb  the  words, 
"  Statement  of  Claim,"  and  is  signed  by  tbe  counsel  or  solicitor,  who  drafted 
it,  or  by  tbe  plaintifi  himself  if  be  appears  in  person.  It  is,  in  fact,  a 
Statement  of  Claim  {Anlahy  v.  Praetorius,  20  Q.  B.  D.  764,  770;  57 
L.  J.  Q.  B.  287),  and  must,  therefore,  state  all  material  facts  necessary  to 
constitute  a  complete  cause  of  action  (FruJiauf  v.  Grosvenor  &  Co.,  61 
L.  J.  Q.  B.  717  ;  67  L.  T.  350 ;  Cassidy  &  Go.  v.  M'Aloon,  32  L.  E.  Ir. 
368).  Tbey  must  be  stated  concisely,  but  witb  sufficient  particularity  to 
enable  tbe  defendant  to  know  what  is  tbe  exact  claim  made  against  bim  ; 
be  must  be  placed  in  a  position  to  decide  bow  far  to  admit  or  resist  the 
demand  (Bickers  v.  Speight,  22  Q.  B.  D.  7  ;  58  L.  J.  Q.  B.  42). 

A  special  indorsement  may  give  credit  for  any  payment  on  account  or 
for  an  admitted  set-ofi  (see  App.  C,  Sect.  IV.,  Nos.  1  and  8).  A  liquidated 
demand  against  a  married  woman  may  be  specially  indorsed,  whether  tbe 
debt  was  contracted  before  or  after  ber  marriage  {Scott  v.  Morley,  20 
Q.  B.  D.  120 ;  57  L.  J.  Q.B.  43 ;  Axford  v.  Rdd,  22  Q.  B.  D.  548 ;  58 
L.  J.  Q.  B.  230).  A  claim  for  principal  and  interest  due  on  a  mortgage 
may  be  specially  indorsed,  and  tbe  fact  that  tbe  mortgagee  has  appointed 
a  receiver  does  not  in  itself  render  the  procedure  under  Ord.  XIV.  in- 
appbcable,  but  where  there  are  accounts  to  be  inquired  into  or  taken,  an 
application  under  that  Order  will,  in  general,  be  unsuccessful  {Lynde  v. 
Waithman,  [1895]  2  Q.  B.  180 ;  64  L.  J.  Q.  B.  762).  A  foreign  or  colonial 
judgment,  which  in  tbe  Courts  of  tbe  country  pronouncing  it  is  treated  as 
conclusively  establishing  tbe  existence  of  a  debt  so  as  to  make  it  res  judicata 
between  tbe  parties,  may  be  tbe  subject  of  a  special  indorsement  [Grant  v. 
Boston,  13  Q.  B.  D.  302 ;  53  L.  J.  Q.  B.  68 ;  Nouvion  v.  Freeman,  15 
App.  Cas.  1). 

A  plaintiff  is  not  bound  to  specially  indorse  his  writ,  but  he  will,  as  a 
rule,  be  wise  to  do  so  when  he  can  for  tbe  following  reasons  : — 

(1)  If  the  defendant  does  not  appear  to  tbe  writ,  tbe  plaintifE  can  at  once 
file  an  affidavit  that  tbe  writ  was  properly  served,  and  then,  without  any 
leave,  sign  final  judgment  for  tbe  full  amount  claimed,  together  witb  interest 
at  tbe  rate  specifi^ed,  or,  if  no  rate  be  specified,  at  five  per  cent,  per  annum 
to  tbe  date  of  judgment,  and  costs  (Ord.  XIII.,  r.  3) ;  or,  if  tbe  claim  be  for 
recovery  of  land  under  Clause  F,  judgment  for  possession  (r.  8). 

(2)  If  the  defendant  does  appear  to  the  writ,  tbe  plaintiS  can  take  out  a 
simimons  under  Ord.  XIV.,  and  if  tbe  defendant  fails  to  show  on  affidavit 
that  be  has  any  defence,  the  Master  will  give  tbe  plaintiff  leave  to  sign 
final  judgment  for  tbe  amount  claimed  witb  interest,  if  any,  and  costs ; 
if  the  defendant  shows  only  a  very  weak  or  shadowy  defence,  tbe  Master 
may  order  him  to  pay  a  sum  of  money  into  Court  within  so  many  days, 
otherwise  judgment  to  be  signed  against  him  for  that  sum.    And  even  if 
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the  Master  gives  the  defendant  unconditional  leave  to  defend,  it  may  still 
be  a  benefit  to  the  plaintifi  that  the  defendant  has  been  compelled  to  state 
his  defence  on  aftdavit.  Similarly,  if  the  claim  be  for  the  recovery  of 
land  under  Clause  T,  the  Master  may  give  the  plaintifi  leave  to  sign  judgment 
for  possession  with  or  without  rent  or  mesne  profits.  An  application  under 
Ord.  XIV.  may  be  made  even  after  delivery  of  a  Defence,  but  where  the 
application  has  been  thus  delayed  it  lies  upon  the  plaintifi  to  justify  the 
delay  (McLardy  v.  Slateum,  24  Q.  B.  D.  504  ;  59  L.  J.  Q.  B.  154,  affirmed 
by  the  Court  of  Appeal  on  January  13th,  1913,  in  an  unreported  case, 
Raymond  v.  Manders). 

(3)  By  specially  indorsing  his  writ,  the  plaintifi  delivers  a  pleading 
without  the  necessity  of  obtaining  leave  from  a  Master.  "  No  further 
Statement  of  Claim  shall  be  delivered  (h),  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  Statement  of  Claim  "  (Ord.  XX.,  r.  1(a)).  More- 
over a  specially  indorsed  writ  can  be  served,  and  the  Statement  of  Claim 
indorsed  upon  it  can  therefore  be  delivered,  during  the  Long  Vacation 
{Murray  v.  Stephenson,  19  Q.  B.  D.  60  ;  56  L.  J.  Q.  B.  647). 

(4)  The  plaintifi  need  not  take  out  any  summons  at  all,  either  under 
Ord.  XIV.  or  Ord.  XXX.  If  the  defendant  is  not  served  with  a  summons 
of  either  kind,  he  must  plead  to  the  special  indorsement  within  ten  days 
from  the  time  limited  for  his  appearance,  or  the  plaintifi  will  be  entitled 
to  sign  judgment  in  default  of  Defence. 

(h)  Except  by  way  of  amendment  under  Ord.  XXVIII.,  r.  2. 
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CHAPTER  IV. 

STATEMENTS  OF  CLAIM  IN  ACTIONS  OF  CONTRACT. 

N.B. — The  precedents  inarJced  loUh  an  asterisk  are  intended  to  he  specicdhj 
endorsed  upon  the  writ. 

Account,  (a) 
Claim  hy  an  Agent  for  an  Account. 

1 .  The  plaintifE  is  a  commission  agent.    The  defendant  is  a  wine  merchant 
carrying  on  business  at  — — . 

2.  On  the  —  day  of it  was  verbally  agreed  between  the  plaintifE 

and  the  defendant  that  if  the  plaintifE  introduced  to  the  defendant  any 
customers  who  gave  orders  to  the  defendant  for  any  wine,  the  defendant 

(rt)  An  action  of  accouut  lay  at  common  law  against  a  bailiff  or  receiver,  or 
against  a  merchant  at  the  suit  of  a  merchant,  for  not  rendering  a  reasonable 
account  of  profits.  Under  the  statute  4  &  5  Anne,  c.  3  (c.  16,  Ruff.),  s.  27,  it  may 
also  be  brought  by  one  joint-tenant  or  tenant  in  common,  whether  of  land  or 
goods,  against  the  other,  as  baUiff,  "  for  receiving  more  than  comes  to  his  just 
share  or  proportion  "  (see  Henderson  v.  Eason,  17  Q.  B.  701  ;  Jacobs  v.  Seward, 
L.  R.  5  H.  L.  464,  475  ;  41  L.  J.  C.  P.  221).  And  now,  smce  the  Judicature  Act[ 
the  action  of  account  may  be  brought,  in  a  great  variety  of  cases,  in  all  Divisions  of 
the  High  Court.  Thus,  if  a  rent  collector,  a  commercial  traveller,  or  any  other 
agent  or  trustee,  has  received  money  on  behalf  of  the  plauitiff,  he  is  an  "  accounting 
party,"  that  is,  he  is  bound  within  a  reasonable  time  after  demand  to  render  a 
detailed  account  of  all  moneys  received  by  him  in  that  capacity,  showing  how  much 
he  has  paid  over  to  the  plaintiff  and  how  much  he  still  has  in  hand  (Kemp  v. 
Goldberg,  36  Ch.  D.  605  ;  Can  v.  Anderson,  18  Times  L.  R.  206,  C.  A.).  It  is  of 
great  importance  to  the  plaintifE  to  have  such  an  account ;  for  he  does  not  know 
how  much  money  the  defendant  has  in  fact  received  on  his  behalf  and  therefore 
he  does  not  know  the  precise  sum  he  should  claim.  In  such  a  case  he  would 
indorse  his  writ  with  a  claim  to  have  an  account  taken  under  Ord.  HI.,  r.  8,  and 
then  he  need  not  give  any  particulars  of  the  sums  which  he  alleges  the  defendant 
has  received  to  his  use  [Blachie  v.  Osmasion,  28  C.  D.  at  p.  123  ;  54  L.  J.  Ch.  473). 
A  plamtiff  may  m  a  proper  case  claim  both  an  account  and  for  money  had  and 
received  and  then,  if  he  states  facts  which  are  sufSoient  p}'imd  facie  to  induce  the 
Court  to  order  an  account,  no  order  will  be  made  for  particulars  of  the  moneys  had 
and  received  ;  such  particulars  will  form  part  of  the  future  account  (Awgustinus  v. 
Nerinrlcx,  16  Ch.  D.  13, 17).    As  to  the  takmg  of  the  account,  see  Ord.  XV.  ;  Ord. 
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would  pay  the  plaintifi  a  commission  of  5  per  cent,  on  the  net  amount  of  all 
such  sales. 

3.  The  plaintifi  introduced  to  the  defendant  several  customers  who  gave 
the  defendant  orders  for  wine,  but  the  plaintifi  is  not  aware  of  the  net 
amount  of  the  orders  so  received. 

Pa/rticulars. 
The  names  and  addresses  of  the  customers  are  as  follows  : — [State  them.] 

4.  The  defendant  has  not  paid  to  the  plaintiff  any  money  as  commission 
or  rendered  him  any  account  of  the  orders  received  by  him  from  customers 
introduced  to  him  by  the  plaintiff,  although  the  plaintiff  has  frequently 
requested  him  so  to  do. 

The  plaintifi  claims  : — 
(1)  That  an  account  be  taken  of  the  orders  obtained  by  the  defendant 
from  customers  introduced  by  the  plaintiff,  and  of  the  amount 
of  commission  due  to  the  plaintiff  in  respect  thereof. 

XXXIII.,  rr.  2 — 9  ;    and  Rochefoucauld  v.  Boustead,  [1897]  1  Ch.   196 ;    66 
L.  J.  Ch.  74. 

Actions  for  "  the  taking  of  partnership  or  other  accounts  "  are,  by  s.  34  of  the 
Judicature  Act,  1873,  assigned  to  the  Chancery  Division  of  the  High  Court  of 
Justice,    Therefore,  where  the  taking  of  an  account,  especially  if  it  be  of  a  com- 
plicated character,  is  a  principal  part  of  the  relief  sought,  the  action  should,  as  a 
rule,  be  brought  in  that  Division  ;   and  if  an  action  for  such  account  is  brought 
in  the  King's  Bench  Division,  it  may  be  transferred  to  the  Chancery  Division 
under  Ord.  XLIX.  {Leslie  v.  Clifford,  50  L.  T.  591).     The  King's  Bench  Division 
has  power,however,  to  order  an  account  to  be  taken  (ss.  16,  24,36;  Ord.  XV.  r.  1  • 
Charles  v.  Shepherd,  [1892]  2  Q.  B.  622),  and  may  properly  exercise  this  power 
where  the  account  is  one  of  a  simple  character  ( York  v.  Stowers,  W.  N.  1883,  p.  174). 
A  claim  for  an  account  must  always  state  facts  showing  that  the  plaintiff  is 
entitled  to  the  account  which  he  claims.     In  the  first  place  it  must  show  in  outhne 
the  terms  on  which  one  party  was  employed  by  the  other  or  any  other  facts  which 
make  it  clear  that  the  defendant  is  an  accounting  party.      Next  the  claim  must 
show  that  the  defendant  has  failed  m  his  duty  m  that  he  has  not  rendered  proper 
accounts.     It  is  usual  also  to  allege  that  the  plamtifE  has  been  left  m  ignorance  as 
to  the  exact  amount  due  to  him  and  as  to  the  facts  from  which  such  amount 
could  be  ascertained,  and  therefore  cannot  sue  for  a  sum  certain.     It  sometimes 
happens  that  a  plamtifi  is  unable  to  give  figures  and  details  as  to  certain  items 
of  his  claim,  though  he  can  of  others  ;  m  such  a  case  it  wiU  be  advisable  for  him 
to  add  to  his  claim  for  debt  or  damages  on  the  latter  items  a  claim  to  have  accounts 
taken,  as  for  example  where  a  commercial  traveller  seeks  to  be  paid  commission 
on  orders  of  the  details  of  which  he  is  ignorant,  as  weU  as  commission  on  those  of 
which  he  knows,  and  can  give,  the  details. 

For  a  form  of  declaration  by  one  tenant  in  common  of  goods  agamst  another  for 
not  rendering  a  reasonable  account  of  the  proceeds  of  the  sale  thereof,  see  Baxter  v. 
Honer,  5  Bing.  N.  C.  288.  As  to  claims  for  an  account  in  actions  for  inf rmgement 
of  patents,  or  of  trade  marks,  see  "  Patents,"  post,  p.  389  ;  "  Trade  Marks,"  post, 
p.  418.  ' 
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(2)  Payment  of  the  amount  found  due  to  tlic  plaintifi  on  the  taking 
of  such  account. 

Claim  hy  an  Employer  for  an  Account. 

1.  By  a  contract  in  writing  dated  the ,  19 — ■,  the  defendant 

agreed  with  the  plaintifE  that  he  would  act  as  agent  for  the  plaintiff  in 
the  sale  of  his  drapery  goods,  on  commission,  and  would  on  request  render 
to  the  plaintiff  a  true  and  full  accoimt  of  all  sales  so  effected,  and  would 
pay  over  to  the  plaintiff  all  moneys  received  by  him  for  such  goods. 

2.  The  defendant  has  as  such  agent  effected  sales  of  the  plaintiff's  said 
goods  for  the  plaintiff  (though  to  what  extent  the  plaintiff  is  unable  to 
state),  but  the  defendant  has  not,  though  requested  by  the  plaintiff  so  to 
do,  rendered  full  or  true  [or,  any]  accounts  to  the  plaintiff  of  such  sales, 
or  paid  over  to  the  plaintiff  all  [or,  any]  moneys  received  by  him  for  such 

goods.    The  said  request  was  made  verbally  on  the ,  19 —  [or 

as  the  case  tnay  be]. 

3.  The  plaintiff  has  in  consequence  been  unable  to  discover  the  names 
and  addresses  of  the  purchasers  of  the  said  goods  or  to  collect  the  monies 
due  to  him  from  them. 

The  plaintiff  claims  : — 

(1.)  To  have  a  full  and  true  account  of  such  sales. 

(2.)  Payment  of  the  moneys  received  and  interest  thereon. 

(3.)  Damages. 

Account  Stated. 

*Glaim  on  an  Account  Stated  (6). 

The  plaintiff's  claim  is  for  £ ,  being  the  amount  [or  balance]  found 

to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated  between 

(6)  An  account  stated  is  an  admission  of  a  sum  of  money  being  due  from  the 
defendant  to  the  plaintiff.  It  affords  a  distinct  cause  of  action,  and  should  be  so 
claimed. 

By  Ord.  XX.,  r.  8,  "  In  every  case  in  which  the  cause  of  action  is  a  stated  or 
settled  account,  the  same  shall  be  alleged  with  particulars,  but  in  every  case  in 
which  a  statement  of  account  is  relied  on  by  way  of  evidence  or  admission  of  any 
other  cause  of  action  which  is  pleaded,  the  same  shall  not  be  alleged  in  the 
pleadings." 

Where  there  has  been  no  express  agreement  as  to  the  amount  due,  but  the 
statement  of  account  relied  on  is  to  be  impUed  from  letters,  conversations  or 
circumstances,  the  correct  mode  of  pleading  is  to  allege  the  stating  of  the  account 
as  a  fact,  and  to  give  details  indicating  how  the  implication  arises,  and  to  refer 
to  such  letters,  conversations  or  circumstances,  with  dates,  so  as  to  inform  the 
opposite  party  of  the  precise  case  he  has  to  meet.  (See  Ord.  XIX.,  rr.  24  and  6  ; 
Bickers  v.  Speight,  22  Q.  B.  D.  7  ;  58  L.  J.  Q.  B.  42.) 

An  account  stated  may  be  made  either  orally  or  in  writing ;   when  it  is  in 
writing,  the  fact  should  be  stated.     The  sum  due  under  the  account  must  be 

B.L.  4 
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them  verbally  on  the ,  19—  [or  in  writing  and  contained  in  a 

letter  from  the  defendant  to  the  plaintifi  dated  the ,  19—,  or  m 

payable  at  the  date  of  the  writ ;  but  it  is  not  necessary  to  state  this  expressly  in 
the  claim,  since  the  law  impHes  that  it  is  payable  from  its  being  found  due  on  an 
account  stated  {Fagg  v.  Nudd,  3  E.  &  B.  650). 

An  account  stated  does  not  of  itself  extinguish  or  supersede  or  alter  the  previous 
debts  respecting  which  it  was  stated  (Fidgett  v.  Penny,  1  C.  M.  &  R.  108  ;  Smith  v. 
Page,  15  M.  &  W.  683  ;  Perry  v.  AUwood,  6  E.  &  B.  691  ;  25  L.  J.  Q.  B.  408). 
Hence,  claims  for  the  origmal  debts  in  respect  of  which  the  accounts  were  stated 
may  be  joined  in  the  same  action  with  a  claim  on  the  account  stated  ;  if  so,  they 
usually  precede  the  latter  claim.  Where  the  acknowledgment  or  admission 
apphes  only  to  part  of  a  larger  debt  claimed,  it  may  be  a  good  statement  of 
account  as  to  such  part.  But  an  account  stated  respecting  debts  on  both 
sides  may  by  agreement  between  the  parties  efEect  an  extinction  of  the  cross 
demands,  and  so  operate  as  payment  pro  tanto.  And  where  upon  an  account 
containing  cross  demands  a  balance  is  struck  and  agreed  upon,  the  discharge  of 
the  other  items  is  a  sufficient  consideration  to  support  the  debt  for  the  balance, 
though  the  account  may  have  contained  claims  for  which  an  action  would  not  he 
[Laycoch  v.  Pickles,  4  B.  &  S.  497  ;  33  L.  J.  Q.  B.  43). 

A  biU  of  exchange  or  promissory  note  [Wheatley  v.  Williams,  1  M.  &  W.  533), 
if  properly  stamped  is  evidence  of  an  account  stated  between  immediate  parties 
to  the  instrument,  but  not  between  remote  parties  {Burmester  v.  Hogarth,  11 
M.  &  W.  97).  An  I  0  U  is  evidence  of  an  account  stated  with  the  person  to  whom 
it  is  addressed  [Buck  v.  Hurst,  L.  R.  1  C.  P.  297) ;  if  it  bears  no  address,  then  with 
the  holder,  in  the  absence  of  evidence  to  the  contrary  {Curtis  v.  Richards,  1  M.  &  G. 
46 ;  Fesenmayer  v.  Adcoch,  16  M.  &  W.  449).  An  account  stated  respecting  a 
debt  which  has  not  accrued  within  six  years  of  action  brought  must  be  in  writing, 
as  it  is  an  acknowledgment  within  the  meaning  of  9  Geo.  4,  c,  14,  s.  1 ;  but  upon  an 
account  stated  respecting  items  on  both  sides  and  admitting  a  balance,  it  is  no 
objection  to  the  recovery  of  the  balance  that  some  of  the  earUer  items  were  barred 
by  a  Statute  of  Limitations  (Ashby  v.  James,  11  M.  &  W.  642). 

The  aclmowledgment  must  be  made  before  action  (Spencer  v.  Parry,  3  A.  &  B. 
331,  332) ;  and  it  must  show  either  expressly  or  by  sufhcient  reference  that  an 
ascertained  sum  is  due  (Lane  v.  Hill,  18  Q.  B.  252).  The  acknowledgment  must 
be  made  either  to  the  plaintifi  himself  or  to  his  agent,  and  is  not  sufficient  if  made 
to  a  stranger  (Breckon  v.  Smith,  1  A.  &  E.  488  ;  Tucker  v.  Barrow,  7  B.  &  C.  623), 
and  it  must  be  made  by  the  defendant  or  by  his  agent.  An  arbitrator  is  not  an 
agent,  and  a  claim  on  an  account  stated  will  not  be  supported  by  his  award  (Bates 
V.  Townley,  2  Ex.  152). 

An  acknowledgment  of  a  debt  payable  at  a  future  time  is  evidence  of  an  account 
stated,  upon  which  the  right  of  action  does  not  commence  until  the  time  of  payment 
has  arrived,  as  a  promissory  note  payable  at  some  period  after  date  ( Wheatley  v. 
Williams,  1  M.  &  W.  533  ;  Fryer  v.  Eoe,  12  C.  B.  437) ;  or  a  note  given  to  secure  a 
debt  by  mstalments  (Irving  v.  Veitch,  3  M.  &  W.  90).  As  to  an  acknowledgment 
of  a  debt  payable  upon  a  contmgency,  see  Baker  v.  Heard,  5  Ex.  959. 

Prom  an  acknowledgment  under  seal,  a  covenant  to  pay  is  frequently  to  be 
imphed,  and  in  such  case  the  action  is  not  upon  accounts  stated,  but  upon  the 
covenant  thus  implied  (Middleditch  v.  Ellis,  2  Ex.  623 ;  Isaacson,  v.  Harwood, 
L.  R.  3  Ch.  225  ;  37  L.  J,  Ch.  209  ;  and  see  "  Money  Lent,"  post,  p.  197). 
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a  document  {or  account)  signed  by  the  defendant  and  dated  the  

,  19-]. 

Particulars  : — 
19 — ,   May — .    Amount  due  as  aforesaid £ 


Administeatoks.    See  "  Executors,"  post,  p.  130. 


Agent  (c). 
Claim  hy  an  Agent  for  Remuneration,  for  Work  done,  &c.  (c). 

The  plaintiff's  claim  is  for  money  payable  for  work  done  by  the  plaintifi 
for  the  defendant  at  his  request  as  agent  for  the  defendant  under  an 

agreement  in  writing  dated  the ,  19 —  \pr,  under  a  contract 

contained  in  letters  dated,  &c.,  or  under  an  agreement  made  verbally  on 

the ,  19 — ,]  whereby  the  defendant  agreed  to  pay  to  the  plaintifi 

a  commission  of  £ per  cent,  on  all  orders  introduced  by  the  plaintifi 

to  the  defendant. 

[If  there  is  also  a  claim  for  money  -paid  on  the  principal's  account,  add, 
and  for  money  paid  by  the  plaintifi  for  the  defendant  at  his  request.] 

Particulars  : — 

[See  also  Precedent,  ante,  p.  47. J 


By  an  Agent  against  a  Principal  for  Moneys  properly  paid  by  him  under 

the  Employment  (d). 

1.  The  plaintiff  carries  on  an  agency  at for  the  purchase  of  theatre 

and  other  tickets. 

(c)  An  agent  signing  a  contract  in  his  own  name  is  personally  liable  upon  the 
contract,  unless  it  appears  clearly  upon  the  face  of  the  contract  that  he  signs  as 
the  mere  agent  of  some  other  person,  and  that  the  signature  was  not  intended  to 
bind  him  personally  (Higgins  v.  Senior,  8  M.  &  W.  834,  845  ;  11  L.  J.  Ex.  109  ; 
Deslandes  v.  Gregory,  2  E.  &  E.  602 ;  29  L.  J.  Q.  B.  93  ;  Hoiugh  v,  Manzanos, 
4  Ex.  D.  104,  106 ;  48  L.  J.  Ex.  398 ;  Hutcheson  v.  Eaton,  13  Q.  B.  D.  861). 
Where  a  broker  on  the  face  of  the  contract  makes  it  plain  that  he  acts  on  behalf 
or  on  account  of  a  principal  only,  he  is  not,  in  absence  of  any  usage  of  the  particular 
trade  or  market,  personally  liable  upon  the  contract  {Oadd  v.  Houghton,  1  Ex.  D, 
357  ;  46  L.  J.  Ex.  71 ;  Southwell  v.  Bowditch,  1  C.  P,  D.  374 ;  45  L.  J.  C.  P.  630). 
See  "  Broker,"  post,  pp.  103,  245. 

{d)  Where  the  relationship  is  that  of  principal  and  agent,  as  distmguished  from 
that  of  master  and  servant,  it  is  primA  facie  in  the  power  of  the  principal  to  revoke 
the  authority  of  his  agent  at  will  without  giving  him  any  prior  notice  ;  but  this 
rule  is  subject  to  exceptions  arising  from  the  particular  circumstances,  or  from 
the  custom  regulating  the  particular  case,  or  from  express  agreement  (Motion  v. 
Michaud,  8  Times  L.  R.  253,  447  ;  Joynson  v.  Hunt,  21  Times  L.  R.  692).  Thus 
where  a  brandy  merchant  agreed  with  a  wme  merchant  that  the  latter  should  sell 
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2.  On  November  2ncl,  1914,  the  defendant  instructed  the  plaintiff  to 
obtain  for  him  forty  reserved  seats  for  viewing  the  Lord  Mayor's  Show. 

3.  The  plaintiff  accordingly  obtained  forty  reserved  seats  at  No. , 

Street,  on  the  route  of  the  Show  from  one  H.  B.    The  said  H.  B. 


would  only  reserve  the  said  seats  upon  the  payment  of  a  deposit  of  one 
guinea  for  each  seat.  The  plaintiff  was  therefore  compelled  to  pay  and 
paid  the  said  H.  B.  the  sum  of  forty  guineas  on  the  defendant's  behalf. 
4.  By  letter  dated  November  7th,  1914,  the  defendant  cancelled  his 
said  order  for  forty  reserved  seats.  The  plaintifi  so  informed  the  said 
H.  B.,  who,  however,  refused  to  repay  the  said  sum  of  forty  guineas.  Tlie 
defendant,  by  letter  dated  November  20th,  1914,  refused  to  pay  to  the 
plaintifi  the  said  sum  of  forty  guineas,  which  the  plaintiff  claims  as  money 
paid  by  him  to  the  use  of  the  defendant. 


*By  a  House  Agent  for  Commission  (e). 

1.  The  plaintiff  is  a  house  agent,  carrying  on  business  at . 

2.  On  June  18th,  1913,  the  defendant  verbally  instructed  the  plaintiff 


brandies  for  him  on  commission,  no  time  being  fixed  for  the  duration  of  the  agency, 
it  was  held  that  the  latter  could  maintain  no  action  for  the  cancellation  of  the 
agency  without  previous  notice  {Motion  v.  Michaud,  swpra).  So  a  contract  with 
an  estate  agent  or  house  agent  is,  by  the  custom  of  the  trade,  m  general  revocable 
at  the  wiU  oE  the  principal  at  any  time  before  the  agent  has  actually  procured  a 
person  ready  to  take  or  purchase  on  the  terms  arranged  {Prickett  v.  Badger, 
1  C.  B.  N.  S.  296  ;  26  L.  J.  C.  P.  33).  Where  the  authority  is  one  securing  some 
benefit  to  the  agent,  and  that  authority  has  been  conferred  upon  liim  by  an 
agreement  entered  into  on  a  suificient  consideration  it  is  in  general  irrevocable 
[CarmidhaePs  Case,  [1896]  2  Oh.  643,  648  :  65  L.  J.  Ch.  902).  Sec  "  Indemnity," 
post,  p.  153,  and  "  Master  and  Servant."  post,  p.  193. 

(e)  House  agents,  estate  agents,  and  the  like,  have  in  general  no  right  to  any 
remuneration,  unless  they  succeed  in  obtaining  a  tenant  or  purchaser,  as  Ihe  case 
may  be,  on  the  appointed  terms,  for  the  property  which  they  are  employed  to  let 
or  sell  {Prickett  v.  Badger,  1  C.  B.  N.  S.  296  ;  26  L.  J.  C.  P.  33  ;  Green  v.  Mules, 
30  L.  J.  C.  P.  343  ;  Wilkinson  v.  Alston,  48  L.  J.  Q.  B.  733).  If  the  relation  of 
buyer  and  seller,  or  landlord  and  tenant,  as  the  case  may  be,  is  actually  brought 
about  by  the  mstrumentality  of  the  agent,  he  is,  in  general,  entitled  to  his 
commission  {per  Erie,  C.J.,  Green  v.  Bartleit,  14  C.  B.  N.  S.  681,  685;  32  L.  J.  C. 
P.  262 ;  see  also  Mansell  v.  Clements,  L.  R.  9  C.  P.  139).  In  the  absence  of 
contract  or  custom  to  the  contrary,  the  commission  is  not  payable  until  the 
agent  has  completely  performed  his  task ;  but  if  the  contract  is  not  fulfilled  because 
of  some  default  of  the  prmcipal  in  spite  of  the  agent  havmg  done  all  on  his 
part  to  be  done,  commission  is  nevertheless  payable  {Fisher  v.  Drewitt,  48  1.  J. 
Ex.  32  ;  39  L.  T.  253  ;  Green  v.  Lucas,  33  L.  T.  584).  Where  the  principal  by 
wrongful  conduct  prevents  the  agent  from  procuring  the  requked  purchaser  or 
tenant,  the  agent  may  sue  the  prmcipal  and  recover  compensation  for  the 
labour  or  expense  actually  bestowed  or  incurred  by  him  m  endeavouring  to 
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to  sell  for  him  his  house,  No.  15, Square,  W.,  and  agreed  to  pay  to  the 

plaiatifi  commission  of  5  per  cent,  on  the  price  realised. 

3.  On  September  30th,  1913,  the  plaintiff  sold  the  said  house  to  one 
E.  F.  for  the  sum  of  £2300,  and  claims  as  his  commission  on  the  said 
price  the  sum  of  £115. 


See  also  a  claim,  "  Worh,"  post,  p.  263. 


The  like,  by  a  Broker  for  Commission,    &c.,  on  the  Sale  or  Purchase  of 
Shares  ;  see  "  Broker,"  post,  p.  103,  and  "  Stock  Exchange,"  post,  p.  244. 


By  an  Agent  against  his  Employer  for  Breach  of  Agreement  to  accept  a 
Draft  for  the  Price  of  Goods  bought  und^r  the  Employment. 

1.  The  plaintiff  was  employed  by  the  defendant  verbally  on  the 


-,  19 —  [or  by  a  letter  dated  the ],  as  his  agent,  to  purchase  upon 


the  plaintiff's  own  credit  for  the  defendant  on  commission tons  of  - 

at  a  price  not  exceeding  £ per  ton,  and  to  ship  the  same  to ,  upon 

the  terms  (amongst  others)  that  the  defendant  would  upon  presentation 

accept  the  plaintiff's  draft  [at days],  for  the  price  of  the  said ,  and 

for  the  amount  of  the  commission. 

2.  The  plaintiff  accordingly  on  the ,  19 — ,  bought  upon  his 

own  credit  for  the  defendant tons  of within  the  said  limit,  viz. 

at  £ per  ton,  and  shipped  it  to ,  and  drew  upon  the  defendant  a 

draft  payable  as  above  mentioned  for  £ ,  the  amount  of  the  said  price 

thereof  and  of  the  said  commission,  and  the  draft  was  on  the , 

19 — ,  duly  presented  to  the  defendant  for  his  acceptance. 

3.  The  defendant  on  the ,  19 — ,  [verbally]  refused  to  accept, 

and  has  not  accepted,  the  said  draft. 

The  plaintiff  claims  : — 
£ ,  the  amount  of  the  said  draft  and  interest  thereon. 


Against  an  Agent  for  not  using  due  Care  and  Diligence  in  collecting  Moneys. 
1.  The  plaintiff  is  a  house  agent  and  rent  collector,  carrying  on  business 


at  ■ 


2.  On  the  12th  March,  1913,  the  plaintiff  retained  and  employed  the 
defendant  as  his  paid  agent,  to  applyfor  and  collect  the  rents  of  the  plaintiff's 
various  properties  from  the  tenants  and  duly  to  account  to  the  plamtiff 
therefor. 

3.  The  defendant  did  not  apply  for  or  collect  all,  and  he  has  not  accounted 

procure  a  purchaser  or  tenant  {Pn'clelt  v.  Badger,  supra ;  see  also  Inchhald  v. 
Wefilern  Neilgherry  Coffee  Co.,  17  C.  B.  N.  S.  733  ;  34  L.  J.  C.  P.  15).  See  a 
form  of  claim,  pout,  p.  262. 
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for  any,  of  the  said  rents  and  lias  generally  conducted  the  business  under- 
taken by  him  so  negligently  that  the  plaintiff  has  suffered  damage. 

Particulars : —  ^    x>  x 

5th  June,  1913.— The  defendant  neglected  to  call  on  A.  B.,  a  customer 

of  the  plaintiff,  and  ask  for  payment  of  £25  then  due  from  A.  B. 

to  the  plaintiff,  whereby  the  plaintiff  lost  payment  thereof. 
8th  August,   1913.— The    defendant    negligently  omitted  to  send    m 

accounts  to  G.  D.  and  E.  F.,  whereby  the  plaintiff  lost  the  sums  of 

£35  and  £40  due  from  them  respectively. 
The  plaintiff  claims  £100  damages. 

Against  an  Agent  employed  to  purcJiase  Goods,  for  disregarding 
his  Instructions  (/). 

1.  By  a  letter    dated    15th    July,    1913,    tlie  plaintiff   employed   the 

defendant  as  a  commission  agent,  to  purchase,  if  practicable,  at for 

the  plaintiff  200  quarters  of  wheat  of  best  quality,  at  a  price  not  exceeding 
£ per  quarter. 

2.  The  defendant,  although  he  could  by  reasonable  diligence  have  pur- 
chased for  the  plaintiff  at aforesaid  200  quarters  of  wheat  of   best 

quality  within  the  said  limit  of  price,  neglected  to  do  so.  He  purchased  for 
the  plaintiff  only  150  quarters  of  wheat,  and  the  wheat  so  purchased  by  him 
was  of  inferior  quality. 

Particulars  of  damage  : — ■ 
And  the  plaintiff  claims  £ 

*  Against  a  del  credere  Agent  on  Ms  Guarantee  of  the  Price  of  Goods  sold 

by  him  (g). 

1.  On  5th  April,  1913,  the  plaintiff  [verbally]  employed  the  defendant 
as  his  del  credere  agent  to  sell  on  commission  certain  goods  for  the  plaintifE 

(/)  An  action  will  not  He  against  an  agent  for  merely  omitting  to  perform  a 
commission,  unless  he  is  bound  by  some  contract  or  duty  to  perform  it ;  but  if  he 
undertakes  it,  although  gratuitously,  he  is  liable  to  an  action  for  misfeasance  in 
performing  it  [FAsce  v.  Galward,  5  T.  R.  143  ;  Darinall  v.  Hoicard,  4  B.  &  C.  345  ; 
WhUhead  v.  Greetham,  2  Bing.  464  ;  Balfe  v.  West,  13  C.  B.  466  ;  22  L.  J.  C.  P.  175  ; 
Hart  V.  Miles,  4  0.  B.  N.  S.  371  ;  27  L.  J.  C.  P.  218). 

(g)  A  del  credere  agent  guarantees  to  his  principal  that  the  persons  to  whom  he 
sells  will  perform  their  contracts,  thus  afiording  an  additional  security  to  the 
principal,  but  not  otherwise  affectmg  the  principal's  rights  or  duties  m  respect 
of  the  contract  of  sale  (Ex  p.  White,  L.  R.  6  Ch.  327,  403  ;  40  L.  J.  Q.  B.  73  ; 
Oatterall  v.  Hindle,  L.  R.  1  C.  P.  191  ;  31  L.  J.  C.  P.  161). 

The  agreement  of  a  del  credere  agent  is  in  its  immediate  object  a  guarantee  of  the 
agent's  own  conduct  and  skiU  in  effecting  sales  to  solvent  customers.  It  is  not  an 
agreement  to  answer  for  the  debt  of  another  within  the  4th  section  of  the  Statute 
of  Frauds,  and  need  not  be  in  writing  {Couturier  v.  Hasiie,  8  Ex.  40  ;  22  L.  J.  Ex. 
97 ;  Fleet  v.  Murlon,  L.  R.  7  Q.  B.  126,  132  ;  41  L.  J.  Q.  B.  49  ;  Svttm  v.  Grey, 
[1894]  1  Q.  B.  285 ;  63  L.  J.  Q.  B.  633). 
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upon  the  terms  tliat  lie  would  be  responsible  to  the  plaintiS  for  the  payment 
of  the  price  thereof. 

2.  The  defendant  received  and  sold  the  said  goods  to  one,  A.  B.,  but 
the  price  of  the  same,  though  due,  has  not  been  paid. 

3.  In  the  alternative  the  plaintiff  says  that  he  directed  the  defendant, 
and  the  defendant  agree'd,  to  sell  the  said  goods  for  cash  only  and  not  on 
credit.    Yet  the  defendant  sold  the  said  goods  to  the  said  A.  B.  on  credit. 

Particulars  of  the  said  goods  and  of  their  prices  :— 
And  the  plaintiff  claims  £ 


For  Breach  of  an  implied  Warranty  of  Auiliority  to  contract  loiih 
the  Plaintiff  {h). 

1.  On  6t]i  March,  1913,  the  defendant,  assuming  to  be  the  agent  of 
G.  H.,  induced  the  plaintifi  to  enter  into  a  contract  with  him  as  such  agent 

(7t)  This  action  is  brought  under  the  rule  laid  down  in  the  well-known  case  of 
Collenr.  WrigU  (7  E.  &  B.  301  ;  27  L.  J.  Q.  B.  215),  namely,  that  a  person  pro- 
fessing to  make  a  contract  as  agent  for  another,  impliedly,  if  not  expressly, 
warrants  or  promises  to  the  person  who  enters  into  such  contract  upon  the  faith 
of  such  profession  that  the  authority  which  he  professes  to  have  does  in  fact  exist. 
(See  also  Cherry  v.  The  Colonial  Bank  of  Australasia,  L.  R.  3  P.  0.  24,  31  ;  38 
L.  J.  P.  C.  49  ;  Firbank's  Executors  v.  Humphreys,  18  Q.  B.  D.  54  ;  56  L.  J.  Q.  B. 
57;  Oliver  v.  Bank  of  England,  [1902]  1  Ch.  610  ;  71  L.  J.  Ch.  318  ;  sub  nom. 
Starkey  v.  Bank  of  England,  [1903]  A.  C.  114  ;   72  L.  J.  Ch.  402.) 

In  an  action  against  an  agent  founded  on  this  rule,  the  Claim  must  show  that  the 
agent  had  not  in  fact  the  authority  which  by  his  conduct,  or  statements,  he  asserted 
he  had  {Oxenham  v.  Smythe,  6  H.  &  N.  690  ;  31  L.  J.  Ex.  1 10).  Great  care  must  be 
taken  in  stating  the  damage  which  the  plaintifi  has  sustained ;  there  are  many 
decisions  as  to  the  measure  of  damages  in  such  an  action.  See,  for  instance, 
Godwin  v.  Francis,  L.  R.  5  0.  P.  295  ;  39  L.  J.  C.  P.  121 ;  In  re  Nat.  Coffee  Palace 
Co.,  24  Ch.  D.  367  ;  53  L.  J.  Ch.  57  ;  Meek  v.  Wendt,  21  Q.  B.  D.  126  ;  59  L.  T. 
558;  afid.  W.  K  1889,  p.  14;  of.  Salvensen  Y.Rederi,  [1905]  A.  C.  302;  74  L.  J.  P.  C. 
96.  The  costs  of  an  unsuccessful  action  on  the  contract  agaiiist  the  alleged 
principal  may  in  some  cases  be  claimed  as  special  damage  {Pow  v.  Davis, 
E.  B.  &  E.  222 ;  30  L.  J.  Q.  B.  257 ;  and  Godwin  v.  Francis,  supra). 

It  is  permissible,  and  in  some  cases  advisable,  to  join  in  the  same  action  the 
agent  and  his  alleged  principal,  and  to  state  the  case  in  the  alternative,  claiming 
to  have  damages  against  the  agent,  if  he  had  not  the  authority  which  he  asserted 
he  had  and  to  have  damages  against  the  principal,  or,  in  proper  cases,  specific 
performance  of  the  contract,  if  the  agent  in  fact  had  the  authority  which  he 
asserted.  (See  ante,  p.  27  ;  and  for  instances,  see  Honduras  By.  Co.  v.  Tucker,  2 
Ex.  D.  301 ;  46  L.  J.  Ex.  391 ;  Massey  v.  Heynes,  21  Q.  B.  D.  330  ;  57  L.  J.  Q.  B. 
521 ;  Bennetts  v.  Mcllwrailh,  [1896]  2  Q.  B.  464;  65  L.  J.  Q.  B.  632.)  The 
plaintiff  must  fail  as  against  one  party,  but  in  a  proper  case  he  will  be  allowed  to 
recover  the  costs  which  he  must  pay  that  party  from  the  other,  against  whom  he 
succeeds.  (See  Compania  Sansinena  Co.,  v.  Houlder  Bros.,  [1910]  2  K.  B.  354 ; 
79  L.  J.  K.  B.  1094;  Besterman  v.  British  Motor  Cab  Co.,  [1914]  3  K.  B.  181  ; 
83L.  J.  K.  B.  1038.) 
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for  the  sale  by  the  plaintiff  to  the  said  G.  H.  of  two  ricks  of  hay  at  the  price 

of  £ ,  and  asserted  and  warranted  impliedly  \_or  as  the  case  may  he]  to 

the  plaintifi  that  he,  the  defendant,  was  authorised  by  G.  H.  to  make  the 
said  contract  for  him  as  his  agent. 

2.  The  plaintifE  upon  the  faith  of  such  assertion  and  warranty  entered 

into  the  said  contract  on  the ,  19 — ,  with  the  defendant  as  the 

agent  of  G.  H. 

3.  The  defendant  was  not  authorised  by  G.  H.  to  make  the  said  contract 

for  him  as  his  agent,  and  the  said  G.  H.,  on  the ,  19—,  verbally 

repudiated  the  said  contract  and  refused  to  be  bound  by  it,  and  the  plaintifE 
was  unable  to  enforce  the  said  contract  and  suffered  damage,  particulars 
whereof  are  as  follows  : — - 

Particulars  : — 

The  plaintiff  lost  the  value  of  the  said  contract,  £ ,  being  the  difference 

between  the  contract  and  market  prices  of  the  said  hay,  and  was  put  to 

an  expense  of  £ costs  of  an  unsuccessful  action  against  G.  H.  for  the 

purpose  of  enforcing  the  said  contract. 

The  plaintifi  claims  £ damages. 


Against  an  Agent  to  recover  the  Amount  of  a  Secret  Oommission  received 
hy  Mm  from  Persons  dealing  with  his  Employer  (^). 

1.  The  defendant  was  employed  by  the  plaintifi  as  his  agent,  verbally, 

on  the  ■ • ,  19 — ,  to  buy  iron  ore  for  him  [on  commission,  or,  for 

reward  in  that  behalf]. 

(t)  No  agent  is  permitted  to  make  any  profit  out  of  his  agency  beyond  his  proper 
remuneration  as  agent  without  the  knowledge  and  consent  of  his  principal.  All 
pecuniary  benefit  or  profit  which  an  agent  so  receives  he  receives  for  the  benefit 
of  his  principal,  and  he  can  be  compelled  to  account  to  his  principal  for  it,  and  that 
is  so  whether  it  is  received  by  the  agent  under  some  secret  bargain  for  it,  or  is 
in  the  shape  of  a  discount,  or  of  a  douceur  for  services  rendered  [Mayor  ofSalford  v. 
Lever,  25  Q.  B.  D.  363  ;  [1891]  1  Q.  B.  168  ;  60  L.  J.  Q.  B.  39  ;  Powell  v.  Jones, 
[1905]  1  K.  B.  11 ;  74  L.  J.  K.  B.  115). 

The  fact  that  the  agent  was  not  influenced  by  the  douceur,  or  profit,  so  wrongly 
obtained  in  the  course  of  liis  agency,  will  not  render  the  transaction  legitimate,  or 
entitle  the  agent  to  retain  such  douceur  or  profit  as  against  liis  principal  (De  Bussche 
v.  Alt,  8  Ch.  D.  286  ;  47  L.  J.  Ch.  381  ;  SMpwaij  v.  Broadwood,  [1899]  1  Q.  B.  369  ; 
68  L.  J.  Q.  B.  360). 

Any  surreptitious  dealing  between  one  principal  and  the  agent  of  the  other 
principal  is  a  fraud  on  the  latter  and  may  be  a  ground  for  rescinding  the  contract 
{The  Panama  Telegraph  Co.  v.  Indiarubher  Works  Co.,  L.  R.  10  Ch.  516  ;  45 
L.  J.  Ch.  125  ;  Mayor  ofSalford  v.  Lever,  sitpra).  An  agent  cannot  maintain  an 
action  to  recover  such  illegal  profit  or  commission  from  the  person  who  has 
promised  to  pay  it  to  him  ;  but  the  prmcipal  can  sue  that  person  to  recover  the 
amount  of  which  he  by  such  payment  has  been  defrauded  (Grant  v.  Gold  Explora- 
tion Syiidkate.  [1900J 1  Q.  B.  233  ;  69  L.  J..Q,.  B.  150  ;  Cohen  v.  Kvschke,  83  L.  T. 
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2.  The  defendant  as  sucli  agent  bought  for  the  plaintifi  tons  of 

iron  ore  from  Messrs.  A.,  B.   &  Co.,  on  the  — ,  19 — ,  at  £— —  per 

ton,  and  in  efiecting  such  purchase  secretly  and  corruptly  received  for 

himself  from  the  said  Messrs.  A.,  B.  &  Co.,  a  commission  of  £ [or  some 

other  commission,  the  amount  whereof  is  unknown  to  the  plaintiff],  which 
he  has  not  paid  over  to  the  plaintiff. 

The  plaintiff  claims  £ [or  an  account  of  such  commission  and  payment 

of  the  amount  thereof]. 


The  like,  against  a  Sub- Agent  claiming  a  Declaration  (k). 

1.  The  plaintiffs  are  shipowners  carrying  on  business  at  Cardiff. 

2.  On  15th  March,  1913,  the  plaintiffs  employed  Messrs.  A.  B.  &  Co. 
on  commission  to  procure  for  the  plaintifis  an  advance  of  capital.  Messrs. 
A.  B.  &  Co.,  with  the  assent  of  the  plaiutiffs,  employed  the  defendant  as 
sub-agent  on  the  terms  that  the  defendant  should  share  with  Messrs.  A.  B. 
&  Co.  the  commission  payable  by  the  plaintiffs. 

3.  Messrs.  A.  B.  &  Co.  and  the  defendant  introduced  to  the  plaintiffs 
the  Advance  Society  with  whom  the  plaintiffs  agreed  for  an  advance  of 
capital.  The  plaintiffs  paid  Messrs.  A.  B.  &  Co.  and  the  defendant 
commission  in  shares  as  agreed  between  them. 

102),  and  it  would  seem  to  have  been  held  that,  notwithstanding  such  recovery, 
he  may  also  recover  from  the  agent  the  amount  of  the  bribe  or  commission  paid 
to  such  agent  {Mayor  of  Salford  v.  Lever,  supra ;  and  see  Grant  v.  Oold  Sxploration 
Syndicate,  supra).  Where  a  person  employed  as  agent  to  sell  property  sold  the 
property  and  took  a  secret  commission  from  the  purchaser,  it  was  held  that  he 
was  not  only  liable  to  pay  over  such  commission  to  his  employer,  but  was  also 
disqualified  from  recovering  from  his  employer  the  commission  which  would  have 
been  payable  to  him  on  a  proper  sale  {Andrews  v.  Ramsay,  [1903]  2  K.  B.  635  ; 
72  L.  J.  K.  B.  865 ;  but  see  Hippisky  v.  Knee  Bros.,  [1905]  1  K.  B.  1  ;  74 
L.  J.  K.  B.  68  ;  and  Stiibbs  v.  Slater,  [1910]  1  Ch.  195,  varied  on  appeal,  ib.,  632  ; 
79  L.  J.  Ch.  420).  Where  the  trade  practice  is  for  the  agent  to  be  remunerated 
by  allowances  or  discounts  made  to  him  by  the  other  contracting  party,  and  that 
practice  is  known  to  and  acquiesced  in  by  the  principal,  there  is  nothing  illegal  in 
the  agent  accepting  such  allowances  or  discounts  {G.  W.  Inmrance  Co.  v.  Gunliffe, 
L.  R.  9  Ch.  526 ;  43  L.  J.  Ch.  741  ;  Baring  v.  Stanton,  3  Ch.  D.  502  ;  and  see 
Williamson  v.  Barhour,  9  Ch.  D.  529  ;  37  L.  T.  698). 

Where  a  specific  sum  is  claimed,  the  claim  may  be  simply  for  money  received  for 
the  use  of  the  plaintiff,  and  the  form  given  under  "  Money  Beceived,"  post,  p.  200, 
wiU  in  general  suffice,  unless  it  is  necessary  to  rely  on  fraud ;  and  where  this  is 
so,  it  should  distinctly  appear  on  the  face  of  the  pleadings.  (See  "  Fraud,"  post, 
p.  319.) 

Where  the  plaintiff  does  not  know  what  amount  to  claim  and  is  unable  to  sue 
for  a  specific  amount,  he  will  in  general  be  compelled  to  sue  for  an  account. 
(See  "  Account,"  ante,  p.  47.) 

{k)  See  also  Powell  dh  Thomas  v.  Evan  Jones  di  Co.,  [1905]  1  K.  B.  11 ;  74 
L.  J.  K.  B.  115. 
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4.  The  defendant  corruptly  received  from  the  Advance  Society  a  secret 
commission  of  £145  upon  this  transaction,  and  it  was  further  agreed  without 
the  knowledge  or  consent  of  the  plaintiSs  that  the  said  Society  should  pay 
to  the  defendant  by  way  of  further  commission  a  percentage  on  the  annual 
premiums  payable  upon  a  sinking  fund  policy  of  insurance  which  the  Society 
required  the  plaintiffs  to  take  out  as  security  for  the  said  advance. 
And  the  plaintiffs  claim — 
(i)  The  said  sum  of  £145. 

(ii)  A  declaration  that  the  plaintiffs  are  entitled  to  recover  from  the 
defendant  all  further  sums  which  the  defendant  may  receive 
by  way  of  commission  upon  this  transaction  for  the  Advance 
Society,  and  that  the  defendant  would  become  indebted  to  the 
plaintiffs  m  respect  of  each  such  sum  as  and  when  he  received  the 


Agistment  (I). 
*Claim  for  the  Agistment  of  Horses  and  Cattle. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiff  for  the  agistment,  feeding  and  taking  care  of  horses  and  cattle 

for  the  defendant  at  his  request,  which  was  made  verbally  on  the , 

19—. 

Particulars  : — 


*For  the  Keep  of  Horses. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiff  for  keeping,  feeding,  grooming,  training,  and  attending  to  horses 

for  the  defendant  at  his  request,  which  was  made  verbally,  on  the , 

19—. 

Particulars  : — 


"'For  the  Use  of  Pasture. 

1.  On  15tli  September,  1913,  the  plaiutiff  granted  the  defendant 
jiormission  to  use  certaiu  pasture  land  of  the  plaintiff  for  depasturing  cattle 

(I)  An  agister  is  one  with  whom  cattle  are  left  to  be  fed,  and  it  is  his  duty  to 
keep  and  take  care  of  them  and  feed  them,  and  permit  the  owner  to  retake  them, 
but  not  to  redeliver  them  to  hin^  (Broadwater  v.  Blot,  Holt,  N.  P.  C.  547  ;  Corhett 
V.  Packinglon,  6  B.  &  C.  268).  An  agistor  is  not  an  insurer  of  the  safety  of  the 
cattle  intrusted  to  him,  though  he  is  liable  if  they  are  injured  through  his 
negligence  or  want  of  care  {Smilh  v.  Cooh,  1  Q.  B.  D.  79,  81  ;  45  L.  J.  Q.  B.  122  ; 
IMestrap  v.  Gi'egory,  [1895]  1  Q.  B.  561  ;  04  L.  J.  Q.  B.  415) ;  he  has  not,  as  such, 
any  lien  on  the  cattle  for  his  charges.     (See  "  Lini,"  post,  p.  776.) 
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thereon,  and  tlie  defendant  agreed  to  pay  the  plaintifE  for  such  use  at  the 
rate  of  —  a  week  for  every  head  of  cattle  depastured  thereon. 

2.  The  defendant  placed  on  the  said  pasture  eighteen  head  of  cattle, 
which  stayed  there  for  twelve  weeks. 

And  the  plaintiff  claims  £ ,  being  the  amount  payable  by  the  defendant 

to  the  plaintifE  for  the  use  of  the  said  pasture. 

For  a  form  of  Claim  for  Negligence  in  carrying  out  a  Contract  for  Agistment, 
see  Turner  v.  Stallibrass,  [1898]  1  Q.  B.  56 ;   67  L.  J.  Q.  B.  52. 


Agreement  (m). 

Form  of  Claim  for  Damages  for  Breach  of  an  Agreement  not  under  Seal. 

1.  On  8th  September,  1913,  it  was  verbally  agreed  between  the 
plaintifE  and  the  defendant  that,  i£  the  plaintifi  would  allow  the  defendant 
to  use  a  certain  motor-car  belonging  to  the  plaintiff  for  one  week,  the 
defendant  would  return  the  same  to  the  plaintifi  at  the  end  of  the  week  in 
good  condition  and  repair  and  pay  him  thirty  pounds  for  the  use  thereof. 

2.  The  plaintifE  thereupon  allowed  the  defendant  to  take  possession  of 
the  said  car  and  to  remove  it  from  the  plaintifi's  yard. 

3.  The  defendant  has  not  paid  to  the  plaintiff  the  agreed  sum  of  thirty 
pounds  or  any  part  thereof.    The  defendant  did  not  return  the  said 

(m)  Where  the  action  is  brought  upon  an  agreement  not  under  seal,  the  State- 
ment of  Claim  should  show  whether  the  agreement  relied  on  is  in  writing  or  made 
by  word  of  mouth  or  implied.  In  all  cases  the  date,  the  parties,  and  the  general 
substance  and  effect  of  the  agreement  so  far  as  is  material  must  be  set  out  in  the 
Statement  of  Claim.  The  consideration  also  must  be  stated.  In  the  case  of  a 
written  agreement,  the  document  or  documents  containing  it  should  be  described 
sufficiently  to  identify  it  or  them.  (See  Twguand  v.  Fearon,  48  L.  J.  Q.  B.  703  ; 
40  L.  T.  543.)  In  the  case  of  an  impUed  agreement  the  facts  and  circumstances 
from  which  the  implication  arises  should  be  stated.  Where  the  agreement  is  to 
be  implied  from  a  series  of  letters,  or  conversations,  or  from  circumstances,  it  is 
sufficient  to  allege  the  agreement  as  a  fact,  and  to  refer  generally  to  the  letters, 
conversations,  or  circumstances,  without  setting  them  out  in  detail  (Ord.  XIX., 
r.  24).  Stipulations  are  not  to  be  implied  in  written  contracts,  unless  they  are 
actually  necessary  in  order  to  give  effect  to  the  express  contract  as  reasonably 
understood  (Aspdin  v.  Austin,  5  Q.  B.  671,  683  ;  and  see  Ogdens  v.  Nelson,  [1904] 
2  K.  B.  410 ;  73  L.  J.  K.  B.  865,  affirmed,  [1905]  A.  C.  109  ;  74  L.  J.  K.  B. 
433).  As  to  when  it  is  necessary  to  set  out  the  precise  words  of  the  agreement, 
see  ante,  p.  10. 

After  the  terms  of  the  agreement  have  been  clearly  stated,  the  plaintifE  must 
show  that  the  defendant  has  broken  his  agreement  and  in  what  particulars.  He 
need  not  expressly  aver  the  performance  of  any  condition  precedent  to  his  right 
to  bring  the  action,  as  that  is  imphed  in  his  favour  (Ord.  XIX.,  r.  14).  If  the 
plaintiff  has  sustained  any  special  damage,  this  must  be  expressly  claimed  with 
all  necessary  particulars. 
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motor-car  within  one  week.    He  did  not  return  it  until  the  end  of  a 
fortnight,  and  it  was  then  in  very  bad  condition  and  repair. 
Particulars  of  the  necessary  repairs : — 
And  the  plaintifi  claims — 

(i)  The  agreed  sum  of  thirty  pounds  for  the  first  week. 

(ii)  The  sum  of  thirty  pounds  for  the  second  week. 

(iii)  £57  10s.  8d.  for  the  cost  of  the  necessary  repairs  to  the  car. 


For  like  Forms,  see  R.  S.  C,  1883,  App.  C,  Sect.  V.,  Nos.  2,  3,  and  5, 
cited  "  Sale  of  Goods,"  post,  .p.  220  ;  "  Shipping,"  post,  pp.  235, 
238. 


Claim  for  Damages  for  Breach  of  an  Agreement  contained  in  Correspondence. 

1.  By  an  agreement  in  writing  contained  in  letters  passing  between  the 
plaintiff  and  the  defendant  m  the  months  of  June  and  July,  1913,  it  was 
agreed  between  them  that  [here  state  the  material  parts  of  the  agreement, 
either  verbatim  {n),  or  giving  the  substance  and  effect,  care  being  taken  to  show 
the  consideration  for  ike  defendant's  agreement]. 

Particulars  : — 

The  plaintifE  relies  upon  the  letters  written  by  himself  on  June  23rd  and 
26th  and  on  July  1st  and  4th,  and  on  the  letters  written  by  the 
defendant  on  June  24th  and  July  3rd  and  5th  as  constituting  the  agree- 
ment upon  which  this  action  is  brought. 

[Subsequent  paragraphs  should  state  the  breach  or  breaches  of  the  agree'inent 
and  the  special  damage  (if  any)  claimed,  giving  particulars  when  required.] 


Annuity  (o). 


ArrRENTICE. 

By  an  Apprentice  against  his  Master  for  neglcrlin/j  to  Teach  and  Provide 

for  him  {p). 

1.  By  an  indenture  dated  the ,  19 — ,  the  plaintifE  put  himself 

apprentice  to  the  defendant  to  learn  the  defendant's  trade  of  a ,  and 

(«,)  As  to  when  the  agreement  should  be  set  out  verbatim,  see  ante,,  p.  10. 

(o)  Sec  "  Bonds,"  post,  p.  101,  and  "  Annuity,"  post,  p.  499.  As  to  the  appor- 
tionment of  annuities,  see  "  The  Apportionment  Act,  1870,  cited  post,  p.  183,  and 
see  also  In  re  Hargreaves,  44  Ch.  D.  236  ;  59  L.  J.  Ch.  375. 

(p)  In  the  absence  ot  an  express  stipulation  in  the  indenture  of  apprenticeship, 
the  master  has  no  right  to  dismiss  the  apprentice,  even  for  disobedience  or  other 
misconduct,  unless  the  misconduct  was  such  as  to  render  it  impossible  for  the  master 
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to  serve  liim  as  au  apprentice  for  the  term  of  five  years  tlien  next  following, 
and  the  defendant  by  tlie  said  indenture  covenanted  witli  the  plaintiii  to 
take  and  receive  him  as  the  defendant's  apprentice  during  the  said  term, 
and  to  instruct  him  in  the  said  trade  by  the  best  means,  and  to  provide 
for  him  sufficient  food,  drink,  lodging  and  other  necessaries,  during  the 
said  term. 

2.  The  plaintiff  accordingly  on  the ,  19 — ,  entered  into  the 

service  of  the  defendant  as  such  apprentice,  but  the  defendant  did  not 
during  the  said  term  instruct  the  plaintiff  in  the  said  trade  and  did 
not  provide  sufficient  food,  drink,  lodging  and  other  necessaries,  for 
the  plaintiff. 

3.  By  reason  of  the  above-mentioned  breaches  of  covenant  [state  the 
special  damage,  if  any]. 


By  an  Afpreniice  against  her  Master  for  Unlawful  Dismissal. 

1.  By  an  indenture  of  apprenticeship  dated  the  1st  day  of  August, 
1911,  between  the  defendant  of  the  first  part,  J.  S.  of  the  second  part, 
and  the  plaintifi  of  the  third  part,  the  defendant  agreed  inter  alia  to 
accept  the  plaintifi  as  her  apprentice  for  five  years  from  the  said  date,  to  teach 
the  plaintifi  classical  dancing  and  to  pay  the  plaintifi  during  engagements 
10s.  a  week  during  the  second  year,  15s.  a  week  during  the  third  year, 
20s.  a  week  during  the  fourth  year,  and  25s.  a  week  during  the  fifth  year. 

2.  Under  the  said  indenture  the  plaintifi  became  apprentice  to  the 
defendant  on  the  1st  day  of  August,  1911,  and  continued  as  such  until 
the  9th  day  of  March,  1913,  when  in  breach  of  the  said  indenture  and 
without  just  cause  or  notice  the  defendant  dismissed  the  plaintifi  from 
her  service  and  wholly  refused  to  allow  her  to  serve  as  such  apprentice 
under  the  said  indenture. 

3.  By  reason  of  such  unlawful  dismissal  the  plaintifi  has  sufiered  damage. 
Particulars : — 


By  the  Master  against  the  Father  or  Guardian  {q), 

1.  By  a  covenant  contained  in  an  indenture  of  apprenticeship  dated 
the  ■ ,  19 — ,  the  defendant,  the  father  [or  the  guardian,  or  as 

to  retain  the  apprentice  iii  his  service  (Learoyd  v.  Brook,  [1891]  1  Q.  B.  431  ;  60 
L.  J.  Q.  B.  373 ;  post,  p.  499).  It  is  the  duty  of  the  master  to  teach  the  apprentice  to 
behave  better  in  future,  and  with  this  object  he  may  employ  reasonable  chastise- 
ment. There  is,  in  general,  an  impUed  stipulation  in  an  apprenticeship  deed  that  the 
master  shall  continue  during  the  term  to  carry  on  the  business  at  the  same  place 
or  part  of  the  country  in  which  it  is  being  carried  onat  the  date  of  the  deed  {Eaton 
V.  Western,  9  Q.  B.  D.  636  ;  53  L.  J.  Q.  B.  41,  where  see  also  as  to  the  effect  of 
changes  in  the  master's  firm,  and  in  the  mode  of  carrying  on  the  busiaess). 

(o)  If  the  covenant  in  the  indentures  of  apprenticeship  be  in  the  usual  form, 
the- father  or  other  surety  is  liable  for  the  performance  of   the  articles  by  the 
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the  case  may  be]  of  the  apprentice  A.  B.,  covenanted  with  the  plaintifi  that 

A.  B.  should  for  the  term  of years  faithfully  serve  the   plaintifi,  and 

should  obey  his  lawful  commands,  and  should  not  absent  himself  from  the 
plaintifi's  service  unlawfully. 

2.  A.  B.  did  not  during  the  said  term  faithfully  serve  the  plaintifi,  nor 
did  he  obey  his  lawful  commands,  and  he  absented  himself  from  the 
plaintifi's  service  unlawfully. 

Particulars  of  breaches  : — 


Arbitration  and  Awaed  (r). 

*■  Claim  for  the  Amount  of  an  Award  and  for  the  Costs  of  the  Reference. 

1.  By  a  submission  in  writing  dated  October  18th,  1912,  the  plaintifi 
and  defendant  referred  all  matters  in  dispute  between  them  in  relation 

apprentice.  But  no  action  will  Ke  against  an  infant  on  his  covenants  unless  it  is 
established  that  the  contract  made  by  the  deed  was  a  reasonable  one,  and  for  the 
infant's  benefit,  and  such  that  it  might  fairly  be  considered  a  "  necessary  "  for  an 
infant  in  his  position  (Be  Francesco  v.  Barnum,  45  Oh.  D.  430  ;  Green  v.  Thompson, 
[1899]  2  Q.  B.  1  ;  68  L.  J.  Q.  B.  719  ;  see  Roberts  v.  Gray,  [1913]  1  K.  B.  520  ; 
82  L.  J.  K.  B.  362). 

An  infant  apprentice  cannot,  during  infancy,  avoid  the  apprenticeship  on  the 
ground  of  his  infancy,  but  he  may,  unless  the  binding  is  under  a  custom  to  bmd 
for  a  longer  period  or  under  the  authority  of  a  statute,  avoid  it  upon  attaining  full 
age  {B.  V.  Hindrhigham,  6  T.  R.  557  ;  Oooper  v.  Simmons,  7  H.  &  N.  707  ;  31 
L.  J.  M.  C.  138).  Such  avoidance,  however,  does  not  discharge  the  father  or  other 
person  who  has  covenanted  for  him  {Ex  p.  Davis,  5  T.  R.  715  ;  Cuming  v.  Hill, 
3  B.  &  Aid.  59).  As  to  infant  apprentices,  see  further  "  Infancy,"  post,  p.  598  ; 
and  see  R.  v.  Lord,  12  Q.  B.  757  ;  17  L.  J.  M.  C.  181  ;  Meakin  v.  Morris,  12 
Q.  B.  D.  352  ;  53  L.  J.  M.  C.  72  ;  Corn  v.  Matthews,  [1893]  1  Q.  B.  310  ;  62 
L.  J.  M.  0.  61. 

Although  in  the  absence  of  some  provision  to  the  contrary,  the  death  of  either 
the  master  or  the  apprentice  puts  an  end  to  the  contract  {see  "  Apprentice,"  post, 
p.  500),  there  is  in  general  no  right  to  the  return  of  any  part  of  the  premium  upon 
the  death  of  the  master  (WUncup  v.  Hughes,  L.  R.  6  C.  P.  78  ;  40  L.  J.  C.  P.  104). 

()■)  The  Arbitration  Act,  1889  (52  &  53  Vict.  o.  49),  apphes  only  to  arbitrations 
where  the  submission  is  in  writing  {s.  27) ;  and  where  this  is  so,  the  award  "  may 
by  leave  of  the  Court  or  a  judge,  be  enforced  in  the  same  manner  as  a  judgment 
or  order  to  the  same  efiect  "  (s.  12).  But  an  action  is  still,  in  general,  necessary 
in  order  to  enforce  an  award  where  the  agreement  of  reference  was  by  word  of 
mouth  only,  or  was  a  mere  agreement  for  a  valuation  as  distmguished  from  a 
reference  of  disputes  to  arbitration  (In  re  Hammond,  62  L.  T.  808),  or  where  the 
leave  required  by  s.  12,  above  cited,  cannot  be  obtained,  or  where  the  award  does 
not  determine  the  Uability  of  the  parties  (In  re  Willesden  Local  Board,  [1896] 
2  Q.  B.  412,  417  ;  65  L.  J.  Q.  B.  567).  An  action  to  recover  damages  may  also  be 
brought  m  those  cases  where  by  the  terms  of  the  contract  the  price  or  damages 
have  to  be  ascertained  by  arbitration  as  a  condition  precedent  to  theii  recovery 
by  action,  and  the  party  liable  for  such  price  or  damages  fails  to  carry  out,  or 
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to  a  certain  contract  dated  February  12th,  1911,  to  tlie  arbitrament 
and  award  of  A.  B.,  Esq.,  Barrister-at-law,  and  it  was  further  agreed 
between  them  that  the  costs  of  the  said  reference  and  award  should  be  in 
the  discretion  of  the  said  A.  B. 

2.  The  said  A.  B.  entered  upon  the  said  arbitration,  heard  the  parties 
and  their  witnesses,  and  duly  made  and  published  his  award  in  writing 
dated  1st  March,  1913,  and  thereby  awarded  that  the  defendant  should 
pay  to  the  plaintifi  the  sum  of  £543  and  the  costs  (s)  of  the  reference  and 
award,  which  the  said  A.  B.  fixed  at  £89. 

3.  The  plaintiff  claims  the  said  sums  of  £543  and.  £89. 


For  Non-perf on  nance  of  an  Award  of  an  Arbitrator  directing  that  certain 
Acts  should  be  done  by  the  Defendant. 

1.  On  the ,  19—,  the  plaintifi  and  the  defendant  by  an  agree- 
ment in  writing  of  that  date  [or  as  the  case  may  be}  agreed  to  refer  all 
matters  then  in  difference  between  them  to  the  arbitration  of  E.  F.,  and 
to  abide  by  his  award  concerning  the  same,  and  to  perform  and  observe 
any  directions  which  might  be  thereby  given. 

repudiates,  his  agreement  to  have  such  price  or  damages  ascertained  by  arbitration 
[QoUstone  v.  Osborn,  2  C.  &  P.  551  ;  Scott  v.  Avery,  8  Ex.  487  ;  5  H.  L.  C.  811). 
(s)  Where  costs  are  awarded,  it  is  not  in  general  a  condition  precedent  to  an 
action  on  the  award  that  the  costs  should  have  been  taxed  {Houldsworth  v.  Wihmi, 
4  B.  &  S.  1  ;  32  L.  J.  Q.  B.  289  ;  Metropolitan  Dist.  By.  Co.  v.  Sharpe,  5  App.  Cas. 
425 ;  50  L.  J.  Q.  B.  14). 

In  awards  made  under  the  Arbitration  Act,  in  the  absence  of  provision  to  the 
contrary  in  the  subnussion,  the  costs,  including  the  arbitrator's  charges,  may  be 
fixed  and  settled  by  the  award  (s.  2),  and  where  this  is  done  there  is  no  right  to 
have  such  charges  taxed  {Inre  Prebble,  [1892]  2  Q.  B.  602),  and  it  would  seem  that 
the  remedy,  in  such  cases,  it  an  excessive  amount  is  awarded  for  the  charges  of  the 
arbitrator,  is  to  apply  to  set  the  award  aside  for  misconduct  (Z&. ;  and  Gilbert  v. 
Wright,  20  Times  L.  R.  164). 

But,  where  the  arbitrator's  charge  is  not  thus  fixed  and  settled  by  the  award, 
if  an  excessive  charge  is  paid  to  him  in  order  to  take  up  the  award,  the  party 
paying  it  may  recover  back  the  overcharge  in  an  action  {Barnes  v.  Braithwaite, 
2  H.  &  N.  569  ;  Be  Coombs,  4  Ex.  839, 841,  843  ;  Fernley  v.  Branson,  20  L.  J.  Q.  B. 
178,  and  see  Llandrindod  Water  Co.  v.  Hawhsley,  20  Times  L.  R.  241). 

All  arbitrators  are  not  paid  arbitrators.  Whether  the  arbitrator  is  entitled  to 
payment  for  his  services  depends  in  each  case  upon  the  express  or  impMed  terms 
of  the  employment  {Hoggins  v.  Gordon,  3  Q.  B.  466,  474). 

Where  a  person  has  been  invited  by  both  parties  to  act  as  paid  arbitrator,  he 
can,  if  he  so  act,  maintain  an  action  for  his  reasonable  charges  as  such  arbitrator, 
and  the  parties  are,  it  would  seem,  jointly  liable  to  him  for  such  charges,  however 
the  Uabihty  might  ultimately  be  adjusted  as  between  the  parties  themselves 
(Cramplon  v.  Bidley,  20  Q.  B.  D.  48 ;  57  L.  T.  809).  An  arbitrator  generally 
protects  himself  by  retaining  his  lien  upon  the  award  until  his  fees  are  paid. 
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2.  Tlic  said  E.  F.,  by  his  award  in  writing,  dated  tlic ,  W — , 

which  was  duly  made  and  published  in  pursuance  of  the  said  agreement  of 
reference,  directed  that  the  defendant  should,  &c.  [or,  should  not,  &c.,  as 
the  case  may  he,  staling  the  acts  which  the  defendant  was  directed  by  the  award 
to  do  or  to  abstain  from  doing]. 

3.  The  defendant  has  not,   &c.  [or,  has,   &c.,  as  the  case  may  he,  slating 
the  breaches  complained  of]. 

Particulars  : — [Here  give  the  particulars  of  the  breaches,  where  necessary, 
and  stale  any  special  damage  suffered  by  the  plaintiff.] 


For  a  nice  Form,  including  a  Claim  for  Costs  aivarded  by  the  Arbitrator, 
see  Melhado  v.  Watson,  2  C.  P.  D.  281. 


For  a  Form  of  a  Claim  on  an  Award  under  the  Lands  Clauses  Act,  see 
"  Company,"  post,  p.  120. 


Assignment  or  Debts  and  Choses  in  Action. 

*By  the  Assignee  of  a  Debt  (t). 

1.  On  the  15th  November,  1912,  the  sum  of  £112  18s.  was  due  and  owing 
from  the  defendant  to  one  William  Brown  for  the  price  of  goods  sold  and 
delivered  by  the  said  William  Brown  to  him. 

[Here  state  particulars  of  the  said  goods  with  dates  and  prices.] 

{i)  At  common  law  no  action  could  bo  brought  by  the  assignee  of  a  ohoao  in  action 
against  the  debtor  ;  in  equity  he  could  sue  if  he  made  the  assignor  a  party.  The 
right  of  an  assignee  to  sue  in  his  own  name  depends  upon  sub-s.  6  of  s.  25  of  the 
Judicature  Act,  1873,  which  runs  as  follows :  "  Any  absolute  assignment,  liy 
writuig  under  the  hand  of  the  assignor  (not  purporting  to  be  by  way  of  charge 
only),  of  any  debt  or  other  legal  chose  in  action,  of  which  express  notice  ui  writing 
shall  have  been  given  to  the  debtor,  trustee,  or  other  j)er»on  from  whom  the 
assignor  would  have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action 
shall  be,  and  be  deemed  to  have  been,  eflectual  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed)  to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  or  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same,  without  the  concurrence  of  the 
assignor."  If  the  assignment  relied  on  is  not  withm  this  section,  the  assignor 
must  still  be  made  a  party  to  the  action  ;  and  where  it  is  doubtful  whether  the 
assignment  is  within  the  section  or  not,  the  safer  course  is  to  join  both  assignor 
and  assignee  as  parties.  As  to  what  is  an  absolute  assignment  within  the  meaning 
of  this  section,  see  Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511  ;  53  L.  J.  Q.  B. 
280  ;  Comfort  v.  Bells,  [1891]  1  Q.  B.  737  ;  GO  L.  J.  Q.  B.  656  ;  Wieaener  v.  Rackow, 
76  L.  T.  448  ;   13  Times  L.  R.  358. 

It  must  be  an  unrestricted  transfer  of  the  whole  legal  interest  in  the  debt  or 
ehosein  action  or  of  some  clearly  defined  and  specific  part  of  it(  Jo/ica  v.  Humphreys, 
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2.  On  the  said  date  the  said  William  Brown  absolutely  assigned  to  the 
plaintiff  the  debt  due  to  him  from  the  defendant  by  an  assignment  in 
writing. 

3.  Notice  in  writing  of  the  said  assignment  was  given  by  the  plaintifi 
to  the  defendant  on  November  16th,  1912. 

And  the  plaintiff  claims  £112  18s. 


The  like,  where  the  Assignment,  was  of  a  Debt  due  and  of  other  Moneys  to 
become  due  under  an  Agreement. 

1.  By  a  contract  in  writing  dated , 19 — ,  it  was  agreed  between 

the  defendant  and  one  E.  F.  that  E.  F.  should  erect  for  the  defendant  the 
buildings  therein  mentioned  for  the  sum  of  £500,  to  be  paid  by  the  defendant 
to  E.  F.,  as  follows  : — £200  when  the  outer  walls  of  the  buildings  should 
be  erected ;  £150  when  they  should  be  roofed  in ;  and  £150  when  the 
buildings  shoidd  be  finally  completed. 

2.  The  said  sums  of  money  were  absolutely  assigned  to  the  plaintifi  by 

the  said  E.  F.  by  writing  under  his  hand,  dated  the ,  19 — , 

and  express  notice  in  writing  of  the  said  assignment  was  given  to  the 

defendant  on  the ,  19 — ,  by  letter  [or,  other  document]  dated 

that  day. 

3.  At  the  time  of  the  said  assignment  the  said  outer  walls  had  been 
erected,  and  the  sum  of  £200  was  due  from  the  defendant  to  the  said  E.  F. 
under  the  said  contract,  and  after  the  said  assignment  and  before  action, 
the  said  buildings  were  roofed  in  and  finally  completed,  and  the  said  two 
further  sums  of  £150  each  became  due  from  the  defendant  under  the 
said  contract. 

4.  The  defendant  has  not  paid  the  said  sums,  or  any  of  them. 

[1902]  I  K.  B.  10,  13  ;  71  L.  J.  K.  B.  23  ;  Torkington  v.  Magee,  [I902J  2  K.  B. 
434  ;  71  L.  J.  K.  B.  712) ;  but  the  fact  that  the  transfer  is  subject  to  redemption 
will  not  necessarily  prevent  it  from  being  an  absolute  assignment  within  the  section 
{Skipper  v.  HoUoway,  [1910]  2  K.  B.  630  ;  70  L.  J.  K.  B.  91 ;  Forster  v.  Baher, 
[1910]  2  K.  B.  636  ;   79  L.  J.  K.  B.  664). 

A  charge,  on  the  other  hand,  is  not  an  out-and-out  transfer  of  the  property  to 
the  assignee,  but  is  a  mere  appi'opriation  to  secure  a  payment  or  repayment  out 
of  a  particular  fund  {Burlinson  v.  HaU,  12  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  222  ; 
Durham  v.  BoberUon,  [1898]  1  Q.  B.  765  ;  67  L.  J.  Q.  B.  484 ;  Hughes  v.  Pump- 
House  Hold  Co.,  [1902]  2  K.  B.  190  ;  71  L.  J.  K.  B.  630). 

All  facts  necessary  to  bring  the  case  within  the  section  must  be  set  out  in  the 
Statement  of  Claim,  e.g'.,that  the  assignment  is  absolute  and  in  writing  and  that 
notice  of  the  assignment  was  given  in  writing  to  the  debtor  before  the  commence- 
ment of  the  action  (Seear  v.  Lawson,  16  Ch.  D.  121 ;  60  L.  J.  Oh.  139  ;  Bead  v. 
Broum,  22  Q.  B.  D.  128  ;  58  L.  J.  Q.  B.  120  ;  Bradley  v.  Chamberlyn,  [1893]  1  Q.  B. 
pp.  441,  442).  It  has  been  said  that  such  averments  may  be  omitted  in  a  special 
indorsement,  but  this  is  very  doubtful  (Satchwell  v.  Clarke,  66  L.  T.  641).  As  to 
what  ohoses  in  action  are  not  assignable,  see  post,  pp.  503,  504. 

B.L.  5 
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By  the  Assignee  of  the  Book  Debts  of  a  Bankrupt  on  an  Assignment  thereof 
muter  the  Bankruptcy  Act,  1883,  s.  56,  see  "  Bankruptcy,"  post,  p.  7b. 


By  the  Assignee  of  a  Debt  assigned  by  a  Liquidator  of  a  Company,  see 
"  Company,"  post,  p.  119. 


By  the  Assignee  of  a  Policy  of  Life  Insuramie,  wider  30  &  31  Vict.  c.  Ui, 
see  "  Insurance,"  post,  p.  16i. 


By  or  against  the  Indorsee  of  a  Bill  of  Lading,  where  the  Property  passed 
by  the  Indorsement,  see  "  Shipping,"  post,  pp.  233,  235. 


By  Shipotvners  against  the  Indorsee  of  a  Bill  of  Lading,  where  the  Property 
passed  by  the  Indorsement,  see  "  Shipping,"  post,  p.  235. 


Assurance.    See  "  Insurance,"  post,  p.  158. 


Attctioneee. 
*Claimfor  Remuneration  for  Work  done  as  an  Auctioneer  {u). 

The  plaintifi's  claim  is  for  money  payable  by  tlie  defendant  to  tlie 
plaintiS  for  work  done  and  journeys  made  by  the  plaintifE,  as  an  auctioneer 
and  appraiser,  for  the  defendant  at  his  request,  and  for  materials  provided 
by  the  plaintifi  in  and  about  the  said  work  for  the  defendant  at  his  request. 

Such  request  was  made  verbally  on  the ,   19 —  {or  as  the  case 

may  be\. 

Particulars  : — 


(u)  And  see  "  Work,"  -post,  p.  260. 

Auctioneers,  in  general,  contract  in  their  own  name  and,  in  that  case,  may 
sue  and  be  sued  personally,  whether  they  disclose  the  name  of  their  principal  or 
not  [FranUyn  v.  Lamond,  4  0.  B.  637 ;  Rainbow  v.  Hawkins,  [1904]  2  K.  B. 
322;  73  L.  J.  K.  B.  641.)  If  the  auctioneer  sues  the  purchaser  in  his,  the 
auctioneer's,  own  name  in  a  case  where  a  written  memorandum  is  required  to 
satisfy  the  Statute  of  Frauds,  it  is  not  sufficient  that  there  should  be  a  signature 
by  the  auctioneer  himself,  because  a  vendor  cannot  be  an  agent  for  the  pur- 
chaser within  that  Statute  [Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720 ;  40  L.  J.  Q.  B. 
312 ;  Fa/rebrother  v.  Simmons,  5  B.  &  Aid.  333).  But  his  clerk's  signature  of 
the  memorandum,  if  authorised  by  the  purchaser,  would  be  sufficient  (Bird  v. 
Bmlter,  4  B.  &  Ad.  443). 
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*By  an  Aaclivneer  against  the  Purchaser  for  the  price  of  Goods  sold  by 

Auction. 

The  plaintifi's  claim  is  for  money  payable  by  the  defendant  to  the  plaintiffi 

for  the  price  of  goods  sold  by  auction  on  the ,  19 — ,  by  the 

plaintifE  to  the  defendant. 

Particulars  : — [Here  state  particulars,  sJwwing  the  goods  sold,  and  the  prices 
thereof,  and  giving  credit  for  the  deposit,  if  any,  paid  hy  tlie  purchaser,  and 
showing  what  is  the  balance  due.] 


By  an  Auctioneer  against  the  Purchaser  of  Goods,  for  not  taking  them  away 
and  paying  for  them  in  accordance  with  the  Conditions  of  Sale  [x). 

1.  The  plaintifE  sold  by  auction  to  the  defendant  on  the 


19 — ,  certain  furniture,  at  the  price  of  £ ,  upon  the  terms  [contained  in 

the  printed  conditions  of  sale]  that  the  defendant  should  clear  away  the  said 

furniture  within days  from  the  said ,  and  before  clearing 

away  the  same  should  pay  the  said  price  thereof  to  the  plaintifi. 

Particulars  of  the  said  furniture  and  the  prices  at  which  the  defendant 
purchased  the  same  are  as  follows  : — 

2.  The  defendant  did  hot  clear  away  the  said  furniture  or  any  part 
thereof,  and  did  not  pay  to  the  plaintifi  the  said  price  or  any  part  thereof. 

The  plaintiff  claims  £ . 


By  a  Vendor  against  a  Purchaser  of  Land  sold  hy  Auction,  for  not  completing 
the  Purchase  ;    see  "  Sale  of  Land,"  post,  p.  224. 


AWAED. 

See  "  Arbitration,"  ante,  p.  62. 


(x)  The  conditions  of  sale  usually  specify  a  period  within  which  the  goods  sold 
must  be  removed  and  paid  for  by  the  purchaser.  For  a  breach  of  this  condition 
the  auctioneer  or  the  vendor  can  sue  the  purchaser.  But  in  the  absence  of  any 
clause  enabling  them  to  do  so,  neither  the  vendor  nor  the  auctioneer  has  any  right 
to  re-sell  the  goods,  which  remain  the  property  of  the  purchaser  {Oreen  v. 
Baverstoch,  14  C.  B.  N.  S.  204 ;  32  L.  J.  C.  P.  181 ;  Saint  v.  PiUey,  L.  R.  10  Ex. 
137 ;  Woolfe  v.  Home,  2  Q.  B.  D.  355 ;  46  L.  J.  Q.  B.  534).  If  goods  sold  are 
re-sold  where  there  is  no  condition  as  to  re-sale  on  default,  the  original  purchaser, 
although  in  default,  can  claim  the  profit  on  the  re-sale,  or,  if  there  is  no  profit, 
can  recover,  at  least,  nominal  damages  {Griffiths  v.  Perri/,  1  E.  &  E.  680  ;  28 
L.  J.  Q.  B.  204),  but  would  be  liable  to  be  met  by  a  counterclaim  for  his  breach 
of  contract. 
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Bailments  (y). 
'^Glaim  hy  a  Warehouseman  for  lieeping  and  taUng  Care  of  Goods. 

The  plaintifE's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiff  for  work  done  by  the  plaintiff  in  keeping  and  takmg  care  of  goods 
and  providing  warehouse-room  for  the  same  for  the  defendant  at  his  request. 

Such  request  was  made  verbally  on  the ,  19-  [or  contamed  in 

a  written  agreement  dated  the ,  19-  or  on  the  terms  contamed 

in  an  agreement  in  writing  dated  the ,  19    J- 

Particulars : —  „  , 

19-.  .  ^    '■     ^■ 

Jan.  1st       Warehousing  and  taking  care  of  household  furniture 

^o  at between  these  dates  at  [the  agreed  rate  of] 

July  31st.    £ per  month    . _ 


Amount  due 


*The  like  by  a  Wharfinger  for  Wharfage  and  Warehouse-room. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintifi  for  the  wharfage  and  warehouse-room  of  goods  landed,  stowed  and 
kept  by  the  plaintifi  in  and  upon  a  wharf,  warehouse  and  premises  of  the 

plaintifi  at ,  for  the  defendant  at  his  request,  made  verbally  on  the 

,  19 —  [or,  c6c.,  as  in  preceding  form]. 

Particulars  : — 

19 .  £    s.    d. 

jjme  — .      Wharfage  of bales  of  cotton  at AVharf  . . 

June  4th     Warehouse  rent  for  same  for weeks  at per 

to  week 

Dec.  9th.  

Amount  due      


Against  a  Picture  Dealer  for  not  taking  proper  Care  of  a  Picture  entrusted  to 
him  for  the  Purpose  of  being  cleaned. 

1.  The  defendant  is  a  picture  dealer  and  cleaner  carrying  on  business 
at . 

2.  On  5th  March,  1913,  the  plaintifi  delivered  to  the  defendant  a 
picture  in  order  that  it  might  be  taken  proper  care  of  by  the  defendant 
and   cleaned    and    restored    and   returned    in    a   proper    condition    to 

(y)  Bailment  is  a  delivery  of  goods  to  another  for  some  purpose  upon  a  contract, 
or  a  trust,  express  or  implied,  that  after  the  purpose  has  been  fulfilled  they  shall 
be  re-dehvered  to  the  bailor  or  otherwise  dealt  with  according  to  his  directions. 
For  Claims  in  tort,  see  "  Bailments,"  post,  p.  269. 
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the  plaintifi.  The  plaintifi  agreed  to  pay  the  defendant  a  reasonable 
remuneration  for  his  services. 

3.  The  defendant  did  not  take  proper  care  of  the  picture,  and  returned 
it  to  the  plaintiff  in  a  damaged  and  improper  condition. 

Particxdars : — 

The  contract  was  made  verbally  in  the  defendant's  shop  on  the  Ith 
March,  1913. 

The  damage  to  the  picture  consists  of  [state  details],  and  is  estimated 
at  £ . 


Against  a  Livery  Stable  Keeper  for  not  tahing  Oare  of  a  Horse. 
1.  The  defendant  is  a  livery  stable  keeper,  whose  stables  are  at 


2.  On  5th  March,  1913,  the  plaintiff  delivered  to  the  defendant  a 
horse  of  the  plaintiff  upon  the  terms  that  the  defendant  would  take  proper 

care  of  the  said  horse  in  a  separate  stall  in  his  stable  for  the  sum  of  £ 

per  week.    These  terms  were  agreed  to  verbally  on  the ,  19 — 

[or  are  contained  in  a  written  agreement  dated  the  ■ ,  19 — ]. 

3.  The  defendant  received  the  said  horse  for  the  purpose  and  on  the 
terms  aforesaid,  but  did  not  take  proper  care  of  the  said  horse  and  did  not 
keep  the  said  horse  in  a  separate  stall. 

4.  In  consequence  of  the  said  breach  of  contract  the  said  horse  was 
kicked  by  another  horse  in  the  said  stable  and  his  leg  was  broken  and  he 
became  and  is  of  no  use  to  the  plaintiff. 

Particulars  : — 

£    s.     d. 
Value  of  the  horse  when  delivered  to  the  defendant .... 
Present  value    

Loss £ 


Against  a  Railioay  Company  for  not  safely  keeping  Goods  left  in  the  Cloak 
Room  at  one  of  their  Stations  {«). 

1.  On  the ,  19 — ,  the  plaintiff,  who  was  a  passenger  on  the 

defendants'  railway  from to ,  left  his  portmanteau  in  charge  of 

(z)  The  liability  in  these  oases  is  that  of  bailees  for  reward,  who  are  bound  to 
restore  the  goods  deposited  when  properly  demanded  by  the  depositor,  unless 
prevented  by  some  cause  not  due  to  the  want  of  reasonable  oare  on  their  part 
(Harris  v.  G.  W.  By.  Co.,  1  Q.  B.  D.  515  ;  45  L.  J.  Q.  B.  729).  Conditions  con- 
tained in  or  indorsed  on  a  voucher  or  ticket  such  as  is  usually  given  to  the  depositor 
are  binding  upon  him  if  he  knows  of  them,  or  if  the  company  has  done  what  is 
reasonably  sufficient  to  give  him  notice  that  there  were  such  conditions  [Ih.  ; 
Parker  v.  S.  E.  By.  Co.,  2  C.  P.  D.  416  ;  46  L.  J.  C.  P.  768  ;   Wathins  v.  llymill. 
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the  defendants  at  the  cloak  room  provided  by  the  defendants  at  their 

station  at  for  the  convenience  and  accommodation  of  passengers 

travelling  on  their  line,  and  paid  the  defendants  the  usual  fee  charged  by 
them  at  the  said  cloak  room  for  the  purpose,  upon  the  [implied]  terms 
that  the  said  portmanteau  should  be  taken  care  of  by  the  defendants  and 
re-delivered  to  him  on  request. 

2.  The  defendants  did  not  take  care  of  the  said  portmanteau  and  did 
not  re-deliver  the  same  to  the  plaintifi  upon  his  requesting  them  verbally, 

on  the ,  19 — ,  to  do  so,  whereby  the  said  portmanteau  and  its 

contents  were  and  are  lost  and  the  plaintiff  has  been  put  to  great  incon- 
venience and  expense. 

Particulars  : — 


Bankers. 
*Claim  hy  Bankers  for  Money  due  to  them  from  a  Customer  (a). 

The  plaintiffs'  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiffs  for  money  lent  by  the  plaintifis  to  the  defendant,  and  for  money 
paid  by  the  plaintiffs  for  the  defendant  as  bankers  [and  agents]  for  the 
defendant  at  his  request,  and  for  interest  upon  money  due  from  the 
defendant  to  the  plaintiffs,  and  forborne  at  interest  by  the  plaintiffs  to 
the  defendant  at  his  request  [where  accounts  stated  between  the  parties  are 
relied  upon  as  a  substantive  ground  of  action,  add  and  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiffs  on  accounts  stated  between 
them  verbally  on  or  about  the ,  19 — ,  or  as  the  case  may  be]. 

Particulars : — 


Against  Bankers,  for  not  paying  a  Customer's  Cheque  (6). 

The  plaintiff,  who  kept  a  banking  account  with  the  defendants,  has 
suffered  damage  by  the  defendants'  breach  of  contract  in  not  paying  out  of 


10  Q.  B.  D.  178  ;  52  L.  J.  Q.  B.  121  ;  Ricliardson  v.  Rownlree,  [1894]  A.  0.  217  ; 
63  L.  J.  Q.  B.  283). 

A  restaurant  keeper  is  liable  for  the  loss  of  a  customer's  overcoat  taken  charge 
of  by  one  of  his  waiters  in  the  course  of  his  employment  and  negligently  kept 
{Ultzen  v.  Nicols,  [1894]  1  Q.  B.  92  ;  63  L.  J.  Q.  B.  289). 

(a)  The  relation  between  a  banker  and  his  customer  who  pays  money  into  the 
bank  is  the  ordinary  relation  of  debtor  and  creditor,  with  the  superadded  obhga- 
tion  to  honour  the  customer's  cheques  when  the  banker  has  sufficient  assets^of 
the  customer  available  for  that  purpose,  the  money  so  paid  mto  the  bank  being, 
in  fact,  money  lent  to  the  banker  on  the  terms  that  it  should  be  repaid  when 
called  for  by  cheque  {Foley  v.  Hill,  2  H.  L.  C.  28 ;  Gray  v.  Johnston,  L.  R.  3  H.  L.  1 ; 
Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511  ;  53  L.  J.  Q.  B.  280). 

(6)  A  l)anker  is  bound  to  honour  a  customer's  cheque  if  he  has  sufficient  assets 
i>f  the  customer  in  his  hands,  and  he  cannot  under  ordinary  circumstances  set  up 
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monej's  of  tlie  plaintifi  in  their  hands  applicable  to  that  purpose  a  cheque 
drawn  by  the  plaiatifE  on  the  defendants  and  duly  presented  for  payment 

a  jus  teriii  against  the  order  of  the  customer,  or  refuse  to  honour  his  cheque  on 
any  other  ground  than  some  sufficient  one  resulting  from  an  act  of  the  customer 
himself  {per  Lord  Westbury,  Oray  v.  Johnston,  L.  R.  3  H.  L.  at  p.  14 ;  but 
see  the  remarks  of  Lord  Cairns,  lb.,  11).  If,  however,  an  executor  or  trustee, 
who  is  indebted  to  a  banker,  applies  a  portion  of  the  trust  assets  in  the  banker's 
hands  to  the  payment  of  his  own  debt  to  the  banker,  the  banker  is  not  justified 
in  accepting  such  portion  if  he  is  cognizant  of  the  fact  that  the  assets  are  trust 
assets,  as  in  so  doing  he  would  be  participating  in  the  breach  of  trust  for  his  own 
personal  benefit  {per  Lord  Westbury,  Oray  v.  Johnston,  supra ;  see  also  Baihj  v. 
Finch,  L.  R.  7  Q.  B.  34  ;  41  L.  J.  Q.  B.  83  ;  Thomson  v.  Clydesdale  Bank,  [1893] 
A.  C.  282  ;  62  L.  J.  P.  C.  91 ;  Coleman  v.  Bucks  and  Oxon  Bank,  [1897]  2  Ch.  243. 
254 ;  66  L.  J.  Ch.  564).  A  banker  who  refuses  to  pay  a  customer's  cheque,  having 
assets  in  his  hands  applicable  to  that  purpose,  is  liable  to  pay  at  least  nominal 
damages  {Ma/rzetti  v.  Williams,  1  B.  &  Ad.  415) ;  and  substantial  damages  may 
be  recovered  against  him  without  proof  of  actual  loss  {Rolin  v.  Steward,  14  C.  B. 
595  ;  23  L.  J.  C.  P.  148  ;  Larios  v.  Bonany,  L.  R.  5  P.  C.  346,  357).  If  there  is 
a  mistake  in  an  entry  in  the  customer's  pass  book,  the  banker  is  entitled  to  have  it 
corrected ;  but  untU  the  correction  is  made,  the  customer,  if  acting  in  good  faith 
and  without  negligence,  is  entitled  to  act  as  if  the  entries  were  correct  and,  if  he 
suffers  damage  through  so  acting,  he  is  entitled  to  recover  the  damage  from  the 
bank  {Holland  v.  Manchester  and  Liverpool  District  Banking  Co.,  14  Com. 
Cas.  241). 

Where  the  usual  dealing  of  a  banker  was  to  credit  a  customer  in  his  books  against 
biUs,  &c.,  paid  in,  and  to  honour  the  cheques  of  the  customer  accordingly,  he  was 
held  liable  for  refusing  to  pay  a  cheque  without  having  given  notice  that  he  dis- 
continued such  dealing  {Gumming  v.  Shand,  5  H.  &  N.  95  ;  27  L.  J.  Ex.  129).  If 
a  customer  has  his  account  at  a  branch  bank,  the  bankers  are  only  bound  to  meet 
his  cheque  at  that  branch  (Woodland  v.  Fear,  7  E.  &  B.  519  ;  26  L.  J.  Q.  B.  202  ; 
Prince  v.  Oriental  Bank,  3  App.  Cas.  325  ;  47  L.  J.  P.  C.  42). 

A  cheque  does  not  operate  as  an  assignment,  or  as  a  vahd  donatio  mortis  causd, 
of  any  portion  of  the  balance  standing  to  the  credit  of  the  drawer  {In  re  Beaumont, 
[1902]  1  Ch.  889),  and  where  a  cheque  is  drawn  by  a  customer  of  a  bank  m 
favour  of  a  third  person,  the  payee  or  holder,  as  such,  has  no  right  of  action  against 
the  banker  in  respect  of  its  dishonour  {Hopkinson  v.  Forsler,  L.  R.  19  Eq,  74 ; 
Schroeder  v.  Central  Bank,  34  L.  T.  735).  A  banker,  who  has  paid  a  cheque  in 
ignorance  that  he  then  had  no  assets  of  the  customer,  cannot  recover  back  the 
amount  from  the  payee  {Cliambers  v.  Millar,  13  C.  B.  N.  S.  125  ;  32  L.  J.  C.  P.  30 ; 
PoUard  v.  Bank  of  England,  L.  R.  6  Q.  B.  623  ;  40  I.  J.  Q.  B.  233).  A  banker, 
who  has  paid  a  forged  or  fraudulently  altered  cheque,  cannot  (except  in  those  cases 
of  forged  indorsements  and  payments  of  crossed  cheques  in  which  special  pro- 
tection is  given  to  bankers  by  the  Bills  of  Exchange  Act,  1882)  charge  the  customer 
with  the  amount  {Hall  v.  Fuller,  5  B.  &  C.  750  ;  Bazendale  v.  Bennett,  3  Q.  B.  D. 
525, 533  ;  47  L.  J.  C.  P.  264),  unless  there  has  been  such  negligence  or  other  conduct 
on  the  part  of  the  customer  as  to  constitute  a  breach  of  duty  towards  his  banker 
and  to  disentitle  him  from  alleging  that  the  payment  was  unauthorised.  (See 
sections  60,  80  and  82  of  the  Bills  of  Exchange  Act,  1882  ;  Young  v.  Ctrote,  4  Bmg. 
253,  as  explained  in  Scholfield  v.  Earl  of  Londesborough,  [1896]  A.  C.  514  ;    65 
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at  the  defendants'  bank  on  the ,  19—  by  A.  B.,  a  person  entitled 

to  receive  the  amount  of  such  cheque. 

Particulars  : — 

The  cheque  was  dated  the ,  19—,  and  was  for  the  payment  of 

£ to  A.  B.  or  bearer. 

[Add  particulars  of  special  damage,  if  any.] 


Bankruptcy  (c). 

*By  a  Trustee  in  Bankruptcy  for  a  Debt  due  to  the  Bankrupt  before  the 

Bankruptcy. 

Between  [A.  B.]  the  Trustee  of  the  property  of 

C.  D.,  a  bankrapt   Plaintiff, 

and 
E.  F Defendant. 

Statement  of  Claim. 
The  plaintifi  is  trustee  of  the  property  of  0.  D.,  who  was  adjudicated  a 
bankrupt  on   July  9th,   1913,  and  as  such  claims  against  the  defendant 

L.  J.  Q.  B.  693,  and  see  Bank  of  England  v.  Vagliano,  [1891]  A.  C.  107 ;  60 
L.  J.  Q.  B.  145;  N.  dk  S.  Wales  Bank,  Ltd.  v.  Macbeth,  [1908]  A.  C.  137 ;  77 
L.  J.  K.  B.  464). 

A  "  customei  "  means  in  general  a  person  who  has  an  account  at  the  bank, 
or  who  habitually  employs  the  banker  to  present  and  collect  cheques  for  him 
{Lacave  &  Co.  v.  OrMit  Lyonnais,  [1897]  1  Q.  B.  148  ;  66  L.  J.  Q.  B.  226  ;  G. 
W.  By.  Co.  V.  L.  &  C.  Banking  Co.,  [1901]  A.  0.  414 ;  70  L.  J.  K.  B.  915).  A 
person  coming  on  an  isolated  occasion  to  get  a  cheque  cashed  is  not  a  customer 
{Mathews  v.  Brown,  62  L.  J.  Q.  B.  494). 

As  to  the  liabihty  of  bankers  for  loss  of  securities  deposited  with  them,  see 
"  Bailments,"  post,  p.  269  ;  and  Cuthbert  v.  Rdbarts,  [1909]  2  Ch.  226  ;  78  L.  J.  Oh. 
629. 

As  to  the  right  of  hen  of  bankers,  see  "  Lien,"  post,  p.  776. 

(c)  The  law  of  bankruptcy  is  regulated  by  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  as  amended  by  the  Bankruptcy  Acts,  1890  and  1913  (53  &  64  Vict.  c. 
71 ;  3  &  4  Geo.  V.  c.  34).  Matters  of  procedure  are  regulated  by  the  Bankruptcy 
Rules  issued  under  those  Acts. 

In  the  following  notes,  the  sections  referred  to  are  those  of  the  Bankruptcy  Act, 
1883,  except  where  some  other  Statute  is  expressly  mentioned. 

On  the  presentation  of  a  bankruptcy  petition,  either  by  a  creditor  or  by  the 
debtor  himself,  the  Court  may  make  a  receivmg  order  for  the  protection  of  the 
estate  (ss.  5—8).  Any  action  brought  agamst  the  bankrupt  may  be  stayed  on 
application  at  any  time  after  the  presentation  of  the  petition  (see  ss.  9  and  10  (2), 
post,  pp.  508, 609).  A  mere  receiving  order  does  not  divest  the  debtor  of  his  pro- 
perty, or  make  him  a  bankrupt,  or  enable  the  ofBoial  receiver  to  sue  for  a  debt  due 
to  the  debtor,  and  the  debtor  continues  until  he  is  adjudged  bankrupt  to  be  the 
proper  iicrson  to  bring  actions  to  recover  his  property,  though  the  official  receiver 
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the  sum  of  £78  5s.  2d.,  being  the  price  of  goods  sold  and  delivered  by  the 
said  C.  D.  before  his  bankruptcy  to  the  defendant. 

may  be  entitled  to  the  proceeds,  when  recovered  {Rhodes  v.  Dawson,  16  Q.  B.  D. 
548  ;  55  L.  J.  Q.  B.  134  ;  In  re  Berry,  [1896]  1  Ch.  939  ;  65  L.  J.  Ch.  245). 

Upon  an  adjudication  of  bankruptcy,  the  property  of  the  bankrupt,  with  the 
exceptions  mentioned  m  s.  44,  becomes  divisible  among  his  creditors,  and  until 
a  trustee  is  appointed  vests  in  the  official  receiver ;  as  soon  as  a  trustee  is  appointed, 
it  vests  in  him  without  any  conveyance,  assignment  or  transfer  (s.  54). 

The  title  of  the  trustee  relates  back  to  the  time  of  the  commencement  of  the 
bankruptcy ;  that  is,  as  a  rule,  to  the  time  of  the  completion  of  the  act  of  bank- 
ruptcy on  which  the  receiving  order  is  made,  or,  if  there  was  a  prior  act  of  bank- 
ruptcy, to  that  of  the  first  act  of  bankruptcy  within  three  months  next  before 
the  presentation  of  the  petition  (s.  43,  but  see  s.  20). 

The  general  rule  is  that  aU  property  or  rights  acquired  by  or  accruing  to  the 
bankrupt  pending  the  bankruptcy  vest  in  the  trustee  {In  re  Roberts,  [1900]  1  Q.  B. 
122  ;  69  L.  J.  Q.  B.  10  ;  Bailey  v.  Thurston,  [1903]  1  K.  B.  137  ;  72  L.  J.  K.  B.  36  ; 
In  re  Hancock,  [1904]  1  K.  B.  585  ;  73  L.  J.  K.  B.  245  ;  Shoolbred  v.  Roberts,  [1900] 
2  Q.  B.  497  ;  69  L.  J.  Q.  B.  800),  and  the  trustee  only,  and  not  the  bankrupt,  can 
sue  in  respect  of  them  {lb.).  To  this  rule  there  is  an  exception  in  the  case  of  so 
much,  but  so  much  only,  of  the  personal  earnings  of  the  bankrupt  as  is  necessary 
for  the  support  of  himself  and  his  wife  and  family  {In  re  Roberts,  supra).  This 
exception  is  confined  to  personal  earnings  strictly  so  called,  and  does  not  extend 
to  the  profits  of  a  trade  or  business  {Elliott  v.  Clayton,  16  Q.  B.  681  ;  20  L.  J.  Q.  B. 
217 ;  Emden  v.  CaHe,  17  Ch.  D.  768  ;  51  L.  J.  Ch.  41  ;  In  re  Rogers,  [1894]  1  Q.  B. 
425 ;  63  L.  J.  Q.  B.  178 ;  Shoolbred  v.  Roberts,  supra). 

Again,  the  bankrupt  may  recover  damages  for  breach  of  a  contract  for  his 
persona]  services,  provided  that  such  breach  was  committed  after  the  commence- 
ment of  the  bankruptcy  and  that  the  bankrupt  was  then  personally  ready  and 
willing  to  perform  his  part  of  the  contract  {Bailey  v.  Thurston,  supra). 

Rights  of  action  in  respect  of  a  wrong  or  injury  to  the  person,  feelings  or  reputa- 
tion of  a  bankrupt,  or  to  his  property  when  the  substantial  damage  is  the  personal 
wrong  or  annoyance  to  himself,  do  not  pass  to  the  trustee,  and  on  these  the 
bankrupt  can  himself  maintaiu  an  action  as  plaintiff  without  joining  the  trustee, 
whether  such  wrong  or  injury  was  committed  before  or  during  a  bankruptcy 
{Rose  V.  Bucleett,  [1901]  2  K.  B.  449  ;  70  L.  J.  K.  B.  736 ;  Beckham  v.  Drake,  2 
H.  L.  0.  579  ;  Ex  p.  Vine,  8  Ch.  D.  364  ;  47  L.  J.  Bank.  116  ;  Rogers  v.  Spence, 
12  CI.  &  F.  700 ;  Bailey  v.  Thurston,  supra).  Consequently,  in  respect  of  such 
causes  of  action,  the  bankrupt  alone  can  sue  or  can  continue  an  action  commenced 
before  bankruptcy.  But,  where  a  wrong  committed  before  the  order  of  discharge 
is  primarily  and  substantially  an  injury  to  the  property  of  the  bankrupt,  the  right 
of  action  for  such  injury  wiU,  in  general,  pass  to  the  trustee  (76. ;  Brewer  v.  Drew, 
11  M.  &  W.  625  ;  Hodgson  v.  Sidney,  L.  R.  1  Ex.  313).  A  breach  of  a  promise  to 
marry  is  considered  as  a  personal  injury  to  the  bankrupt  within  the  above  rule, 
and  a  right  of  action  in  respect  of  it  does  not,  in  general,  pass  to  the  trustee 
{Beckham  v.  Drake,  supra ;  Rogers  v.  Spence,  supra ;  see  Finlay  v.  Chirney, 
20  Q.  B.  D.  349  ;  57  L.  J.  Q.  B.  247).  A  breach  of  a  contract  to  cure  a  person  of  a 
disease  appears  to  stand  on  the  same  footing.     (See  lb.) 

A  trustee  in  bankruptcy  is  empowered  by  s.  57  (2)  with  the  permission  of  the 
committee  of  inspection  to  bring,  "  institute,  or  defend  any  action  or  other  legal 
proceeding  relating  to  the  property  of  the  bankrupt."   By  s.  83,  he  "  may  sue  and 
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Particulars  : — 

(See  the  forms  under  "  Money  Received,"  post,  p.  202  ;  "  Sale  of  Goods," 
post,  p.  216.)  

The  like,  for  Damages  for  Breach  of  a  Contract  made  with  the  Bankrupt 
before  his  Bankruptcy. 

[Heading  as  in  the  previous  Form.] 

1.  The  plaintiff  is  the  trustee  of  the  property  of  G.  D.,  who  was  adjudi- 
cated a  bankrupt  on  July  9th,  1913. 

2.  By  a  contract  made  by  letters  dated  July  21st,  and  August  3rd, 
1913,  passing  between  the  said  G.  D.,  before  he  became  [or,  was  adjudged] 
bankrupt,  and  the  defendant,  it  was  agreed  [Here  state  the  contract  and 
the  breach  and  the  damages  as  in  the  forms  given  under  the  different 
headings,  post,  e.g.,  "  Sale  of  Goods,"  post,  p.  216  et  seq.] 


*By  a  Trustee  in  Bankruptcy  for  a  Debt  which  accrued  due  to  him  as  such 
Trustee  after  the  Bankruptcy. 

[Heading  as  in  the  first  Form.] 

1.  The  plaintiff  is  the  trustee  of  the  property  of  G.  D.,  who  was  adjudi- 
cated a  bankrupt  on  9th  September,  1913.  The  plaintiff  as  such 
trustee  claims  £ — —  for  [here  state  the  cause  of  action  showing  that  it  accrued 
to  the  trustee,  as,  for  instance,  the  price  of  goods  sold  and  delivered  by  the 
plaintiff  as  such  trustee  to  the  defendant,  and  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff  as  such  trustee  as  aforesaid]. 

Particulars  : — 


'^By  a  Trustee  in  Bankruptcy  and  a  Solvent  Partner  of  the  Bankrupt  for  a 
Debt  due  to  the  Firm  (d). 

Between  A.  B.,  and  G.  D.,  the  Trustee  of  the 

property  of  G.  H.,  a  bankrupt Plaintiffs. 

and 
E.  F Defendant. 


be  sued  by  the  ofRcial  name  of  the  trustee  of  Ihe  property  of a  bankrupt," 

but  it  is  usual  to  prefix  liis  Christian  name  and  surname.  The  Statement 
of  Claim  in  an  action  by  the  trustee  on  a  cause  of  action  which  has  accrued 
to  him  in  right  of  the  bankrupt  should  show,  either  by  the  facts  and  dates 
mentioned  or  by  express  averment,  that  the  cause  of  action  arose  before  the  bank- 
ruptcy or  before  the  order  of  discharge,  as  the  case  may  be,  and  that  it  is  of  such  a 
nature  as  to  pass  to  the  trustee  as  part  of  the  property  of  the  bankrupt. 

By  Orel.  XVIII.,  r.  3,  "  claims  by  a  trustee  in  bankruptcy  as  such  shall  not,  unless 
by  leave  of  the  Court  or  a  judge,  be  joined  with  any  claim  by  him  in  any  other 
capacity."     (See  anie,  p.  25.) 

<d)  By  s.  113  it  is  provided  {inter  alia),  that  "  where  a  member  of  a  partnership 
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Statement  of  Claim. 

1.  The  plaintiff  €.  D.  is  the  trustee  of  the  property  of  G.  H.,  a  bankrupt, 
who  before  his  bankruptcy  carried  on  business  in  partnership  with  the 
plaintiff  A.  B.  under  the  firm  or  name  of  A.  B.  and  Go.  The  said  G.  H. 
was  adjudicated  a  bankrupt  on  July  9th,  1913. 

2.  The  plaintiff  A.  B.  and  the  plaintiff  C.  D.  as  such  trustee  as  aforesaid 

claim  the  sum  of  £ ,  which  is  payable  to  them  for  the  price  of  goods 

sold  and  delivered  to  the  defendant  by  the  plaintiff  A.  B.  and  the  said 
G.  H.  before  he  became  bankrupt. 

Particulars  : — 

(-See  "  Sale  o/'Goods,"  post,  p.  ^16.) 


^Bij  a  Trustee  wJio  has  been  substituted  as  plaintiff  in  an  action  brought 
by  a  person  who  has  become  bankrupt  since  the  lorit  loas  issued  (c). 

Between  A.  B Plaintiff. 

and 

C.B Defendant. 

(by  original  action) 
And  between  E.  F.,  the  trustee  of  the 

said  A.  B.,  a  banlcrupt Plaintiff, 

and 

CD -. Defendant. 

(by  order  dated  the ,  19 — ). 

Statement  of  Claim. 
1.  The  writ  of  summons  in  this  action  was  issued  by  the  above-named 
A.  B.  on  January   8th,   1913.    He  became  bankrupt  on  March  12th, 

is  adjudged  bankrupt,  the  Court  may  authorise  the  trustee  to  commence  and 
prosecute  any  action  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner  ; 
and  any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action  relates 
shall  be  void."  If  the  solvent  partner  consents  to  join  in  the  action,  it  is  of  course 
unnecessary  to  apply  to  the  Coiirt  under  this  section. 

By  s.  114,  "  Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract  jomtly 
with  any  person  or  persons,  such  person  or  persons  may  sue  or  be  sued  in  respect 
of  the  contract  without  the  joinder  of  the  bankrupt." 

As  to  actions  by  and  against  partners,  see  further,  "  Partners,"  post,  p.  209. 

(e)  In  the  case  of  a  sole  plaintiff  becoming  bankrupt  in  the  course  of  an  action 
which  is  of  such  a  nature  that  the  cause  of  action  is  by  the  bankruptcy  divested 
from  him  and  vested  in  the  trustee,  the  bankrupt  cannot  continue  the  action  on 
his  own  account ;  but  the  trustee  is  entitled,  if  he  thinks  fit,  to  continue  the  action 
(s.  57  (2)),  and  may  obtain  an  order,  under  Ord.  XVII.,  substituting  himself  for 
the  bankrupt  as  plaintifi.  An  election  by  the  trustee  not  to  continue  such  action 
does  not  preclude  him  from  commencing  a  fresh  action  for  the  same  cause  {Bennett 
v.  Oamgee,  2  Ex.  D.  11  ;  46  L.  J.  Ex.  204 ;  affirmed,  36  L.  T.  48  ;  Leake  on 
Contracts,  6th  ed.,  p.  43).     If  an  action  is  brought  by  an  undischarged  bankrupt 
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1913,  and  the  above-named  E.  F.  was  appointed  trustee  in  his  bankruptcy 
on  April  11th,  1913.     On  April  20th,  1913,  an  order  was  made  by  Master 

that  the  proceedings  in  this  action  should  be  continued  between  the 

above-named  E.  F.  and  the  said  C.  D. 

2.  The  plaintifi  E.  F.,  as  such  trustee,  claims  against  the  defendant  the 

sum  of  £ ,  which  is  payable  by  the  defendant  to  the  plaintifE  E.  F., 

as  such  trustee,  for  money  lent  by  the  said  A.  B.to  the  defendant  and  for 
interest  thereon  at  the  agreed  rate  of  4  per  cent,  per  annum. 

Particulars  :■ — • 


For  a  Precedent  of  a  Claim  by  a  Trustee  in  Bankruptcy  upon  a  Bill  of 
Exchange,  see  "  Bills  of  Eocchange,"  post,  p.  89. 


*By  the  Assignee  of  Book  Debts  sold  to  Mm  by  a  Trustee  in  Bankruptcy  (/). 

1.  On  the ,  19 — ,  E.  F.,  before  he  became  a  bankrupt  as 

hereinafter  mentioned,  sold  and  delivered  to  the  defendant  bales 

of  Surat  cotton  at  the  price  of  £ per  bale,  amounting  in  the  whole  to 

£ . 

2.  The  said  E.  F.  was  afterwards,  on  the ,  19 — ,  adjudged 

bankrupt,  and  G.  H.  was  duly  appointed  to  be  the  trustee  of  the  property 

of  the  said  E.  F.  in  the  said  bankruptcy,  and  afterwards  on  the , 

19 — ,  while  the  price  of  the  said  goods  was  due  and  unpaid,  the  said  G.  H. 
as  such  trustee  sold  to  the  plaintifi  by  public  auction  [or,  by  private 

contract  in  writing  dated  the  ■ ■ ,  19 — ]  the  said  debt  of  £ , 

which  was  a  book  debt  due  to  the  said  E.  F.  within  the  meaning  of  the 

Bankruptcy  Act,  1883,  and  by  writing  under  his  hand  dated  the , 

19 — ,  assigned  the  said  debt  to  the  plaintifi,  and  notice  in  writing  of  the 

in  respect  of  a  cause  of  action  which  has  accrued  since  the  bankruptcy,  the  trustee 
cannot  ordinarily  claim  to  be  substituted  as  plaintifE  without  the  consent  of  the 
bankrupt,  but,  if  it  appears  that  the  cause  of  action  is  one  which  has  vested  in 
him,  he  may  be  joined  as  a  co-plaintifE  in  the  action  {Emden  v.  Carte,  17  Ch.  D.  169, 
768  ;   51  L.  J.  Ch.  492). 

(/)  By  s.  56  {l),the  trustee  is  empowered,  subject  to  the  provisions  of  the  Act, 
to  "  sell  all  or  any  part  of  the  property  of  the  bankrupt  (including  the  goodwill  of 
the  business,  if  any,  and  the  book  debts  due  or  growing  due  to  the  bankrupt), 
by  pubhc  auction  or  private  contract,  with  power  to  transfer  the  whole  thereof  to 
any  person  or  company,  or  to  sell  the  same  in  parcels." 

If  the  trustee  sells  and  assigns  the  bankrupt's  book  debts  under  this  section, 
the  assignee  will  be  entitled  to  sue  for  them  in  his  own  name  tmder  s.  25  (6)  of  the 
Judicature  Act,  1873,  provided  that  the  requirements  of  that  section  are  fulfilled. 
(See  Robson  on  Banlcruptcy,  7th  ed.,  p.  422  ;  and  see  ante,  p.  64.) 

An  assignment  under  s.  56  (I),  above  cited,  of  a  chose  in  action  is  not  within  the 
law  as  to  mamtenance  or  champerty  (Quy  v.  Clmrchill,  40  Ch.  D.  481  ;  58  L.  J.  Ch. 
345). 
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said  assigumeiit  was  on  the ,  19 — ,  given  by  the  plaintifi  to  the 

defendant,  and  the  said  debt  is  still  due  and  payable  to  the  plaintifE. 


*By  a  Trustee  in  whom  the  Property  of  a  Debtor  has  vested  under  a  Scheme 
of  Arrangement  in  pursuance  of  the  Bankruptcy  Acts,  1883  and  1890  (,ry). 

Between  A.  B.,  the  trustee  of  the  property  of 
E.  F.,  a  debtor  under  the  Bankruptcy 

Acts,  1883  and  1890 PlaintifE, 

and 
CD Defendant. 

Statement  of  Claim. 

1.  On  the ,  19 — ,  the  said  E.  F.  sold  and  delivered  a  horse  to 

the  defendant  for  the  price  of  £50  to  be  paid  within  one  month  from  that 
date. 

2.  Afterwards,  on  the ,  19 — ,  and  while  the  said  £50  was 

due  from  the  defendant  to  the  said  E.  F.,  a  scheme  of  arrangement  of  the 
affairs  of  the  said  E.  F.  was  duly  accepted  and  approved  under  the  3rd 

{g)  The  provisions  of  s.  18  of  the  Act  of  1883,  with  respect  to  compositions  or 
schemes  of  arrangement,  have  been  repealed  by  the  Act  of  1890,  but  have  been 
reproduced  with  some  modifications  by  s.  3  of  the  latter  Act.  Under  the  provisions 
of  this  section,  the  creditors,  after  the  making  of  a  receiving  order  against  the 
debtor,  may,  by  a  majority  in  number  and  three-fourths  in  value  of  all  the 
creditors  who  have  proved,  reeolve  to  accept  a  proposal  for  a  composition  or 
scheme  of  arrangement ;  and  such  resolution,  when  approved  by  the  Court,  is 
binding  on  all  the  creditors,  so  far  as  relates  to  any  debts  which  would  be  barred  by 
an  order  of  discharge  in  bankruptcy  (ss.  (1),  (2)  and  (12)).  No  action  lies  against 
the  debtor  to  enforce  payment  of  any  instalment  which  may  be  due  to  a  creditor 
under  such  composition  or  scheme,  but  if  default  is  made  in  any  payment  there- 
under, the  remedy  of  the  person  aggrieved  is  by  application  to  the  Court  (Bank- 
ruptcy Rules,  1890,  r.  33),  which  may  enforce  the  provisions  of  such  composition 
or  scheme  on  the  application  of  any  person  interested  (Bankruptcy  Act,  1890, 
3.  3  (14),  reproducing  s.  18  (10)  of  the  Bankruptcy  Act,  1893  ;  see  Ex  p.  Godfrey, 
18  Q.  B.  D.  670),  or  may  adjudge  the  debtor  bankrupt  and  annul  the  composition 
or  scheme  without  prejudice  to  the  validity  of  anything  duly  done  thereunder 
(Bankruptcy  Act,  1890,  s.  3  (15),  reproducing  s.  18  (11)  of  the  Bankruptcy  Act 
1883  ;  see  Bankruptcy  Rules,  1890,  r.  34). 

A  similar  composition  or  scheme  of  arrangement  may  be  made  after  adjudica- 
tion under  s.  23  of  Bankruptcy  Act,  1883,  as  amended  by  s.  6  of  the  Act  of  1890. 

As  to  staying  proceedings  in  actions  by  creditors  for  their  original  debts  or 
claims  after  the  acceptance  or  approval  of  a  composition  or  scheme  of  arrange- 
ment under  the  Bankruptcy  Acts,  and  as  to  pleading  the  proceedings  under 
the  composition  or  arrangement  by  way  of  defence  to  such  actions,  see  "  Bank- 
ruptcy," post,  pp.  508,  611,  612.  As  to  arrangements  and  compositions  with 
creditors,  independently  of  the  Bankruptcy  Acts,  see  post,  pp.  552  et  seq. 
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section  of  the  Bankruptcy  Act,  1890  [or,  if  the  scheme  was  accepted  and 
approved  after  adjudication,  the  23rd  section  of  the  Bankruptcy  Act,  1883, 
as  amended  by  the  6th  section  of  the  Bankruptcy  Act,  1890],  and  the 
plaintiff  was  duly  appomted  to  be  the  trustee  of  the  property  of  the  said 
E.  F.  under  the  said  scheme,  and  the  said  property,  including  the  right  of 
action  for  the  said  debt  of  £50,  became  and  was  vested  in  the  plaintiff  as 
such  trustee  as  aforesaid,  and  the  said  sum  of  £50  was  before  the  com- 
mencement of  this  action,  and  still  is,  due  from  and  payable  by  the  defendant 
to  the  plaiatifE  as  such  trustee. 

The  plaintifi  as  such  trustee  as  aforesaid  claims  £50. 


Bills  of  Exchange,  Promissory  Notes,  &u.  (A). 


I.  Inland  Bills  of  Exchange  (»'). 

*Claim  hy  Drawer  against  Acceptor  on  a  Bill  payable  to  the  Drawer  {k). 

The  plaintiff's  claim  is  against  the  defendant  as  acceptor  of  a  bill  of 
exchange  of  £100,  dated  the  9th  September,  1913,  drawn  by  the  plaintiff 

(h)  The  law  relating  to  bills  of  exchange,  cheques,  and  promissory  notes  is  now 
for  the  most  part  contained  in  the  BiUs  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61). 
In  the  following  notes,  where  no  other  statute  is  expressly  cited,  the  sections 
referred  to  are  those  of  that  Act.  The  rules  of  the  common  law  (including  the 
law  merchant)  still  apply,  except  so  far  as  they  are  inconsistent  with  the  express 
provisions  of  the  Act  (s.  97). 

By  Ord.  XVI.,  r.  6,  "  The  plaintifi  may,  at  his  option,  join  as  parties  to  the 
same  action  all  or  any  of  the  persons  severally,  or  jointly  and  severally,  liable  ou 
any  contract,  includhig  parties  to  bills  of  exchange  and  promissory  notes."  (See 
R.  S.  C,  1883,  App.  0.,  Sect.  IV.,  Form  No.  5,  post,  p.  84 ;  and  see,  also,  Ord. 
XVL,  r.  4,  and  ante,  pp.  16,  28.) 

As  to  actions  by  or  against  partners,  see  s.  23,  and  "  Faiiners,"  post,  p.  209. 

Three  days,  called  "  days  of  grace,"  are,  where  the  bill  itself  does  not  otherwise 
provide,  added  to  the  time  of  payment  as  fixed  by  the  bill  in  all  cases  where  the 
bill  is  not  one  payable  on  demand  (a.  14).  No  action  can  be  commenced  on  a  bill 
not  payable  on  demand  until  after  the  expiration  of  the  days  of  grace  {Kennedy  v. 
Thomas,  [1894]  2  Q.  B.  759  ;  63  L.  J.  Q.  B.  761).  The  term  "  month  "  in  a  bill 
means  "calendar  month"  (s.  14  (4)).  In  ordinary  documents  its  primd  facie 
meaning  is  a  lunar  month.  (See  Simpson  v.  Margilson,  11  Q.  B.  23;  Bruner  v. 
Moore,  [1904]  1  Ch.  305 ;  73  L.  J.  Oh.  377.) 

A  Statement  of  Claim  in  an  action  on  any  negotiable  instrument  should  always 
state  its  date  and  amount  and  the  parties  thereto  (Walker  and  Another  v.  Hicks, 
3  Q.  B.  D.  8  ;  47  L.  J.  Q.  B.  27).  In  an  action  against  either  the  drawer  or  any 
indorsee  of  a  negotiable  instrument  the  Statement  of  Claim  (whether  endorsed 
on  the  writ  or  not)  must  coutam  either  an  allegation  that  notice  of  dishonour  was 
given  to  the  defendant,  or  a  statement  of  the  facts  relied  ou  us  exousmg  the 
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upon  tlie  defendant,  payable  to  the  plaintiff  three  months  after  date  [or 
on  demand,  or,  at  sight,  or,  on  presentation  (I)]. 

Particulars  (m) : —  £    j     ^^ 

1913,  December  12th.    Principal  due    100  0    0 

Interest  thereon  to  date  of  writ  (m)    1  5    0 

Expenses  of  noting  (m)      0  16 

Amount  due        101  6 6 

The  plaintiff  also  claims  interest  on  £100  of  the  above  amount  [or,  on 
£100,  the  principal  of  the  said  bill]  at  5  per  cent,  per  annum  from  the  date 
of  writ  until  payment  or  judgment  (m). 

giving  of  such  notice  {FruJiauf  y.  Grosvenor  &  Co.,  61  L.  J.  Q.  B.  717 ;  May  v. 
ChidUy,  [1894]  1  Q.  B.  451  ;  63  L.  J.  Q.  B.  355  ;  Roberts  v.  Plant,  [1895]  1  Q.  B- 
597  ;  64  L.  J.  Q.  B.  34).  It  is  not  necessary  to  allege  consideration,  as  con- 
sideration is  prima  facie  presumed.  (Ss.  29  (1)  (b),  30  (1)  (2) :  Ord.  XIX.,  r.  25.) 
The  fact  that  the  bill  is  unpaid,  or  tbat  the  amount  claimed  is  due,  should  be 
shown  either  in  the  body  of  the  Statement  of  Claim  or  in  the  particulars. 

In  actions  between  immediate  parties  it  is  advisable,  if  there  is  any  doubt  as  to 
the  vaUdity  of  the  bill  or  note  or  the  right  of  recovering  upon  it  as  such,  to  add  an 
alternative  claim  on  the  consideration,  and  in  some  cases  it  is  also  advisable  to 
add  a  claim  on  an  account  stated.  (See  Carlos  v.  Fancourl,  5  T.  E.  482,  486 ; 
"  Account  Stated,"  ante,  p.  49.)  When  there  is  doubt  as  to  whether  the  instrument 
sued  on  constitutes  a  vahd  biU  of  exchange  or  promissory  note,  or  as  to  its  legal 
effect,  it  is  often  convenient  to  set  out  the  instrument  verbatim  in  the  Statement 
of  Claim,  with  such  averments  as  may  be  requisite  to  show  the  identity  of  the 
persons  mentioned  in  it  with  the  parties  to  the  action.  (See  ante,  p.  10  ;  and 
Price  V.  Taylcyr,  5  H.  &  N.  540 ;  29  L.  J.  Ex.  331.) 

(i)  An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it  purports  to  be,  drawn 
within  the  British  Islands,  and  either  payable  there  or  drawn  upon  some  person 
resident  therein  (s.  4  (1) ).  The  British  Islands  include  Great  Britain  and  Ireland, 
the  Isle  of  Man,  and  the  Channel  Islands  {lb.).  A  holder  may  treat  as  an  inland 
biU  any  biU  which  does  not  upon  its  face  purport  to  be  a  foreign  biU  (s.  4  (2) ). 

(h)  In  actions  between  the  drawer  and  the  acceptor,  a  bill  may  be  described  as 
"  payable  to  the  plaintiff,"  when  it  is  expressed  to  be  payable  to  him,  or  to  his 
order,  or  to  him  or  his  order.     (See  Smith  v.  M'Glure,  5  East,  476.) 

(I)  By  s.  10  (1),  a  bill  is  payable  "  on  demand  "  which  is  expressed  to  be 
payable  on  demand,  or  at  sight,  or  on  presentation,  or  in  which  no  time  for  pay- 
ment is  expressed.  The  maker  of  a  promissory  note  which  is  payable  on  demand 
may  be  sued  upon  it  without  any  previous  demand  [Norton  v.  Ellam,  2  M,  &  W. 
461 ;  In  re  George,  44  Ch.  D.  627  ;  59  L.  J.  Ch.  709) ;  and  the  acceptor  of  a  bill 
payable  on  demand  is  in  the  same  position.  If  the  bill  sued  on  is  payable  at  a 
fixed  period  after  demand,  or  after  sight,  demand  or  sight  is  necessary,  and  an 
action  for  non-payment  of  the  bill  cannot  be  brought  until  after  the  expressed 
period  has  elapsed  ;  and  in  these  cases  the  fact  and  date  of  the  demand  should  be 
stated  in  the  pleading.  "  Sight "  in  such  case  means  legal  sight,  and  that  is 
involved  in  the  allegation  of  acceptance,  and  can  be  proved  by  acceptance  or  by 
protest  for  non-acceptance  (Campbell  v.  French,  6  T.  R.  212). 

(m)  Where  a  bill  is  dishonoured,  the  damages  recoverable  are  defined  and 
declared  to  be  Uquidated  by  s.  57  of  the  Act.     They  consist  of  :— 
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'*The  like.    Another  form. 

Tlie  plaintifE,  by  his  bill  of  exchange  now  overdue,  dated  the , 

19 — ,  directed  to  the  defendant,  required  the  defendant  to  pay  to  the 

plaintifE  £ months  after  date  [or,  on  demand,  or,  at  sight,  or,  on 

presentation,  or,  days  [or,  months)  after  sight],  and  the  defendant 

accepted  the  said  bill,  but  has  not  paid  the  same. 
Particulars  : — [As  in  the  preceding  Form,  or,  it  may  be  as  follows : — ] 

The  plaintiff  claims  £ ,  principal  due  on  the  said  bill,  and  interest 

thereon  at  the  rate  of  [five]  per  cent,  per  annum  from  the , 

19 — ,  until  payment  or  judgment.    [Add  any  other  items  of  damage  claim- 
able, as,  for  instance,  and  £ ,  expenses  of  noting  the  said  bUl.] 


*By  Draiver  against  Acceptor  on  a  Bill  drawn  payable  on  a  Future  Event 
which  is  certain  to  happen  (w). 

The  plaintifE  claims  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change for  £100,  dated  the  27th  January,  1912,  drawn  by  the  plaintifE 

"  (a)  The  amount  of  the  bill : 

"  (b)  Interest  thereon  from  the  time  of  presentment  for  payment  if  the  bill  is 
payable  on  demand,  and  from  the  maturity  of  the  biU  in  any  other  case  : 

"  (c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the  protest 
has  been  extended,  the  expenses  of  protest." 

This  section  enables  claims  under  it  to  be  specially  indorsed  on  the  writ.  The 
rate  of  interest  allowed  on  mland  biUs  and  notes  is  usually  five  per  cent.,  unless 
another  rate  is  mentioned  in  the  bill  or  note.  (See  Keene  v.  Keene,  3  C.  B.  N.  S. 
144 ;  27  L.  J.  C.  P.  88  ;  In  re  Commercial  Bank,  36  Ch.  D.  at  p.  529  ;  and  see 
Ord.  XIII.,  r.  3.)  The  pleading  should  in  the  first  place  claim  the  precise  amount 
of  interest  due  up  to  the  date  of  the  writ,  and  may  then  claim  further  interest 
up  to  the  time  of  payment  or  judgment,  although  the  precise  amount  of  such 
further  interest  cannot  be  at  present  ascertained,  By  s.  9  (3),  "  Where  a  bill  is 
expressed  to  be  payable  with  interest,  unless  the  instrument  otherwise  provides, 
interest  runs  from  the  date  of  the  biU,  and  if  the  biU  is  undated  from  the  issue 
thereof,"  Claims  for  the  expenses  of  noting  or  protesting  a  biU  or  note,  if  sought 
to  be  recovered,  must  be  expressly  stated.  The  expenses  of  protesting  bills 
dishonoured  in  this  country  would  seem  to  be  allowed  only  when  the  protest  is 
necessary  (s.  57  (1) ;  In  re  English  Bank  of  River  Plate,  [1893]  2  Ch.  438,  444;  62 
L.  J.  Ch.  578).  It  is  unnecessary  that  inland  bills  or  notes  should  be  noted  or  pro- 
tested on  dishonour,  unless  for  the  purpose  of  suing  any  of  the  parties  abroad. 
(See  ss.  51,  52  (3),  89  ;  Wtndle  v.  Andrews,  2  B.  &  Aid.  696  ;  Bonar  v.  Mitchell, 
5  Ex.  415 ;  and  see  further  ss.  51  (2),  14  (3),  and  65.)  But  the  holder  has 
the  option  of  hoting  an  mland  bill  on  dishonour  in  the  cases  mentioned  in  s.  51, 
sub-sections  (1)  and  (5). 

(n)  A  biU  or  promissory  note  may  be  drawn  payable  on  a  future  event,  but  in 
that  case  the  event  so  specified  must  be  one  which  is  certain  to  happen,  though  the 
time  of  happening  may  be  uncertain,  (Ss.  3  (1),  11  (2) ;  and  as  to  promissory 
notes,  see  also  ss.  83  (1),  89.) 
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upon  the  defendant,  payable  to  the  plaintifi  three  months  after  the  death 
of  E.  F.,  who  died  on  the  5th  August,  1913. 
Particulars ; — 


*By  Drawer  against  Acceptor  on  a  BUI  accepted  payable  on  a  Future  Event 

or  Contingency  (o). 

The  plaintifE  claims  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change for  £500,  dated  the  6th  March,  1912,  drawn  by  the  plaintifi  upon 
the  defendant,  payable  to  the  plaintifi  and  accepted  payable  on  [here 
state  the  event  or  contingency  on  which  the  hill  was  accepted  payable,  as,  for 
instance,  the  death  of  E.  F.,  who  died  on  the  5th  June,  1913,  or,  the  arrival 
of  the  steamship  Thetis  at  Bristol,  which  said  steamship  arrived  at  Bristol 
on  the  6th  July,  1913.] 

Particulars  : — ■ 


*By  Braioer  against  Acceptor  on  a  Bill  accepted  payable  only  at  a  particular 

specified  place  {p). 

1.  On  6th  March,  1913,  the  plaintifE  drew  upon  the  defendant  a  bill  of 
exchange  for  £500,  payable  to  the  plaintiff,  three  months  after  date. 

2.  The  defendant  accepted  the  said  bUl,  payable  at  [the Bank,  21, 

Lombard  Street,  B.C.]  only  {or,  and  not  elsewhere]. 

3.  The  said  bUl  was  duly  presented  for  payment  at  the  said  Bank  and 
was  dishonoured. 

Particulars  : — 

(o)  A  bill  of  exchange  may  be  accepted  conditionally  (s.  19  (2) ),  and  then  the 
acceptor  cannot,  of  course,  be  sued  until  the  condition  has  happened.  In  such 
a  case  the  acceptance  must  not  be  stated  in  the  Claim  as  an  absolute  one ;  the 
condition  must  be  set  out  and  its  fulfilment  distinctly  averred  {Langston  v. 
Carney,  4  Camp.  176). 

(p)  A  biU  accepted  payable  at  a  banker's  or  other  place  was,  at  common  law,  a 
qualified  acceptance,  and  required  a  presentment  according  to  the  terms  of  the 
acceptance  {Bowe  v.  Young,  2  B.  &  B.  165).  But  by  s.  19  (2),  "  An  acceptance 
to  pay  at  a  particular  place  is  a  general  acceptance,  unless  it  expressly  states  that 
the  bill  is  to  be  paid  there  only  and  not  elsewhere."  So,  where  the  drawer  in  the 
body  of  the  bill  has  required  payment  to  be  made  at  a  particular  place,  the 
acceptance  is  general  as  against  the  acceptor,  unless  it  contain  the  restrictive 
expressions  mentioned  in  the  above  sub-section  (see  the  cases  above  cited)  ; 
and  by  s.  52  (1),  "  When  a  bill  is  accepted  generally,  presentment  for  payment  is 
not  necessary  in  order  to  render  the  acceptor  Mable."  But  this  enactment  applies 
only  to  the  acceptor ;  as  against  all  other  parties  to  the  bill,  the  qualifications  of 
the  acceptance  as  to  the  place  of  payment  remain  the  same  as  at  common  law,  and, 
except  where  presentment  is  excused  (see  s.  46,  cited,  post,  p.  84),  the  bill  must  be 
duly  presented  at  the  place  specified,  in  order  to  charge  the  drawer  or  the  indorser. 

B.L.  6 
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*By  Drawer  against  Acceptor  on  a  Bill  payable  to  a  Third  Person. 

The  plaintiff  claims  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change for  £ ,  now  overdue  and  unpaid,  dated  the ,  19 — , 

drawn  by  the  plaintiff  upon  the  defendant,  payable months  after  date 

to  E.  F.  or  order,  which  said  bill  was  delivered  by  the  plaintiff  to  the 
said  E.  r.,  who,  upon  the  same  being  dishonoured,  returned  it  to  the 
plaintifi. 

Particulars  : — 


*By  the  Payee  against  the  Acceptor  {q). 

The  plaintiS  claims  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change for  £ ,  dated  the ,  19 — ,  drawn  by  E.  F.  upon  the 

defendant,  payable  to  the  plaintiff months  after  date  [and  delivered 

by  E.  F.  to  the  plaintiff]. 

Particulars  : — 


*By  Indorsee  against  Acceptor  (r). 

The  plaintiff's  claim  is  [or,  The  plaintifi  claims]  against  the  defendant, 
as  acceptor  of  a  bill  of  exchange  for  £400,  dated  the  • ■,  19 — , 

{q)  It  is  unnecessary,  in  an  action  by  payee  against  acceptor,  to  insert  an 
averment  of  the  delivery  of  the  bill  to  the  payee.  (See  Churchill  v.  Oardner, 
7  T.  R.  596;  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  6.) 

(r)  As  to  what  constitutes  a  valid  indorsement  of  a  bill  or  note,  see  ss.  2,  21, 
31  (3)  (5),  and  32  ;  and  as  to  what  is  a  sufficient  signature,  see  ss.  23,  25,  26, 
56,  91.  See  further,  post,  p.  513.  As  to  what  constitutes  a  valid  delivery,  see 
ss.  2,  21  (2). 

An  indorsement  is  incomplete  without  delivery  {see  ss.  2,  21  (1),  31  (3)),  but  the 
allegation  that  the  bill  was  indorsed  to  A.  impUes  that  it  was  delivered  to  him  for 
the  purpose  of  transfer,  and  imports  that  the  property  in  the  bill  and  the  right  of 
action  on  it  were  transferred  to  him  (see  Bririd  v.  Hampshire,  1  M.  &  W.  371 ; 
Marslon  v.  Allen,  8  M.  &  W.  494 ;  Keene  v.  Beard,  8  C.  B.  N.  S.  372,  381 ;  29 
L.  J.  C.  P.  287,  290 ;  Denton  v.  Peters,  L.  R.  5  Q.  B.  475,  477 ;  Ex  parte  Cote,  L.  R. 
9  Ch.  27 ;  43  L.  J.  Bk.  19).  A  statement  that  the  bill  was  delivered  merely  would 
not  be  a  sufficient  statement  of  indorsement  {Cunliffe  v.  Whitehead,  3  Bing.  N.  C. 
828). 

By  s.  31  (4),  "  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for 
vahie  without  indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the 
transferor  had  in  the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have 
the  indorsement  of  the  transferor."  But  until  indorsement,  he  has  no  right  of 
action  in  his  own  name  against  the  acceptor  of  the  bill. 

If  an  endorsement  names  no  person  as  the  indorsee,  it  is  called  an  "  indorse- 
ment in  blank"  and  a  biU  so  indorsed  becomes  payable  to  bearer  (s.  34). 

A  holder  of  a  bill  indorsed  in  blank  may  convert  the  blank  indorsement  into  a 
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drawn  by  ^.  B.,  payable  three  montlis  after  date  to  the  order  of  E.  F.  and 
indorsed  by  E.  F.  [to  G.  H.,  and  by  0.  H.  to  7.  K.,  and  by  I.  K.]  to  the 
plaintiff. 

Particulars : — 

£ 

19—, .    Principal  due     400 

Interest  to  date  of  writ     16 

Amount  due    . . , 416 

{See  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  4.) 


*The  Like.    Anoilier  form. 

1.  The  plaintiS's  claim  is  for  £308  12s.  lOd.,  principal,  interest  and 
notarial  expenses,  payable  by  the  plaintifi  on  a  bill  of  exchange  for  £300, 
dated  February  1st,  1910. 

2.  The  said  bill  was  on  that  day  drawn  on  the  defendant  by  one  Frederick 
Brown,  payable  three  months  after  date  to  James  Robinson,  or  order. 

3.  On  February  2nd,  1910,  the  defendant  accepted  the  said  bill.  On 
April  20th,  1910,  James  Robinson  indorsed  the  said  bill  to  the  plaintiff. 
Yet  the  defendant  has  not  paid  the  same. 

special  indorsement.     (See  s.  34  (4).)    As  to  the  effect  of  a  holder  of  a  biU  payable 
to  bearer  negotiating  it  by  delivery  without  indorsing  it,  see  s.  56. 

By  s.  7  (3),  "  Where  the  payee  is  a  fictitious  or  non-existing  person  the  biU  may 
be  treated  as  payable  to  bearer."  If  the  name  of  a  real  person  is  used  as  payee, 
who  has  not,  and  never  was  intended  by  the  drawer  to  have,  any  right  upon  or 
arising  out  of  the  bill,  such  person  may  be  a  "  fictitious  person"  within  the  above 
section  {Banh  of  England  v.  Vagliano,  [1891]  A.  C.  107 ;  60  L.  J.  Q.  B.  149  ; 
Glutton  v.  Atfenborovgh,  [1895]  2  Q.  B.  707  ;  65  L.  J.  Q.  B.  122  ;  affirmed  [1897] 
A.  C.  90  ;  Vinden  v.  Hughes,  [1905]  1  K.  B.  795  ;  74  L.  J.  Q.  B.  410).  But  where 
there  is  a  real  drawer  who  has  designated  an  existing  person  as  the  payee,  and 
intends  that  that  person  should  be  the  payee,  it  is  impossible  that  the  payee  can 
be  fictitious  {N.  d;  S.  Wales  Bank,  Ltd.  v.  Macbeth,  [1908]  A.  C.  137  ;  77  L.  J.  K.  B. 


The  plaintiff  may  strike  out  any  indorsements  which  are  not  necessary  to  his 
title.  Thus,  if  the  first  indorsement  and  all  subsequent  indorsements  are  m  blank, 
the  plaintiff  in  an  action  by  indorsee  against  acceptor  may  in  the  pleadings  be 
described  as  the  immediate  indorsee  of  the  first  or  any  intermediate  indorser. 
In  that  case,  the  indorsements  not  stated  must  be  struck  out  at  the  trial  [Mayer  v. 
Jadis,  1  M.  &  Rob.  247),  and  the  remedy  against  those  indorsers  whose  names 
have  been  intentionally  struck  out  is  lost  (76.  ;  Wilhinson  v.  Johnson,  3  B.  &  0. 
428 ;  and  see  Fairchugh  v.  Pavia,  9  Ex.  690).  The  omission  of  intermediate 
indorsements  may,  in  some  cases,  have  the  effect  of  precluding  the  plaintiff  from 
setting  up  a  further  title  acquired  under  the  intermediate  indorsers  (Bartlett  v. 
Benson,  14  M.  &  W.  733  ;  though  see  Fairclough  v.  Pavia,  9  Ex.  at  p.  695).  If  the 
remedy  against  the  defendant  is  at  all  doubtful,  it  is,  in  general,  better  to  state 
all  the  indorsements  according  to  the  fact. 
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Particulars : — 

1910  £    s.  d. 

May  4th.     Principal  due 300    0  0 

Interest  to  date 8  11  i 

Noting     1  6 

Total    308  12  10 


The  plaintifi  also  claims  interest  on  £300  of  the  above  sum  at  £5  per 
cent,  from  date  hereof  until  payment. 


A  like  Form :  Laiorence  v.  Willcocks,  [1892]  1  Q.  B.  696  ;  68  L.  J.  Q.  B.  519. 


'*By  Indorsee  against  Acceptor  and  Drawer  severally  (s). 

The  plaintiff's  claim  is  against  the  defendant  A.  B.  as  acceptor,  and 
against  the  defendant  C.  D.  as  drawer,  of  a  bill  of  exchange  for  £500 
dated  the  1st  January,  1900,  payable  three  months  after  date,  and  indorsed 
by  the  defendant  C.  D.  to  the  plaintiff,  of  the  dishonour  of  which  on 
presentation  the  defendant  C.  D.  had  notice. 
Particulars  : — 

£ 

1900, — .    Principal     500 

Interest       20 

Amount  due       520 

(R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  5.) 

(s)  In  order  to  charge  the  drawer  or  indorsers,  a  bill  must  be  duly  presented  for 
payment,  unless  such  presentment  is  excused.  A  biE  is  duly  presented,  when  it 
is  presented  in  accordance  with  the  rules  laid  down  in  s.  45.  By  s.  46  (1),  "  Delay 
in  making  presentment  for  payment  is  excused  when  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder,  and  not  imputable  to  his  default, 
misconduct,  or  negligence.  When  the  cause  of  delay  ceases  to  operate,  present- 
ment must  be  made  with  reasonable  dihgenee."  Presentment  for  payment  is 
dispensed  with  in  the  oases  set  out  in  s.  46  (2).  The  fact  that  the  holder  has 
reason  to  believe  that  the  biU  wiU,  on  presentment,  be  dishonoured,  does  not  dis- 
pense with  the  necessity  for  presentment.  (See  s.  46  (2).)  Where  the  plaintiff 
relies  upon  matter  of  excuse  for  non-presentment,  he  must  state  such  matter 
of  excuse  in  the  Statement  of  Claim.  (See  "  Oonditimis  Precedent,"  post,  p.  122 ; 
and  see  the  next  form,  and  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  Form  No.  6,  cited 
post,  pp.  86,  87.)  In  the  case  of  a  biU  payable  on  demand,  it  is  unnecessary  to 
allege  in  the  Statement  of  Claim  excuses  for  delay  in  presentment,  since  a  present- 
ment within  a  reasonable  time  is  a  due  presentment  (s.  45) ;  but  in  the  case  of 
a  bill  requuing  presentment  to  be  made  at  a  fixed  time,  it  would  seem  correct, 
where  there  has  been  delay,  to  allege  in  the  Statement  of  Claim  the  matters 
excusing  the  delay,  and  not  to  allege  merely  a  due  presentment. 
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*By  Payee  against  Drawer,  for  default  of  Acceptance  (t). 

The  plaintiff  claims  against  the  defendant  as  drawer  of  a  bill  of  ex- 
change for  £ ,  dated  the — — ,  19 — ,  drawn  upon  E.  F.,  payable 

to  the  plaintiff months  after  date,  which  was  duly  presented  for 

acceptance  [on  the ,  19 — },  and  was  dishonoured  by  non-accept- 
ance, whereof  the  defendant  had  due  notice  on  the ,  19 — ,  by 

letter  [or,  notice  in  writing]  dated  that  day ;  yet  the  defendant  has  not 
paid  the  said  bill. 

Particulars : — 


*TJie  like,  by  an  Indorsee. 

The  plaintiff  claims  against  the  defendant  as  drawer  of  a  bill  of  ex- 
change for  £ ,  dated  the ,  19 — ,  drawn  upon  E.  F.,  payable 

to  the  order  of  G.  H. months  after  date,  and  indorsed  by  G.  H.  [to 

I.  K.,  and  by  I.  K.'\  to  the  plaintiff,  which  said  bill  was  on  the , 

19 — ,  duly  presented  for  acceptance  and  was  dishonoured  by  non-accept- 
ance, whereof  the  defendant  had  due  notice  by  letter  [or,  notice  in  writing] 
dated  the ,  19 — ,  but  has  not  paid  the  said  bill. 

Particulars : — 


"^By  Payee  against  Drawer,  for  default  of  Payment  {u). 

The  plaintiff  claims  against  the  defendant  as  drawer  of  a  bill  of  ex- 
change for  £ ,  dated  the ,  19 — ,  drawn  upon  E.  F.  payable 

(t)  A  bin  is  dishonoured  by  non-acceptance  in  the  cases  mentioned  in  s.  43  (I). 
"  When  a  bill  is  so  dishonoured,  an  immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder,  provided  he  gives  due  notice  of  dishonour  to 
the  defendant ;  no  presentment  for  payment  is  necessary  "  (s.  43  (2)) ;  no  new 
cause  of  action  arises  afterwards  on  non-payment.  (See  Whitehead  v.  Walher, 
9  M.  &  W.  506  ;  and  see  ss.  42,  43  (2).) 

By  s.  44  (1),  "  The  holder  of  a  bill  may  refuse  to  take  a  quaUfied  acceptance, 
and,  if  he  does  not  obtain  an  unquahfied  acceptance,  may  treat  the  biU  as  dis- 
honoured by  non-acceptance.''  As  to  non-acceptance  within  the  customary 
time  of  a  bill  duly  presented  for  acceptance,  see  s.  42  ;  Bank  of  Van  Diemen's 
Land  v.  Bank  of  Victoria,  L.  R.  3  P.  C.  526  ;  40  L.  J.  P.  C.  28.  As  to  what  is  a 
due  presentment  for  acceptance,  see  s.  41  (1).  Presentment  for  acceptance  is 
excused  in  the  cases  mentioned  in  s.  41  (2).  By  s.  41  (3),  the  fact  that  the  holder 
has  reason  to  believe  that  the  bill,  on  presentment,  will  be  dishonoured  does  not 
excuse  presentment  for  acceptance.  Matter  of  excuse  for  non-presentment  must, 
when  rehed  upon,  be  alleged  in  the  Statement  of  Claim. 

Notice  of  dishonour  by  non-acceptance  must  be  given  at  once.  (See  ss.  42,  48, 
49  ;  note  (x),  post,  p.  86  ;  BartUtt  v.  Benson,  14  M.  &  W.  733.)  As  to  notice  of 
dishonour,  and  how  and  when  it  is  to  be  alleged,  or  the  want  or  delay  of  it  excused, 
see  note  (x),  post,  p.  86  ;  and  s.  48. 

(m)  This  form  is  apphcable  when  the  bUl  has  not  been  presented  for  acceptance, 
or  when  it  has  been  accepted  and  dishonoured  by  non-payment,  and  notice  has 
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to  the  plaintiff  months  after  date,  which  was  duly  presented  for 

payment  and  dishonoured,  whereof  the  defendant  had  due  notice  by 

letter  [or,  notice  in  writing]  dated  the ,  19 — . 

Particulars : — 


*By  Payee  against  Drawer,  for  default  of  Payment  on  a  Bill  drawn  payable 
at  a  particular  Place  {v). 

[The  same  as  the  last  preceding  Form,  except  that  the  Bill  should  he 

described  as  "  payable  to  the  plaintifi  in [or,  as  the  case  may  be]," 

and  as  having  been  "  presented  for  payment  in  "  [or,  as  the  case 

may  6e].] 


*By  Payee  against  Drawer  for  default  of  Payment,  with  an  Excuse  for  not 
giving  Notice  of  Dishonour  (x). 

The  plaintiff's  claim  is  against  the  defendant  as  drawer  of  a  bill  of 
exchange  for  £600,  dated  the ,  19—,  drawn  upon  A.  B.,  payable 

been  given  of  the  dishonour.  When  acceptance  has  been  refused,  no  new  cause 
of  action  can  arise  on  non-payment. 

It  is  not  necessary  to  state  an  acceptance,  whether  general  or  at  a  particular 
place,  against  any  party  except  the  acceptor  (Parks  v.  Edge,  1  C.  &  M.  429  ;  see 
Whitehead  v.  Walker,  9  M.  &  W.  506). 

As  to  what  is  dishonour  by  non-acceptance,  see  s.  43,  and  by  non-payment,  see 
s.  47  ;  and  as  to  notice  of  dishonour,  see  s.  48. 

(v)  Where  the  bill  has  been  drawn  payable  at  a  particular  place  (see  ante, 
p.  81),  it  should  be  so  described  in  the  Statement  of  Claim,  and  it  is  convenient  to 
add  an  averment  of  due  presentment  at  that  place,  although  a  general  averment 
that  the  bill  was  duly  presented  for  payment  would  be  sufficient,  as  in  the  last 
form. 

Where  a  biU  is  drawn  or  accepted,  payable  at  a  particular  place,  the  drawer  or 
indorser  can  only  be  rendered  liable  upon  presentment  and  dishonour  at  that 
place  (ss.  45,  47  (1),  55 ;  see  Oibh  v.  Mather,  8  Bing.  214  ;  SheUon  v.  Braithwaite, 
18  M.  &  W.  252 ;  Saul  v,  Jones,  1  E.  &  E.  59  ;  28  L.  J.  Q.  B.  37),  unless  such 
presentment  is  excused  (see  s.  46,  note  (s),  supra).  An  unqualified  admission  of 
liability  on  the  biU,  as  by  a  promise  to  pay  it,  may  amomat  to  sufficient  evidence 
of  due  presentment  (Lundie  v.  Robertson,  7  East,  231 ;  Croxon  v.  Worthen, 
5  M.  &  W.  5  ;  and  see  Woods  v.  Dean,  3  B.  &  S.  101). 

{x)  As  a  general  rule,  when  a  bill  has  been  dishonoured  by  non-acceptance  or  by 
non-payment,  notice  of  dishonour  must  be  given  to  the  drawer  and  each  indorser, 
and  any  drawer  or  indorser  to  whom  such  notice  is  not  given  is  dischajged.  But 
the  acceptor  of  a  bill  is  not  in  any  case  entitled  to  notice  of  dishonour  (s.  52  (3) ), 
nor  is  the  maker  of  a  note  (s.  89).  This  general  rule  is  subject  to  the  provisos 
oontamed  in  s.  48.  As  to  what  is  a  valid  and  effectual  notice  of  dishonour,  and 
when  and  by  and  to  whom  it  must  be  given,  see  s.  49.  As  to  the  time  within  which 
notice  of  dishonour  may  be  validly  given,  see  s.  49  (12)  (13)  (14)  (15) ;  and  see 
s.  50  (1). 
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to  tlie  plaintifE  three  months  after  date,  which  was  [on  the ,  19 — ], 

duly  presented  for  payment  and  dishonoured,  but  A.  B.  had  no  efEects  of 
the  defendant,  nor  was  there  any  consideration  for  the  payment  of  the  said 
bill  by  the  said^.  B. 
Particulars : — 

{See  R.  S.  G.,  1883,  Aj)p.  C,  Sect.  IV.,  No.  6.) 


By  Payee  agaitist  Drawer,  for  default  of  Payment,  alleging  Notice  of  Dis- 
honour, and  also,  as  an  alternative  case,  Facts  dispensing  with  Notice 
of  Dishonour. 

1.  [Here  set  out  the  Form  of  Statement  of  Claim  by  Payee  against  Drawer 
for  default  of  Payment,  ante,  p.  85,  down  to  and  including  the  words, 
whereof  the  defendant  had  due  notice,  &c.] 

2.  Alternatively,  the  plaintifE  says  that  notice  of  dishonour  was  dispensed 
with  as  follows  : — 

[Here  state  the  matter  of  excuse,  as,  for  instance.  The  said  E.  F.  had  no 
efiects  of  the  defendant,  nor  was  there  any  consideration  for  the  payment 
of  the  said  bill  by  the  said  E.  F."] 

Particulars  : — 


*By  Indorsee  against  Drawer,  for  default  of  Payment,  on  a  Bill  payable 
to  the  Drawer  or  Order  (y). 

1.  The  plaintifE  claims  against  the  defendant  as  drawer  of  a  bill  of 

exchange  for  £ ,  dated  the ,  19 — ,  drawn  by  the  defendant 

upon  E.  F.,  payable  to  the  order  of  the  defendant months  after  date, 

and  indorsed  by  the  defendant  [to  J.  K.,  who  indorsed  it]  to  the  plaintiff. 

lu  an  action  against  the  drawer  it  is  essential  to  aver  notice  of  dishonour 
(May  V.  Ohidley,  [1894]  1  Q.  B.  451,  453  ;  63  L.  J.  Q.  B.  355 ;  RobeHs  v.  Plard, 
[1895]  1  Q.  B.  597  ;  64  L.  J.  Q.  B.  347  ;  see  Bradley  v.  Chamberlyn,  [1893]  1  Q.  B. 
at  p.  440). 

"  Delay  in  giving  notice  of  dishonour  is  excused  where  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  party  giving  notice,  and  not  imputable 
to  his  default,  misconduct,  or  negligence.  When  the  cause  of  delay  ceases  to 
operate,  the  notice  must  be  given  with  reasonable  diligence"  (s.  50  (1) ).  Notice 
of  dishonour  is  dispensed  with  in  the  cases  set  out  in  s.  .50  (2). 

In  aU  cases  where  the  plaintifE  relies  upon  the  fact  that  notice  of  dishonour  has 
been  dispensed  with,  the  matter  of  dispensation  is  a  material  fact,  and  must  be 
averred  in  the  Statement  of  Claim  (Burgh  v.  Legge,  5  M.  &  W.  418  ;  Allen  v. 
Edmundson,  2  Ex.  719  ;  Gordery  v.  Calvin,  14  C.  B.  N.  S.  374).  But  it  seems  that 
matter  of  excuse  for  mere  delay  in  giving  notice  of  dishonour  need  not  be  expressly 
alleged  in  the  Statement  of  Claim,  as  proof  of  it  is  admissible  imder  an  averment 
that  the  defendant  had  "  notice  "  or  "  due  notice  "  of  dishonour  (Firth  v.  Thrush, 
8  B.  &  C.  387  ;  Allen  v.  Edmundson,  supra;  KiUby  v.  Rochussen,  18  C.  B.  N.  S. 
at  pp.  363,  364). 

(y)  As  to  striking  out  intermediate  indorsements,  see  note  (r),  ante,  p.  83. 
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2.  The  said  bill  was  duly  presented  for  payment  and  was  dishonoured, 
whereof  the  defendant  had  due  notice  by  letter  [or  notice  in  writing], 
dated  the ,  19—,  but  the  said  bUl  has  not  been  paid. 

Particulars  : — 


*By  Indorsee  against  Indorser,for  default  of  Acceptance  (z). 

1.  The  plaintifi  claims  against  the  defendant  as  indorser  of  a  bill  of 

exchange  for  £ ,  dated  the ,  19—,  drawn  by  E.  F.  upon 

G.  H.,  payable  to  the  order  of  the  said  E.  F. months  after  date,  and 

indorsed  by  the  said  E.  F.  [to  J.  K.,  who  indorsed  the  same]  to  the  de- 
fendant, who  indorsed  the  same  to  the  plaintifi. 

2.  The  said  bill  was  duly  presented  for  acceptance,  and  was  dishonoured 
by  non-acceptance,  whereof  the  defendant  had  due  notice  by  letter  [or 

notice  in  writing]  dated  the ,  19 — ,  and  the  defendant  has  not 

paid  the  said  bill. 

Particulars  : — 


^Indorsee  against  Indorser  for  default  of  Payment. 

1.  [Same  as  in  last  preceding  Form.] 

2.  The  said  bill  was  duly  presented  for  payment,  and  was  dishonoured, 
whereof  the  defendant  had  due  notice  by  letter  [or  notice  in  writing] 
dated • ,  19 — ,  but  the  defendant  has  not  paid  the  same. 


*Bi/  Executor  or  Administrator  of  Drawer  against  Acceptor. 

The  plaintifi  claims  as  executor  of  the  last  wiU  of  E.  F.,  deceased  [or, 
administrator  of  the  personal  estate  of  E.  F.,  deceased,  who  died  intestate], 

against  the  defendant  as  acceptor  of  a  bill  of  exchange  for  £ ,  dated 

the ,  19 — ,  drawn  by  the  said  E.  F.  upon  the  defendant,  payable 

to  the  said  E.  F.  months  after  date,  which  said  bill  has  not  been 

paid. 

Particulars : — 


*By  Executor  or  Administrator  of  Indorsee  against  Acceptor. 

[As  in  the  last  preceding  Form  down  to  the  statement  of  the  dale,  and 
proceed  thus] :— drawn  by  G.  H.  upon  the  defendant,  payable  to  the  order 

(z)  By  s.  65  (2)  (a),  the  indorser  of  a  bill  by  indorsing  it  engages  that  on  due 
presentment  it  shall  be  accepted  and  paid  according  to  its  tenour,  and  that  if  it 
be  dishonoured  he  will  compensate  the  holder,  provided  that  the  requisite 
proceedings  on  dishonour  be  duly  taken. 

An  indorsement,  may,  however,  be  made  "  without  recourse,"  that  is,  expressly 
negativing  the  indorser's  liability  to  the  holder  (s.  16  {] ) ),  or  it  may  contain  terms 
making  it  a  restrictive  indorsement  (s.  82  (6) ),  as  to  which,  see  s.  35. 
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of  tlie  said  G.  H. montlis  after  date,  and  indorsed  by  the  said  G.  H. 

[to  J.  K.,  who  indorsed  the  same]  to  the  said  E.  F.  in  his  lifetime,  which 
said  bill  has  not  been  paid  by  the  defendant. 
Particulars : — 


*By  Drawer  against  Executor  or  Administrator  of  Acceptor. 

The  plaintiS  claims  against  the  defendant  as  executor  of  the  last  will  of 
E.  F.,  deceased  [or,  administrator  of  the  personal  estate  of  E.  F.,  deceased, 

who  died  intestate],  upon  a  bill  of  exchange  for  £ ,  dated  the  — — 

-,  19 — ,  drawn  by  the  plaintifE  upon  and  accepted  by  the  said  E.  F.  in 


his  lifetime,  payable  to  the  plaintifE months  after  date,  which  said 

bill  has  not  been  paid. 
Particulars  : — 


*By  Indorsee  of  Executor  or  Administrator  of  Drawer  against  Acceptor. 

1.  The  plaintiS  claims  against  the  defendant  as  acceptor  of  a  bill  of 

exchange  for  £ ,  dated  the — ,  19 — ,  drawn  by  E.  F.  upon  the 

defendant,  payable  to  the  order  of  the  said  E.  F. months  after  date. 

2.  After  the  acceptance  of  the  bill  the  said  E.  F.  died,  and  G.  H.,  as  and 
being  the  executor  of  the  last  will  of  the  said  E.  F.  [or  administrator  of 
the  personal  estate  of  the  said  E.  F.],  indorsed  the  said  bill  to  the  plaintiii, 
and  the  defendant  has  not  paid  the  said  bUl. 

Particulars : — 


*By  the  Trustee  of  the  Property  of  a  Bankrupt  Drawer  against 
Acceptor. 

The  plaintifi,  who  is  the  trustee  of  the  property  of  E.  F.,  a,  banki'upt, 
claims  as  such  trustee  against  the  defendant,  as  acceptor  of  a  bill  of  ex- 
change for  £ ,  dated  the ,  19 — ,  which,  before  the  bankruptcy 

of  the  said  E.  F.,  was  drawn  by  the  said  E.  F.  upon  and  accepted  by  the 

defendant,  payable  to  [or,  to  the  order  of]  the  said  E.  F. months  after 

date,  and  which  has  not  been  paid  by  the  defendant. 

Particulars : — 


*By  a  surviving  Drawer  against  Acceptor  where  the  other  Drawer  has  died 

before  Action  (a). 

The  plaintifE  claims  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change for  £ ,  dated  the ,  19—,  drawn  by  the  plaintiif  and 

E.  F.,  since  deceased,  upon  the  defendant,  payable  to  the  plaintifE  and  the 

(a)  See  the  forms  of  Statement  of  Claim  by  a  surviving  joint  contractee,  ante, 
p.  32,  and  the  note  thereto. 
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said  E.  F. months  alter  date,  wliioli  said  bill  lias  not  been  paid  by 

tlie  defendant. 
Particulars  :— 


*  Against  a  surviving  Joint  Acceptor. 

[The  Statement  of  Claim  may  be  in  the  ordinary  form,  without  mentioning 
the  deceased  co-acceptor ;  see  ante,  p.  78  et  seq.] 


II.  Foreign  Bills  op  Exchange  (6). 
*  Claim  by  Drawer  against  Acceptor  (c). 

The  plaintifE  claims  [or.  The  plaintiff's  claim  is]  against  the  defendant 

as  acceptor  of  a  foreign  bill  of  exchange  for  [ francs,  a  sum  amounting 

to  £ ],  dated  the ,  19 — ,  drawn  by  the  plaintifi  at  [Paris 

in  Prance]  upon  the  defendant,  payable  to  the  plaintifi months  after 

date. 

Particulars  {d) : — 


(6)  All  bills  other  than  inland  bills  are  foreign  bills  (s.  4  (I)  ).  A  bill  which  docs 
not  appear  on  the  face  of  it  to  be  a  foreign  bill,  may  be  treated  by  the  holder  as  an 
inland  bill  (s.  4  (2)).  As  to  the  law  by  which  the  rights,  duties  and  habilities  of  the 
parties  to  a  bill  drawn  in  one  country  and  negotiated,  accepted  or  payable  in 
another,  are  to  be  determined,  and  as  to  conflict  of  laws,  see  s.  72  ;  In  re  Boyse, 
33  Ch.  D.  612  ;  and  Alcock  v.  Smith,  [1892]  1  Ch.  238  ;  61  L.  J.  Ch.  161  ;  Emhiricos 
V.  Anglo-Austrian  Bank,  [1905]  1  K.  B.  677  ;  74  L.  J.  K.  B.  326.  By  s.  72  (3), 
"  The  duties  of  the  holder  with  respect  to  presentment  for  acceptance  or  payment, 
and  the  necessity  for  or  sufficiency  of  a  protest  or  notice  of  dishonour  or  otherwise, 
are  determined  by  the  law  of  the  place  where  the  act  is  done  or  the  bill  is  dis- 
honoured." 

With  respect  to  promissory  notes,  it  is  provided  by  s.  83  (4)  that  "  a  note  which 
is,  or  on  the  face  of  it  purports  to  be,  both  made  and  payable  within  the  British 
Islands  is  an  inland  note.  Any  other  note  is  a  foreign  note."  As  to  the  stamping 
of  foreign  bills,  see  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  1,  2, 34,  35,  36,  and 
the  First  Schedule. 

(c)  The  Statement  of  Claim  should  state  or  show  that  the  bOl  is  a  foreign  bill,  as 
otherwise  the  presumption  is  that  it  is  an  inland  bill.  (See  s.  4  (2),  and  note  (6) 
supra ;  Armani  v.  Castrique,  13  M.  &  W.  443.)  The  bill  should  be  stated  in 
BngMsh,  although  it  is  in  a  foreign  language. 

Interest  on  foreign  bills  is  usually  calculated  according  to  the  rate  of  interest 
at  the  place  where  they  are  drawn,  accepted  or  indorsed,  as  the  case  may  be, 
according  to  the  HabiUty  of  the  party  sued  (Oihhs  v.  Fremont,  9  Ex.  25 ;  In  re 
Commercial  Bank,  36  Oh.  D.  622  ;  see  Rouquette  v.  Overmann,  L.  R.  10  Q.  B.  525, 
542  ;  44  L.  J.  Q.  B.  221  ;  and  s.  57). 

{d}  If  the  bill  expresses  the  sum  payable  in  English  money,  the  particulars 
may  bo  as  in  the  Form  given  at  p.  79,  statuig  what  amount  is  due,  and  adding 
a  claim  for  cxticnsos  of  protest,  il'  any.     If  the  bill  expresses  the  sum  payable  m 
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*By  Drawer  against  Acceptor,  wJiere  the  Bill  was  drawn  in  a  Set  (e). 

The  plaintifi  claims  against  the  defendant  as  acceptor  of  the  first  of 

three  parts  of  a  foreign  bill  of  exchange  for  £ ,  dated,   &c.  [jiroceed  as 

in  the  form  supra,  to  the  end]. 


By  Payer  supra  Protest  for  Honour  of  Drawer,  against  Acceptor  (/). 

1.  The  plaintifi  claims  against  the  defendant  as  acceptor  of  a  foreign 

bill  of  exchange  for  [ marks,  a  sum  amounting  to]  £ ,  dated 

tlie ,  19 — ,  drawn  by  E.  F.,  at in  Prussia  upon  the  de- 
fendant, payable  to  G.  H.  or  order months  after  date,  and  indorsed 

by  G.  H.  to  L.  M.,  which  said  bill  when  it  became  due  was  duly  presented 
to  the  defendant  for  payment  and  was  dishonoured,  and  was  duly  pro- 
tested for  non-payment. 

2.  Thereupon  the  plaintifi,  for  the  honour  of  the  said  drawer,  on  the 

,  19 — ,  paid  to  the  said  L.  M.,  then  being  the  holder  of  the  bill, 

the  amount  thereof,  together  with  the  reasonable  charges  of  the  said 

protest,  amounting  to  £ ,  of  which  facts  the  defendant  had  due  notice 

by  a  letter  [or,  notice  in  writing]  dated  the ,  19 — ,  but  has  not 

paid  the  said  bill  or  the  amount  so  paid  by  the  plaintifi. 

Particulars  : — 

{See  form,  ante,  p.  79.) 


By  Payee  against  Acceptor  supra  Protest  (/). 

1.  The  plaintifi  claims  against  the  defendant  as  acceptor  supra  protest 

of  a  foreign  bill  of  exchange,  dated  the ,  19 — ,  drawn  by  E.  F., 

at ,  in ,  upon  G.  H.  for  [ francs,  a  sum  amounting  to]  £ , 

payable  to  the  plaintifi  months  after  date,  and  delivered  by  the 

said  E.  F.  to  the  plaintifi,  which  said  bill  was  on  the ^ ,  19 — , 

duly  presented  to  G.  H.  for  acceptance,  and  was  dishonoured  by  non- 
acceptance  and  duly  protested  for  such  non-acceptance,  and  was  thereupon 
accepted  by  the  defendant  under  the  said  protest,  and,  when  it  became 

foreign  money,  the  amounts  may  be  stated  in  the  foreign  money,  adding  their 
equivalents  in  English  money. 

(e)  By  s.  71  (1),  "  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered,  and  containing  a  reference  to  the  other  parts,  the  whole  of  the  parts 
constitute  one  bill."  The  acceptance  should  be  on  one  part  only  (s.  71  (4)  ). 
It  is  iit general  sufficient  if  one  of  the  set  is  duly  stamped  (Stamp  Act,  1891,  s.  39). 

The  legal  holder  of  the  biU  is  entitled  to  the  possession  of  all  the  parts,  but  he 
cannot  sue  a  previous  indorser  for  them  unless  they  came  to  the  possession  of  the 
latter  [Pinard  v.  Khclermnn,  3  B.  &  S.  388  ;  32  L.  J.  Q.  B.  82). 

(/)  As  to  intervention  for  honour,  see  ss.  65—68  ;  and  as  to  protest,  see  note  [h), 
infra. 
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due,  was  duly  presented  to  the  said  G.  H.  for  payment  and  was  not  paid 
by  him,  and  was  duly  protested  for  such  non-payment. 

2.  The  defendant  had  due  notice  of  the  facts  above  mentioned  by  a 

letter  [or,  notice  in  writiag]  dated  the ,  19 — ,  and  the  bill  was 

on  the ,  19 — ,  duly  presented  to  him  for  payment,  but  he  has 

not  paid  the  same. 

Particidars  : — 


*By  Indorsee  against  Acceptor  on  a  Foreign  Bill  payable  at  Usances  (g). 

The  plaintiff  claims  against  the  defendant  as  acceptor  of  a  foreign  bill 

of  exchange,  dated  the  -^ ,  19 — ,  drawn  by  E.  F.,  at  Vienna,  in 

Austria,  upon  the  defendant  and  accepted  by  the  defendant,  for  

gulden,  a  sum  amounting  to  £ ,  payable  to  G.  H.  or  order  at 

usances,  that  is  to  say,  at months  after  the  date  of  the  said  biU, 

which  said  bill  was  indorsed  by  the  said  G.  H.  to  the  plaintiff,  and  has  not 
been  paid  by  the  defendant. 

Particulars  : — 


*By  Payee  against  Drawer  for  default  of  Acceptance  (h). 

1.  The  plaiatiff  claims  agaiust  the  defendant  as  drawer  of  a  foreign 
bill  of  exchange,  dated  the ,  19 — ,  drawn  by  the  defendant  at 

(g)  See  a  list  of  usances  between  different  places,  Byles  on  Bills,  17th  ed.,  222  ; 
CMtty  on  Bills,  II th  ed.,  260.  The  length  of  the  usance  should  be  alleged  in  the 
Statement  of  Claim  (Chitty  on  Bills,  llth  ed.,  263). 

(fi)  Protest  is  in  general  unnecessary  as  against  the  acceptor  (see  s.  52  (3) ), 
except  in  the  case  of  a  payment  supra  protest  or  an  acceptance  supra  protest ;  but 
it  is  in  general  necessary  in  order  to  charge  the  drawer  or  indorsers.  (See  the 
section  next  cited.) 

By  s.  51  (2),  "  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  has 
been  dishonoured  by  non-acceptance,  it  must  be  duly  protested  fornon-acceptance; 
and  where  such  a  bill,  which  has  not  been  previously  dishonoured  by  non-accept- 
ance, is  dishonoured  by  non-payment,  it  must  be  duly  protested  for  non-payment. 
If  it  be  not  so  protested,  the  drawer  and  indorsers  are  discharged.  Where  a  bill 
does  not  appear  on  the  face  of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of 
dishonour  is  unnecessary." 

By  s.  51  (3),  "  A  bill  which  has  been  protested  for  non-acceptance  may  be  sub- 
sequently protested  for  non-payment." 

As  to  the  time  and  place  for  protesting  a  bill,  see  s.  51  (4)  (6)  (9). 

By  s.  51  (9),  "  Protest  is  dispensed  with  by  any  circumstance  which  would 
dispense  with  notice  of  dishonour.  Delay  in  noting  or  protestmg  is  excused  when 
the  delay  is  caused  by  ckoumstanoes  beyond  the  control  of  the  holder,  and  not 
imputable  to  his  default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  the  bill  must  be  noted  or  protested  with  reasonable  diligence." 
(See  s.  50,  cited  note  (a;),  ante,  p.  87.) 

As  to  pleading  matters  of  excuse,  see  note  (x),  ante,  p.  87. 
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Marseilles  in  France,  upon  E.  F.,  for francs,  a  sum  amounting  to 

£ — ■ — ;  payable  to  the  plaintifE  months  after  date,  which  said  bill 

was  delivered  by  the  defendant  to  the  plaintifi,  and  was  duly  presented 
for  acceptance,  and  was  dishonoured  by  non-acceptance,  and  was  duly 
protested  for  the  non-acceptance  thereof. 

2.  The  defendant  had  due  notice  of  the  said  facts  by  a  letter  [or,  notice 
in  writing]  dated  the — ,  19 — ,  but  has  not  paid  the  said  bill. 

Particulars : — 


*By  Indorsee  against  Drawer  for  default  of  Payment. 

1.  The  plaiatifE  claims  against  the  defendant  as  drawer  [and  indorser]  of 
a  foreign  bill  of  exchange,  dated  the ,  19 — ,  drawn  by  the  de- 
fendant at  Marseilles  in  France,  upon  E.  F.,  for  • — —  francs,  a  sum 

amounting  to  £ ,  payable  to  the  order  of  the  defendant months 

after  date,  and  indorsed  by  the  defendant  to  the  plaintifE,  which  said  bill 
was  duly  presented  for  payment  and  was  dishonoured,  and  was  duly 
protested  for  the  non-payment  thereof. 

2.  The  defendant  had  due  notice  of  the  said  facts  by  a  letter  \pr,  notice 
in  writing]  dated  the • ,  19 — ,  but  has  not  paid  the  said  bill. 

Particulars  : — 


III.  Bankers'  Cheques  {i). 


By  s.  89  (4),  "  Where  a  foreign  note  is  dishonoured,  protest  thereof  is  un- 
necessary." 

Where  bills  are  dishonoured  abroad,  re-exchange  with  interest  thereon  is  in 
certain  cases  recoverable  as  liquidated  damages  under  s.  57  (2),  in  lieu  of  the 
liquidated  damages  specified  in  s.  57  (1).  (See  note  (m),  ante,  p.  79  ;  and  In  re 
Qillespie,  16  Q.  B.  D.  702  ;  18  Ih.  286  ;  56  L.  J.  Q.  B.  74  ;  In  re  Commercial  Bank, 
36  Oh.  D.  522  ;  In  re  English,  Bank  of  River  Plate,  [1893]  2  Oh.  438  ;  62  L.  J.  Oh. 
578.)     Such  a  claim  should  be  distinctly  stated. 

(i)  By  s.  73  of  the  Bills  of  Exchange  Act,  1882,  "  A  cheque  is  a  bill  of  exchange 
drawn  on  a  banker  payable  on  demand,"  and  it  is  enacted  that,  except  as  otherwise 
provided  in  Part  III.  of  that  Act,  the  provisions  of  the  Act  appKcable  to  a  bill  of 
exchange  payable  on  demand  apply  to  a  cheque.  Statements  of  Claim  against 
the  drawer  or  indorser  of  a  cheque  may  in  most  cases  be  easily  framed  from 
such  of  the  foregoing  forms  as  are  apphcable  to  inland  bills  payable  on  demand 

Cheques  are  included  under  the  term  "  BiU  of  Exchange,"  in  the  Stamp  Act, 
1891  (see  s.  32  of  that  Act),  and,  when  payable  on  demand,  they  are,  whether 
post-dated  or  otherwise,  and  whether  drawn  to  "  order  "  or  to  "  bearer,"  ad- 
missible in  evidence  with  only  a  penny  stamp,  even  where  the  parties  taking  them 
had  notice  that  they  were  post-dated  (Bull  v.  0' Sullivan,  L.  R.  6  Q.  B.  209  ;  40 
I.  J.  Q.  B.  141 ;  Qatty  v.  Fry,  2  Ex.  D.  266  ;  46  L.  J.  Ex.  606  ;  The  Royal  Bank  of 
Scotland  v.  Tottenham,  [1894]  2  Q.  B.  715 ;  64  L.  J.  Q.  B.  99).  If  a  cheque  is  issued 
without  a  stamp,  the  holder  cannot  sue  upon  it,  as  the  power  of  subsequently 
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*Claim  hy  the  Payee  of  a  Cheque  against  the  Drawer  (k). 
The  plaintifi  claims  [or,  The  plaintifi's  claim  is]  against  the  defendant 

as  drawer  of  a  cheque  for  £ ,  dated  the ,  19—,  drawn  upon 

Messrs.  E.  F.  and  Co.,  bankers  [or  the Bank,  Limited], Street, 

,  payable  to  the  plaintifi  and  delivered  by  the  defendant  to  the  plain- 
tifi, which  said  cheque  was  duly  presented  for  payment  on  the of , 

19 — ,  and  was  dishonoured ;   and  although  the  defendant  had  due  notice 

thereof  [by  a  letter  (or,  notice  in  writing)  dated  the ,  19 — ],  he  did 

not  pay  the  said  cheque. 

Particulars : — 

£    s.    d. 

Principal  due      

Interest  

Amount  due        

[The  plaintifi  also  claims  interest  on  the  said  £ (the  amount  of  the 

cheque)  at  the  rate  of per  cent,  per  annum  from  the  date  of  the  writ 

until  payment  or  judgment.] 

[In  a  Claim  on  a  cheque  it  is  necessary  to  allege  notice  of  dishonour,  or  to 
state  fads  excusing  the  giving  of  such  notice.  Where  it  is  desired  to  state  facts 
excusing  the  giving  of  the  notice,  the  form,  ante,  p.  86,  may  he  used.] 


*By  Bearer,  or  Indorsee,  of  Cheque  against  Drawer  (Z). 

The  plaintifi  claims  against  the  defendant  as  drawer  of  a  cheque  for 
,  dated  the ,  19 — ,  drawn  upon  Messrs.  E.  F.  and  Co., 


affixing  a  stamp  under  s.  38  (2)  of  the  Stamp  Act,  1891,  only  applies  to  the  banker 
who  pays  the  cheque.  (See  Hdbhs  v  Cathie,  6  Times  L.  R.  292.)  A  cheque  being  a 
biU  payable  on  demand,  the  drawer  thereof  is  not  entitled  to  any  "  days  of  grace  " 
(ss.  14,  73  ;  M'Lean  v.  Clydesdale  Banking  Co.,  9  App.  Cas.  95,  107). 

(S)  As  to  the  effect  of  delay  in  presenting  the  cheque  for  payment,  see  ss.  74 
and  92.  Allowance  must  be  made  for  delay  necessarily  arising  from  the  fact  of  a 
cheque  being  crossed,  or  having  to  be  passed  through  branches  of  the  bank,  or 
any  other  particular  circumstances  {Prince  v.  Oriental  Bank,  3  App.  Cas.  325 ; 
47  L.  J.  C.  P.  42.     See  ante,  p.  70). 

(l)  Even  where  a  cheque  is  drawn  payable  to  "  bearer,"  it  may  be  indorsed  so 
as  to  make  the  indorser  liable.  (See  s.  56  ;  Keene  v.  Beard,  8  C.  B.  N.  S.  372 ; 
29  L.  J.  C.  P.  287.) 

In  order  to  charge  an  indorser,  a  presentment  under  s.  45  is  necessary  (see 
"  Bills  of  Exchange,"  note  (s),  ante,  p.  84) ;  but  it  seems  that  the  drawer  of  a 
cheque  is  not  discharged  by  delay  in  presentment  for  any  period  short,  of  six  years, 
unless  he  has  suffered  damage  through  the  delay.  (See  s.  74  (1),  above  cited ; 
Laws  v.  Rand,  3  C.  B.  N.  S.  412  ;  27  L.  J.  C.  P.  76  ;  Heywood  v.  Pickering,  L.  R.  9 
Q.  B.  428  ;  43  L.  J.  Q.  B.  145  ;  Chalmers  on  Bills,  7th  ed.,  p.  275.) 
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bankers  [or,  upon  the Bank],  payable  to  G.  H.  or  bearer  [or,  order], 

of  wMch  the  plaintiff  became  the  bearer  [or,  which  was  indorsed  by  the 
said  G.  H.  to  the  plaintifi],  and  which  was  duly  presented  for  payment  and 
was  dishonoured,  and  although  the  defendant  had  due  notice  thereof  by  a 

letter  [or,  notice  in  writing]  dated  the ,  19 — ,  he  has  not  paid 

the  said  cheque. 
Particulars  : — 


*By  Indorsee  of  Cheque  against  Indorser. 

The  plaintiff  claims  against  the  defendant  as  indorser  of  a  cheque  for 

£ .  dated  the  ~ ,  19 — ,  drawn  by  E.  F.  upon  Messrs.  G.  H.  and 

Co., Street, ,  bankers  [or,  upon  the Bank],  payable  to  /.  E. 

or  order,  and  indorsed  by  J.  K.  to  L.  M.  or  order,  and  by  L.  M.  to  the 
plaintiff,  which  said  cheque  was  duly  presented  for  payment  and  was 
dishonoured,  and,  although  the  defendant  had  due  notice  thereof  by  a 

letter  [or,  notice  in  writing]  dated  the ,  19—,  he  has  not  paid 

the  said  cheque. 

Particulars  : — 


*By  Bearer  or  Indorsee  of  a  Crossed  Cheque  against  Drawer  (m). 

1.  On  September  13th,  1913,  the  defendant  drew  a  cheque  upon  Messrs. 

E.  F.  and  Co.,  —  Street, ,  bankers  [or,  upon  the Bank],   for 

£ ,  payable  to  G.  H.  or  bearer  [or,  order]. 

2.  The  said  cheque  before  presentment  for  payment  was  crossed  generally 
under  the  provisions  of  the  Bills  of  Exchange  Act,  1882  [or,  was  duly  crossed 
with  the  name  of  Messrs.  J.  K.  and  Co.,  bankers]. 

3.  The  plaintiff  became  the  bearer  of  the  said  cheque  [or,  if  the  cheque 
was  drawn  payable  to  order.  The  said  cheque  was  indorsed  by  the  said  G.  H. 
to  the  plaintiff],  and  was  duly  presented  by  a  banker  [or,  by  the  said 
Messrs,  J.  K.  and  Co.],  for  payment,  and  was  dishonoured,  of  which  the 

defendant  had  due  notice  by  a  letter  [or,  notice  in  writing]  dated  the 

,  19 — ,  but  the  defendant  has  not  paid  the  said  cheque. 

Particulars  : — 


(m)  The  kw  relating  to  crossed  cheques  is  stated  in  ss.  76 — 82.  It  applies  also 
to  dividend  warrants  and  to  any  document  issued  by  a  banker's  customer  for  the 
purpose  of  enabling  any  person  to  obtain  payment  from  such  banker  of  the  sum 
therein  mentioned  (46  &  47  Vict.  c.  65,  s.  17).  The  addition  of  the  words  "  not 
negotiable  "  do  not  prevent  the  cheque  from  being  transferable,  but  they  prevent 
a  subsequent  transferee  from  acquiring  a  better  title  to  the  cheque  than  that 
which  was  possessed  by  his  transferor.  (See  Matthiessen  v.  London  and  County 
Bank,  5  C.  P.  D.  7  ;   Fisher  v.  Roberts,  6  Times  L.  R.  354.) 


Digitized  by  Microsoft® 


96        STATEMENTS   OP   CLAIM   IN    ACTIONS    OF   CONTEACT 

IV.  Promissory  Notes  («). 

*Glaim  by  Payee  against  Maker. 

The  plaintifi's  claim  is  against  the  defendant  as  maker  of  a  promissory 

note  for  £250,  dated  the  ■ ,  19 — ,  payable  to  the  plaintiff  four 

months  after  date. 
Particulars  : — 

£    s.    d. 

19—, ,  Principal   250    0    0 

Interest  from ,  19—,  to ,  19—...       10    0    0 


Amount  due   260    0     0 

{See  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  3.) 


*By  Payee  against  Maher  on  a  Note  payable  on  Demand  (o). 

The  plaintiff  claims  against  the  defendant  as  maker  of  a  promissory  note 

for  £ ,  dated  the ,  19 — ,  payable  to  the  plaintiff  on  demand, 

which  said  note  has  not  been  paid. 

Particulars : — 


(ra)  "  A  promissory  note  is  an  unconditional  promise  in  writing  made  by  one 
person  to  another  signed  by  the  maker  engaging  to  pay,  on  demand  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money  to,  or  to  the  order  of,  a 
specified  person  or  to  bearer  "  (s.  83) ;  it  is  inchoate  and  incomplete  until  deHverv 
to  the  payee  or  bearer  (s.  84).  The  addition  of  a  condition  as  to  the  effect  of 
giving  time  to  one  of  several  makers  does  not  prevent  an  instrument  being  a 
promissory  note  [Kirhwood  v.  Carroll,  [1903]  1  K.  B.  531 ;  72  L.  J.  K.  B.  208). 
Subject  to  the  provisions  of  Part  IV.  of  the  Bills  of  Exchange  Act,  1882,  the  rules 
relating  to  bills  of  exchange  apply  with  the  necessary  modifications  to  promissory 
notes. 

(o)  A  note  payable  "  on  demand  "  is  a  present  debt,  and  is  due  and  payable  at 
once,  without  demand,  and  the  Statute  of  Limitations  runs  from  the  date  of  the 
note  {post,  p.  629).  The  date  expressed  in  the  note  is  frimA  facie  presumed  to  be 
its  true  date,  but  where  it  is  not  issued  till  a  subsequent  date,  the  statute  runs 
from  the  date  of  its  issue  (Montague  v.  Perkins,  22  L.  J.  C.  P.  187).  A  note 
payable  on  demand  is  not  in  general  considered  as  overdue,  so  as  to  afiect  an 
indorsee  with  defects  of  title  of  which  he  had  no  notice.  (See  s,  86  (3),  cited  fosl, 
p.  530  ;  see  Brooks  v.  Mitchell,  9  M.  &  W.  15.)  Interest  does  not  run  on  such  notes 
if  not  expressly  made  payable  with  mterest,  until  a  demand  has  been  made,  or  an 
action  has  been  brought  (s.  57  (1),  note  (m),  ante,  p.  79  ;  see  Upton  v.  Lard  Ferrers, 
5  Ves.  801  ;  Lowndes  v.  Collins,  17  Ves.  27,  28).  Promissory  notes  purporting 
to  be  payable  al  sight,  or  on  presentation,  or  in  which  no  time  for  payment  is 
expressed,  are  now  promissory  notes  payable  on  demand.     (See  ss.  10,  89.) 
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*  Payee  against  Maker  on  a  Note  payable  at  a  fixed  Period  after  Demand  (p). 

The  plaintiff's  claim  is  against  the  defendant  as  maker  of  a  promissory 

note  for  £ ,  dated  the ■ •,  19 — ,  payable  to  the  plaintiff 

months  after  demand. 

Demand  was  made  verlDa,lly  [or,  by  letter,  or,  by  notice  in  writing]  on 
the ,  19 — ,  but  the  defendant  has  not  paid  the  said  note. 

Particxdars  : — 


*By  Payee  against  Maker  on  a  Note  made  payable  at  a  particular  Place  in 

the  Body  of  it  (q). 

The  plaintiff  claims  [or.  The  plaintiff's  claim  is]  against  the  defendant 

as  maker  of  a  promissory  note  for  £ ,  dated  the ,  19 — , 

payable  to  the  plaintiff  at  Messrs.  E.  F.  and  Co.'s, Street,  London 

[or,  at  the  offices  of  the Bank,  Limited,  at ], months  after 

date,  which  said  note  was  duly  presented  there  for  pajrment  and  has  not 
been  paid. 

Particulars  : — 


*By  Payee  against  Maker  on  a  Note  payable  by  Instalments  in  which  the 
whole  sum  is  made  payable  on  any  Default  (r). 

1.  On   16th   September,  1913,  the  defendant  by  his  promissory  note, 

promised  to  pay  to  the  plaintiff  £ in  manner  following,  namely,  £ 

on  the then  next  ensuing,  and  £ on  the  1st  day  of  each 

succeeding  month  until  the  whole  of  the  said  sum  should  be  fully  paid, 
and  further  by  his  said  note  promised  that  in  case  default  should  be  made 
in  payment  of  any  of  the  said  instalments,  the  whole  of  the  said  sum  of 
£ then  remaining  unpaid  should  become  immediately  payable. 

2.  The  defendant  made  default  in  payment  of  the  first  of  the  said 
instalments,  and  has  not  paid  the  said  £ or  any  part  thereof. 

Particulars  : — 


ip)  In  this  case  a  demand  is  requisite ;  so  where  a  note  is  payable  after  sight,  a, 
presentment  for  sight  is  necessary.     (See  ss.  14,  89.) 

iq)  By  s.  87  (1),  "  Where  a  promissory  note  is  in  the  body  of  it  made  payable  at  a 
particular  place,  it  must  be  presented  for  payment  at  that  place  in  order  to  render 
the  maker  liable.  In  any  other  case,  presentment  for  payment  is  not  necessary 
in  order  to  render  the  maker  liable."  A  mere  memorandum  of  the  place  of  pay- 
ment in  the  margin  or  foot  of  the  note  does  not  render  presentation  at  that  place 
necessary  {Exon  v.  Russell,  4  M.  &  S.  505  ;   Williams  v.  Wiring,  10  B.  &  C.  2). 

(r)  A  promissory  note  may  be  validly  made  payable  by  stated  instalments 
(s.  9  (1) ) ;  and  in  such  case  the  maker  is  entitled  to  the  days  of  grace  upon  the 
falling  due  of  each  instalment.  (See  s.  14  (1) ;  Oridge  v.  Sherborne,  11  M.  &  W. 
374 ;   Carlon  v.  Kenealy,  12  M.  &  W.  139.) 

B.L.  7 
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'*By  Payee  against  the  Makers  of  a  Joint  and  Several  Promissory  Note. 

The  plaintifE's  claim  is  agaiast  the  defendants  jointly,  and  also  against 
each  of  them  severally,  as  makers  of  a  joint  and  several  promissory  note 

for  £ ,  dated  the ,  19 — ,  payable  to  the  plaintifi months 

after  date,  which  said  note  has  not  been  paid. 

Particulars  : — 


*By  Indorsee  against  Maker  (s). 

The  plaintifE's  claim  is  against  the  defendant  as  maker  of  a  promissory 

note  for  £ ,  dated  the ,  19—,  payable  to  E.  F.  or  order 

months  after  date,  which  said  note  was  indorsed  by  the  said  E.  F.  to 
the  order  of  0.  H.,  and  by  the  said  G.  H.  to  the  plaintiff,  and  has  not 
been  paid. 

Particulars : — 


For  a  like  Form,  see  London,  &c..  Bank  v.  Glancarty,  [1892]  1  Q.  B.  689  ; 

61  L.  J.  Q.  B.  225. 


*By  Indorsee  against  Payee  («). 

1.  The  plaintifE  claims  agaiast  the  defendant  as  iadorser  of  a  promissory 

note  for  £ ,  dated  the ,  19 — ,  made  by  E.  F.,  payable  to  the 

defendant  or  order months  after  date,  which  note  was  indorsed  by 

the  defendant  to  the  plaintifE,  and  was  duly  presented  for  payment  and 
was  dishonoured,  of  which  the  defendant  had  notice  by  a  letter  dated 
the ,  19  -. 

2.  The  defendant  has  not  paid  the  said  note. 
Particulars : — 


By  Indorsee  against  Indorser  [t). 
1.  The  plaintifi  claims  against  the  defendant  as  indorser  of  a  promissory 
note  for  £ ,  dated  the ,  19- — ,  payable  to  J.  K.  or  order 


(a)  An  instrument  in  the  form  of  a  note  payable  to  the  maker's  order  is  not  a 
valid  promissory  note  until  it  is  indorsed.  (See  s.  83  (2).)  If  it  is  indorsed  in 
blank,  it  becomes  a  note  payable  to  bearer  and  may  be  so  described  in  the  State- 
ment of  Claim  {Hooper  v.  WiUiams,  2  Ex.  13).  If  specially  indorsed,  it  becomes  a 
note  payable  to  the  indorsee  or  order  {Gay  v.  Lander,  6  C.  B.  336),  and  may  be  so 
described. 

(t)  "  Presentment  for  payment  is  necessary  in  order  to  render  the  indorser  of  a 
note  liable,  and  where  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  at  that  place  is  necessary  in  order  to  render  an  indorser  liable ; 
but  when  a  place  of  payment  is  indicated  by  way  of  memorandum  onlj',  present- 
ment at  that  place  is  sufficient  to  render  the  indorser  liable,  but  a  presentment  to 
the  maker  elsewhere,  if  sufficient  in  other  respects,  shall  also  suffice"  (s.  87  (2) 
and  (3)). 
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months  after  date,  which  said  note  was  indorsed  by  the  said  J.  K.  to  the 
defendant,  and  by  the  defendant  to  the  plaiatiS,  and  was  duly  presented 
for  payment,  &c.  {coviinue  as  in  the  last  preceding  Form]. 


V.  Miscellaneous  Statements  of  Claims  relating  to  Bills. 

For  the  Breach  of  a  Promise  to  retire  a  Bill  at  Maturity  in  Consideration 

of  a  Renewal  (m). 

1.  On  the ,  19 — ,  it  was  agreed  verbally  [or,  by  an  agreement 

in  writing]  between  the  plaintiff  and  the  defendant  that  the  plaintifE 
should  accept  and  deliver  to  the  defendant  a  bill  of  exchange,  dated  the 

,  19 — ,  drawn  by  the  defendant  upon  the  plaintifE,  for  £ , 

payable  to  the  defendant months  after  date,  and  that  the  defendant 

should  thereupon  retire  a  certain  other  bill  of  exchange,  dated  the 

,  19 — ,  which  had  been  drawn  by  the  defendant  upon  and  accepted  by 

the  plaintifE,  for  £ ,  payable  to  the  defendant  or  order months 

after  date. 

2.  The  plaintifE  accordingly  accepted    the    first-mentioned   bill  and 
delivered  it  to  the  defendant. 

3.  The  defendant  did  not  retire  the  said  bUl,  dated  the ,  19 , 

whereby  the  plaintifE  was  obliged  to  pay  G.  H.,  who  was  the  holder  and 
indorser  thereof,  the  amount  of  that  bill  and  interest  thereon  and  the 
expenses  of  noting  the  same. 

Particulars  of  damage  : — 

• ,  19—.    Paid  to  G.  H.  £    s.    d. 

(1)  The  amount  of  the  last-mentioned  bill   

(2)  Interest  thereon       

(3)  Expenses  of  noting      

Total    


Claim  by  an  Agent  against  his  Employer  for  Breach  of  Agreement  to  accept 
a  Draft  for  the  Price  of  Goods  bought  under  the  Employment ;  see 
"  Agent,"  ante,  p.  53. 


Claim  by  the  Acceptor  of  an  Accommodation  Bill  on  the  Contract  to  indemnify 
him  ;  see  "  Indemnities,"  post,  p.  151. 

(w)  If  the  agreement  to  renew  is  contemporaneous  with  the  bill,  it  must  be  in 
writing,  as  its  effect  is  to  contradict  the  terms  of  a  written  instrument  [New 
London  Credit  Syndicate,  Ltd.  v.  Neak,  [1898]  2  Q.  B.  487  ;  67  L.  J.  Q.  B.  825). 
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Bills  of  Lading.    See  "  Shipping,"  post,  p.  232. 


Board  and  Lodging.    See  "  Landlord  and  Tenant,"  post,  p.  174. 


Bonds  {x). 


(a;)  A  bond  is  the  acknowledgment  of  a  debt  in  writing  under  the  hand  and  seal 
of  the  debtor,  who  is  then  caUed  the  obligor.  It  must  be  delivered  to  the  creditor, 
who  becomes  the  obligee.  Being  under  seal  it  requires  no  consideration  to  support 
it,  and  the  previous  simple  contract  debt,  if  any,  merges  in  the  bond.  It  binds 
both  the  real  and  personal  estate  of  the  obligor  (II  Geo.  4  and  1  Will.  4,  c.  47, 
s.  2  ;  44  &  45  Vict.  c.  41,  s.  59).    And  see  Precedent,  post,  p.  103. 

Bonds  are  of  three  kinds — 

(i)  "  Single  bonds,"  i.e.  bonds  without  any  condition, 
(ii)  "  Common  Money  Bonds." 

(iii)  "  Bonds  with  Special  Conditions "  ;  this  includes  any  bond  with  a 
condition,  which  is  not  a  common  money  bond. 

(i)  Single  bonds  are  now  reire.  Upon  a  single  bond  interest  is  not  recoverable 
as  such,  unless  the  bond  contains  express  provision  to  that  effect  (In  re  Dixon, 
[1900]  2  Ch.  at  p.  582  ;  69  L.  J.  Ch.  609). 

(ii)  A  "  common  money  bond  "  is  a  bond  given  to  secure  the  payment  of  a  sum 
of  money.  Thus  if  A.  borrowed  £500  from  B.  to  be  secured  by  A.'s  bond,  A. 
wouldj  on  the  face  of  the  bond,  acknowledge  that  he  owed  B.  £1000  ;  but  a 
condition  would  be  added  that  if  A.  paid  on  a  day  named  £500,  with  interest 
thereon  at  a  specified  rate,  the  bond  should  be  void.  By  the  common  law,  the 
whole  penalty  of  such  a  bond  was  recoverable  upon  a  breach  of  the  condition. 
The  Courts  of  equity,  however,  gave  relief  against  the  judgment  at  law,  upon 
payment  of  the  amount  really  due,  or  the  damages  arising  from  the  breach  of 
the  condition.  Power  to  grant  similar  relief  in  certain  cases  was  afterwards 
given  to  the  Courts  of  law  by  the  statute  4  &  5  Anne,  c.  3  (c.  16,  Ruff.). 
By  s.  12  of  that  statute  it  is  a  good  defence  to  an  action  on  the  bond  that 
the  obligor  has,  before  the  action  brought,  paid  to  the  obligee  the  principal 
and  interest  due  by  the  condition  of  such  bond,  together  with  costs,  although 
such  payment  was  not  made  strictly  according  to  the  condition.  Interest, 
therefore,  can  be  claimed  on  a  common  money  bond.  See  R.  S.  C.  1883,  App.  C, 
Sect.  IV.,  No.  7.  But  if  the  arrears  of  interest  accumulate  to  such  an  amount  as, 
together  with  the  principal,  to  exceed  the  penalty  of  the  bond,  the  creditor  can 
claim  no  more  than  the  penalty,  either  at  law  (WiMe  v.  Clarksm,  6  T.  R.  303  ; 
Hatton  V.  Harris,  [1892]  A.  C.  547  ;  62  L.  J.  P.  C.  24),  or  in  equity  {Clarke  v. 
Seton,  6  Ves.  411  ;  Hii^hes  v.  Wynne,  I  Myhie  &  Keen,  20),  except  in  special 
circumstances,  as  where  the  obUgor  has  delayed  the  creditor  by  vexatious  pro- 
ceedings {Orant  v.  Grant,  3  Sim.  340),  and  even  in  that  case  the  excess  can  only  be 
claimed  against  the  obhgor,  not  against  subsequent  incumbrancers  {Hatton  v. 
Harris,  supra ;  but  see  Knipe  v.  Blair,  [1900]  1  I.  R.  372).  It  was  formerly  the 
rule  at  common  law  for  the  plaintifi,  in  an  action  on  a  common  money  bond,  to 
claim  on  his  declaration  the  whole  penal  sum,  and  leave  the  defendant  to  plead 
the  condition  and  its  due  performance  in  reduction  of  liability.     But  now  the 


Digitized  by  Microsoft® 


BONDS  '^       \      l^lOl 

'\    ' 
*Claimfor  Debt  due  on  a  Common  Money  Bond  (y).  ^- . 

On  tlie  5tli  January,  1913,  tte  defendant  executed  a  bond  by  which  lie 
bound  himself  to  pay  to  the  plaintifi  the  sum  of  £1000.  The  said  bond  was 
subject  to  a  condition  that  if  the  defendant  paid  to  the  plaintifE  the  sum  of 
£500  on  5th  June,  1913,  with  interest  thereon  from  5th  January,  1913, 
at  the  rate  of  5  per  centum  per  annum,  the  bond  should  be  void. 
And  the  plaintifi  claims  : 

£      s.   d. 

1913, 5th  June.— Principal     500     0     0 

Interest  from  5th  January,  1913,  to  judgment  . . 


Amount  due      £ 


For  a  Claim  sfecially  indorsed  on  the  Writ  for  the  Ammint  of  a  Common 
Money  Bond  within  the  4:  <&  5  Anne,  c.  16,  s.  12,  see  Genard  v. 
Clowes,  [1892]  2  Q.  B.  11 ;  61  L.  J.  Q.  B.  487. 

plaintifE  almost  invariably  indorses  his  writ  with  a  claim  merely  for  the  lesser  sum 
named  in  the  condition  with  interest.  Such  a  claim  can  be  specially  indorsed 
under  Ord.  III.,  r.  6  {Oerrard  v.  Clowes,  [1892]  2  Q.  B.  11  j  61  L.  J.  Q.  B.  487  ; 
Strickland  v.  WHliams,  [1899]  1  Q.  B.  382 ;  68  L.  J.  Q.  B.  241  ;  In  re  Dixon, 
[1900]  2  Oh.  661  ;  69  L.  J.  Ch.  609).  The  date  of  the  bond,  the  rate  of  interest 
reserved,  and  the  period  in  respect  of  which  interest  is  claimed,  should  be  stated 
in  the  indorsement. 

(ui)  Any  bond  with  a  special  condition  is  governed  by  the  statute  8  &  9, 
Will.  3,  c.  11.  Bonds  are  frequentlj'  given  with  conditions  avoiding  them  on 
the  due  discharge  of  certain  duties  or  the  performance  of  other  specific  acts, 
agreed  to  be  done  by  the  obligor  or  by  some  one  for  whom  he  is  willing  to  be 
surety.  A  bond  conditioned  for  the  payment  of  a  certain  sum  by  instalments,  or 
for  the  payment  of  an  annuity,  is  within  the  statute  of  WiUiam  III. ;  it  is  not 
a  common  money  bond  within  the  statute  of  Anne  (WillougJiby  v.  Swinton, 
6  East,  550  ;  Walcot  v.  Goulding,  8  T.  R.  126).  So  any  covenant  with  a  clause 
making  a  penal  sum  payable  on  breach  is  within  the  statute  of  William  III.  In 
all  these  cases  the  whole  penalty  formerly  became  due  on  breach  of  any  part  of 
the  condition,  and  judgment  might  be  had  and  execution  issued  thereon,  subject 
only  to  the  control  of  a  Court  of  Equity,  if  the  debtor  applied  to  it  for  relief.  But 
by  the  8  &  9  WiU.  3,  c.  11,  s.  8,  any  plaintifi  suing  on  such  a  bond  is  required 
to  "  assign  "  {i.e.  to  state)  the  breaches  committed  by  the  obhgor,  and,  although 
judgment  can  still  be  signed  for  the  whole  penaltj,  execution  is  allowed  to  issue 
onlyf  or  the  amount  of  damages  actually  sustained  in  consequence  of  such  breaches, 
the  judgment  remaining  as  a  further  security  for  the  damages  to  be  sustained  by 
any  future  breach  [Hurst  v.  Jennings,  5  B.  &  C.  650.  See  also  Ord.  XIII., 
r.  14,  and  Ord.  XXII.,  r.  1 ;  and  Tuther  v.  CarcHam'pi,  21  Q.  B.  D.  414).  A  claim 
upon  a  bond  that  falls  within  8  &  9  WiD.  3,  c.  11,  cannot,  it  seems,  be  specially 
indorsed  on  the  writ. 

(y)  Interest,  as  such,  runs  upon  a  common  money  bond  with  a  penalty,  even 
though  interest  is  not  named  in  the  bond,  from  the  date  of  the  bond,  and  is  recover- 
able as  interest  and  not  as  damages  [FarquMr  v.  Norris,  7  T.  R.  124 ;  In  re 
Dixon,  [1900]  2  Ch.  561  ;  69  L.  J.  Ch.  609). 
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*0n  an  Annuity  Bond  stating  the  Condition  and  assigning  a  Breach  (z). 

1.  The  defendant,  by  his  bond  dated  the ,  19—    became 

bound  to  the  plaintifi  in  the  penal  sum  of  £ ,  to  be  paid  by  the  defendant 

to  the  plaintifi  subject  to  a  condition  thereunder  written  that  if  the  de- 
fendant should  pay  to  the  plaintifi  £ half-yearly,  on  the and 

the in  every  year,  during  the  life  of  the  plaintifi,  the  said  bond 

should  be  void. 

2.  The  defendant  has  not  paid  to  the  plaintifi  the  half-yearly  payment 
under  the  said  bond  which  became  due  on  the ,  19 — • 

Particulars : — 


*0n  a  Bond  with  a  Special  Condition,  setting  out  the  Condition  and  assigning 

Breaches  {a). 

1.  The  defendant,  by  his  bond  bearing  date  the ,  19 — ,  became 

bound  to  the  plaintifi  in  the  sum  of  £ ,  to  be  paid  by  the  defendant  to 

the  plaintifi  subject  to  a  condition  thereunder  written,  whereby,  after 
reciting  that  [here  state  the  material  recitals,  if  any,  in  the  condition],  the 
condition  of  the  said  bond  was  declared  to  be  that  if  [here  state  the  con- 
dition], then  the  said  bond  should  be  void. 

2.  [Here  state  the  breach  or  breaches  in  respect  of  which  the  plaintiff  seeks 
to  recover  damages.  If  there  are  several  breaches,  it  is  usually  convenient  to 
state  each  breach  in  a  separate  paragraph.] 


Action  on  a  Bond  guaranteeing  the  Fidelity  of  a  Clerk. 

1.  On  1st  August,  1910,  the  defendant  executed  a  bond  for  tne 
payment  to  the  plaintifi  of  the  sum  of  £1000.  The  condition  of  the  said 
bond  was  to  the  efiect  that  if  J.  H.  B.  would  faithfully  discharge  the  duties 
of  managiag  clerk  to  the  plaintifi  and  honestly  accoimt  for  and  pay  over 
to  the  plaintifi  all  moneys  coming  to  his  hands  on  behalf  of  the  plaintifi 
during  his  employment  as  such  managing  clerk,  the  bond  should  be  void. 

2.  The  said  J.  H.  B.  did  not  during  his  said  employment  faithfully 
discharge  the  duties  of  managing  clerk  to  the  plaintifi,  neither  did  he 
honestly  account  for  nor  pay  over  to  the  plaintifi  all  moneys  coming  to 
his  hands  on  behalf  of  the  plaintifi.  On  September  17th,  1912,  the  said 
J.  H.  B.  dishonestly  appropriated  to  his  own  use  the  sum  of  £250  which 
was  paid  to  him  by  X.  Y.  to  the  use  of  the  plaintifi.  And  the  plaintifi 
claims  the  said  sum  of  £250  and  interest  thereon  at  the  rate  of  5  per  cent, 
per  annum  from  17th  September,  1912,  to  the  date  of  payment  or  judgment. 

(«)  Annuity  bonds  are  within  the  8  &  9  WiU.  3,  c,  11. 

(a)  In  an  action  on  a  bond  within  the  8  &  9  WiU.  3,  o.  11,  although  the  breaches 
relied  upon  must  be  assigned,  it  is  open  to  the  plaintiff  to  claim  the  whole  amount 
of  the  penalty  of  the  bond,  so  that  the  judgment  may  stand  as  a  security  for  future 
breaches.    (See  ante,  y.  101.) 
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On  a  Replevin  Bond,  see  Dix  v.  Groom,  5  Ex.  D.  91. 


Action  on  a  Bond  against  the  Executor  and  Devisee  of  the  Obligor  (6). 

1.  William  Brown,  by  Bis  bond  dated  16tli  April,  1910,  bound  himself 
and  his  heu^s  to  pay  the  plaintiff  the  penal  sum  of  £1000,  subject  to  the 
condition  that  if  he  or  they  paid  the  plamtiff  the  sum  of  £500  on 
April  16th,  1911,  with  interest  thereon  at  the  rate  of  5  per  centum  per 
annum,  the  said  bond  should  be  void. 

2.  On  April  16th,  1911,  William  Brown  paid  the  plaintiff  £25,  being 
interest  on  £500  at  the  agreed  rate  for  one  year  ;  he  paid  the  plaintiff  the 
like  sum  on  April  16th,  1912.  He  made  no  other  payment  to  the 
plaintiff. 

3.  On  February  21st,  1914,  William  Brown  died. 

4.  The  defendant,  Robert  Smith,  is  the  sole  executor  of  William  Brown. 
The  defendant  Mary  Brown  is  the  widow  of  William  Brown,  who  by  his 
will,  dated  February  9th,  1912,  devised  to  her  all  his  real  estate. 

5.  The  plaintiff  does  not  know  whether  the  defendant  Robert  Smith 
has  assented  to  the  said  devise.  If  he  did  not  do  so  before  action,  the 
plaintiff  claims  from  him  the  sum  of  £579  3s.  id.,  being  principal  and 
interest  due  on  the  said  bond  at  date  of  writ.  If  the  defendant  Robert 
Smith  had  before  action  assented  to  the  said  devise,  the  plaintiff  claims 
the  said  sum  of  £579  3s.  id.  from  each  of  the  defendants  severally. 


Beokbe  (c). 
*By  a  Brolcerfor  Commission  and  Expenses. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiff  for  work  done  by  the  plaintiff  as  a  broker  and  agent  for 
the  defendant  at  his  request,  and  for  commission  and  reward  due 
from  the  defendant  to  the  plaintiff  in  respect  thereof  and  for  money 
paid  by  the  plaintiff  for  the  defendant  at  his  request  {d). 

Particulars  : — 

(6)  Under  the  terms  of  the  statutes  11  Geo.  4  and  1  Will.  4,  o.  47,  s.  2,  and  44 
and  45  Vict.  c.  41,  s.  59,  a  bond  binds  both  the  real  and  personal  estate  of  the 
obligor.     See  also  post,  p.  144. 

(c)  A  broker  is  an  agent  employed  to  negotiate  sales  and  purchases  of  goods  or 
shares,  &c.,  and  to  make  contracts  for  his  principals.  A  broker  is  not  usually 
authorised  to  make  contracts  in  his  own  name  (though  he  may  have  such  authority 
by  special  contract  or  by  the  usage  of  a  particular  market) ;  as  a  rule,  too,  he  has 
not  possession  of  the  goods  which  are  the  subject  of  the  sale.  In  these  two  respects 
he  differs  from  a  factor. 

{d)  A  broker  is,  in  general,  entitled  to  be  indemnified  by  his  principal  against 
expense  or  loss  whilst  acting  in  performance  of  his  instructions.      If  the  broker  is 
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Against  a  Broker,  who,  hy  the  Usage  of  a  Particular  Trade,  is  liable  as  a 
Primipal,for  not  accepting  Goods  sold  (e). 

1    The  defendant  is  a  broker  on  tlie  London  fruit  market.    He  was 

employed  as  such  broker  by  the  plaintiff  on  the _  19-  verbally 

[o.:by  letter  dated  the ,  19-],  to  sell  for  him  m  the  said  market 

tons  of  raisins  upon  the  terms  usual  in  the  said  market,  viz.,  that  it 

the  defendant,  the  selling  broker,  did  not  in  the  contract  note  fuinished 
by  him  to  the  plaintiff,  his  principal,  disclose  the  name  of  the  purchaser, 
the  defendant  should  be  personally  liable  to  the  plaintiff,  his  prmcipal, 
upon  the  contract  as  though  he,  the  defendant,  were  himself  the  purchaser. 

2.  The  defendant  accordingly  sold  the  said  raisins  for  the  plamtiff  on 
the  terms  aforesaid  and,  in  the  contract  note  which  he  furnished  to  the 

employed  to  make  and  does  make  real  and  actual  contracts  for  his  principal, 
he  is  entitled  to  recover  from  his  principal,  besides  his  commission,  any  payments 
made  by  him  in  respect  of  such  contracts  at  his  request,  and  such  request  would  be 
sufficiently  implied  from  the  fact  that  the  broker  was  employed  to  enter  into  such 
bargains  in  such  a  way  that,  by  the  usages  or  rules  of  the  Exchange  or  market  upon 
which  the  bargains  are  made,  the  broker  is  bound  to  make  such  payments  (Thackcr 
V.  Hardy,  4  Q.  B.  D.  685  ;  48  L.  J.  Q.  B.  289  ;  Forget  v.  Ostigny,  [1895]  A.  C.  318  ; 
64  L.  J.  P.  0.  62.) 

A  broker  or  agent  employed  to  buy  or  sell  for  his  principal  must  not  himself  be 
the  vendor  to,  or  the  purchaser  from,  his  principal  without  his  knowledge,  and  if  he 
acts  in  this  manner,  the  principal  is,  in  general,  entitled  to  repudiate  the  contract 
(BothscMld  V.  Brookman,  5  Bli.  N.  S.  165  j  2  Dow.  &  CI.  188  ;  7  L.  J.  Ch.  163  ; 
Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720  ;  40  L.  J.  Q.  B.  312  ;  Robinson  v.  Mollett, 
infra),  and  he  must  make  with  the  third  party  a  valid  contract,  the  same  both  as 
to  price  and  other  terms  as  he  puts  before  his  principal,  otherwise  his  principal 
is  in  general  entitled  to  repudiate  the  transaction  (Stange  v.  Lowitz,  14  Times  L.  R. 
468  ;  NicTmlson  v.  Mansfield,  17  Ih.  259). 

(e)  The  employment  of  a  broker  in  a  particular  trade  or  market  authorises  him  to 
act  according  to  the  reasonable  usages  of  such  trade  or  market,  so  far  as  they  are 
not  inconsistent  with  his  position  as  broker  or  with  the  terms  of  his  employment 
(Sutton  V.  Tatkam,  10  A.  &  E.  27  ;  Baring  v.  Stanton,  3  Ch.  D.  502  ;  BoUnson  v. 
MolleU,  L.  R.  7  H.  L.  802  ;  44  L.  J.  C.  P.  362).  In  some  trades  and  markets 
there  is  a  usage  that  a  broker  who  buys  or  sells  on  a  written  contract  expre^ly 
as  broker  for  a  principal,  but  without  disclosing  the  name  of  his  principal,  is 
personally  responsible  as  a  principal  for  the  performance  of  the  contract ;  and 
such  usage,  in  cases  where  it  appUes,  has  been  held  to  be  reasonable  and  binding, 
and  to  enable  the  party  with  whom  the  contract  is  made  to  sue,  on  the  breach 
of  such  contract,  either  the  broker  so  contracting  or  the  principal  for  whom  he 
acted  [Dale  v.  Humfrey,  E.  B.  &  E.  1004  ;  27  L.  J.  Q.  B.  390  ;  Fleet  v.  Murton, 
L.  R.  7  Q.  B.  126  ;  41  L.  J.  Q.  B.  49  ;  Pike  v.  Ongley,  18  Q.  B.  D.  708).  But  the 
terms  of  the  contract  may  be  such  as  to  exclude  such  usage  {Barrow  v.  Dyster,  13 
Q.  B.  D.  635 ;  51  I..  J.  Q.  B.  573). 

Where  the  goods  have  actually  been  delivered  according  to  contract,  and 
the  action  is  for  the  price  thereof  and  not  merely  for  damages  for  non-acceptance, 
the  third  paragraph  of  the  above  form  should  be  altered  to  show  such  delivery, 
and  the  particulars  should  be  framed  accordingly. 
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plaintifi  on  the ,  19 — .  in  respect  of  such  sale,  did  not  disclose 

the  name  of  the  purchaser. 

3.  The  defendant  has  refused  verbally  on  the ,  19—  [or,  by 

letter  dated  the ,  19 — ],  to  accept  or  pay  for  the  said  raisins. 

Particulars  of  damage  : — [See  post,  p.  217.) 


For  a  Claim  against  an  Agent  {or  Broher)  employed  to  purchase  Goods, 
for  negligently  disregarding  his  Instructions,  see  ante,  p.  54. 


For  Claims  hyand  against  Stockbrokers,  see  "  Stock  Exchange,"  post,  p.  244. 
See  also  "  Gaming,"  post,  p.  577. 


Building  Contract.    See  "  Work,"  post,  p.  262  et  seq. 


Building  Society.    See  "  Societies,"  post,  p.  238. 


Carriers  (/). 


(/)  Form  of  Action.] — ^A  carrier  is  in  many  oases  liable  to  be  sued  either  in 
contract  or  in  tort  at  the  option  of  the  plaintifi.  The  mere  fact  that  goods  have 
been  entrusted  to  him  or  that  he  has  received  a  person  as  a  passenger  to  be  carried, 
casts  a  duty  on  the  carrier,  whether  he  is  to  be  paid  for  his  services  or  not  (Harris  v. 
Perry,  [1903]  2  K.  B.  219,  226  ;  72  L.  J.  K.  B.  725).  And  from  the  employment 
is  implied  by  law  a  contract  identical  in  its  terms  with  the  duties  so  imposed  upon 
bim  (see  Morgan  v.  Bavey,  6  H.  c&  N.  265 ;  30  L.  J.  Ex.  131,  ]34).  It  is  generally 
sufficient  for  the  pleader  merely  to  allege  the  material  facts,  disregarding  all 
questions  of  the  precise  form  of  action.  Whenever  a  breach  of  duty  is  alleged 
the  facts  from  which  the  duty  arises  must  be  stated ;  it  is  not  enough  merely  to 
allege  a  duty,  without  showing  facts  which  create  that  duty  (Oautret  v.  Egerton, 
L.  R.  2  C.  P.  371 ;  36  L.  J.  C.  P.  191 ;  cited  with  approval  by  Lord  Alver- 
stone,  C.J.,  in  West  Rand  Central  told  Mining  Co.  v.  Bex,  [1905]  2  K.  B.  400  ;  74 
L.  J.  K.  B.  753).  The  test  appears  to  be  this :  is  the  contract  one  of  the  facts 
which  must  be  pleaded  in  order  to  establish  the  existence  of  that  duty  which  the 
defendant  is  alleged  to  have  broken.  If  so,  the  action  is  one  of  contract ;  for  the 
plaintiff  cannot  estabUsh  any  case  at  all  against  the  defendant,  without  proving 
that  he  made  a  contract  with  the  defendant  and  that  the  defendant  has  broken  it. 
In  such  a  case  it  is  the  contract  that  defines  the  liability  of  the  defendant.  The 
fact,  however,  that  there  is  a  contract  existing  between  the  parties  will  not 
prevent  the  plaintiff  from  suing  in  tort,  if  the  facts  be  such  that  he  can  show  a 
duty  in  the  defendant  without  relying  on  the  contract  (Kelly  v.  Metropolitan 
Railway  Co.,  [1895]  1  Q.  B.  944 ;  64  L.  J.  Q.  B.  568  ;  Meux  v.  Great  Eastern  Railway 
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Oo.,  [1895]  2  Q.  B.  387  ;  64  L.  J.  Q.  B.  667).  And  there  are  many  cases  in  which 
a  person,  who  is  no  party  to  a  contract,  may  sue  for  the  negligent  performance  of 
that  contract,  provided  it  was  entered  into  with  express  reference  to  himself  j 
thus  an  infant  or  a  servant  may  recover  damages  for  injuries  received  in  a  railway 
accident,  although  his  parent  or  master  took  his  ticket  for  him.  (See  Odgers  on 
the  Common  Law,  Book  III.,  Chap.  XXI.,  Torls  arising  out  of  contracts.)  The 
liabihty  of  a  railway  company  which  professes  to  carry  over  the  lines  of  other 
companies  as  well  as  its  own  extends  over  the  whole  distance  {CoUins  v.  Bristol  By. 
Co.,  29  L.  J.  Ex.  41 ;  Thomas  v.  BhymneyBy.  Co.,  L.  R.  6  Q.  B.  266  ;  39  L.  J.  Q.  B. 
141) ;  but  only  the  contracting  company  can  be  sued  for  any  breach  of  such  a 
contract  unless  the  circumstances  are  such  as  to  constitute  the  several  companies 
carrying  the  goods,  or  passengers,  partners  in  the  transaction  (Oill  v.  M.  8.  &  L. 
By.  Co.,  L.  B.  8  Q.  B.  186;  V(mlk&s  v.  Mei.  Dist.  By.  Co.,  5  C.  P.  D.  167;  49 
L.  J.  C.  P.  361).  But,  as  the  law  imposes  upon  all  persons  a  duty  to  do  no  act 
to  iajure  another,  such  other  companies  may  be  liable  in  an  action  of  tort  for  acts 
of  misfeasance  causing  injury  to  passengers  or  goods  entrusted  to  them  (FovZkes  v. 
Met.  Dist.  By.  Co.,  supra,  per  Bramwell,  L.J. ;  Self  v.  L.  B.  d:  S.  C.  By.  Co.,  32 
L.  T.  173),  or  for  breaches  of  the  duty  cast  upon  them  by  the  receipt  of  such 
passengers  or  goods  to  be  carried  by  them  {Hooper  v.  L.  &  N.  W.  By.  Co.,  43  L.  T. 
670 ;  50  L.  J.  C.  l:  103). 

Parties  to  the  Action.] — ^An  action  against  a  carrier  for  the  loss  of  goods,  or  for 
any  breach  of  duty,  or  of  contract,  is,  as  a  general  rule,  to  be  brought  in  the  name 
of  the  person  who,  by  himself  or  his  agent,  employed  the  defendant,  or  delivered 
the  goods  to  him.  When  goods  sold  are  forwarded  by  the  vendor  to  the  purchaser 
through  a  carrier,  it  is  often  a  matter  of  nicety  to  determine  whether  the  action 
should  be  in  the  name  of  the  consignor  or  in  that  of  the  consignee. 

The  action  should  be  brought  in  the  name  of  the  consignor  when  there  is  an 
express  agreement  between  him  and  the  carrier  as  to  the  employment  of  the 
canier  on  his  account  {Dunlop  v.  Lambert,  6  CI.  &  F.  600).  This  is  also  the  case 
where  the  consignor,  by  necessary  implication,  employs  the  carrier  on  his  account, 
which  is  usually  the  case  where  property  has  not  passed  to  the  consignee,  and  where 
the  goods  remain  during  the  carriage  at  the  risk  of  the  consignor,  as  where  goods 
are  forwarded  for  sale  on  approval  {Swain  v.  Shepherd,  1  M.  &  Rob.  223) ;  also 
where  the  consignor  has  to  carry  or  procure  at  his  own  expense  the  carriage  of  the 
goods.  (See  Q.  W.  By.  Co.  v.  Bagge,  15  Q.  B.  D.  625  ;  54  L.  J.  Q.  B.  599.)  It 
may  be  taken  as  a  general  rule  that  as  between  vendor  and  purchaser  the  right 
to  sue  the  carrier  goes,  primd  facie,  with  the  ownership  of  the  goods  {Murphy  v. 
Midland  By.  of  Ireland  Co.,  [1903]  2  Ir.  R.  5,  23,  30). 

On  the  other  hand  the  action  must  be  in  the  name  of  the  consignee  where  the 
deUvery  to  the  carrier  is  a  dehvery  to  the  consignee ;  it  is  for  him  then  that  the 
goods  are  earned,  and  the  consignor  in  employing  the  carrier  is  considered  as  the 
agent  of  the  consignee  for  that  purpose,  as  where  goods  are  delivered  to  a  carrier 
under  a  contract  of  sale  by  order  of  the  consignee  {Dawes  v.  Peck,  8  T.  R.  330  •  and 
see  the  Sale  of  Goods  Act,  1893,  s.  32),  or  where  goods  are  shipped  under  a  bUl 
ot  lading  by  order  and  on  account  of  the  consignee  {Brown  v.  Hodgson,  2  Camp.  36). 
In  such  cases  it  is  immaterial  that  the  consignor  paid  the  carriage  {King  v.  Meredith, 
2  Camp.  639) ;  the  test  is,  was  the  transaction  entered  into  on  behalf  of  the 
prmcipal  ?    (See  Dawes  v.  PecJc,  supra.) 

In  cases  where  the  consignee  receives  the  goods  and  promises,  either  expressly 
or  by  implication,  to  pay  the  carriage,  he  may  in  general  be  sued  by  the  carrier 
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I.  Of  Goods  by  Land. 

*Claim  by  a  Carrier  for  the  Carriage  of  Goods. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintifi  for  the  conveyance  of  goods  by  the  plaintiff  for  the  defendant  at 
his  request. 
Particulars  : — 

£    s.    d. 
1914.     Jan.  11th.     7  tons  of  copper  carried  from 

to 

Feb.  2nd.    i  iron  girders,  ditto      


Amoimt  due      £ 


*The  like,  by  a  Railway  Company. 

The  plaintiff's  claim  is  for  £ ,  payable  by  the  defendant  to  the 

plaintiff  for  the  carriage  of  goods  by  rail  for  the  defendant  at  his  request. 

Particulars : — [Here  set  out  the  journeys  and  charges,  and  identify  the 
goods  carried.  If  the  particulars  exceed  three  folios,  state  this  fact  and  refer 
to  full  particulars  already  delivered  or  to  be  delivered  with  the  pleading  {g).} 


Against  a  Carrier  for  not  carrying  and  delivering  Goods. 
1.  By  letters  passing  between  the  plaintiff  and  the  defendant  dated 

,  19 — ,  it  was  agreed  between  them  that  the  defendant  should 

carry  for  the  plaintiff  certain  goods,  viz. : — [describe  the  goods],  from 

to ,  and  there  deliver  them  to for  reward  to  the  defendant. 

for  the  carriage  of  the  goods,  as  his  delivery  of  the  goods  and  the  consequent 
waiver  of  his  lien  on  them  affords  sufficient  consideration  to  support  the  contract 
to  pay  such  carriage  {Mailer  v.  Young,  4  E.  &  B.  755  ;  25  L.  J.  Q.  B.  94). 

In  an  action  for  the  loss  of  a  passenger's  luggage,  it  was  held  that  the  owner 
might  sue  in  his  own  name,  though  he  travelled  as  the  servant  of  another  person, 
who  paid  his  fare  for  him  and  took  his  ticket  (Marshall  v.  Yorh.  By.  Co.,  11  C.  B. 
655 ;  21  L.  J.  C.  P.  34).  Where  a  servant  had  taken  with  him  as  part  of  his 
luggage  upon  a  journey,  for  which  he  had  taken  the  ticket,  his  portmanteau 
containing  his  livery,  which  was  the  property  of  his  master,  it  was  held  that  the 
master  could  maintain  an  action  against  the  railway  company  for  destruction 
of  the  hvery  by  an  act  of  misfeasance  on  the  part  of  one  of  the  company's  porters 
in  the  course  of  his  employment  (Meux  v.  0.  E.  By.  Co.,  [1895]  2  Q.  B.  387  ;  64 
L.  J.  Q.  B.  657). 

(g)  The  plaintiffs  may  in  some  cases  be  compeEed  to  give  particulars  splitting  up 
their  charges  similar  to  those  required  by  sect.  33,  sub.-s.  3,  of  the  R.  &  C.  T.  Act, 
1888  (L.  cfc  N.  W.  By.  Co.  v.  Lee,  7  Times  L.  R.  603  ;  cf.  Pickfords,  Ltd.  v. 
L.  <fc  N.  W.  By.  Co.,  [1905]  1  K.  B.  752  ;  74  L.  J.  K.  B.  634). 
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2.  The  defendant  on  tie ,  19—  received  the  said  goods  for 

the  purpose  and  on  the  terms  aforesaid,  but  did  not  carry  them  from 

to  ,  or  there  deliver  them  to ,  but  wholly  failed  to  deliver  and 

lost  them. 

3.  In  consequence,  the  plaintifi  has  been  deprived  of  the  said  goods  and 
has  lost  their  value  [stating  the  damage  according  to  the  fact]. 

Particulars  of  damage  : — 
And  the  plaintifE  claims  : 


Against  a  Common  Carrier  for  Injure/  to  Goods  (h). 

1.  The  defendant  is  a  common  carrier  of  goods  for  hire  from to . 

2.  On  the 19 — ,  the  plaiatifE  delivered  to  the  defendant 

and  the  defendant  as  such  common  carrier  received  from  the  plaintifi 

certam  goods  [describe  them]  at and  the  defendant  agreed  (i)  as  such 

carrier  to  carry  the  said  goods  safely  from to  for  hire  to  the 

defendant. 

3.  Yet  the  defendant  did  not  safely  carry  the  said  goods,  and  many  of 
them  were  broken  and  damaged  during  transit. 

Particulars  of  damage  : — 
And  the  plaintifi  claims  : 


The  like  against  a  Carrier  who  is  not  a  Common  Carrier  (k). 

1.  On  the ,  19 — ,  it  was  agreed  verbally  between  the  plaintifi  and 

the  defendant  that  the  defendant  would  carefully  carry  the  plaintifi's 

(h)  As  to  who  is  a  common  carrier,  see  Dickson  v.  0.  N.  Ey.  Co.,  18  Q.  B.  D.  176 ; 
56L.  J.  Q.  B.  Ill;  0.  W.  Ri/.  Co.  y.  Bunch,  IZAp^.Cas.Zl  ;  57  L.  J.  Q.  B.  361. 
The  duties  of  a  common  carrier  of  goods  imposed  by  law  in  the  absence  of  special 
agreement  are : — (i)  to  receive  for  carriage  aU  goods  offered,  provided  he  has 
convenience  to  carry  them,  and  the  goods  are  of  a  proper  kind,  and  the  employer 
is  ready  and  willing  to  pay  the  proper  and  reasonable  hire  (Piekford  v.  Grand 
Junction  By.  Co.,  8  M.  &  W.  372  ;  Johnson  v.  Midland  By.  Co.,  4  Ex.  367,  and  see 
Precedent,  p.  271) ;  (ii)  to  carry  for  a  reasonable  reward,  and  to  deliver  the  goods 
within  a  reasonable  time  {Hales  v.  L.  &  N.  W.  iJy.  Co. ,  4  B.  &  S.  66  ;  32  L.  J.  Q.  B. 
292  ;  Mallett  v.  G.  E.  By.  Co.,  [1899]  1  Q.  B.  309  ;  68  L.  J.  Q.  B.  256 ;  (iii)  to  insure 
their  safety  during  the  carriage  and  until  delivery,  the  act  of  God  and  the  King's 
enemies  excepted  {Nugent  v.  Smith,  1  C.  P.  D.  423  ;  45  L.  J.  C.  P.  697). 

(i)  This  agreement  may  be  impHed  by  law  from  the  fact  that  the  goods  have 
been  entrusted  to  and  received  by  the  defendant  {Morgan  v.  Bavey,  6  H.  &  N. 
265;   SOL.  J.  Ex.  131). 

The  following  forms  on  pp.  109-111  should  be  adapted  to  correspond  with  the 
above  precedent  whenever  the  defendant  is  a  common  carrier. 

{k)  Where  a  person,  in  carrying  on  a  public  busn_ess  of  taking  goods  for  carriage, 
takes  goods  without  stipulating  for  any  restriction  upon  his  personal  liability,  he  is 
subject  to  the  liability  of  a  common  carrier,  although  it  is  known  that  he  does  not 
personally  caiTy  or  provide  the  means  of  conveyance.  (See  HiU  v.  Scott,  [1895] 
2  Q.  B.  371 ;  lb.  713 ;  65  L.  J.  Q.  B.  87.) 
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goods,  viz.  [desoribe  them]  from to and  there  deliver  the  said 

goods  to  the  order  of  the  plaiatiff  for  reward  to  the  defendant. 

2.  The  defendant  on  the ,  19 — ,  received  the  said  goods  for 

the  purpose  and  on  the  terms  aforesaid,  but  did  not  carefully  carry  them. 

3.  The  said  goods  were  broken  and  damaged  whilst  being  carried  upon 
the  said  journey  by  the  negligence  and  want  of  care  of  the  defendant 
[give  particulars  of  the  negligence  and  want  of  care]. 

Particulars  of  damage  : — 
And  the  plaintiff  claims : 


Against  a  Carrier  for  Damage  done  to  Furniture  in  removing  it. 

1.  The  plaintifE  on  the ,  19—,  verbally  [or,  as  ike  case  may  he] 

employed  the  defendant  to  remove  and  carry  from to certain 

household  furniture  of  the  plaintifE,  upon  the  [implied]  terms  that  the 
defendant  should  use  due  care  and  skill  in  so  removing  and  carrying  the 
same  for  reward  to  the  defendant. 

2.  The  defendant  removed  and  carried  the  said  furniture  from to 

,  but  did  not  use  due  care  and  sldll  in  removing  or  carrying  the  same 

whereby  the  said  furniture  was  broken,  damaged,  and  lessened  in  value. 

Particulars : — 

And  the  plaintifi  claims : 


Against  a  Carrier  for  not  Delivering  within  a  reasonable  Time  (Z). 

1.  On  the 19 — ,  it  was  agreed  verbally  between  the  plaiatifE  and 

the  defendant  that  the  defendant  should  carry  for  the  plaintifi  certaia 

goods  [describe  them]  from  to  ,    and  there  deliver  the  same 

to  the  plaintifi  within  a  reasonable  time  in  that  behalf,  for  reward  to  the 
defendant. 

2.  The  defendant  on  the  — — ,  19 — ,  received  the  said  goods  for 

the  purpose  and  on  the  terms  aforesaid,  but  did  not  within  a  reasonable 

time  in  that  behalf  carry  them  from to ,  or  there  deliver  them  to 

the  plaintifE. 

3.  The  defendant  did  not  deliver  the  said  goods  at until  the 

'  ^^-■ 

4.  In  consequence  the  plaintifE  has  sufiered  the  following  damage, 

viz. : — 
Particulars  of  damage  : — 

(I)  The  carrier,  in  the  absence  of  special  agreement  as  to  time  for  delivery,  is 
bound  to  deliver  within  a  reasonable  time.  What  tMs  may  be  depends  upon  hia 
available  means  of  forwarding  the  goods  entrusted  to  him  and  upon  the  whole 
circumstances,  and  is,  in  each  case,  a  question  of  fact  {Hales  v.  L.  <Sa  N.  W.  By.  Go., 
4  B.  &  S.  61  ;  32  L.  J.  Q.  B.  292  ;  Taylor  v.  Q.  N.  Ry.  Co.,  L.  R.  1  0.  P.  385  ;  35 
L.  J.  C.  P.  210  ;  Ellis  v.  Thompson,  3  M.  &  W.  445,  per  Alderson,  B.  ;  and  see 
post,  p.  238). 
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Against  a  Carrier  for  not  Carrying  and  Delivering  Goods  in  Time  for  a 

Market  (m). 

1.  On  the ,  19 — ,  the  plaintifE  verbally  agreed  with  the  defen- 
dant that  the  defendant  would  carry  for  the  plaintifE  certain  goods  [describe 

(m)  If  goods  are  sent  by  a  carrier  by  land  to  be  sold  at  a  particular  market, 
and  by  reason  of  delay  on  the  part  of  the  carrier  they  have  not  arrived  in  time  for 
the  market,  damages  for  loss  of  market  may,  in  the  absence  of  conditions  to  the 
contrary,  be  recovered  {The  Parana,  2  P.  D.  118  ;  Wilson  v.  L.  &  T.  Ry.  Co.,  30 
L.  J.  0.  P.  232 ;  9  C.  B.  N.  S.  632  ;  Dunn  v.  BucJenall,  [1902]  2  K.  B.  614 ;  71 
L.  J.  K.  B.  963).  So,  if  samples,  useful  only  for  a  particular  season,  are  sent  by  a 
carrier  who  has  notice  of  the  nature  of  the  goods,  he  may  be  liable  for  the  whole 
value  to  the  sender  of  such  samples  if  by  reason  of  his  delay  in  carrying  them  they 
are  useless  when  they  are  dehvered  {Schulze  v.  G.  E.  Ry.  Co.,  19  Q.  B.  D.  30  ;  66 
L.  J.  Q.  B.  442).  A  carrier  wUl,  however,  not  be  liable  for  the  hotel  expenses 
of  a  commercial  traveller  who  was  kept  in  idleness  through  non-delivery  of  the 
samples,  unless  the  carrier  had  notice  that  this  would  be  the  necessary  result  of 
his  delay  (Woodger  v.  (?,  W.  Ry.  Co.,  L.  R.  2  C.  P.  318  ;  36  L.  J.  C.  P.  177). 

In  estimating  damages,  circumstances  peculiar  to  the  plaintiff,  of  which  the 
carrier  had  no  notice  or  with  reference  to  which  he  did  not  contract,  cannot  be 
used  in  aggravation  ;  as,  for  instance,  that  when  the  goods  did  at  length  arrive 
at  their  destination  the  plaintiff's  traveller,  who  would  have  sold  them,  had  left 
or  that  a  special  bargain  was  lost  (G.  W.  Ry.  Co.  v.  Redmayne,  L.  R.  1  C.  P. 
329  ;  Home  v.  Midland  Ry.  Co.,  L.  R.  7  C.  P.  538  ;  L.  R.  8  C.  P.  131  ;  42  L.  J.  C.  p] 
59).  Mere  knowledge  or  notice  of  the  purpose  of  a  sender  of  goods  will  not  suffice 
to  render  a  common  carrier,  who  by  his  breach  of  contract  defeats  that  purpose, 
liable  for  the  loss  consequent  upon  the  purpose  being  so  defeated.  The  knowledge 
must  be  acquired,  or  the  notice  given,  under  such  circumstances  as  to  make  the 
fulfilling  of  the  sender's  purpose  a  common  object  of  both  parties,  or  to  make  it  a 
term  of  the  contract  that  the  carrier  will  be  liable  for  such  damages  if  the  contract 
is  broken  {British  Columhia  Co.  v.  Netlkship,  L.  R.  3  C.  P.  499 ;  37  L.  J.  C.  P.  235  • 
Home  V.  Midland  Ry.  Co.,  supra).  Express  notice  of  the  purpose  is  not  necessary  if 
circumstances  are  known  to  the  carrier  from  which  the  purpose  ought  in  reason  to 
be  inferred.  Thus,  in  an  action  agamst  a  raUway  company  for  delay  in  dehvering 
goods,  a  notice  given  to  the  company  at  the  time  of  consigning  the  goods  that  the 
senders  were  under  contract  to  deUver  the  goods  by  a  certam  day,  was  held 
insufficient  to  charge  the  company  with  the  loss  of  the  contract  price  {Home  v. 
Midland  Ry.  Co.,  supra). 

As  to  what  circumstances  are  sufficient  to  constitute  a  binding  notice  of  the 
special  purpose  for  which  the  goods  are  sent,  see  Simpson  v.  L.  da  N.  W.  Ry.  Co., 
1  Q.  B.  D.  274 ;  45  L.  J.  Q.  B.  182  ;  and  Candy  v.  Midland  Ry.  Co.,  38  L.  1.226  • 
and  cases  cited  above.  '         '     '         ' 

In  an  action  agamst  a  carrier  for  the  loss  of  goods,  the  plaintiff  is,  hi  general 
entitled  to  recover  the  market  value  of  the  goods  at  the  place  to  which  thev  are 
consigned  {RiceY.  Baxevdale,  7  H.  &  N.  96  ;  30  L.  J.  Ex.  371  ;  British  Columbia 
Co.  V.  Nettleship,  supra ;  Rodocanachi  v.  Milburn,  18  Q.  B.  D.  67,  77  80  •  66 
L.  J.  Q.  B.  202).  If  there  is  no  market  for  such  goods  at  the  place  of  delivery  the 
cost  price,  together  with  the  cost  of  carriage  and  a  reasonable  aUowance  for 
plamtiff  8  profit,  would  appear  to  be  a  proper  measure  of  damages  {O'Hanhn  v. 
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them]  from to ,  in  time  for  a  market  to  be  there  held  on  the 

,  19 — ,  for  reward  to  the  defendant. 

2.  The  defendant  received  the  said  goods  for  the  purpose  and  on  the 
terms  aforesaid,  but  did  not  carry  them  m  time  for  the  said  market. 

3.  The  plaintiff  thereby  lost  the  profit  he  would  have  made  by  selling 
the  said  goods  at  the  said  market,  and  was  compelled  to  sell  them  at  a 
low  price,  and  lost  the  benefit  of  the  expense  he  incurred  in  attending  the 
said  market. 

Particulars  of  loss  and  expenses  : — 
And  the  plaintiff  claims : 


By  a  Carrier  for  the  Carriage  of  a  Horse,  and  for  Expenses  occasioned  hy 
Non-removal  thereof  within  a  reasonable  Tiine  after  Arrival  at 
Destination  (w). 

1.  By  an  agreement  in  writing  dated  the ,  19 — ,  it  was  agreed 

between  the  plaintiffs  and  the  defendant  that  the  plaintiffs  should  carry 
for  the  defendant  from  Doncaster  to  York  a  horse,  and  that  the  defendant 
should  within  a  reasonable  time  after  its  arrival  at  York  take  delivery  of 
the  said  horse  and  pay  the  plaintiffs  their  charges  for  the  said  carriage 
thereof. 

2.  The  plaintiffs  accordingly  carried  the  said  horse  to  York,  and  gave 

to  the  defendant  notice  of  its  arrival  there  on  the 19 — ,  by  letter, 

dated . 

3.  Yet  the  defendant  did  not  within  a  reasonable  time  take  delivery 
of  the  said  horse,  nor  has  he  paid  the  plaintiffs'  charges  for  the  carriage 
thereof,  whereupon  the  plaintiffs,  on  the  said  default  of  the  defendant, 
put  the  said  horse  at  livery,  and  paid  the  charges  for  so  putting  the  said 
horse  at  livery. 

Particulars  : — 

And  the  plaintiffs  claim : 

0.  W.  By.  Co.,  6  B.  &  S.  484  ;  34  L.  J.  Q.  B.  154).  Loss  of  hire  of  goodssentfor 
hire  caimot  be  recovered  where  the  carrier  has  no  notice  that  they  are  sent  for 
that  purpose  {Hales  v.  L.  dk  N.  W.  By.  Co.,  4  B.  &  S.  66  ;  32  L.  J.  Q.  B.  292). 

(n)  Carriers,  after  a  refusal  by  the  consignee  of  the  goods  carried,  or  when 
deUvery  at  the  place  or  to  the  person  named  cannot  be  effected,  become  "  in- 
voluntary bailees"  of  the  goods  thus  left  upon  their  hands,  and  are  only  bound  to 
act  with  reasonable  care  and  caution  with  respect  to  such  goods  {Hewgh  v.  L.  tb 
N.  W.  By.  Co.,  L.  R.  6  Ex.  51  ;  39  L.  J.  Ex.  48;  Chapman  v.  G.  W.  By.  Co.,  5 
Q.  B.  D.  278 ;  49  L.  J.  Q.  B.  420).  If  under  such  circumstances  it  becomes 
reasonable  to  incur  expenses  in  taking  care  of  the  goods,  the  carrier  can,  in  general, 
recover  such  expenses  from  the  person  with  whom  the  contract  of  carriage  was 
made  {Cargo  ex  Argos,  L.  R.  5  P.  C,  134 ;  O.  N.  By.  Co.  v.  Swaffield,  L.  R.  9  Ex. 
132  ;  43  L.  J.  Ex.  89). 
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Against  a  Railway  Company  to  recover  Over-charges  extorted  contra/ry  to 
s.  90  of  the  Railways  Clauses  Consolidation,  Act,  1845  (o). 

1.  On  the -,  19 — ,  the  plaintifi  employed  the  defendants  to 

carry  certain  parcels  of  goods  from to for  reward  to  the  defendants 

and  the  defendants  carried  the  said  goods  from to accordingly. 

2.  The  defendants  charged  the  plaintiff  for  the  carriage  of  the  said 
parcels  sums  in  excess  of  those  which  the  defendants  charged  other  persons 
for  the  carriage  of  parcels  containing  goods  of  a  like  description  and  under 
like  circumstances,  contrary  to  the  provisions  of  s.  90  of  the  Eailway  Clauses 
Consolidation  Act,  1845,  and  refused  to  deliver  the  said  parcels  until  the 
whole  amount  claimed  for  their  carriage  had  been  paid. 

3.  The  plaintiff  was,  therefore,  compelled  to  pay  and  did  pay  the  full 
amount  demanded  by  the  defendants,  and  seeks  to  recover  so  much  of 
each  such  payment  as  is  in  excess  of  the  amount  charged  by  the  defendants 
to  other  persons. 

Particulars  of  the  said  overcharges  : — 
And  the  plaintiff  claims. 


II.  Of  Passengers  (p). 


(o)  Though  common  carriers  are  by  common  law  obliged  to  carry  for  all  persons 
for  reasonable  reward,  they  are  not  obliged  to  charge  aU  persons  alike  or  equally, 
but  railway  companies  are,  in  general,  required  by  statute  to  charge  all  persons 
equally.  (See  the  Railway  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  90.) 
For  a  breach  of  this  requirement  an  action  lies  ;  and  overcharges  made  contrary 
to  this  enactment  are  illegal,  and,  if  paid  in  ignorance  of  the  facts,  or  paiid  under 
protest  and  extorted  under  compulsion,  they  may  be  recovered  by  means  of  an 
action  {Baxendak  v.  G.  W.  Ey.  Co.,  16  C.  B.  N.  S.  137  ;  Q.  W.  By.  Co.  v.  Sutton, 
L.  R.  4  H.  L.  226  ;  38  L.  J.  Ex.  177  ;  Shyrrmey  By.  Co.  v.  Bhymney  Iron  Co.,  25 
Q.  B.  D.  146  ;  59  L.  J.  Q.  B.  414).     The  company  may,  however,  charge  different 
rates  to  different  persons  where  the  services  rendered  are  different  {Strick  v. 
Swansea  Canal  Co.,  16  C.  B.  N.  S.  245  ;  33  L.  J.  C.  P.  240).     By  the  Railway  and 
Canal  Traffic  Act,  1854,  as  amended  by  the  Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  c.  48),  and  the  Railway  and  Canal  Traffic  Act,  1888,  power  is  given 
to  the  Railway  Commissioners  to  prevent  railway  companies  from  giving  any 
undue  preference  to  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic  (and  see  Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Vict.  o.  54) ). 
(p)  Carriers  of  passengers  are  bound  to  carry  any  passenger  who  desires  to 
travel  on  thek  line,  provided  that  there  is  room  in  their  conveyance  and  he  ia  not 
an  objectionable  person  {Clarke  v.  West  Ham  Corpwaiion,  [1909]  2  K.  B.  858 ; 
79  L.  J.  K.  B.  56).     But  in  all  other  respects  they  have  not  the  liabihty  of  a 
common  carrier.     Thus  they  do  not  insure  the  safety  of  passengers  during  the 
j  oiwney ,  but  they  undertake,  in  the  absence  of  any  special  contract  to  the  contrary, 
that  due  care  shall  be  used  in  the  conveyance  of  the  passenger  (Beadheadv.  Midland 
By.  Co.,  L.  R.  2  Q.  B.  412  ;  4  Q.  B.  379,  393  ;  36  L.  J.  Q.  B-  181  ;  38  L.  J.  Q.  B. 
169  ;  Daniel  v.  Met.  By.  Co.,  L.  R.  5  H.  L.  45,  55  ;  40  L.  J.  C.  P.  121 ;  Cobb  v. 
at.  W.  By.  Co.,  [1894]  A.  C.  419  ;  13  L.  J.  Q.  B.  629).    In  the  case  of  a  railway 
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Against  a  Carrier  for  Delay  in  Carrying  a  Passenger  (q). 

1.  TJie  plaintiff  is  a  lady  residing  at  Wrington,  in  the  county  of  Somerset. 
Tlie  defendants  are  the  Great  Western  Railway,  who  are  carriers  of  pas- 
sengers from  London  to  Wrington  for  reward. 


company  contracting  to  carry  a  passenger  to  a  place  beyond  their  own  line,  the 
company  undertake  that  due  caie  shall  be  used  in  conveying  him  so  far  as  regards 
railway  management  throughout  the  entire  journey,  and  are,  in  general,  liable  upon 
the  contract  for  the  negligence,  with  regard  to  his  conveyance,  of  the  servants  of 
the  companies  employed  by  them  to  carry  him  beyond  their  own  line,  as  though 
such  servants  had  been  their  own  {Thomas  v.  rihymnsy  My.  Co.,  L.  R.  5  Q.  B.  226  ; 
L.  R.  6  Q.  B.  266  ;  39  L.  J.  Q.  B.  141 ;  40  ib.  89) ;  they  are  also  hable  for  the 
defective  construction  of  stations  and  carriages  used  by  the  plaintiff ;  but  they 
are  not  liable  for  the  wrongful  acts  of  third  parties  over  whom  they  have  no  control 
{WrigU  v.  Midland  By.  Co.,  L.  R.  8  Ex.  137  ;  42  L.  J.  Ex.  80  ;  Daniel  v.  Met.  By. 
Co.,  L.  R.  5  H.  L.  45,  55 ;  40  L.  J.  G.  P.  121). 

A  passenger  may  make  a  special  contract  relieving  a  railway  company  from  any 
habUity  for  negligence  in  his  conveyance,  and  free  passes  usually  contain  a  con- 
dition to  that  efiect  {McCawley  v.  Furness  By.  Co.,  L.  R.  8  Q.  B.  57  ;  42  L.  J.  Q.  B. 
4 ;  GaUin  v.  L.  cfc  JV^.  W.  By.  Co.,  L.  R.  10  Q.  B.  212  ;  44  L.  J.  Q.  B.  89) ;  or  the 
hability  may,  as  in  the  case  of  workmen's  cheap  tickets,  be  limited  to  a  certain 
amount.  (See  Stirling  v.  L.  ds  S.  W.  By.  Co.,  12  Times  L.  R.  69.)  But  where  the 
workman' is  an  infant,  he  wiU  not  be  bound  by  a  special  condition  which  is  so  much 
to  his  detriment  as  to  be  unfair  to  him  {Flower  v.  L,  ch  N.  W.  By.  Co.,  [1894]  2 
Q.  B.  65 ;  63  L.  J.  Q.  B.  547). 

{q)  A  carrier,  in  the  absence  of  any  special  contract  as  to  time,  contracts  with 
regard  to  passengers,  cis  with  regard  to  goods,  to  carry  within  a  time  which  is, 
under  all  the  circumstances,  reasonable  {Hurst  v.  G.  W.  By.  Co.,  19  0.  B.  N.  S. 
310 ;  34  L.  J.  0.  P.  264 ;  Fitzgerald  v.  Midland  By.  Co.,  34  L.  T.  771). 

In  general,  railway  companies  impose  special  conditions  upon  passengers  carried 
by  them  with  regard  to  the  times  of  starting  and  arrival  of  trains,  and  with  regard 
to  delay.  Such  conditions  bind  passengers  to  whose  knowledge  they  are  brought, 
and  also,  it  would  seem,  passengers  who  have  not  become  aware  of  them,  if  the 
company  has  done  all  that  reasonably  should  be  done  to  make  such  passengers 
aware  of  them,  and  has  dealt  as  if  and  in  the  belief  that  they  had  become  aware 
of  them  {Parker  v.  S.  E.  By.  Co.,  2  C.  P.  D.  416,  422,  423  ;  46  L.  J.  C.  P.  768  ; 
Bichardson  v.  Bmuntree,  [1894]  A.  C.  217  ;  63  L.  J.  Q.  B.  283). 

Loss  occasioned  to  a  passenger  prevented  from  attending  business  appointments 
or  engagements  by  unreasonable  delay  in  carrying  him  to  his  destination  cannot, 
in  the  absence  of  a  special  contract  to  that  efiect,  be  recovered  against  a  carrier, 
as  such  damage  is  too  remote  {Hamlin  v.  G.  N.  By.  Co.,  1  H.  &  N.  408  ;  26  L.  J. 
Ex.  20). 

If  a  carrier  engages  to  put  a  person  down  at  a  given  place,  and  does  not  put  him 
down  there,  but  puts  him  down  somewhere  else,  such  person  may,  in  the  absence 
of  any  special  agreement  to  the  contrary,  adopt  reasonable  means  of  getting  to  the 
place  at  which  he  ought  to  have  been  put  down,  and  recover  the  costs  thereof 
as  damages  against  the  carrier  for  his  breach  of  contract  {Le  Blanche  v.  L.  dk  N.  W. 
By.  Co.,  1  C.  P.  D.  286,  313  ;  45  L.  J.  C.  P.  521  ;  Bright  v.  P.  <fc  0.  Navigation  Co., 
2  Com.  Cas.  106). 

B.L.  8 
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2.  On  15th  August,  1913,  the  plaintifE  desired  to  be  conveyed  from 
London  to  Wrington,  and  took  a  ticket  for  that  purpose  at  Paddington 
Station.  She  became  a  passenger  in  the  train,  which  the  defendants  had 
represented  would  leave  Paddington  Station  at  6.40  p.m.,  and  reach 
Bristol  at  8.52  p.m.  The  defendants  further  represented  that  a  local 
train  would  leave  Bristol  at  9.30  p.m.  and  arrive  at  Wrington  at  10.22  p.m. 

3.  The  said  train  was  late  in  leaving  Paddington  Station,  and  did  not 
reach  Bristol  until  10  p.m.  By  this  time  the  local  train  from  Bristol  to 
Wrington  had  left,  and  there  was  no  other  train  by  which  the  plaintifi 
could  reach  her  home  that  night.  The  plaintifi  was  thereby  compelled 
to  sleep  that  night  in  a  hotel  at  Bristol,  and  was  put  to  other  expense, 
and  was  subjected  to  great  inconvenience  and  annoyance. 

Particulars  of  damage  : — 
And  the  plaintiff  claims : 


For  a  precedent  of  a  claim  for  conveying  a  passenger  to  the  wrong  station, 
see  Rolls  v.  L.  &  S.  W.  By.,  L.  R.  10  Q.  B.  11 ;  44  L.  J.  Q.  B.  49. 


By  a  passenger  against  a  Railway  Company   for  damages  for  personal 
injuries  sustained  in  a  collision  ;  see  "  Carriers,"  post,  p.  272. 


Against  a  Railway  Company  for  Loss  of  Passenger's  Luggage  (r). 

1.  On  the ,  19 — ,  the  plaintiff  became  a  passenger  to  be 

carried,  with  his  luggage,  by  the  defendants  from  —  to  by  the 

defendants'  railway  for  reward  to  them. 

(r)  Carriers  are  liable  lor  loss  of,  or  injuries  caused  to,  passengers'  luggage  by 
negligence  of  themselves  or  their  servants,  whilst  in  their  charge  {Cohen  v.  S.  E. 
By.  Co.,  2  Ex.  D.  253 ;  46  L.  J.  Ex.  417) ;  and  in  the  case  of  luggage  taken  by  them 
out  of  the  care  and  control  of  the  passenger,  they  are  Mable  as  common  carriers 
in  the  absence  of  any  special  contract  to  the  contrary  {Singer  Co.  v.  L.  cfe  8.  W, 
By.  Co.,  [1894]  1  Q.  B.  at  p.  837).  With  regard  to  luggage  placed  by  a  railway 
company  in  the  same  carriage  vrith  the  passenger  at  the  request,  or  with  the 
consent  of,  the  passenger,  the  company  are  common  carriers — subject  to  this 
modification,  that  if  the  passenger  interferes  with  their  exclusive  control  of  such 
luggage,  the  company  are  not  hable  for  any  loss  or  injury  occurring  duruig  its 
transit  caused  by  the  act  or  default  of  the  psissenger.  The  short  period  during 
which  a  railway  porter  takes  charge  of  a  passenger's  luggage  before  it  is  put  into 
the  train  on  his  arrival,  or  into  a  cab  on  his  departure,  may  be  regarded  as  a  part 
of  the  period  of  transit,  and  the  railway  company  is  responsible  during  that  period 
to  the  same  extent  as  during  the  rest  of  the  journey  {0.  W.  By.  Co.  v.  Btmch,  13 
App.  Cas.  31 ;  57  L.  J.  Q.  B.  361).  It  would  be  otherwise  if  the  luggage  were  left 
in  the  care  of  the  porter  for  an  unreasonable  time. 
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2.  The  defendant  did  not  carry  the  plaintiff's  luggage  to ,  but  lost 

it  upon  the  said  journey,  whereby  the  plaintiff  has  suffered  damage. 
Particulars  : — 
[State  contents  of  luggage,  and  value  of  the  articles  lost.] 


Chaeterparty  ;  see  "  Shipping,"  post,  p.  230, 


Companies  and  Corporations  (s). 

Claim  hy  a  Company  against  a  Shareholder  for  Allotment  Money 

and  Calls  {t). 

1.  The  plaintiff  company  is  a  company  registered  under  the  Companies 
(Consolidation)  Act,  1908. 

A  passenger  by  railway  is  entitled  to  have  a  certain  amount  of  personal  luggage 
conveyed  along  with  him  without  extra  charge.  By  "  personal  luggage  "  is 
meant  such  things  as  a  passenger  requires  for  his  personal  use  and  convenience, 
according  to  the  habits  of  the  class  to  which  he  belongs,  and  ordinarily  takes  with 
him  when  visiting  different  places.  Thus  household  furniture,  traveller's  samples, 
and  merchandise  of  all  kinds  are  clearly  not  personal  luggage  (see  Hudston  v. 
Midland  By.  Go.,  L.  R.  4  Q.  B.  366  ;  38  L.  J.  Q.  B.  213  ;  Macrow  v.  0.  W.  By.  Co., 
L.  R.  6  Q.  B.  672  ;  40  L.  J.  Q.  B.  300  ;  Britten  v.  G.  N.  By.  Go.,  [1899]  1  Q.  B.  243  ; 
68  L.  J.  Q.  B.  75).  A  passenger  by  railway  who  takes-  merchandise  as  his  personal 
luggage  cannot  claim  in  respect  of  it  against  the  company,  unless  the  company 
have  voluntarily  and  knowingly  accepted  it  as  personal  luggage,  and  waived  their 
right  to  charge  for  it  as  merchandise,  as,  for  example,  by  raising  no  objection 
when  informed  of  its  nature  either  by  the  passenger  or  by  its  appearance  (Belfast, 
&c.,  By.  Go.  v.  Keys,  9  H.  L.  C.  556). 

The  carrier  is  bound  to  be  ready  to  dehver  luggage  of  which  he  takes  charge  to 
the  passenger  at  the  end  of  the  journey.  As  to  what  is  a  sufficient  deUvery,  see 
Hodkinson  v.  L.  &  N.  W.  By.  Co.,  14  Q.  B.  D.  228. 

(«)  Pubhc  companies  and  other  corporations  aggregate,  whether  incorporated 
by  charter,  by  prescription,  by  Act  of  Parliament,  or  by  statutory  registration, 
sue  and  are  sued  by  their  corporate  name.  This  must  be  set  out  in  fuU  on  the 
wnt  and  in  the  heading  of  every  pleading,  though  in  the  body  of  the  pleading  it 
is  sufficient  to  say  "  the  plaintiffs  "  or  "  the  plaintiff  company." 

Most  hmited  companies  are  now  governed  by  the  Companies  (Consolidation) 
Act,  1908  (8  Edw.  7,  o.  69).  When  such  a  company  is  being  wound  up  by  the 
Court,  the  liquidator  may,  with  the  sanction  either  of  the  Court  or  of  the  committee 
of  inspection,  bring  or  defend  any  action  in  the  name  and  on  behalf  of  the  company. 
On  a  voluntary  winding  up,  the  liquidator  has  the  same  power  without  obtaining 
any  such  sanction  (ss.  151  and  186).  The  property  of  a  company  registered 
undet  the  Act  of  1908  does  not  vest  in  the  hquidator  during  a  winding  up, 
although  he  has  the  custody  and  control  of  it,  and  actions,  when  brought  or  con- 
tinued during  the  winding  up,  are  commenced  or  continued  by  and  against  the 
company  in  its  corporate  name  (ss.  150, 151)  and  not  in  the  name  of  the  hquidator. 

(<)  When  a  company  registered  under  the  Companies  Act,  1862,  sued  one  of  its 
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2.  The  Aiticles  of  AssooiatioB  of  the  plaintifE  company  (Nos.  18  and  19) 
authorise  the  directors  to  make  calls  on  all  shares  not  fully  paid  up  and  to 
charge  interest  at  the  rate  of  5  per  cent,  per  annum  on  all  moneys  due  to 
the  plaintifi  company  from  its  members  from  the  date  at  which  they 
become  payable  till  date  of  payment. 

3.  On  July  21st,  1912,  the  defendant  applied  for  100  shares  of  £5  each 
m  the  capital  of  the  plaintifi  company  and  at  the  same  time  he  paid  £1  on 
each  share.  In  his  application  he  promised  to  pay  a  second  £1  per  share 
on  allotment. 

i.  On  August  21st,  1912,  the  defendant  was  allotted  the  100  shares  for 
which  he  had  applied,  but  he  has  not  paid  to  the  plaintifi  company  the 
money  due  from  him  on  allotment  or  any  part  thereof. 

5.  On  March  20th,  1913,  the  directors  of  the  plaintiff  company  duly 
made  on  all  the  members  of  the  company  a  call  of  £1  per  share,  payable 
on  April  20th,  1913.  On  June  29th,  1913,  the  directors  made  a  second  Call 
on  all  the  members  of  the  company  of  £1  per  share,  payable  on  July  29th, 
1913.  Due  notice  of  each  of  these  said  calls  was  given  to  the  defendant, 
yet  he  has  not  paid  either  of  the  said  calls  or  any  money  on  account 
thereof. 


own  members  for  money  due  to  it,  it  was  permitted  by  s.  70  of  that  Act  to  employ 
a  very  simple  and  concise  form  of  pleading  which,  but  for  the  Act,  would  have 
been  demurrable.  This  section  has  now  been  repealed  and,  purposely  no  doubt, 
has  not  been  re-enacted  in  the  Companies  (GonsoUdation)  Act,  1908  ;  hence,  the 
form  of  pleading  which  it  sanctioned  is  no  longer  permissible.  A  company 
registered  under  the  Act  of  1908  must  now  draft  its  pleadings  in  the  same  way 
as  any  other  plaintifE ;  that  is  to  say,  it  must  set  out  in  its  Statement  of  Claim 
every  fact  on  which  it  will  rely  at  the  trial.  Thus  in  an  action  for  calls,  it  is 
generally  only  necessary  to  prove  that  the  calls  sued  for  were  made,  that  the 
defendant  was  then  a  shareholder,  that  he  had  due  notice  of  the  making  of 
the  calls,  and  that  the  time  appointed  for  their  payment  elapsed  before 
action. 

If  interest  on  allotment  moneys  or  calls  is  sought  to  be  recovered,  the  express 
or  implied  contract  under  which  it  became  payable  must  be  shown  in  the  pleadmg, 
whether  endorsed  on  the  writ  or  not  (Oold  Ores  Co.  v.  Pan,  [1892]  2  Q.  B.  14  ; 
61  L.  J.  Q.  B.  522). 

By  s.  14  (2)  of  the  Act,  all  money  payable  by  a  member  to  a  company  under  the 
memorandum  or  articles,  a.  phrase  which  includes  calls,  is  to  be  deemed  to  be  a 
debt  in  the  nature  of  a  specialty  debt ;  and  s.  125  contains  a  hke  enactment  as  to 
the  liabiUty  of  contributories  on  a  winding  up. 

Under  ordinary  circumstances,  and  in  the  absence  of  some  special  provision  to 
the  contrary  in  the  Act  or  articles  of  association  constituting  or  regulating  the 
company,  the  person  Uable  to  pay  a  call  is  the  person  who  was  registered  as  the 
holder  of  the  shares  at  the  time  the  call  was  made.  Where,  however,  the  transfer 
is  registered  after  the  call  was  made,  but  before  it  has  become  payable,  it  seems 
that  the  transferor,  and  not  the  transferee,  is  the  person  primd  facie  liable,  but 
this  may  bo  affected  by  the  terms  of  the  transfer.  (Sec  Sch.  I.,  Table  A.,  Arts.  18 
to  23.) 

Digitized  by  Microsoft® 


COMPANIES   AND   COEPORATIONS  ]  17 

And  tlie  plaintifE  company  claims — 

(i)  In  respect  of  allotment  money  . .         . .         . .         . .  £100 

(ii)  In  respect  of  the  said  calls £200 

(iii)  Interest  till  date  of  writ  at  the  rate  of  5  per  cent,  per 
annum  (u)  [or,  till  date  of  payment] : — • 

(a)  on  the  allotment  money  from  August  21st,  1912       . .  £ 

(6)  on  first  call  from  April  20th,  1912        £ 

(c)  on  the  second  call  fi-om  July  29th,  1913         . .         . .  £ 


Total 


*By  a  Company  formed  hy  an  Act  of  Parliament  incorporating  the  Provisions 
of  the  Companies  Clauses  Consolidation  Act,  1845,  against  a  Share- 
holder for  a  Call  (x). 

1.  The  plaintifi  company  is  a  company  incorporated  by  the Act, 

1912  [or  specify  the  Act  hy  the  year  and  chapter],  which  incorporates  the 
provisions  of  the  Companies  Clauses  Consolidation  Act,  1845.  The 
defendant  is  the  holder  of  100  shares  ia  the  capital  of  the  plaintifi  company. 

2.  The  defendant,  as  a  shareholder  of  the  company,  is  indebted  to  the 

plaintiff  company  for  a  call  of  £ — —  per  share,  payable  on  the , 

19 — ,  upon  his  100  shares  in  the  company  whereby  an  action  has  accrued 
to  the  plaintifE  company  by  virtue  of  the  said  Act  and  of  the  Companies 
Clauses  Consolidation  Act,  1845. 

{u)  Interest  can  be  claimed  only  to  date  of  writ,  unless  the  Article  which  gives 
the  right  to  interest  declares  that  it  shall  run  tiU  "  the  time  of  payment,"  in  which 
case  this  fact  should  be  mentioned  in  the  Statement  of  Claim. 

(k)  a  company  whose  special  Act  incorporates  the  provisions  of  the  Companies 
Clauses  Consohdation  Act,  1846  (8  &  9  Vict.  c.  16),  is  authorised  by  s.  26  of  the 
latter  Act  to  use  a  short  form  of  pleading  in  an  action  against  one  of  its  members, 
similar  to  that  authorised  by  s.  70  of  the  Companies  Act,  1862  (now  repealed ;  see 
note  (<),  p.  115).  This  section  of  the  Act  of  1845  is  still  in  force  and  is  as 
follows : — "  la  any  action  or  suit  to  be  brought  by  the  company  against  any  share- 
holder to  recover  any  m.oney  due  for  any  call,  it  shall  not  be  necessary  to  set  forth 
the  special  matter,  but  it  shall  be  sufficient  for  the  company  to  declare  that  the 
defendant  is  the  holder  of  one  share  or  more  in  the  company  (stating  the  number 
of  shares),  and  is  indebted  to  the  company  in  the  sum  of  money  to  which  the  calls 
in  arrear  shall  amount  in  respect  of  one  call  or  more  upon  one  share  or  more 
(stating  the  number  and  amount  of  each  of  such  calls),  whereby  an  action  hath 
accrued  to  the  company  by  virtue  of  this  and  the  special  Act."  The  statutory 
form  must,  if  adopted,  be  strictly  followed  (Moore  v.  Metropolitan  Sewage  Co., 
3  Ex.  333).  The  averment  that  the  defendant  "  is  a  shareholder  "  includes  the 
allegation  that  he  was  a  shareholder  at  the  time  the  call  was  made  {Belfast  By.  Co. 
V.  Strange,  1  Ex.  739).  The  form  therefore  is  not  apphcableinan  action  against 
an  executor  of  a  deceased  shareholder  who  died  after  the  calls  were  made  (Birken- 
head, &€.,  Ry.  Cn.  V.  Cotp.iwor1h,  5  Ex.  226). 
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Particulars  : — 

Amount  due  in  respect  of  call,  made  on  the 

,  19—,  of  £1  per  share  on  100  shares  . .     £100 

Interest  upon  the  amount  of  the  said  call  from 

to ,  19—  £ 


And  the  pl&intifE  company  claims  £- 


*The  like  by  a  Company  for  Allotment  Money  [y). 

1.  The  plaintiff  company  is  a  company  incorporated  by  the  Act, 

1912  [or  specify  the  year  and,  chapter],  which  incorporates  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  1845. 

2.  On  September  18th,  1912,  the  defendant  applied  for  100  shares  of 
£5  each  in  the  capital  of  the  plaintiff  company  and  in  his  application  he 
undertook  to  pay  the  sum  of  £1  per  share  on  allotment. 

3.  On  October,  6th  1912,  the  defendant  was  allotted  the  100  shares  for 
which  he  had  applied,  but  he  has  not  paid  to  the  plaintiff  company  the 
money  due  from  him  on  allotment  or  any  part  thereof. 

And  the  plaintiff  company  claims  : 


For  a  Precedent  of  a  Claim  by  a  Shareholder  on  behalf  of  himself  and  other 
Shareholders  for  a  declaration  that  a  call  made  by  the  Directors  is  ultra 
vires  of  the  company,  and  for  an  injunction,  see  Palmer  on  Companies, 
nth  Edition,  at  p.  1384  (z). 

iy)  The  applicant  for  shares  is  bound  by  his  offer  to  accept  the  shares  and  pay 
the  allotment  money  on  them,  if  an  allotment  is  duly  made  in  accordance  with  such 
offer  and  due  notice  of  allotment  is  properly  posted  to  him,  even  though  such 
notice  does  not  actually  reach  him  [Harris's  Case,  L.  R.  7  Ch.  687  ;  41  L.  L.  Ch. 
621 ;  Beck's  Case,  L.  R.  9  Ch.  392  ;  43  L.  J.  Ch.  531  ;  Household  Ins.  Co.  v.  Orant, 
4  Ex.  D.  216  ;  48  L.  J.  Ex.  577  ;  Hentliorn  v.  Fraser,  [1892]  2  Ch.  27  ;  61  L.  J.  Ch. 
373), 

(z)  Where  the  directors  or  agents  of  a  company  have,  on  its  behalf,  entered  into 
contracts  which  are  idtra  vires  of  the  company,  as  not  being  within  the  scope  of  its 
constitution  or  as  being  expressly  or  impHedly  proliibited  by  any  statutes  by  or 
under  which  it  is  created,  such  contracts  are  not  binding  on  the  company  {Ashbury 
By.  Carriage  Co.  v.  Biche,  L.  R.  7  H.  L.  653  ;  44  L.  J.  Ex.  185  ;  Attorney-General 
V.  0.  E.  By.  Co.,  6  App.  Cas.  473  ;  49  L.  J.  Ch.  545  ;  TFemZocfc  v.  Biver  Dee  Co.,  10 
App.  Cas.  354).  In  the  case  of  companies  formed  under  the  Companies  Act,  1908, 
the  scope  of  their  constitution  is  defined  and  Umited  by  their  memorandum  of 
association,  and  they  have  no  power  of  entering  into  contracts  for  purposes 
not  covered  by  that  memorandum  either  expressly  or  by  reasonable  implication 
{Ashbury  By.  Carriage  Co.  v.  Biche,  supra).  Contracts  which  are  tdtra  vires  of 
the  company  are  incapable  of  being  ratified  even  by  the  unanimous  consent  of 
all  the  shareholders  (76.). 
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*  Against  a  Company  under  s.  65  of  the  Companies  Glauses  Consolidation  Act, 
1845,  for  Costs  and  Expenses  incurred  in  obtaining  the  Company's 
special  Act  (a). 

1.  The  plaintiff  claims  against  the  defendants,  who  are  a  company  in- 
corporated by  and  under  the Act  [state  the  company's  special  Act], 

which  Act  iacorporates  s.  65  of  the  Companies  Clauses  Consolidation  Act, 
1845,  for  money  payable  by  the  defendants  to  the  plaintiff  for  work  done 
and  money  paid  by  the  plaintiff  in  and  about  obtaining  the  said  Act. 

2.  The  defendants  have  raised  moneys  sufficient  to  satisfy  and  applicable 
to  the  satisfaction  of  the  plaintiff's  [claim,  which  is  within  and  under  the 
said  s.  65  of  the  Companies  Clauses  Consolidation  Act,  1845. 

Particulars  :— 


*By  the  Assignee  of  a  Debt  assigned  by  a  Liquidator  of  a  Company  (b). 

1.  The  — — ■  Company,  Limited,  which  was  a  company  registered  imder 
the  Companies  (Consolidation)  Act,  1908,  sold  and  delivered  to  the  de- 
fendant   tons  of  iron  at  £ per  ton,  payable  on  delivery. 

2.  After  the  said  iron  had  been  delivered  and  whilst  the  price  of  it  was 
owing  to  the  said  company  by  the  defendant,  an  order  was  made  by  the 

(o)  The  Companies  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  16),  s.  65,  enacts 
that  "  all  the  money  raised  by  the  company — whether  by  subscription  of  the 
shareholders,  or  by  loan,  or  otherwise — shall  be  apphed,  firstly,  in  paying  the 
costs  and  expenses  incurred  in  obtaining  the  special  Act,  and  all  expenses  incident 
thereto."  This  section  creates  a  debt  entitling  promoters  (that  is,  the  persons 
engaged  in  obtaining  the  bill,  and  who  have  no  paymaster  to  look  to  but  the 
company)  to  payment  out  of  the  moneys  raised  by  the  company  ( Wyatt  v.  Met. 
Board  of  Works,  11  C.  B.  N.  S.  744  ;  31  L.  J.  C.  P.  217  ;  In  re  Skegness  Tramways 
Co.,  41  Ch.  D.  215  ;  58  L.  J.  Ch.  737  ;  and  see  Mann  v.  Edinburgh  Tramways  Co., 
[1893]  A.  C.  69  ;  62  L.  J.  P.  C.  74).  There  are  sections  in  many  Acts  relating  to 
particular  companies  to  the  like  effect. 

Where  the  promoters  had  employed  a  parliamentary  agent  to  obtain  the  Act, 
which  contained  a  similar  clause,  it  was  held  that  the  agent  must  sue  his  employers, 
and  that  the  promoters  only,  and  not  the  agent,  could  recover  underthe  clause  (76.). 
Money  agreed  to  be  paid  by  promoters  of  a  railway  company  to  a  landowner  for 
supporting  their  bill  is  not  within  s.  65  (supra)  (Earl  of  Shrewsbury  v.  North 
Staffordshire  By.  Co.,  L.  R.  1  Eq.  593  ;  35  L.  J.  Ch.  156). 

Except  in  cases  falling  within  the  above  or  other  similar  enactments,  pre- 
liminary expenses  incurred  in  the  formation  of  a  company  are  not,  in  general, 
recoverable  against  the  company,  a  contract  made  on  behalf  of  an  intended 
company  being  legally  incapable  of  ratification  by  the  company  when  subse- 
quently formed.     (See  post,  p.  549.) 

(6)  Under  s.  161  (2)  of  the  Companies  (Consolidation)  Act,  1908,  a  liquidator 
in  a  winding-up  may  sell  and  assign  things  in  action  belonging  to  the  company 
which  is  being  wound  up,  and  the  assignee  may  bring  or  defend  actions  relating 
thereto  in  his  own  name  ;   as  to  voluntary  winding-up,  see  s.  186. 
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Couit  for  the  winding  up  of  the  said  company,  and  one  A.  B.  was  appointed 
liquidator  in  such  winding-up. 

3.  The  said  A.  B.  by  a  contract  dated  the ,  19—  sold  and 

assigned  the  said  debt  to  the  plaintifi,  and  the  defendant  had  notice  of  the 
assignment  by  a  letter  dated  the 19 — . 

4.  The  said  debt  is  still  unpaid. 

Particulars : —  £      s.      d. 

19 — J .    To tons  of  iron  at  £ 

per  ton 

And  the  plaintifi  claims  : 


*Claim  hy  a  Director  for  his  Fees  (c). 

1.  On 19, — ,  the  plaintiff  was  appointed  and  he  still  is  a  director 

of  the  defendant  company. 

2.  By  Article of  the  defendant  company's  Articles  of  Association 

[and  a  resolution  of  the  directors  dated  the ,  19—],  the  fees  of 

each  director  were  fixed  at  £ per  annum. 

3.  Between and the  plaintiff  earned  director's  fees  amounting  to 

£ .  for  work  done  and  services  rendered  to  and  for  and  at  the  request 

of  the  defendant  company.    Yet  the  defendant  company  has  not  paid  the 
same. 

And  the  plaiatiff  claims  : 


Claim  for  Amount  awarded  on  an  Award  under  tlie  Lands  Clauses 
Consolidation  Act,  1845  {d). 

1.  By  a  submission  in  writing  dated  January  18th,  1913,  the  plaintiff 
and  the  defendant  company  agreed  to  refer  to  the  arbitrament  and  award 

(c)  A  contract  by  a  company  to  remunerate  or  pay  fees  to  its  directors  for  their 
services  cannot  be  implied  from  the  mere  fact  of  their  appointment  and  of  their 
having  done  work  for  the  company  in  that  capacity,  nor  can  the  directors  in  the 
absence  of  a  contract  to  that  effect  maintain  an  action  for  their  fees  or  remunera- 
tion {Dunston  v.  Imperial  Oas  Co.,  3  B.  &  Ad.  125).  Articles  of  Association  or 
resohitions  of  a  company  to  the  effect  that  its  directors  are  to  be  paid  certain  fees 
are  not  in  themselves  contracts  with  the  company  on  which  the  directors  can  sue 
[Dunston  v.  Imperial  Oas  Co.,  3  B.  &  Ad.  125  ;  Eley  v.  Positive  Life  Assurance  Co., 
1  Ex.  D.  20,  88  ;  Browne  v.  La  Trinidad,,  37  Ch.  D.  1, 13,  14  ;  67  L.  J.  Ch.  292) ; 
but  where  the  Articles  of  Association  purport  to  give  certain  fees  to  a  director  and 
he  acts  accordingly  as  director,  a  contract  may  be  imphed  mth  the  company 
entitUng  him  to  the  fees  (Saltan  v.  New  Beesion  Cycle  Co.,  [1899]  1  Oh.  775  ;  68 
L.  J.  Ch.  634  ;  Inman  v.  Ackroyd,  [1901]  1  Q.  B.  at  p.  615  ;  70  L.  J.  Q.  B.  450). 
As  to  travelHng  expenses,  see  Young  v.  Naval,  etc..  Society,  [1905]  1  K.  B.  687  ;  74 
L.  J.  K.  B.  302. 

(d)  The  ordinary  mode  of  enforcing  an  award  under  the  Lands  Clauses  Con- 
soUdation  Act,  1845,  is  by  action.     Before  the  action  is  commenced  the  plaintiff 
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of  E.  F.  the  amount  to  be  paid  by  the  defendant  company  to  the  plaintifE 
as  compensation  for  land  taken  compulsorily  under  the  Lands  Clauses 
Consolidation  Act,  1845. 

2.  On  September  6th,  1913,  the  said  E.  F.  duly  made  his  award  and 
thereby  awarded  the  sum  of  £158  as  the  amount  payable  by  the  defendant 
company  to  the  plaintifi  as  such  compensation. 

And  the  plaintifi  claims : 


By  a  Foreign  Corporation  or  Company  (e). 

Between    The    Societe    Generale    de    Lyons    [or,    the 

Societe  d'Acclimatation] Plaintifi, 

and 
John  Jones    Defendant. 

Statement  of  Claim. 
1.  The  plaintiffs  are  a  company  [or,  an  association,  or,  a  body  of  persons] 
duly  constituted  and  incorporated  in  the  republic  of  France,  and  are 
entitled  and  empowered  by  the  law  of  the  said  republic  [to  make  the 

should  tender  a  conveyance  of  the  land  {East  London  Union  v.  Metropolitan  By.  Co. , 
L.  R.  4  Ex.  309).  The  award  of  the  arbitrator  is  conclusive  as  to  the  amount  of 
compensation  but  not  as  to  the  right  which  may  be  contested  in  the  action 
{Beckett  v.  Midland  By.  Co.,  L.  E.  1  Ch.  241).  This  applies  also  to  the  verdict 
of  a  jury  {B.  v.  L.  &  N.  W.  By.  Co.,  3  E.  &  B.  443  ;  Bead  v.  Victoria,  &c..  By.  Co., 

1  H.  &  C.  826 ;  32  L.  J.  Ex.  167 ;  Barber  v.  Nottingham,  etc..  By.  Co.,  15  C.  B.  N.  S. 
726 ;  33  L.  J.  0.  P.  193). 

(e)  A  foreign  corporation,  duly  created  according  to  the  laws  of  a  foreign  state 
recognised  by  his  Majesty,  may  sue  and  be  sued  by  its  corporate  name  in  the 
English  Courts.  In  the  case  of  an  English  corporation  duly  constituted,  it  is  not 
requisite  that  there  should  be  any  express  statement  of  the  fact  of  its  incorporation 
{Woolf  V.  City  Steamboat  Co.,  7  C.  B.  103),  except  in  oases  where  the  mode  of 
incorporation  is  material.  But  in  the  case  of  a  foreign  or  colonial  corporation,  it 
is  usual  and  proper  to  allege  in  the  Claim  that  it  is  incorporated  according  to  the 
law  of  the  foreign  state  or  colony,  and  this  fact  must  be  proved,  unless  admitted 
{National  Bank  of  St.  Charles  v.  De  Bemales,  1  C.  &  P.  569  ;  General  Steam  Naviga- 
tion Co.  V.  Quillon,  11 M.  &  W.  877).  A  colonial  corporation  is  regarded  as  a  foreign 
one,  and  a  liability  which,  by  a  foreign  or  colonial  statute,  is  declared  to  be  a 
specialty  debt,  is  regarded  in  this  country  as  a  debt  by  simple  contract  only 
{WeOand  By.  Go.  v.  Blake,  6  H.  &  N.  410  ;  30  L.  J.  Ex.  161).  A  foreign  trading 
corporation  may  sue  in  this  country  in  a  name  only  acquired  by  reputation  {Dutch 
West  India  Co.  v.  Van  Moses,  1  Stra.  612  ;  Henriguez  v.  Dutch  West  India  Co., 

2  Ld.  Ray.  1532). 

As  to  actions  by  or  against  foreign  sovereigns  or  states,  see  Sirousberg  v. 
BepubUc  of  Costa  Bica,  44  L.  T.  199  ;  The  Newbattle,  10  P.  D.  33  ;  Bepublic  of  Peru 
V.  Dreyfus,  38  Ch.  D.  348  ;  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  149  ;  63 
L.  J.  Q.  B.  593 ;  South  African  Bepublic  v.  La  Compagnie  Franco-Bdge,  [1898] 
1  Ch.  190  ;  66  L.  J.  Ch.  747  ;  1  Smith  L.  C,  11th  ed.,  643. 
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contract  hereinafter  mentioned  and]  to  sue  and  be  sued  by  their  name 
above-mentioned . 

2.  The  plaintiffs'  claim  is,  &c.,  or,  The  plaintiffs  claim,  &c.  [state  the 
cause  of  action]. 


Conditions  Precedent  (/). 

Averment  of  an  Excuse  for  the  Non-performance  of  a  Condition  Precedent  {g). 

[After  stating  the  facts  on  which  the  action  is  brought,  the  claim  should 
proceed  as  follows  : — ]    It  was  a  term  of  the  said  contract  for  the  assignment 

(/)  Under  the  former  system  of  pleading,  it  was  usual  for  the  plaintift  to  insert 
in  his  declaration  an  allegation  to  the  effect  that  "  all  conditions  were  performed, 
and  all  things  happened,  and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  have  the  said  agreement  performed  by  the  defendant,  and  to  maintain  this 
action  for  the  breach  thereof  hereinafter  alleged  "  (see  Common  Law  Procedure 
Act,  1852,  s.  57).  But  this  is  now  no  longer  necessary.  If  aU  conditions  precedent 
have  been  fulfilled,  the  plaintiff  need  not  in  any  way  refer  to  them.  It  wiU  be 
for  the  defendant,  if  he  thinks  that  any  of  them  have  not  been  performed,  to  take 
the  objection  in  his  Defence  (Order  XIX.,  r.  14,  cited  ante,  p.  9).  If,  however, 
the  plaintiff  knows  that  a  condition  precedent  has  not  been  performed,  the  strictly 
proper  course  is  for  him  to  state  the  fact  in  his  Statement  of  Claim  and  then  to 
allege  the  facts  on  which  he  reUes  as  excusing  its  non-performance  ;  for  the  burden 
of  proof  lies  on  him.  But,  in  practice,  the  usual  course  is  for  the  plaintiff  in  this 
case  also  to  say  nothing  about  the  matter,  leaving  the  defendant  to  take  the 
objection,  if  he  wishes,  in  his  Defence  ;  the  plaintiff  will  then  plead  his  excuse  in 
the  Reply,  although  such  a  reply  is  technically  a  "  departure  "  from  the  allegation 
implied  in  the  Statement  of  Claim  that  all  conditions  have  been  fulfilled  (Ord.  XIX. 
r.  16). 

As  to  what  is  a  condition  precedent,  see  the  notes  to  Pordage  v.  Cole,  1  Wms. 
Saund.,  1871  ed.,  548 ;  Peeters  v.  Opie,  2  lb.  742 ;  and  CuUer  v.  Powell, 
2  Smith,  L.  C,  11th  ed.,  p.  1 ;  In  re  Harris  Calculating  Machine  Company,  [1914] 
1  Ch.  920;  83  L.  J.  Ch.  545.  The  giving  of  the  notice  required  by  s.  14  of  the 
Conveyancing  Act,  1881,  is  a  condition  precedent  to  the  enforceability  of  the 
landlord's  right  to  re-enter  (per  Vaughan  Williams  and  Kennedy,  L.JJ.,  in 
Jolly  V.  Brown,  [1914]  2  K.  B.  at  pp.  120,  129;  83  L.  J,  K.  B.  308). 

{q)  An  absolute  refusal  to  perform  an  agreement,  or  an  absolute  repudiation 
of  it,  communicated  to  the  opposite  party,  is  a  waiver  and  excuse  of  the  perform* 
anoo  by  the  latter  of  future  conditions  precedent  (see  Ripley  v.  M'Clure,  4  Ex.  345  ; 
Cort  V.  Ambergate  By.  Co.,  11  Q.  B.  D.  127  ;  20  L.  J.  Q.  B.  460  ;  Bank  of  China  v. 
American  Trading  Co.,  [1894]  A.  C.  266  ;  63  L.  J.  P.  C.  92,  and  the  cases  below 
cited),  and,  if  accepted  as  a  termination  of  the  agreement,  gives  to  the  opposite 
party,  in  general,  an  immediate  right  of  action,  even  though  the  time  for  per- 
formance by  the  promisor  has  not  arrived  {Hochster  v.  De  la  Tour,  2  E.  &  B.  678  ; 
22  L:  J.  Q.  B.  455  ;  Michad  v.  Hart,  [1902]  1  K.  B.  482,  490  ;  71  L.  J.  K.  B.  265, 
affd.  in  H.  L.,  89  L.  T.  422  ;  Ogd^ns  v.  Nelson,  [1905]  A.  C.  109  ;  74  L.  J.  K.  B. 
4.33). 

It  is  in  general  a  sufficient  excuse  for  non-performance  of  a  condition  precedent 
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of  the  said  lease  that  the  plaintifi  should  not  be  entitled  to  receive  the  said 
premium,  unless  and  until  he  should  have  obtained  the  consent  in  writing 
of  the  landlord,  Mr.  A.  B.,  to  the  alterations  of  the  premises  specified  in 
the  schedule  to  the  said  contract.  The  plaiatifi  has  not  obtained  such 
consent.  The  defendant  excused  and  discharged  the  plaintiff  from  obtain- 
ing it  by  absolutely  repudiating  the  said  contract  before  the  plaintifi  had 
time  to  make  any  application  to  the  said  landlord  for  his  consent. 

Or, 

The  plaintifi  was  prevented  from  performing  the  said  agreement  on  his 
part  in  respect  of  [state  what]  by  the  defendant's  brealdng  the  said  agree- 
ment by [here  state  how  the  defendant  prevented  the  perforinance]. 

Or, 

The  defendant  absolutely  disabled  himself  from  performing  the  said 
contract  on  his  part,  and  thereby  waived  and  excused  the  performance  by 
the  plaiatifi  of  all  conditions  precedent  on  his  part  to  be  performed. 

Particulars  : — 


Specific  Averment  that  a  particular  Condition  Precedent  has  been  fulfilled ; 

see  R.  S.  C,  1883,  App.  G.,  Sect.  V.,  No.  10,  and  post,  p.  192. 

• 

Contribution  Qi). 

*By  a  Surety  against  Co-Sureties. 

1.  By  a  bond  executed  on  January  18th,  1913,  the  plaintifi  and  the  two 
defendants  jointly  and  severally  became  sureties  for  C.  M.,  who  had  at 
that  time  been  appointed  collector  of  customs  ia  His  Majesty's  service, 

that  the  performance  waa  prevented  by  the  breach  of  contract  or  wrongful  act 
of  the  promisee  {Roberts  v.  Bury  Commissioners,  L.  R.  5  0.  P.  310,  326  ;  39 
L.  J.  0.  P.  129). 

If  the  promiser  disables  himseH  from  performing  the  contract  on  his  part,  he 
thereby  waives  or  excuses  the  performance  of  future  conditions  precedent  to  his 
liability  {Ford  v.  Tiley,  6  B.  &  0.  325 ;  Gaines  v.  Smith,  15  M.  &  W.  189  ;  Synge  v. 
Synge,  [1894]  1  Q.  B.  466,  471 ;  63  L.  J.  Q.  B.  202 ;  Bradley  v.  Benjamin,  46 
L.  J.  Q.  B.  590).  The  mode  by  which  the  promiser  has  disabled  himself  should 
be  stated. 

{h)  Where  one  of  several  co-contractors  (not  being  partners)  pays  the  whole 
debt  for  which  the  other  co-contractors  are  jointly  liable  with  him,  he  may  sue 
each  oo--contractor,  or  the  representatives  of  such  as  are  deceased,  for  opntribution 
in  this  form  (see  Bering  v.  Winchelsea,  1  Cox,  318 ;  2  White  and  Tudor,  539). 
Where  one  of  several  co-sureties  has  become  insolvent,  the  others  have,  inter  se, 
to  share  the  loss  so  occasioned  {Lowe  v.  Dixon,  16  Q.  B.  D.  455).  A  surety  has  no 
claim  in  an  action  for  debt  against  his  co-sureties  until  he  has  paid,  or  been  called 
upon  to  pay,  more  than  his  share  of  the  debt  due  to  the  creditor  ( Wolmershausen  v. 
Ovllich,  [1893]  2  Ch.  514,  520  ;  62  L.  J.  Ch.  773  ;  Stirling  v.  Burdeit,  [1911]  2  Ch. 
418 ;  81  L.  J.  Ch.  49).  Where  the  plaintiff  drew  and  the  defendant  indorsed  a 
bill  as  co-sureties  for  the  acceptor,  the  plaintiff,  having  paid  the  whole  amount, 
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in  the  penalty  of  £4000  for  the  due  performance  of  the  said  C.  M.'s  duty  as 
such  collector. 

2.  The  said  C.  M.  became  in  arrear  with  his  pajonents  to  the  amount  of 
£3882,  and  judgment  for  that  amount  was  obtained  by  the  Crown  against 
the  plaintifi  and  the  plaintiff  has  paid  the  said  amount. 

The  plaintiff  claims  from  each  of  the  defendants  a  third  part  of  the 
amount  so  paid  by  him,  viz.  £1294,  as  money  paid  by  the  plaintiff  at  the 
request  of  each  of  them. 


Copyhold. 
^Glaimfor  Fines. 

The  plaintiff's  claim  is  for  £ payable  by  the  defendant  to  the  plaintiff 

for  fines  payable  by  the  defendant  as  tenant  of  customary  tenements  of 

the  manor  of to  the  plaintiff  as  lord  of  the  said  manor  for  the  admission 

of  the  defendant  into  the  said  tenements. 

Particulars  : — 


COEPOEATIONS. 

See  "  Companies  and  Corporations,"  ante,  pp.  115-121,  and  post,  p.  277. 

was  held  entitled  to  recover  contribution  {Reynolds  v.  Wheeler,  30  L.  J.  C.  P.  350 ; 
10  0.  B.  N.  S.  561 ;  and  see  MacdmaU  v.  Whitfield,  8  App.  Cas.  733  ;  52  L.  J. 
C.  P.  70). 

There  is  in  general  no  right  of  contribution  between  joint  wrong-doers,  and,  if 
one  of  them  has  been  compelled  to  pay  the  whole  damage,  he  cannot  recover 
contribution  from  the  others  (Merrywealher  v.  Nixan,  1  Smith's  L.  C,  11th  ed., 
p.  398  ;  Adamson  v.  Jarvis,  4  Bing.  66  ;  Palmer  v.  Wich,  dic,  Shipping  Co.,  [1894] 
A.  C.  318). 

But  the  better  opinion  is  that,  where  the  wrongful  act  in  question  is  not  clearly 
illegal,  but  may  have  been  done  in  good  faith,  contribution  or  indemnity  can  be 
claimed.  Thus  an  auctioneer,  who  in  good  faith  sells  goods  on  behalf  of  a  person 
who  has  no  right  to  dispose  of  them,  is  entitled  to  be  indemnified  by  that  person 
against  the  claim  of  the  rightful  owner  {Adamson  v.  Jarvis,  4  Bing.  66,  and  see 
"  Guarantee"  post,  p.  141 ;  "  Indemnity,"  post,  p.  150  ;  "  Money  received,"  post, 
p.  205).  Another  exception  to  the  old  common  law  rule  was  created  by  s.  5  of 
the  Directors'  Liability  Act,  1890,  which  is  now  s.  84  (4)  of  the  Companies  (Con- 
solidation) Act,  1908.  Under  this  section,  directors  of  companies,  who  have  been 
made  liable  to  pay  damages  for  false  representations  in  a  prospectus,  may 
"  recover  contribution,  as  in  oases  of  contract,  from  any  other  person  who,  if 
sued  separately,  would  have  been  liable  ;  "  and  this  statutory  right  to  contribution 
appUes  where  a  director  is  sued  and  lield  Uable  in  a  common  law  action  of  deceit 
a,s  well  as  to  cases  in  which  he  is  sued  under  this  Act  {Gerson  v.  Simpson,  [1903] 
2  K.  B.  197 ;  72  L.  J.  K.  B.  C03 ;  and  see  Shepheanl  v.  Bray,  [1906]  2  Ch.  235 ; 
[1907]  2  Ch.  571  ;  75  L.  J.  Ch.  633  ;  76  ib.  092). 
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Covenant. 

*Claim  for  a  Debt  due  under  a  Covenant  (i). 

The  plaintiff's  claim  is  for  principal  aud  interest  due  under  a  covenant 

in  a  deed  dated  the ,  19 — . 

Particulars : —  £ 

1900, .     Principal  due  this  day    100 

1900, .     Paid     20 

Principal  due    80 

Interest  from ■ ,  19 — ,  to ,  19 — , 

at per  cent 3 

Amount  due    £83 

{Sec  R.  S.  C,  1883,  App.  0.,  Sect.  IV..  No.  8.) 


Claim  for  Damages  for  Breach  of  Covenant. 

1.  By  a  deed  executed  the ,  19 — ,  and  made  between  the 

plaintifi  of  the  one  part  and  the  defendant  of  the  other  part  [state  the 
parties  according  to  the  deed],  the  defendant  covenanted  to  [Jiere  give  con- 
cisely the  substance  and  effect  ofilie  covenant]. 

2.  The  defendant  did  not,  or,  did,  &c.  [he/re  state  the  breach,  following  the 
exact  words  of  the  covenant,  but  changing  "all"  into  "  any  "  and  "  and  " 
into  "  or  "]. 

3.  The  plaintiS  has  in  consequence  sufiered  damage  [here  slate  the  special 
damage,  if  any,  and  give  particulars]. 

And  the  plaintiif  claims  : 


Claim  by  a  Landlord  for  Breaches  of  the  Covenants  in  a  Lease  (k). 

1.  By  a  lease,  dated  December  11th,  1895,  the  plaintifE  demised  to  the 
defendant  a  dwelling-house,  known  as  23,  High  Street,  in  the  City  of 
Manchester,  for  a  term  of  twenty-one  years  from  September  29th,  1895, 
at  a  yearly  rental  of  £140. 

2.  By  the  said  lease  the  defendant  covenanted  {inter  alia), — 

(i)  To  pay  the  said  rent  to  the  plaintifE  by  equal  quarterly  payments 

on  the  usual  quarter  days, 
(ii)  During  the  said  term  to  keep  the  inside  of  the  said  premises, 

together  with  the  fittings,  fixtures  .  .  .  &c.,  in  as  good  and 

(i)  As  to  covenants  running  with  the  land  and  assignment  of  covenants,  sec 
post,  p.  181.     As  to  covenants  in  restraint  of  trade,  see  post,  p.  189. 

{k)  Every  covenant  in  the  lease  which  has  been  broken  should  be  set  out  in  the 
Statement  of  Claim,  and  the  breach  of  it  separately  averred. 
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tenantable  repair  and  decorative  condition  as  they  were  in  on 
December  llth,  1895. 
(iii)  Within  three  calendar  months  after  notice  in  writing  of  any  defects 
of  repair  should  have  been  given  to  the  defendant,  or  left  upon 
the  said  premises,  to  repair,  decorate,  and  amend  the  same 
accordingly. 

3.  The  defendant  has  broken  all  the  said  covenants  : — 

(i)  He  has  not  paid  the  rent  which  accrued  due  on  June  24th, 
September  29th,  and  December  25th,  1901,  respectively,  or 
any  part  thereof. 

(ii)  He  has  not  repaired  the  premises  in  accordance  with  the  covenant 
in  that  behalf. 

(iii)  Notice  in  writing  of  all  defects  of  repairs  was  given  to  the  defendant 
on  July  21st,  1901,  and  also  left  upon  the  said  premises  on 
August  17th,  1901,  yet  the  defendant  did  not,  within  three 
calendar  months  from  the  delivery  thereof,  or  at  all,  repair, 
decorate  or  amend  the  said  premises. 

4.  By  reason  of  the  said  breaches  of  covenants,  and  of  the  wrongful 
acts  complained  of,  the  plaintifi  has  sufiered  damage,  and  has  been  greatly 
injured  in  his  reversion. 

And  the  plaintifi  claims  : — 

(i)  £103  18s.  4d.  for  rent  in  arrear,  less  tax. 
(ii)  £500  damages  for  the  said  breaches  of  covenants. 


Crops. 

*Glaim  for  Crops  sold. 

The  plaintifi's  claim  is  for  the  price  of  crops  bargained  and  sold  by  the 

plaintifi  to  the  defendant  on  the ,  19 — ,  by  contract  contaiued 

in  letters  dated  the and ,  19 — . 

Particulars : — 

£    s.    d. 

,  19 — .    acres  of  growing  wheat  at [describe 

where},  at  £ per  acre 


Amount  due £ 


By  an  Outgoing  Tenant  against  the  Landlord  for  Tillages,  &c.,  according  to 
the  Custom  of  the  Country  {I). 

1.  The  plaintifi  is  the  outgoing  tenant  of  certain  lands  known  as 


Farm,  in  the  parish  of ,  in  the  county  of ,  which  were  demised  to 

(l)  Where  a  tenant  is  entitled  by  the  custom  of  the  country  to  be  paid  for  tho 
seeds,  tillages,  &c.,  given  up  by  him  at  the  expiration  of  tho  tenancy,  the  landlord 
is  the  person  prima,  facie  Uablo  to  pay  them,  and,  in  the  absence  of  a  contract 
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him  by  the  defendant  on  the ,  19 — ,  by  a  lease  [or  contract  in 

writing]  dated  that  day,  subject  to  the  custom  of  the  country. 

2.  By  the  custom  of  the  country  an  outgoing  tenant  is  entitled  to  be  paid 
by  his  landlord  at  the  expiration  of  his  tenancy  the  value  of  work  done, 
and  materials,  seeds,  manures,  crops,  tillages,  and  other  things  provided, 
and  moneys  expended  by  the  outgoing  tenant  in  cultivating  and  improving 
the  said  lands,  such  value  to  be  fixed  by  a  valuation  made  in  the  customary 
manner. 

3.  The  plaintifi  on  the  expiration  of  his  said  tenancy  gave  up  for  and  to 
the  defendant  the  benefit  of  all  the  matters  mentioned  in  the  preceding 
paragraph,  and  a  valuation  of  the  same  was  made  in  writing  between  the 
plaintifE  and  the  defendant  according  to  the  custom  of  the  country  by 

one  E.  F.,  and  dated  the ,  19 — ,  whereby  the  said  E.  F.  fixed 

the  value  thereof  at  £ .  ^ 

And  the  plaintiff  claims  £ . 


By  an  Outgoing  Tenant  against  an  Incoming  Tenant  ujpon  an  Agreement  for 
Tillages,  &c.,  according  to  the  Custom  of  the  Country  [U). 

1.  The  plaintifi  is  the  outgoing  tenant  of  certain  lands  known  as 

Parm,  in  the  parish  of ,  in  the  county  of ,  which  were  demised  to 

him  by  A.  B.  by  a  lease  [or  contract  in  writing]  dated  the ,  19 — , 

subject  to  the  custom  of  the  country.  The  defendant  is  the  incoming 
tenant  of  the  said  lands. 

between  the  outgoing  and  the  incoming  tenant,  the  latter  is  not  in  any  way  liable 
for  suoh  payment  (Bradburn  v.  Folei/,  3  C.  P.  D.  129  ;  47  L.  J.  C.  P.  331 ;  and  see 
Sucksmith  v.  Wilson,  4  F.  &  F.  1083  ;  Stafford  v.  Gardner,  L.  R.  7  0.  P.  242,  249). 
Suoh  a  contract  between  an  outgoing  and  an  incoming  tenant  may  be  either  express 
or  implied  from  circumstances,  but  the  mere  fact  of  an  incoming  tenant  entering 
upon  the  land  and  obtaining  the  benefit  of  the  tUlages,  &o.,  is  not  sufficient  ground 
for  implying  suoh  contract  [lb. ;  Codd  v.  Brown,  15  L.  T.  536).  As  to  customs 
of  the  countiy,  see  further,  "  Landlord  and  Tenant,"  post,  p.  177;  "Custom," 
post,  p.  742. 

In  cases  where  a  valuation  is  a  condition  precedent,  but  has  been  prevented  by 
the  conduct  of  the  defendant,  it  may  be  necessary  to  claim  damages  for  breach  of 
contract  in  not  appointing  a  valuer,  &c. 

Claims  for  compensation  under  the  Agricultural  Holdings  Act,  1908,  can  only  bo 
enforced  by  arbitration  in  the  manner  provided  by  that  Act  (ss.  6  and  13 ;  see 
Oas  Light  and  Coke  Co.  v.  Holloway,  52  L.  T.  434  ;  Schofield  v.  Hincks,  58  L.  J.  Q.  B. 
147).  This  only  appUes  to  tenants  claiming  under  the  Act,  and  does  not  apply 
to  a  claim  for  compensation  under  an  agreement  outside  it  {In  re  Pearson  and 
r  Anson,  [1899]  2  Q.  B.  618 ;  68  L.  J.  Q.  B.  878  ;  Newby  v.  Eckersley,  [1899]  1 
Q.  B.  465 ;  68  L.  J.  Q.  B.  261),  provided  that  the  tenant  does  not  thereby 
deprive  himseH  of  his  right  to  compensation  for  improvement  comprised  in  the 
First  Schedule  to  the  Act,  If  it  does,  it  will  be  void  under  s.  5  so  far  as  it  deprives 
him  of  that  right. 

(11)  See  preceding  note. 
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2.  By  the  said  custom  the  plaintiff  was  entitled  to  be  paid  by  the  said 
A.  B.  at  the  expiration  of  his  tenancy  for  the  benefit  of  work  done,  and 
materials,  seeds,  manures,  crops,  tillages,  and  other  things  provided,  and 
moneys  expended  by  him  in  cultivatiag  and  improving  the  said  lands  left 
and  given  up  by  him  to  the  said  A.  B.  or  to  the  incoming  tenant  according 
to  a  valuation  made  iu  the  customary  manner. 

3.  By  an  agreement  in  writing  dated  the ,  19 — ,  between  the 

plaintifE,  the  defendant,  and  the  said  A.  B.,  it  was  agreed  that  the  plaintifE 
should  be  paid  by  the  defendant  in  lieu  of  by  the  said  A.  B.,  and  that  the 
amount  so  to  be  paid  should  be  ascertained  by  a  valuation  between  the 
plaintifi  and  the  defendant  made  in  the  customary  manner. 

4.  The  plaintifE  accordingly  left  and  gave  up  to  the  defendant  the 
benefit  of  the  work  done,  and  the  materials,  seeds,  manures,  crops, 
tillages,  and  other  things  provided,  and  the  moneys  expended  by  him  in 
cultivating  and  improving  the  said  lands  ;  and  the  amount  to  be  paid  by 

the  defendant  for  the  same  was  ascertained  to  be  £ by  a  valuation 

in  writing  made  by between  the  plaintifi  and  the  defendant  in  the 

customary  manner  and  dated  the -,  19 — ,  but  the  defendant  has 

not  paid  the  said  amount. 

Particxdars  are  as  follows  : — 

Amount  due £ 

And  the  plaintifi  claims  : 


Demurrage  (m). 

For  Forms  of  Glaivt,  for  Demurrage  in  respect  of  Ships,  see  "  Shipping," 

post,  p.  237. 


(m)  The  word  "  demurrage,"  strictly  speaking,  signifies  the  agreed  additional 
payment  (generally  of  so  much  per  day)  for  an  allowed  detention  beyond  the  period 
specified  in  the  contract,  but  it  is  popularly  used  also  to  signify  compensation  for 
undue  detention.  Money  due  for  an  allowed  detention  at  an  agreed  rate  creates 
a  debt,  but  where  the  detention  is  not  an  allowed  detention,  the  claim  is  one  for 
damages,  not  of  debt. 

Where  the  contract  is  silent  as  to  the  time  within  which  a  sliip,  or  a  truck,  or  the 
fike,is  to  be  unloaded  or  loaded  by  the  hirer,  it  is,  in  general,  an  impUed  term  of 
the  contract  that  the  hirer  will  use  reasonable  despatch  and  dihgenoe.  (See 
Ford  V.  Cotesworth,  L.  R.  4  Q.  B.  127  ;  L.  R.  5  Q.  B.  544  ;  39  L.  J.  Q.  B.  188  ; 
Hick  V.  BodocanacM,  [1891]  2  Q.  B.  626  ;  61  L.  J.  Q.  B.  42  ;  and  see  post,  p.  236.) 
A  notice  given  by  a  carrier  to  his  customer  that  a  charge  will  be  made  for  trucks  of 
the  carrier  delayed  by  the  customer,  or  for  warehousing  goods  of  whioh  the  customer 
neglects  to  take  deUvery  with  reasonable  despatch,  or  the  fike,  if  not  objected 
to  or  dissented  from  by  the  customer,  affords  evidence  of  a  contract  between  the 
customer  and  the  carrier  for  payment  of  such  charge.  (See  Ivens  v.  Great  Western 
By.  Co.,  53  J.  P.  148  ;  Mitchell  v.  Lancashire  and  Yorkshire  By.  Co.,  L.  R.  10  Q.  B. 
256  ;  44  L.  J.  Q.  B.  107.) 
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*Claim  for  Demurrage  of  Wagons  at  an  agreed  Rate. 

The  plaintifis'  claim  is  for  money  payable  by  the  defendants  to  the 
plaiatifis  for  the  demurrage  of  coal  wagons  kept  on  demurrage  by  the 

defendants  under  an  agreement  in  writing  dated  the ,  19 — 

[or  made  verbally  on  the ,  19—],  at  the  agreed  rate  of  £ per 

day  for  each  wagon. 

Particulars : — 


Claim  for  Datnages  for  Detention  of  Wagons  beyond  a  reasonable  time  in 

Loading. 

1.  By  a  contract  made  between  the  plaintifis  and  the  defendants  on 

the ,  19 — ,  verbally  [or,  in  writing,  or,  contained  in  letters  dated 

],  the  defendants  undertook  to  use  reasonable  despatch  in  loading 

with  coal  at  the  defendants'  colliery  at wagons  to  be  sent  by  the 

plaintiffs  for  that  purpose. 

2.  The  defendants  did  not  use  reasonable  despatch  in  so  loading  the 
wagons  so  sent,  and  unreasonably  detained  the  same. 

Particulars : — 

Wagon  number  .  .;■ 

Date  of  arrival  at  defendants'  colliery  . . 

Days  within  which  same  ought  to  have 

been  loaded  

Date  when  same  was  loaded 

Days'  detention    

Total  days'  detention 

days  at  £ per  wagon  per  day   £ 

The  plaintifis  claim  £ damages. 


Exchange. 
Claim  upon  a  Contract  of  Exchange. 

1.  By  a  contract  with  the  plaintifi  made  verbally  [or,  as  the  case  may  be] 

on  the ,  19 — ,  the  defendant  agreed  to  deliver  to  the  plaintifi  a 

horse  called in  exchange  for  a  bay  mare  of  the  plaintiff  and  £20. 

2.  The  plaintiff  was,  and  is,  ready  and  willing  to  deliver  to  the  defendant 
the  said  mare  and  to  pay  him  the  £20,  but  the  defendant  has  not  carried 
out,  and  will  not  carry  out,  the  said  contract  on  his  part. 

And  th«  plaintiff  claims  £ damages. 

B.L.  9 
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Executors  and  Administrators  (w). 

Claiin  by  an  Executor  or  Administrator  for  Debts  accrued  to  the 
Deceased  (o). 

The  plaintifi's  claim  is  as  executor  of  [tlie  last  will  of]  G.  D.,  deceased, 
[or,  as  admiaistrator  of  [the  personal  estate  and  efiects  of]  C.  D.,  deceased, 

(m)  If  any  party  sues  or  is  sued  in  a  representative  capacity,  the  fact  must 
be  stated  both  on  the  writ  and  in  the  heading  of  each  pleading.  The  full  descrip- 
tion of  an  executor  is  "executor  of  the  last  will  and  testament  of , 

deceased,"  and  the  full  description  of  an  ordinary  administrator  is  "  adminis- 
trator of  the  personal  estate  and  efiects  which  were  of  — ,  deceased,  who 

died  intestate,"  but  in  ordinary  cases  an  executor  may  be  shortly  described  as 

"executor  of ,  deceased,"  and  an  administrator  as  "administrator  of 

— ,  deceased."     (See  R.  S.  C,  1883,  App.  A.,  Part  III., Sect.  VII. ;  App. 

C,  Sect.  II.,  Nos.  1,  4,  and  Sect.  VI.,  No.  7.) 

Either  of  the  above  descriptions  of  an  executor  is  applicable  to  a  surviving 
executor,  but  it  he  sues  upon  causes  of  action  accrued  to  the  joint  executors  during 
their  joint  Uves,  he  should  usually  be  described  as  "  surviving  executor  of,  &c." 

By  Ord.  XVIII.,  r.  5,  "  Claims  by  or  against  an  executor  or  administrator,  as 
^uch,  may  be  joined  with  claims  by  or  against  him  personally  ;  provided  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in  respect  of 
which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or  administrator."  But 
when  a  plaintiff  sues  in  his  personal  capacity,  a  counterclaim  cannot  be  raised 
against  him  as  executor,  except  by  leave  in  special  oases  {Macdonald  v.  Carington, 
4  C.  P.  D.  28 ;  48  L.  J.  C.  P.  179  ;  McEwan  v.  Grombie,  25  Ch.  D.  at  p.  177  ;  63 
L.  J.  Ch.  24 ;  Stumore  v.  Campbell,  [1892]  1  Q.  B.  314  ;  61  L.  J.  Q.  B.  463. 
See  "  Counterclaims,"  post,  pp.  461,  462). 

(o)  Actions  by  Executors  and  Administrators.] — An  executor  or  adminis- 
trator may  sue  upon  any  contract  made  with  the  testator  or  intestate,  the  breach 
of  which  has  prejudicially  affected  the  personal  estate,  whether  such  breach 
occurred  before  or  after  the  death  (Brad^lmw  v.  L.  &  Y.  By.  Co.,  L.  B.  10  C.  P. 
189  ;  44  L.  J.  C.  P.  148  ;  Twycross  v.  Grant,  4  C.  P.  D.  40, 46  ;  48  L.  J.  Q.  B.  1,  3). 
But  he  cannot  sue  for  a  breach  of  contract  which  affects  the  person  of  the  testator 
only  and  not  his  transmissible  personal  estate — as  a  breach  of  promise  to  marry, 
where  there  is  no  special  damage  to  the  estate  {Chamberlain  v.  Williamson,  2 
M.  &  S.  408 ;  see  Finlay  v.  Chimey,  20  Q.  B.  D.  494  ;  57  L.  J.  Q.  B.  247). 

At  common  law  in  the  case  of  a  contract  with  a  testator  or  intestate  affecting 
his  freehold  estate,  and  of  a  covenant  running  with  the  land,  as  a  covenant  for 
title  or  a  covenant  to  repair,  although  the  executor  might  in  general  sue  in  respect 
of  breaches  committed  during  the  testator's  lifetime  which  caused  loss  or  injury 
to  the  personal  estate,  only  the  heir  or  devisee  could  sue  in  respect  of  breaches 
committed  after  the  testator's  death  ;  and  similarly,  the  heir  or  devisee  was  the 
proper  person  to  sue  in  cases  where  the  only  substantial  damage  arising  from  a 
continuing  breach  was  damage  occasioned  to  the  heir  or  devisee  after  the  death. 
But  by  s.  1  of  the  Land  Transfer  Act,  1897, "  real  estate,"  as  defined  by  that  Act, 
now  vests  on  the  death  in  the  executor  or  administrator,  and  he  is  the  proper 
person  to  sue  or  be  sued  in  respect  of  breaches  of  contracts  affecting  real  estate, 
until  the  assent  or  conveyance  to  the  heir  or  devisee  provided  for  by  s.  3  (1).   As 
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who  died  intestate]  for  money  payable  by  the  defendant  to  the  plaintifE  as 
executor  [or,  admuiistrator]  as  aforesaid,  for  [here  state  the  debts  accrued 
to  the  deceased,  as,  for  instance,  the  price  of  goods  sold  and  delivered  by 
the  said  G.  D.  to  the  defendant,  or,  work  done  and  materials  provided  by 
the  said  C.  D.  for  the  defendant  at  his  request,  or,  money  received  by  the 
defendant  for  the  use  of  the  said  C.  D.,  or,  as  the  case  may  be]. 

Particulars  :—[See  "  Sale  of  Goods,"  post,  pp.  216,  218  ;  "  Worh,"  post, 
p.  261  ;  "  Money  Received,"  post,  p.  202,  &c.,  &c.] 


For  a  form  of  a  Claim  by  an  Administrator  against  Bankers  for  the  Balance 
of  the  Intestate's  Account,  see  Newell  v.  National  Provincial  Bank,  1  C.  P.  D. 
496. 

regards  real  estate  vested  in  the  deceased  as  a  sole  trustee  or  mortgagee,  his 
executors  or  administrators,  to  whom  such  real  estate  has  passed  under  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  o.  41),  s.  30,  are  the  proper  persons  to  sue 
in  respect  of  any  breaches  of  covenants  affecting  it. 

Where  the  cause  of  action  arose  in  the  lifetime  of  the  deceased,  the  executor  or 
administrator  must  sue  in  his  representative  character.  Where  the  cause  of 
action  arose  whoUy  after  the  death,  he  may  sue  either  in  his  own  name  personally 
(as  being  the  party  contracted  with),  or  in  his  representative  character,  if  the 
money  to  be  recovered  would  be  assets  of  the  estate  (Moseley  v.  Rendell,  L.  B.  6 
Q.  B.  338 ;  40  L.  J.  Q.  B.  Ill ;  Abioti  v.  Parfitt,  L.  R.  6  Q.  B.  346  ;  40  L.  J.  Q.  B. 
115).  The  character  in  which  he  sues  in  such  cases  may  sometimes  be  important, 
as  determining  the  rights  of  set-ofE  or  counterclaim  possessed  by  the  defendant. 

In  actions  by  executors,  aU  of  them  should  join  as  plaintiffs,  except  such  as 
have  renounced  probate.  (See  20  &  21  Vict.  c.  77,  s.  79  ;  and  see  21  &  22  Vict. 
c.  95,  s.  16.)  So  if  there  are  several  administrators,  they  should  all  join  in  suing. 
If  one  or  more  of  several  executors  or  administrators  have  died,  the  action  should 
be  brought  by  the  survivor,  and  in  such  case  the  ordinary  form  of  Statement  of 
Claim  by  exeorftors  is  usually  sufficient.  It  is  in  no  case  necessary  to  join  any 
party  beneficially  interested  in  the  estate  (Ord.  XVI.,  r.  8).  And  now  by  virtue 
of  s.  18  of  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  o.  75),  "  a 
married  woman,  who  is  an  executrix  or  administratrix  alone  or  jointly  with  any 
other  person  or  persons  of  the  estate  of  any  deceased  person,  may  sue  or  be  sued 
in  that  character,  without  her  husband,  as  if  she  were  a,  feme  sole." 

An  executor  may  commence  an  action  before  probate,  and  it  is  usually  sufficient 
if  he  obtains  probate  in  time  to  prove  his  title  in  case  it  should  be  disputed.  But 
where  the  only  dispute  between  the  parties  is  as  to  the  title  of  the  executor  and  his 
right  to  give  a  valid  receipt  or  discharge,  which  he  cannot  do  until  be  has  obtained 
probate,  an  action  brought  before  obtaining  probate  will  be  stayed  till  the  probate 
is  produced  {Tarn  v.  Commercial  Banhing  Co.,  12  Q.  B.  D.  294).  An  adminis- 
trator cannot  commence  an  ordinary  action  to  recover  a  debt  or  damage  until  the 
letters  of  administration  have  issued.  The  title  of  an  executor  to  the  personal 
property  and  effects  vests  in  him  on  the  death  ;  the  title  of  an  administrator  only 
vests  in  him  on  the  grant  of  the  letters  of  administration,  but  it  then,  for  most 
purposes,  relates  back  to  the  death. 
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By  an  Executor  or  Administrator  for  Debts  accrued  since  the  Death  of  the 

Deceased. 

The  plaintifi's  claim  is  as  executor  of  [the  last  will  of]  C.  D.,  deceased, 
[or,  as  admioistrator  of  the  personal  estate  and  efiects  of  C.  D.,  deceased, 
who  died  intestate]  for  money  payable  by  the  defendant  to  the  plaintiff  as 
executor  [or,  administrator]  as  aforesaid,  for  [here  state  the  causes  of  action 
accrued  since  the  death,  as,  for  instance,  the  price  of  goods  sold  and  delivered 
by  the  plaintiff  as  such  executor  [or,  administrator]  to  the  defendant,  or, 
work  done  and  materials  provided  by  the  plaintiff  as  such  executor  [or, 
administrator]  for  the  defendant  at  his  request,  or,  money  received  by  the 
defendant  for  the  use  of  the  plaintiff  as  such  executor  [or,  administrator], 
or,  as  the  case  may  he]. 

Particulars : — 


By  an  Executor  or  Administrator  for  Damage  for  Breach  of  a  Contract  tnade 

with  the  Deceased. 

The  plaintiff,  as  executor  of  [the  last  will  of]  0.  D.,  deceased  [or,  as 
administrator  of  the  personal  estate  and  effects  of  C.  D.,  deceased,  who 
died  intestate],  has  suffered  damage  from  [here  state  the  causes  of  action, 
as,  for  instance,  the  breach  of  a  contract  made  between  the  defendant  and 

the  said  C.  D.  on  the ,  19, —  and  contained  in  letters  dated 

[or  as  the  case  may  be]  for  sale  and  delivery  by  the  defendant  to  the 

said  C.  D.  of  100  tons  of  Scotch  pig  iron  at  £5  per  ton,  to  be  delivered  on 
rail  at  Middlesbrough  on  15th  March,  19 — ,  which  said  iron  the  defendant, 

during  the  lifetime  of  the  said  C.  D.,  on  the • -,  19 — ,  by  letter  dated 

that  day,  wholly  refused  to  deliver,  and  did  not  at  any  time  deliver]. 

Particulars : 


By  an  Executor  of  an  Executor  (p). 

The  plaintiff's  claim  is  as  executor  of  the  last  will  of  E.  F.,  deceased, 
who  ill  his  lifetime  and  at  the  time  of  his  death  was  executor  of  the  last 
^vill  of  G.  H.,  deceased,  for,  &c.  [or,  The  plaintiff,  as  executor  of  the  last 
will  of  E.  F.,  deceased,  who,  &c.,  as  above,  has  suffered  damage  from,  &c.]. 


By  an  Administrator  with  the  Will  annexed. 

The  plaintiff's  claim  is  as  administrator  of  the  personal  estate  and 

effects  of  C.  D.,  deceased,  with  the  last  will  and  testament  of  the  said 

0.  D.  annexed,  for,  &c.  [or  The  plaintiH,  as  admiaistrator  of  the  personal 

estate  of  C.  D.,  deceased,  with,  &c.,  as  above,  has  suffered  damage  from,  &o.]. 

(p)  The  executor  of  a  sole  or  surviving  executor  may  be  described  as  the  executor 
of  the  first  testator  ;  but  it  is  more  correct  to  state  his  executorship  according  to 
tho  fact  in  some  8uoh  form  as  that  above,  and  it  is  ncoossary  to  do  so  where  the 
cause  or  action  sued  upon  accrued  to  tho  first  executor  in  his  lifetime. 
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By  an  Administrator  de  bonis  non  with  the  Will  annexed. 

The  plaintiff's  claim  is  as  administrator,  with  the  last  will  and  testament 
of  G.  D.,  deceased,  annexed,  of  the  personal  estate  and  eSects  of  the  said 
C.  D.  left  unadministered  by  E.  F.  and  G.  H.,  now  respectively  deceased, 
who  were  the  executors  of  the  last  will  and  testament  of  the  said  C.  D., 
for,  &c.  [or,  The  plaintifi,  as  administrator,  with,  &c.,  as  above,  has  suffered 
damage  from,  &c.]. 


By  an  Administrator  de  bonis  non  after  the  Death  of  the  first 
Administrator. 

The  plaintiff's  claim  is  as  administrator  of  the  personal  estate  and  efiects 
of  G.  D.,  deceased,  left  unadministered  by  E.  F.,  now  deceased,  who  was 
the  administrator  of  the  personal  estate  and  efiects  of  the  said  G.  D.,  for, 
&c.  [or.  The  plaintifi,  as  administrator  of,  &c.,  as  above,  has  sufiered  damage 
from,  &c.]. 


By  an  Administrator  during  the  Minority  of  an  Executor  (q). 

The  plaintiff's  claim  is  as  administrator  of  the  personal  estate  and 
efiects  of  G.  D.,  deceased,  during  the  minority  of  E.  F.,  an  infant  under 
the  age  of  twenty-one  years,  who  is  executor  of  the  last  will  and  testament 
of  the  said  G.  D.,  for,  &c.  [or,  The  plaintiff,  as  administrator  of,  &c.,  as 
above,  has  sufiered  damage  from,  &c.J. 


By  an  Administrator  during  the  Absence  of  the  Executor. 

The  plaintiff's  claim  is  as  administrator  of  the  personal  estate  and 
effects  of  C.  D.,  deceased,  during  the  absence  of  E.  F.,  who  is  the  executor 
of  the  last  will  and  testament  of  the  said  G.  D.,  and  who  is  now  beyond 
the  seas,  for,  &c.  [or,  The  plaintiff,  as  administrator  of,  &c.,  as  above,  has 
sufiered  damage  from,  &c.]. 


Against  an  Executor  or  Administrator  for  Debts  accrued  from  the 
Deceased  in  his  Lifetime  (r). 

The  plaintiff's  claim  is  against  the  defendant  as  executor  of  [the  last 
will  of]  G.  D.,  deceased  [or,  as  administrator  of  the  personal  estate  and 

iq)  An  administrator,  during  the  minority  of  an  executor,  has,  for  the  time, 
all  the  powers  of  an  ordinary  administrator  (In  re  Cope,  16  Oh.  D.  49  ;  60  L.  J.  Ch. 
13  ;  In  re  Thompson,  [1896]  1  I.  R.  356). 

(r)  Actions  against  Executors  and  Administrators.]— An  executor  or  adminis- 
trator is,  in  general,  liable  upon  all  contracts,  express  or  implied,  made  by  the 
deceased,  to  the  extent  of  the  assets  which  have  come  into  his  hands,  whether  the 
breach  occurred  before  or  after  the  death  {Concha  v.  MurrUta,  40  Ch.  D.  543 ; 
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effects  of  C.  D.,  deceased],  for  money  payable  by  the  defendant  as  sucli 
executor  \or,  administrator]  to  tlie  plaintifE  for  [here  state  the  cause  of 

60  L.  T.  798  ;  Blackmore  v.  White,  [1899]  1  Q.  B.  293,  304  ;  68  L.  J.  Q.  B.  180). 
But  an  executor  or  administrator  is  not  liable  for  a  breach  of  contract  by  the 
deceased,  such  as  a  breach  of  promise  of  marriage,  wliich  is  in  the  nature  of  a 
personal  wrong,  unless  some  special  damage  to  property  has  resulted  {Finlay  v. 
Chimey,  20  Q.  B.  D.  494,  504  ;  57  L.  J.  Q.  B.  247).  Contracts  of  agency,  or  for 
personal  acts  or  services,  are  in  general  revoked  by  death,  and  the  executor  or 
administrator  can  only  be  sued  upon  them  for  breaches  which  occurred  in  the 
lifetime  of  the  testator  or  intestate. 

An  executor  cannot  be  liable,  as  executor,  for  goods  sold  to  him,  or  work  done 
at  his  request,  or  for  money  received  by  him  for  the  use  of  the  plaintiff,  or  for 
money  lent  to  him  ;  and  claims  against  him  as  executor  on  these  causes  of  action 
may  be  construed  as  claims  against  him  personally  (Farhall  v.  Farhall,  L.  R.  7 
Oh.  123  ;  41  L.  J.  Ch.  146  ;  Dowse  v.  Oorton,  [1891]  A.  C.  190  ;  60  L.  J.  Ch.  745). 
An  executor  who  carries  on  the  business  of  the  deceased  after  the  death  is  per- 
sonally liable  for  the  debts  he  contracts  in  so  doing.  An  executor  is  not  liable,  as 
such,  in  an  action  for  interest  on  a  debt  due  from  him  as  executor,  and  forborne 
at  his  request,  though  he  would  be  hable  for  interest  due  on  a  contract  with  the 
testator.  An  executor  may  be  liable  in  his  representative  capacity  on  accounts 
stated,  and  also  for  money  paid  for  him  as  executor  at  his  request  {Ashby  v. 
Ashhy,  7  B.  &  C.  444). 

As  to  the  Uability  of  an  executor  for  his  testator's  funeral,  see  "  Funeral 
Expenses,"  -post,  p.  140.  As  to  the  executor's  liability  in  respect  of  rent  and 
breaches  of  covenant,  see  post,  pp.  186,  564. 

An  executor  can  be  compelled  by  proceedings  in  the  Chancery  Division  to 
perform  his  duties  to  the  legatees.  But  he  cannot,  as  a  rule,  be  sued  in  the  Ring's 
Bench  Division  for  a  legacy,  whether  general  or  specific.  If,  however,  he  has 
assented  to  a  specific  legacy,  he  is  liable  to  an  action  at  law  by  the  legatee,  because 
the  property  vests  in  the  legatee  upon  the  assent  ( Williams  v.  Lee,  3  Atk.  223 ; 
Doe  V.  Oiiy,  3  East,  120).  So  in  the  case  of  a  pecuniarj  legacy,  after  the  executor 
has  admitted  to  the  legatee  that  he  has  received  the  money,  and  holds  it  to  the 
use  of  the  legatee  in  such  a  maimer  as  to  constitute  a  debt,  the  latter  can  recover 
it  in  an  action  at  law  upon  an  account  stated.  (See  Topham  v.  Morecraft,  8 
E.  &  B.  972.)  So  also  a  residuary  legatee,  or  a  person  to  whom  he  has  assigned 
his  rights,  may  sue  the  executor  on  an  account  stated,  where  the  executor  has 
rendered  an  account  showing  the  balance  due  (Harding  v.  Harding,  17  Q.  B.  D. 
442  ;  55  L.  J.  Q.  B.  462). 

When  an  executor  has  distributed  the  assets  and  paid  over  the  residue  of  an 
estate,  an  unpaid  creditor  of  the  testator  is  entitled  to  follow  the  residue  to  the 
extent  of  his  debt,  and  residuary  legatees  who  have  received  their  legacies  may 
be  compelled  to  refund  so  much  of  the  amounts  paid  to  them  as  may  be  requisite 
to  satisfy  his  claim  (Hunter  v.  Yoimg,  4  Ex.  D.  256  ;  48  L.  J.  Ex.  689,  where  see 
the  form  of  the  Statement  of  Claim  ;  and  in  the  ease  of  a  leasehold,  see  22  &  23 
Vict.  c.  35,  s.  27,  and  Dodson  v.  Sammell,  30  L.  J.  Ch.  799). 

No  one  can  be  sued  as  executor  until  he  has  either  proved  the  will  or  inter- 
meddled with  the  estate  (Mohamidu  Hadgiar  v.  Pitchey,  [1894]  A.  C.  437  ;  63 
L.  iT.  P.  C.  90).  All  executors  who  have  proved  or  administered  should  bo  joined 
as  defendants  ;  but  an  executor  who  has  renounced  probate  should  not  be  joined 
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action  accrued  against  the  deceased,  as,  for  instance,  the  price  of  goods  sold 
and  delivered  by  the  plaintifi  to  the  said  C.  D.,  or,  work  done  and  materials 
provided  by  the  plaintifi  for  the  said  C.  D.  at  his  request,  or,  money 
received  by  the  said  C.  D.  for  .the  use  of  the  plaintifi,  or,  as  the  case  may  be]. 
Particulars  : — 


*The  like,  on  a  Bond  or  Covenant  of  the  Testator. 

The  plaintifi's  claim  is  against  the  defendant  as  executor  of  [the  last 
will  of]  C.  D.,  deceased  [or,  as  administrator  of  [the  personal  estate  of] 
C.  D.,  deceased],  for  principal  and  interest  due  on  the  bond  of  the  said 

C.  D.,  dated  the ,  19 —  [or,  due  under  the  covenant  of  the  said 

C.  D.  contained  in  a  deed  dated  the  — ,  19 — ]. 

Particulars  : — 

19 — , .    Principal  due    £ 

Interest  from  the ,  ,  at  per 

cent,  per  annum  to  date  of  writ    

Amount  due  £ 


Against  an  Executor  or  Administrator  for  Debts  incurred  by  him  in 
that  Character  after  the  Death. 

1.  The  plaintiff's  claim  is  against  the  defendant  as  executor  of  [the  last 
will  of]  C.  D.,  deceased  [or,  as  administrator  of  [the  personal  estate  and 
effects  of]  C.  D.,  deceased],  for  money  payable  by  the  defendant  as  such 
executor  [or,  administrator]  to  the  plaintiff  for  money  paid  by  the  plaintifi 
for  the  defendant  as  such  executor  [or,  administrator]  at  his  request. 

Particulars  : — [See  "  Money  Paid,"  post,  p.  198.] 

2.  [If  an  account  stated  with  the  executor  or  administrator  as  such  is  also 
relied  upon  as  a  substantive  ground  of  action,  and  not  merely  by  way  of 
evidence  or  admission  of  other' alleged  causes  of  action,  add  The  plaintifi  also 
claims  against  the  defendant  as  executor  [or,  administrator]  as  aforesaid 
for  money  found  to  be  due  from  the  defendant  as  such  executor  [or, 

(20  &  21  Vict.  c.  77,  s.  79).  If  one  of  several  executors  has  died,  the  action  should 
be  against  the  survivors  or  survivor.  As  to  an  executor  appointed  pendente  lite, 
see  In  re  Tolermn,  [1897]  1  Oh.  866  ;  66  L.  J.  Oh.  452. 

Actions  against  an  Executor  de  son  tort.] — An  executor  de  son  tort  is  a 
person  who,  without  having  been  appointed  executor,  or  without  having  taken  out 
letters  of  administration,  intermeddles  with  the  goods  of  the  deceased,  or  does 
any  other  act  characteristic  of  the  office  of  executor  or  administrator.  He  has 
all  the  liabilities  and  none  of  the  privileges  of  an  executor.  It  is  not  necessary  to 
caE  him  an  executor  de  son  tort  either  on  the  writ  or  in  the  Claim  ;  he  may  be  sued 
and  described  as  though  he  were  an  ordinary  executor  (see  post,  p.  660).  An 
executor  de  son  tort  may  be  sued  either  separately  or  jointly  with  the  rightful 
executor. 
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administrator]  to  the  plaintifE  upon  an  account  stated  between  the  defen- 
dant as  such  executor  [or,  administrator]  and  the  plamtifi,  as  mentioned 
in  the  following  particulars.] 

Particulars  -.-{See  "  Account   Stated,"   ante,   p.   49,    ard   the   mte   on 
page  134.] 


The  like,  for  Damages  on  Causes  of  Action  accrued  against  the 
Deceased  in  his  Lifetime. 

1.  The  defendant  is  the  executor  of  [the  last  will  of]  C.  D.  [or,  adminis- 
trator of  the  personal  estate  and  efiects  of  C.  D.],  who  died  on  October  20th, 

1913.  .     , 

2.  By  a  contract  made  between  the  said  C.  D.  and  the  plamtifE  contamed 

m  letters  dated ,  the  said  0.  D.  agreed  to  sell  and  deliver  to  the  plaintifi 

200  tons  of  pig  iron  at  £ per  ton  to  be  delivered  on  rail  at during 

the  months  of  July  and  August,  1913. 

3.  The  said  C.  D.  in  his  lifetime  delivered  to  the  plaintifE  only  80  tons 
of  such  pig  iron. 

Particulars  of  damage  -.—[See  "  Sale  of  Goods,"  post,  p.  219  et  seq.] 
And  the  plainM  claims  against  the  defendant  as  the  executor  [or 
administrator]  of  the  said  C.  D.,  £ . 


Against  an  Executor  or  Administrator  for  Damages  for  the  Breach  of  a 
Contract  made  hy  the  Deceased  which  was  hroTcen  after  his  Death. 

1.  The  plaintifE  claims  against  the  defendant  as  executor  of  [the  last  will 
of]  C.  D.,  deceased  [or,  as  administrator  of  the  personal  estate  and  efiects 
of  C.  D.,  deceased,  who  died  intestate],  for  damage  suffered  by  the  plaintifE 

from  the  breach  of  an  agreement  made  on  the ,  19 — ,  verbally 

[or,  in  writing  and  contained  in  a  memorandum  of  agreement  dated  the 
said  day,  or,  of  a  covenant  by  the  said  C.  D.  contained  in  an  indenture 

dated  the ,  19 — ,  and  made]  between  the  said  C.  D.  during  his 

lifetime  and  the  plaintiff,  whereby  it  was  agreed  [or,  covenanted  by  the 
said  C.  D.]  that,  &c.  [here  state  the  agreement  or  covenant  so  far  as  material, 
and  if  the  claim  is  for  breach  of  an  agreement  not  stated  to  be  under  seal,  show 
the  consideration  for  it.] 

2.  [Here  state  the  breach  according  to  the  facts,  showing  hy  the  dates  or 
otherwise  that  it  occurred  after  the  death,  and  giving  particulars,  where 
necessary.] 


Agaimt  an  Executor  of  an  Executor,  or  against  an  Administrator  with  the 
Will  annexed,  or  an  Administrator  de  bonis  non,  &c. ;    see  the  above 
forms  of  Claims  by  them  respectively,  which  may  readily  he  adapted, 
mutatis  iimtatidis,  to  Claims  against  them. 
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By  an  Executor  or  Administrator  continuing  an  Action  brought  hy  a  sole 
Plaintiff,  who  has  Died  after  Writ  issued  and  before  Delivery  of  Statement 
of  Claim  (s). 

Between  A.  B Plaintiff, 

and 

CD Defendant 

(by  original  action), 
And  between  E.  F.,  executor  [or  administrator]  of 

the  said  A.  B.  deceased    Plaintiff, 

and 

O.D Defendant 

(by  order  dated ,  19 — .) 

Statement  of  Claim. 

1.  This  action  was  commenced  by  A.  B.,  who  died  on  tbe , 

19 — ,  and  by  an  order  dated  the  — — ■ ,  19 — ,  it  was  ordered  that  the 

proceedings  should  be  contiaued  between  the  above-named  E.  F.,  executor 
of  [the  last  will  of]  the  said  A.  B.,  deceased  [or,  administrator  of  the  per- 
sonal estate  and  effects  of  the  said  A.  B.,  deceased],  and  the  defendant. 

2.  The  plaintiff  as  such  executor  [or,  administrator]  claims,  &c.  [state 
the  claim  as  in  the  freceding forms~[. 


Claim  where  an  Action,  brought  against  a  sole  Defendant  who  died  after  Writ 
issued  and  before  Delivery  of  Statement  of  Claim,  is  continued  against 
his  Executor  or  Administrator. 

Between  A.  B Plaintiff, 

and 

CD Defendant 

(by  original  action). 

And  between  A.  B Plaintiff, 

and 
E.  F.,  executor  of  C  D.,  deceased 

[or,  administrator,  &c.]  ....Defendant 
(by  order  dated  the ,  19 — ). 

Statement  of  Claim. 

1.  This  action  was  commenced  against  C  D.,  who  died  on  the , 

19 — ,  and,  by  an  order  dated  the -^— ,  19 — ,  it  was  ordered  that  the 

(s)  On  the  death  of  a  plaintiff  or  a  defendant,  where  the  cause  of  action  survives 
or  continues  to  or  against  his  executors  or  administrators,  an  order  may  be 
obtained  ea;yorte  at  chambers  that  the  proceedings  in  the  action  shall  be  continued 
by  or  against  them  (Ord.  XVII.,  rr.  1 — 4 ;  "Alteration  of  Parties,''  ante,  p.  21 ;  see 
Haichard  v.  Mege,  18  Q.  B.  D.  771  ;  56  L.  J.  Q.  B.  397  ;  Joms  v.  Sifnes,  43  Ch.  D. 
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proceedings  in  this  action  should  be  continued  between  the  plaintifi  and 
the  above-named  E.  F.,  executor  of  [the  last  will  of]  the  said  0.  D.,  deceased 
[or,  admmistrator  of  [the  personal  estate  and  efiects  of]  the  said  C.  D., 
deceased]. 

2.  [State  the  claim  as  in  the  preceding  forms.] 


Claim  by  Executors  against  an  Agent  of  the  Testator  for  not  accounting. 

1.  The  plaintiffs  are  the  executors  of  E.  F.,  deceased. 

2.  From  the  year till  his  death  on  the ,  19—,  the  said 

E.  F.  employed  the  defendant  as  his  confidential  agent  in  the  management 
of  a  large  building  estate  at . 

3.  The  defendant  as  such  agent  received  large  sums  of  money  for  the 
said  E.  F.,  for  which  he  has  not  accounted  and  refuses  to  account. 

The  plaintiffs  claim  :— 

1.  Accounts  of  all  sums  received  and  paid  by  the  defendant  as  agent 

for  the  said  E.  F. 

2.  Payment  of  the  balance  found  due  to  the  plaintifis  on  the  taking  of 

such  account. 

{See  R.  S.  C,  1883,  Aff.  C,  Sect.  11.,  No.  4.) 


For  other  Forms  of  Claim  by  and  against  Executors  or  Administrators,  see 
"  Bills  of  Exchange,"  ante,  p.  88 ;  "  Insurance,"  post,  p.  163 ; 
"  Landlord  and  Tenant,"  post,  p.  183  et  seq. 


Factor  (t). 
See  "  Agent,"  ante,  p.  51,  and  "  Broker,"  ante,  p.  103. 


607  ;  59  L.  J.  Ch.  351 ;  Chapman  v.  Day,  49  L.  T.  436).  As  to  when  rights  of 
action  survive  to  or  against  executors  or  administrators,  see  "  Executors,"  post, 
p.  305. 

{t)  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  usually  by  a 
merchant  residing  abroad  or  at  a  distance  from  the  place  of  sale.  He  generally 
sells  in  his  own  name,  without  disclosing  that  of  his  principal ;  the  latter,  therefore, 
with  fuU  knowledge  of  these  circumstances,  trusts  him  with  the  actual  possession 
of  the  goods  and  gives  him  authority  to  sell  in  his  own  name  [per  Abbott,  C.  J.,  in 
Baring  v.  Gorrie,  2  B.  &  Aid.  143  ;  see  also  Stevens  v.  Biller,  25  Ch.  D.  31  ;  53 
L.  J.  Ch.  249  ;  Ilontagu  v.  Forwood,  [1893]  2  Q.  B.  at  pp.  354,  355). 

A  factor  has  in  general  a  lien  upon  the  goods  entrusted  to  him  for  sale  for 
advances  made  to  his  principal,  and  for  the  general  balance  of  account  arising 
out  of  his  employment  as  factor  (see  "  Lien,"  post,  p.  778) ;  and  he  does  not  lose 
his  character  of  factor,  or  the  right  of  lien  attached  to  it,  by  reason  of  his  acting 
under  special  instructions  to  sell  at  a  particular  price  and  in  the  principal's  name 
{Stevens  v.  Biller,  supra). 

As  to  the  IHiotors  Act,  1889  (52  &  53  Vict.  c.  45),  see  post,  pp.  779,  780. 
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Fixtures  (m). 
*Olaimfor  the  Price  of  Fixtures. 
1.  The  plaintiH  was  tenant  of  a  house  No. , Street,  in  the 


of ,  and  the  owner  of  certain  fixtures  therein.    The  defendant  was 

the  landlord  of  the  said  house  [or,  the  incoming  tenant]. 

2.  On ,  19 — ,  when  the  plaintifi  was  about  to  quit  the  said  premises, 

he  agreed  to  sell  and  give  up  the  said  fixtures  to  the  defendant  for  the  sum 

of  £ ,  and  the  defendant  by  letter  dated ,  19 — ,  agreed  to  pay  the 

said  price  on  receiving  them. 

3.  The  defendant  has  received  and  taken  possession  of  the  said  fixtures  ; 
yet  he  has  not  paid  the  plaintifi  the  said  £ or  any  part  thereof. 

Particulars  of  the  fixtures  are  contained  in  an  inventory  in  writing  made 
by ,  dated ,  which  exceeds  tliree  folios,  [or,  are  as  follows  : — ]. 


Forbearance  (v). 
Claim  on  a  Promise  made  in  Consideration  of  Forhearance  to  prosecute  an 


1.  On  March  2nd,  1912,  the  plaintiff  commenced  an  action  against  the 

defendant  in  the  King's  Bench  Division  (1912. — J. ■  No.  86)  to  recover 

damages  for  breach  of  contract  in  not  delivering  certain  yarn . 

(m)  Where  an  outgoing  tenant  seUa  fixtures  and  delivers  up  possession  of  them 
either  to  his  landlord  or  to  an  incoming  tenant,  the  transaction  is  not  a  sale  of  an 
interest  in  land  within  the  Statute  of  Frauds  {Hallen  v.  Bunder,  1  C.  M.  &  R.  266  ; 
Lee  v.  Gaskell,  1  Q.  B.  D.  700  ;  45  L.  J.  Q.  B.  540).  As  to  the  removal  of  tenant's 
fixtures,  see  post,  p.  821.  An  action  lies  for  wrongfully  preventing  a  tenant  from 
exercising  his  right  to  remove  such  fixtures  [London  &  Westminster  Loan  Co.  v. 
Drake,  6  C.  B.  N.  S.  798  ;  28  L.  J.  C.  P.  297). 

(v)  Forbearance  to  commence  or  prosecute  an  action  for  a  bona  fide  claim  is  a 
sufficient  consideration  for  a  promise,  and  it  is  suffiioient  for  this  purpose  if  the 
action  forborne  is  an  action  to  try  a  question  which  is,  or  which  is  fairly  and 
honestly  believed  by  the  plaintiif  to  be,  a  doubtful  question  (CallisJier  v.  Bischoff- 
sheim,  L.  R.  5  Q.  B.  451  ;  39  L.  J.  Q.  B.  181  ;  Willy  v.  Mgee,  L.  R.  10  C.  P.  497  ; 
44  L.  J.  C.  P.  254  ;  Miles  v.  New  Zealand  Co.,  32  Oh.  D.  266 ;  55  L.  J.  Ch.  801 ; 
Hyams  v.  StuaH  King,  [1908]  1  K.  B.  696  ;  77  L.  J.  K.  B.  794  ;  Wilson  v.  Conolly, 
103  L.  T.  461 ;  27  T.  L.  R.  7).  Forbearance  at  request  affords  a  sufficient  con- 
sideration for  a  promise,  even  though  the  creditor  does  not  bind  himself  to  forbear 
(Crears  v.  Hunter,  19  Q.  B.  D.  341  ;  56  L.  J.  Q.  B.  518).  But  forbearing  an  action 
where  the  plaintiff  had  no  cause  of  action  and  knew  that  he  had  none,  will  not 
support  a  promise  { IfacZe  V.  iSimeon,  2  0.  B.  548  ;  15L.  J.C.P.  114;  Exp. Banner, 
17  Ch.  D.  480  ;  51  L.  J.  Ch.  300,  as  explained  in  Miles  v.  New  Zealand  Co.,  supra). 

Forbearing  to  sue  for  an  alleged  balance  of  unsettled  accounts  as  to  which  there 
is  a  bond  fide  dispute  between  the  parties  is  a  good  consideration  for  a  promise 
{Llewellyn  v.  Llewellyn,  3  D.  &  L.  318) ;  but  where  there  is  no  foundation  for 
the  dispute,  and  it  is  not  a  bond  fide  dispute  on  the  part  of  the  plaintiff,  the  plaintiff 


Digitized  by  Microsoft® 


140      STATEMENTS   OF   CLAIM  IN  ACTIONS   OE   CONTRACT 

2.  By  letters  passing  between  the  plaintifi  and  the  defendant  dated 
respectively  October  9tli  and  llth,  1912,  it  was  agreed  that,  if  the  plaintiff 
would  forbear  from  further  prosecuting  and  would  discontinue  the  said 
action,  the  defendant  would  within  three  months  deliver  to  the  plaintifi 

100  hanks  of  yarn  of  the  value  of  £ per ,  and  would  pay  to  the 

plaintifi  his  taxed  costs  of  the  said  action. 

3.  The  plaintifi  accordingly  did  forbear  to  further  prosecute,  and  dis- 
continued the  said  action  and  his  costs  were  taxed  at  £34  lis.  8d.,  but  the 
defendant  did  not  within  the  said  three  months,  or  at  all,  deliver  the  said 
100  hanks  of  yam  or  any  part  thereof  to  the  plaintiff,  nor  did  he  pay  the 
said  costs  or  any  part  thereof,  whereby  the  plaintiff  lost  the  value  of  the 
said  yarn,  and  the  amount  of  the  said  costs. 

And  the  plaintiff  claims  £ . 


Foreign  Corporation  or  Company.    See  "  Company,"  ante,  p.  121. 


Friendly  Society.    See  "  Societies,"  post,  p.  239. 


Funeral  Expenses  {x). 

*Glaim  by  an  Undertaker  for  Funeral  Expenses. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  and  goods  let  on  hire  to  the  defendant 

cannot  enforce  a  promise,  the  consideration  of  which  is  his  forbearing  to  take 
legal  proceedings  to  enforce  his  unfounded  claim  {Edwards  v.  Baugh,  11 
M.  &  W.  641  ;  Lloyd  v.  Lee,  1  Str.  94 ;  and  see  Cook  v.  Wright,  1  B.  &  S.  559  ; 
30  L.  J.  Q.  B.  321  ;  and  cases  cited,  supra). 

Where  an  action  is  compromised,  an  order  to  enforce  the  terms  of  the  compromise 
can  be  made  in  the  original  action  itself,  and  a  separate  action  is  not  necessary, 
at  any  rate  where  such  compromise  involves  only  the  questions  in  the  action 
{Eden  v.  Naish,  7  Oh.  D.  781  ;  47  L.  J.  Ch.  325  ;  Scully  v.  Lord  Dwndmald,  8 
Oh.  D.  658 ;  Kempshall  v.  Holland,  14  R.  336).  But  in  order  to  set  aside  a 
compromise  made  in  an  action  it  is  necessary  to  institute  a  fresh  action  {Ainsworth 
v.  Wilding,  [1896]  1  Ch.  673  ;  65  L.  J.  Ch.  432). 

(a;)  An  executor  having  assets  is  liable  personally  de  bonis  propriis  upon  an 
implied  contract  to  pay  for  the  funeral  expenses  of  his  testator  ;  and  he  may  be 
sued  by  the  undertaker  without  any  express  order  given  by  him,  unless  the  under- 
taker has  given  exclusive  credit  to  a  third  party.  But  the  executor  is  only  liable 
upon  this  imphed  contract  for  the  expenses  of  a  funeral  suitable  to  the  degree  of 
the  testator  {Brice  v.  Wilson,  8  A.  &  E.  349  ;  Lucy  v.  Waldrond,  3  Bing.  N.  0.  841). 
In  order  to  charge  the  executor  with  any  greater  expense,  it  must  be  shown  that 
he  ordered  or  sanctioned  it  {lb. ;  and  see  Williams  v.  Williams,  20  Oh.  D.  659  ; 
51  L.  J.  Ch.  385).  The  executor  may  defeat  an  action  founded  only  on  the  impUed 
contract,  by  showing  that  he  has  no  assets  {Tnf/well  v.  Heymaii,  3  Camp.  298  ; 
and  see  Oreen  v.  Salmon,  8  A.  &  E.  348). 
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and  work  done  and  materials  provided  and  moneys  paid  by  the  plaintifE  for 
the  defendant  at  his  request  in  and  about  the  funeral  of  0.  H.,  deceased. 
Particulars  : — 


Guarantees  (y). 

Claim  on  a  Guarantee  of  a  Debt. 

1.  On  the ,  19 — ,  one  E.  F.  was  indebted  to  the  plaintiff  in  the 

sum  of  £ . 

A  husband  is  liable  for  the  expenses  of  his  wife's  funeral,  and  where  a  person  in 
his  absence  necessarily  employs  an  undertaker  and  pays  the  expenses  of  the 
funeral  of  the  wife,  such  person  may  recover  the  amount  as  money  paid  for  and 
on  behalf  of  the  husband  under  an  agency  or  authority  imphed  by  the  law 
(JenUns  v.  Tucker,  1  H.  Bl.  90  ;  Bradshaw  v.  Beard,  12  C.  B.  N,  S.  344 ;  31 
L.  J.  0.  P.  273  ;  see  In  re  M'Myn,  33  Oh.  D.  575).  An  infant  widow  may  render 
herself  liable  for  the  funeral  of  her  husband,  as  for  necessaries  {Chappie  v.  Cooper, 
13  M.  &  W.  252). 

Again,  every  householder  in  whose  house  a  dead  body  is  l3dng  is  bound  at 
common  law  to  have  it  decently  interred,  if  no  one  else  comes  forward  to  under- 
take the  duty  (iJ.  v.  Stewart,  12  A.  &  E.  773).  Dead  bodies,  cast  up  by  the  sea  or 
any  navigable  river,  or  floating  or  sunken  in  any  such  waters,  if  unclaimed  by 
their  relatives,  must  be  buried  by  the  churchwardens  and  overseers  of  the  parish, 
in  which  they  are  found,  in  the  churchyard  and  at  the  expense  of  that  parish 
(48  Geo.  3,  c.  75  ;  49  Vict.  c.  20  ;  R.  v.  Treasurer  of  Kent,  22  Q.  B.  D.  603). 

(«/)  A  guarantee  is  a  contract  by  one  person  to  answer  for  the  debt,  default  or 
miscarriage  of  another  who  is  or  is  about  to  become  hable  for  the  same  debt,  to 
the  person  guaranteed.  It  is,  thus,  a  collateral  or  secondary  agreement,  as 
HabiHty  rests  primarily  upon  the  debtor,  for  whom  the  guarantor  is  merely  surety. 
Such  a  contract  is  required  to  be  in  writing  by  s.  4  of  the  Statute  of  Frauds.  An 
indemnity,  on  the  other  hand,  is  valid  though  not  in  writing.  See  further  as  to 
this  distinction,  post,  p.  150. 

To  constitute  a  guarantee  within  the  Statute  of  Erauds,  the  person  whose  debt 
is  answered  for  must  be  some  person  other  than  the  promisor  or  promisee,  and 
he  must  bo  hable  for  such  debt  and  continue  hablo  whilst  the  guarantee  is  in 
force,  and  the  promisee  must  be  himself  the  creditor  (Eastwood  v.  Kenyon,  11 
A.  &  E.  438;  Mountstephen  v.  Lakeman,  L.  R.  7  H.  L.  17,  24 ;  39  L.  J.  Q.  B.  275; 
Harburg  Comb  Co.  v.  MaHin,  [1902]  1  K.  B.  778  ;  71  L.  J.  K.  B.  529).  A  mere 
promise  of  indemnity,  or  a  promise  to  answer  for  a  debt  of  the  promisee,  is  not 
within  the  statute  {Thomas  v.  Cook,  8  B.  &  C.  728  ;  Guild  v.  Conrad,  [1894]  2 
Q.  B.  885 ;  63  L.  J.  Q.  B.  721).  Nor  is  a  promise  to  pay  for  goods,  where  the 
goods  are  suppUed  to  another  upon  the  sole  credit  of  the  promisor  {Birkmyr  v. 
Damdl,  1  Smith's  L.  C,  11th  ed.,  p.  299).  An  agreement  to  give  a  guarantee  is 
within  the  statute  {Mallett  v.  Bateman,  L.  R.  1  C.  P.  163  ;  35  L.  J.  C.  P.  40). 

In  an  action  brought  upon  a  guarantee  the  Statement  of  Claim  should  allege 
that  the  guarantee  is  in  writing,  and  should  also  state  its  date.  It  is  not  necessary 
to  allege  in  the  Statement  of  Claim  that  any  notice  was  given  to  the  surety  that 
the  principal  debtor  had  made  default  or  that  upon  such  default  any  demand  for 
payment  had  been  made  {Sicklemore  v.  Thistleion,  6  M.  &  S.  9).     Nor  is  it  necessaiy 
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2.  On  that  date  by  a  guarantee  in  writing  and  in  consideration  that  the 
plaintifi  would  give  time  to  E.  F.  for  the  payment  of  his  said  debt  and 

would  forbear  from  suiag  the  said  E.  F.  for  the  said  debt  until  the , 

19_^  the  defendant  agreed  to  pay  to  the  plaintifi  the  said  £ ,  on  the 

,  19—,  if  the  said  E.  F.  failed  to  do  so. 

3.  The  plaintiff  gave  time  to  the  said  E.  F.  and  forebore  to  sue  him. 
The  said  E.  F.  failed  to  pay  the  said  sum  on  the  said  day,  and  the  same  is 
still  unpaid. 

Particulars  : — 

19—, .    Principal  due £ • 

And  the  plaintifi  claims  : 


*Claim  on  a  Guarantee  for  the  price  of  Goods  supplied. 

1.  On  February  9th,  1914,  one  /.  S.  S.  applied  to  the  plaintiff  to  supply 
him  with  certain  goods  on  credit. 

2.  On  February  15th,  1914,  the  defendant  wrote  a  letter  to  the  plaintiff 
in  which  he  agreed  that,  if  the  plaintiff  would  supply  /.  S.  S.  with  the  said 
goods  on  credit,  he  would  be  responsible  to  the  plaintiff  for  the  due  payment 
of  their  price. 

3.  The  plaintifi  accordingly  supplied  /.  S.  S.  with  the  said  goods,  the 
prices  of  which  amount  to  £175  10s. 

[Particulars  of  the  said  goods.] 

4.  Neither  J.  S.  S.  nor  the  defendant  has  paid  the  plaintiff  the  said  sum 
of  £175  10s.,  or  any  part  thereof,  and  the  plaintiff  claims  £175  10s. 


*  Claim  on  a  Guarantee  for  the  Price  of  Goods. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered  by  the 
plaintiff  to  E.  F.,  under  the  following  guarantee  : — 

— ,  19-. 

Sii', — In  consideration  of  your  supplying  goods  to  E.  F.,  I  undertake  to 
see  you  paid. 

Yours,  &c., 
To  Mr.  A.  B.  (Plaintiff),  C.  D.  (Defendant). 


that  the  creditor  should  have  made  a  demand  upon  the  principal  debtor  before 
action,  unless  such  demand  is  necessary  to  charge  the  debtor  ( Walton  v.  Mascall, 
13  M.  &  W.  452),  or  unless  the  surety  has  expressly  stipulated  that  such  demand 
shah  be  made. 

A  surety  who  has  made  payments  under  a  guarantee  may  as  a  rule  recover 
from  the  principal  debtor  the  amount  so  paid  by  him  (see  "  Money  Paid,"  post, 
p.  198).  So  also  a  surety  who  is  liable  as  surety  jointly  (or  jointly  and  severally) 
with  others  may,  if  he  pays  the  debt  guaranteed,  recover  from  his  co-sureties 
their  shares  of  such  debt,  and  similarly  each  of  such  sureties  may  recover  contribu- 
tion from  his  co-sureties  in  respect  of  any  paymont  he  may  have  made  under  the 
guarantee  in  excess  of  his  proper  proportion.     (See  "Contribution"  ante,  p.  123.) 

Digitized  by  Microsoft® 


GUAKANTEES  143 

Particulars  : 

19—.  £    s.    d. 
.    55  tons  of  coal  at  20s 55    0    0 


Amount  due £55    0    0 

{See  R.  S.  G.,  1883,  App.  C,  Sect.  IV.,  No.  10.) 


*  Against  a  Principal  Debtor  and  his  Surety  on  a  Guarantee  for  Goods  sold. 

The  plaiatifE's  claim  is  against  tte  defendant  A.  B.   as  principal,   and 
against  the  defendant  C.  D.  as  surety,  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  to  A.  B.  on  the  guarantee  by  C.  D.  ia  writing 
dated  the  2nd  of  February,  1905. 
Particulars  : —  £    s.    d. 

2nd  February,  goods    47  15    0 

3rd  March  „       105  14    0 

17th  March  „       14  12    0 

5thAprU  „       34    0    0 

Amount  due £202    1    0 

(See  E.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  11.) 


On  a  Guarantee  for  due  Accounting  hy  a  Collector. 

1.  By  an  agreement  in  writing  dated  the ,  19 — ,  it  was  agreed 

between  the  plaintiff  and  the  defendant  that,  in  consideration  that  the 
plaintiff  would  employ  X.  Y.  as  his  collector,  the  defendant  would  be 
answerable  to  the  plaiatiff  for  the  due  accounting  to  the  plaintiff  by  X.  Y. 
for,  and  due  payment  by  X.  Y.  to  the  plaintiff  of,  all  moneys  received  on 
behalf  of  the  plaintiff  by  X.  Y.  as  such  collector. 

2.  The  plaintiff  accordingly  employed  X.  Y.  as  his  collector,  but  X.  Y. 
did  not,  whilst  in  such  employment,  duly  account  to  the  plaintiff  for  or 
make  due  payment  to  the  plaintiff  of  all  moneys  received  by  him  as  such 
collector. 

Particulars  of  sums  not  accounted  for  or  paid  over  : — 

19— .  £    s.    d. 

From  Brown  &  Co 

From  Wm.  Jones     

Amount  due 

3.  The  defendant  has  not  paid  to  the  plaintiff  the  said  amount  or  any 
part  thereof. 

For  a  Precedent  of  a  Claim  on  a  Fidelity  Guarantee  Bond,  see  ante,  p.  102. 
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Heirs  and  Devisees  (z). 
Against  Heir  and  Devisee,  for  a  Debt  dAie  under  a  Covenant  by  the  Testator. 

1.  By  a  deed  dated  the  5th  day  of  November,  1910,  one  A.  B.  covenanted 
for  himself  and  his  heirs  with  the  plaintifi  that  he  would  pay  to  the  plaintiff 
the  sum  of  £1000  on  the  5th  day  of  November,  1914,  with  iaterest  at  the 
rate  of  5  per  centum  per  annum  from  the  date  of  the  deed. 

2.  The  said  A.  B.  died  on  the  17th  day  of  February,  1913,  without 
having  made  any  payment  to  the  plaintiff  under  the  said  deed. 

3.  The  defendant  G.  D.  is  the  eldest  son  and  heir  at  law  of  the  said  A.  B. 

4.  By  his  last  will  dated  the  20th  day  of  September,  1912,  the  said  A.  B. 
devised  all  his  lands  to  the  defendant,  E.  F.  The  executors  of  the  said 
will  before  the  commencement  of  this  action  assented  to  the  said  devise. 

And  the  plaintiH  claims  against  the  said  G.  D.  and  E.  F.  jointly  (a) : — 

£      s.    d. 

Principal    1000    0    0 

Interest  from  November  5th,  1910,  to  date  of  writ        204    3    4 


£1204    3    4 


(z)  At  common  law  a  specialty  debt  did  not  bind  the  lands  of  the  debtor  in  the 
hands  of  his  heir,  unless  the  heir  was  expressly  named  in  the  deed  or  bond.  When 
he  was  so  named,  the  obligee  could  recover  against  the  heir  to  the  extent  of  the 
lands  which  the  latter  acquired  by  descent  from  the  obligor.  In  neither  case 
could  the  obMgee  recover  against  the  devisee  of  the  lands.  The  Debts  Recovoiy 
Act,  1830  (11  Geo.  4  &  1  WiU.  4,  c.  47),  gave  a  hke  remedy  against  the  devisee  upon 
specialty  debts  of  the  latter  kind  to  the  extent  of  the  lands  devised ;  and  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  59,  aboUshed  the  distinction 
between  specialty  debts  in  which  the  obhgor  binds  himself  only  and  those  in  which 
he  expressly  binds  his  heir,  in  the  case  of  any  deed  executed  subsequent  to  1881, 
which  does  not  expressly  provide  the  contrary.  All  such  obligations  now  bind 
the  heirs  and  the  real  estate  as  though  "  heirs  "  had  been  expressly  mentioned. 

An  important  change  has  been  affected  by  the  Land  Transfer  Act,  1897  (60  &  61 
Vict.  0.  65),  as  to  the  devolution  of  "  real  property  "  within  that  Act  upon  the 
death  of  the  person  entitled.  The  Act  does  not  apply  to  copyholds  or  customary 
freeholds  as  to  which  an  admission  or  any  act  by  the  lord  is  necessary  to  perfect 
the  title  of  a  purchaser  from  a  customary  tenant.  (See  In  re  Somerville's  Contract, 
[1903]  2  Ch.  583  ;  72  L.  J.  Ch.  727.)  All  other  real  estate  no  longer  vests  upon  the 
death  in  the  heir  or  devisee  but  in  the  executors  or  administrators  as  though  it 
were  a  chattel  real,  and  is  held  by  them,  subject  to  their  duties  as  executors  or 
administrators,  in  trust  for  the  parties  beneficially  entitled,  until  by  conveyance 
or  assent  it  is  transferred  to  or  vested  in  the  heir  or  devisee  or  otherwise  dealt 
with  in  the  course  of  the  administration.  A  consequence  of  this  would  seem  to  be 
that  an  heir  or  devisee  of  such  real  estate  cannot  be  sued  for  a  debt  due  under  a 
covenant  of  the  ancestor  or  testator  until  the  estate  has  become  thus  vested  in  him, 
and  until  that  has  happened,  the  action  should  be  against  the  executor  or  adminis- 
trator.    (See  "  Executors,"  ante,  p.  130.) 

(a)  The  action  upon  a  specialty  under  11  Geo.  4  &  1  Will  4,  c.  47,  can  be  brought 
against  the  heir  and  devisee,  or  the  devisee  of  such  devisee,  jointly,  or  if  there  be 
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For  a  Precedent  of  a  Claim  in  an  action  against  the  Executor  and  Devisee 
of  a  deceased  Obligor:  see  ante,  p.  103. 


By  Heir  or  Devisee  of  Lessor  against  Lessee  on  a  Covenant  in  the  Lease  : 
see  "  Landlord  and  Tenant,"  post,  p.  184. 


Hire  (fc). 

*For  the  Hire  of  Goods. 

The  plaintifi's  claim  is  for  money  due  from  the  defendant  for  the  hii-e  of 
goods  let  by  the  plaintiff  on  hire  to  the  defendant  under  an  agreement  in 
writing  dated  [&c.,  or  as  the  case  may  be]. 

Particulars  : — [Give  particulars  of  dates  and  items,  as  for  instance 

19 — , ■    Hire  of  piano  between  these  dates  at 

to .        £ a  month  as  agreed     £ ] 


Against  the  Hirer  of  Goods  for  Breaches  of  Agreement. 

1.  By  a  contract  in  writing  dated the  plaintifi  let  certain  household 

furniture  and  other  goods  on  hire  to  the  defendant  for months  at 

£ per  month,  and  the  defendant  undertook  to  use  the  said  furniture 

and  goods  in  a  careful  and  reasonable  manner  during  the  continuance  of 
such  hiring,  and  to  le-deliver  the  same  at  the  expiration  of  such  hiring  to 
the  plaintifi  in  as  good  a  state  and  condition  as  they  were  in  when  so  let 
to  him  (reasonable  wear  and  tear  only  excepted). 

2.  The  defendant  used  the  said  furniture  and  goods  in  a  negligent  and 
unreasonable  manner,  and  when  he  re-delivered  the  same  to  the  plaiutifi 
on  the ,  19 — ,  at  the  expiration  of  the  said  hiring,  they  were  not 

no  heir,  against  the  devisee  or  devisees  solely.  It  is  difficult  to  understand  why 
the  heir  and  devisee  were  made  jointly  liable,  as  the  lands  never  vested  in  them 
both  at  once. 

In  an  action  against  an  heir,  before  the  Judicature  Acts,  it  was  sufficient  for  the 
plaintifE  to  state  that  the  defendant  was  heir  without  showing  how  he  was  heir. 
But  now  all  material  facts  establishing  the  relationship  must  be  alleged  (cf .  Palmer 
v.  Pcamer,  [1892]  1  Q.  B.  319  ;  61  L.  J.  Q.  B.  236  ;  and  see  post,  p.  185).  At 
common  law  also,  it  was  not  necessary,  as  against  an  heir,  to  allege  that  the 
ancestor  died  possessed  of  any  real  assets  which  descended  to  the  heir,  as  it  lay 
on  the  heir  to  show  by  way  of  defence  that  nothing  in  respect  of  which  he  could  be 
rendered  Hable  had  descended  to  him.  (See  "  Heirs  and  Devisees,"  post,  p.  587.) 
But  it  would  now  seem  correct  to  show  that  the  lands,  or  some  of  them,  had  passed 
out  of  the  hands  of  the  executors  or  administrators  and  become  vested  in  the 
parties  sued. 

(5)  See  "  Bailments,"  ante,  p.  68,  and  post,  p.  269  ;  "  Conversion,"  post,  p.  281, 
and  "  Reversion,"  post,  p.  396. 

B,L.  10 
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in  such  a  state  and  condition  as  aforesaid,  and  were  greatly  damaged  and 
deteriorated  otherwise  than  by  reasonable  wear  and  tear. 

Particulars : — 

And  the  plaintiS  claims  £ damages. 


Against  a  Hirer  of  Wagons  for  Demurrage  of  the  Wagons,  or  for  Damages 
for  Detention  beyond  the  allowed  Time :  see  "  Demurrage,"  ante,  p.  129. 


Husband  aud  Wife  (c). 

Claim  by  a  Married  Woman  for  a  Debt  contracted  or  on  a  Contract  made 
during  Coverture. 

Between  A.  B.  {&  married  woman)  Plaintiff, 

and 
CD Defendant. 

(c)  A  married  woman  may  now  sue  and  be  sued,  either  in  contract  or  tort  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sole :  and  her  husband  need  not 
be  joined  with  her  as  plaintiff  or  defendant  (Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  0.  75),  s.  1).  Nevertheless,  her  husband  may  properly  be  joinedas 
co-plaintiff  with  her  where  he  has  any  rights  on  his  own  behalf  in  respect  of  the 
subject-matter  of  the  action  (see  Beasley  v.  JEtoney,  [1891]  1  Q.  B.  609 ;  60 
L.  J.  Q.  B.  408  ;  and  posJ,  p.  333),  e.g.,  where  he  has  sustained  any  special  damage. 
The  husband  should  also  be  joined  as  a  co-plaintiff  where  he  is  jointly  entitled 
with  his  wife  to  the  benefit  of  the  contract  sued  upon  and  in  that  case  he  may 
join  in  the  same  action  any  separate  cause  of  action  by  himself  against  the  same 
defendant  (Ord.  XVIII.,  r.  4). 

A  plaintiff  who  has  a  cause  of  action  against  a  married  woman  may  sometimes 
prefer  to  sue  the  husband,  or  both  husband  and  wife,  if  he  can,  especially  if  the 
wife  is  restrained  from  anticipating  her  separate  property  ;  for  a  judgment  against 
a  married  woman  binds  only  her  separate  estate,  and  only  so  much  of  it  as  is  not 
restrained  from  anticipation.  The  judgment  against  her  must  be  in  the  form 
settled  by  the  Court  in  Scott  v.  Morley,  20  Q.  B.  D.  120  ;  57  L.  J.  Q.  B.  43.  Where 
however,  a  married  woman  brings  an  action  or  counterclaim  and  fails,  the  Coiut 
may  order  the  costs  of  her  opponent  to  be  paid  out  of  property  subject  to  a 
restraint  on  anticipation  (Married  Women's  Property  Act,  1893  (56  &  57  Vict. 
c.  63),  s.  2  ;  Hood-Barrs  v.  Cathcart  (2),  [1895]  1  Q.  B.  873  ;  64  L.  J.  Q.  B.  520  ; 
Marchioness  of  Hunily  v.  Oaskell,  [1905]  2  Oh.  656  ;   75  L.  J.  Ch.  66). 

Although  it  is  usually  unnecessary  to  join  the  husband  as  co-defendant  with  the 
wife,  he  may  properly  be  so  joined  if  he  is  under  any  personal  liabihty  to  the  plaintiff 
in  respect  of  the  subject-matter  of  the  action,  e.g.,  where  he  is  a  joint  contractor  or 
a  joint  tort-feasor  with  the  wife,  or  where  he  is  liable  for  a  tort  committed  by  the 
wife  (Seroka  v.  Kaitenburg,  17  Q.  B.  D.  177  ;  66  L.  J.  Q.  B.  375  ;  Becmimont  v 
Kaye,  [1904]  1  K.  B.  292  ;  73  L.  J.  K.  B.  213,  and  post,  p.  334.  See  also  Cuenod  v' 
Leslie,  [1909]  1  K.  B.  886  ;  78  L.  J.  K.  B.  695).  On  a  parol  contract  made  by  a 
married  woman  since  the  marriage,  it  is  now  practically  impossible  for  both 
husband  and  wife  to  be  liable  ;  for  either  the  wife  was  agent  for  her  husband  to 
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Statement  of  Claim. 

1.  The  plamtifi  is  the  wife  of  E.  B.,  of . 

2.  [Here  state  the  cause  of  action  as  in  ordinary  cases,   referring  to  the 
married  woman  simply  as  "  the  plaintiff."] 


Claim  by  a  Married  Woman  for  a  Debt  contracted,  or  on  a  Contract  made, 

before  Marriage. 

[Title  as  in  preceding  form.] 

The  plaintiff  is  the  wife  of  E.  B.,  to  whom  she  was  married  on  the 

,  and  her  claim  against  the  defendant  is  for  goods  sold  and  delivered 

by  her  before  her  marriage  and  whilst  she  was  known  as  ^.  G.  [or  for 

damage  for  breach  of  a  contract  in  writing  dated  the 19 made 

by  her  before  her  marriage  and  whilst  she  was  known  as  A.  G.,  whereby 
the  defendant  agreed,  &c.    Proceed  as  in  ordinary  form.] 

Particulars : — 


Claim  against  a  Married  Woman  for  a  Debt  contracted,  or  on  a  Contract 
made,  during  Coverture  and  since  the  5th  December,  1893  (d). 

make  that  contract  on  his  behalf,  or  she  was  not.  If  she  was,  then  he  alone  is 
liable.  If  she  was  not,  he  cannot  be  liable,  but  she  is ;  for  by  s.  1  of  the  Act  of 
1893  her  contract  "  shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  estate  whether  she  is  or  is  not  in  fact 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when  she  enters 
into  such  contract  "  (see  Morel  Brothers  v.  Earl  of  Westmorland,  [1904]  A.  0. 11  • 
73  L.  J.  K.  B.  93  ;  French  v.  Howie,  [1905]  2  K.  B.  680  ;  74  L.  J.  K.  B.  853 ;  [1906] 
2  K.  B.  674 ;  75  L.  J.  K.  B.  980).  This  is  so  even  when  a  married  woman  contracts 
in  her  own  name  and  does  not  disclose  the  fact  that  she  is  agent  for  her  husband 
(Paquin  v.  Beavderh,  [1906]  A.  C.  148  ;  76  L.  J.  K.  B.  395).  The  law  is  different 
in  the  case  of  a  contract  made  by  a  married  woman  prior  to  December 
5th,  1893. 

In  an  action  against  a  married  woman  who  has  separate  property  vested  in 
trustees  for  her,  it  is  not  necessary  to  join  the  trustees  as  co-defendants.  No 
order  can  be  made  against  the  trustees  for  payment  of  the  amount  of  the  judgment 
out  of  the  settled  property,  unless  they  are  parties  to  the  action  ;  but  the  plaintiff 
without  joining  them,  can  obtain  a  charge  upon  the  property  and  obtain  equitable 
execution  thereon  by  the  appointment  of  a  receiver  (In  re  Pearce,  24  Ch.  D.  405  • 
49  L.  T.  637). 

(d)  In  the  case  of  debts  contracted  or  contracts  made  since  the  5th  December 
1893,  it  is  not  necessary  to  allege  that  the  defendant  had  or  has  separate  estate, 
but  it  is  otherwise  where  the  contract  was  made  during  coverture  and  prior  to 
the  5th- December,  1893.  In  the  latter  case  it  should  beaUegedintheStatementof 
Claim  that  the  married  woman  was  at  the  date  of  the  contract  and  still  is  possessed 
of  or  entitled  to  separate  estate. 
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[The  ordinary  forms  may  be  used,  hut  the  defendant  should  be  described  as 
a  married  woman  in  the  title  of  the  action,  and  it  should  be  stated  in  thebody 
of  the  Claim  that  she  is  the  wife  ofE.  F.  ;  subsequently  she  should  be  described 
merely  as  "  the  defendant."] 

Claim  against  a  Married  Woman  for  a  Debt  contracted  during  Coverture 
after  1882,  hut  prior  to  the  5th  Decernber,  1893  (e). 

The  defendant  is,  and  was  at  the  date  of  the  contracting  of  the  debt 
hereinafter  mentioned,  the  wife  of  E.  F.,  and  possessed  of  or  entitled  to 
separate  property  {continuing  as  in  the  ordinary  forms]. 


*Claim  against  a  Married  Woman  for  a  Debt  contracted  before  Marriage 
when  the  Marriage  took  ■place  after  1882  (/). 

The  plaintifi's  claim  is  for  £ ,  payable  by  the  defendant,  who  is  a 

married  woman  and  the  wife  of  E.  D.  [to  whom  she  was  married  after 
1882],  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  whilst 
she  was  unmarried  and  known  as  G.  G. 

Particulars  : — [State  them  as  in  ordinary  cases.] 


*  Against  Husband  and  Wife,  married  after  1882,  for    a  Debt  contracted 
by  the  Wife  before  the  Marriage. 

Between  A.  B Plaintiff, 

and 
G.  D.  and  E.  D.,  wife  of  the  said  C.  D..  .Defendants. 

Statement  of  Claim. 

1.  In  the  year  the  plaintifE  sold  and  delivered  to  the  defendant 

E.  D.,  then  known  as  Miss  E.  N.,  goods  to  the  value  of  £ . 

Particulars  : — [State  the  particulars,  with  dates  and  items.] 

2.  On  the day  of and  after  the  commencement  of  the  Married 

Women's  Property  Act,  1882,  the  defendant  E.  D.,  then  Miss  E.  N., 
married  the  defendant  G.  D. 

3.  The  defendant  G.  D.,  upon  or  subsequently  to  the  said  marriage, 
acquired  from  or  through  his  said  wife,  or  became  entitled  from  or  through 
his  said  wife,  to  property  belonging  to  her,  which  was  and  is  more  than 
sufficient  in  value  to  satisfy  the  plaintifi's  claim  for  the  price  of  the  said 
goods  [after  making  such  deductions  (if  any)  as  he  is  entitled  to  make  under 
the  provisions  of  the  said  Act]. 


(e)  See  note  (d)  previous  page. 

(/)  The  judgment  in  respect  of  ante-nuptial  liability  against  a  married  woman, 
whose  marriage  is  subsequent  to  1882,  is  against  her  separate  property  excluding 
any  property  included  in  a  settlement  or  agreement  for  a  settleraent  made  for  her 
benefit  by  a  stranger. 
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[If  the  debt  was  contracted  prior  to  the  5th  December,  1893,  add: 
4.  The  defendant  E.  D.  has  [or,  is  possessed  of  or  entitled  to]  separate 
property  belonging  to  her,  independently  of  the  defendant  0.  D.] 
And  the  plaintiff  claims  against  the  defendants  and  each  of  them  £ . 


Against  a  Husband  for  Goods  supplied  to  his  Wife  after  she  has  left  their 

Home  (jf). 

1.  Mrs.  Alice  S.  is  the  wife  of  the  defendant,  and  formerly  resided  with 

him  at  his  house,  No.  — , Street.    But  she  was  compelled  to  leave 

the  said  house  on  the  28th  January,  1914,  by  reason  of  the  defendant's 
persistent  cruelty  and  misconduct. 

Particulars  of  the  alleged  cruelty  and  misconduct : — 

2.  Since  his  said  wife  so  left  his  house  the  defendant  has  wholly  omitted 

(g)  A  wife,  who  is  separated  from  her  husband  in  oonsequenoe  of  misconduct 
on  his  part  which  renders  it  improper  for  her  to  remain  with  him,  carries  with 
her  the  right  in  law  to  pledge  his  credit  for  all  reasonable  necessaries  in  accor- 
dance with  her  husband's  degree,  unless  she  is  in  some  other  way  supplied 
with  the  means  of  providing  them  {Bazeley  v.  Forder,  L.  R.  3  Q.  B.  559,  562). 
The  plaintiff  will  have  to  establish  at  the  trial  that  the  conduct  of  the  husband 
was  so  outrageous  that  no  self-respecting  woman  could  be  expected  to  continue 
to  reside  with  him — that  is,  he  must  show  that  the  husband  was  guilty  of  actual 
violence  to  her,  or  caused  her  reasonably  to  apprehend  violence,  or  that  he  com- 
mitted adultery  in  the  house,  &c.  It  is  not  necessary  that  the  plaintiff,  when  he 
suppUed  the  goods,  should  have  known  of  the  circumstances  which  justified  the 
wife's  departure  from  her  husband's  house.  It  makes  no  difference  whether  he 
gave  credit  in  his  books  to  the  husband  or  to  the  wife.  It  is  immaterial  that  the 
husband  had  given  him  notice  not  to  supply  the  wife  with  goods  on  credit ;  it  is 
also  immaterial  that  he  has  requested  his  wife  to  return  to  his  house,  if  she  still 
had  reasonable  cause  to  fear  that  his  bad  conduct  would  continue. 

It  is,  however,  a  good  defence  to  the  action  that  before  the  goods  were  supplied 
the  wife  had  been  guUty  of  adultery,  unless  the  husband  had  connived  at  such 
adultery  {Wilson  v.  Glossop,  20  Q.  B.  D.  354  ;  57  L.  J.  Q.  B.  161).  See  the 
Defence  and  Reply,  post,  p.  591. 

It  is  not  quite  clear  whether  money  lent  to  the  wife  in  circumstances  such  as 
those  detailed  above,  in  order  that  she  may  procure  necessaries  therewith,  can  be 
recovered  from  the  husband.  It  was  repeatedly  decided  before  the  Judicature 
Act  that  an  action  could  not  be  maintauied  against  the  husband  for  money  so 
lent  to  his  wife  {Stone  v.  M'Nair  (1817),  4  Price,  48  ;  Knox  v.  Bushdl  (1857), 
3  C.  B.  N.  S.  334).  But  at  the  same  time  such  a  claim  was  always  allowed  in 
Equity,  on  proof  that  the  money  so  lent  had  been  expended  by  the  injured  wife 
in  the  purchase  of  necessaries.  The  Court  regarded  the  lender  as  standing  in  the 
place  of  the  tradesmen  who  had  suppUed  the  necessaries  and  who  had  been  paid 
for  them  with  his  money  {Harris  v.  Lee  (1718),  1  Peere  Williams,  482  ;  Jenner  v. 
Morris  ( 1861 ) ,  30  L.  J.  Ch.  at  p.  362).  Since  the  Judicatui  e  Act  an  equitable  claim 
of  this  nature  would  probably  be  enforced  in  any  Court  of  Common  Law.  The 
lender,  however,  can  only  recover  from  the  husband  so  much  of  his  loan  as  he  can 
prove  to  have  been  expended  by  the  wife  in  the  purchase  of  necessaries. 


Digitized  by  Microsoft® 


150      STATEMENTS   OF   CLAIM  IN  ACTIONS   OP  CONTRACT 

and  refused  to  provide  lier  with  any  maintenance,  although  she  has  no 
separate  estate. 

3.  The  defendant's  wife  has  therefore  ordered  from  the  plamtiff  and 
the  plaintiff  has  sold  and  delivered  to  her  goods  to  the  value  of  £23  8j.  lOd. 

Particulars  of  the  said  goods  [giving  dates  and  items]  : 

And  the  plaintifi  claims  £23  8s.  lOd. 


*  Against  a  Widower  for  the  Price  of  Goods  sold  and  delivered  to  his  late  Wife. 
1.  The  plaintifis  are  drapers  and  dressmakers,  carrying  on  business  at 


2.  Duriag  the  years  1911  and  1912,  Mrs.  B.,  late  wife  of  the  defendant, 
ordered  of  the  plaintifis  and  the  plaintiffs  delivered  to  her  at  123,  Langham 
Gardens,  W.,  where  she  was  then  living  with  the  defendant,  goods  to  the 
value  of  £134  10s.  Such  goods  were  necessary  articles  of  attire  suitable 
to  the  estate  and  degree  of  the  defendant's  late  wife. 

3.  Particulars  of  the  said  goods  have  been  delivered  and  exceed  three 
folios.  Accounts  showing  such  particulars  were  rendered  half-yearly  to 
the  said  Mrs.  B.  at  the  said  address,  and  since  her  death  to  the  defendant, 
to  wit  at  Midsummer  and  Christmas  in  each  of  the  years  1911  and  1912. 

4.  Yet  the  defendant  has  not  paid  the  said  sum  of  £134  10s.,  or  any  part 
thereof. 

And  the  plaintifis  claim  £134  10s. 


Indemnities  (h). 


{h)  An  indemnity,  as  distinguished  from  a  guarantee,  is  not  within  s.  4  of  the 
Statute  of  Frauds,  and  need  not  be  in  writing  [Hoyle  v.  Hoyle,  [1893]  I  Oh.  84  ; 
62  L.  J.  Ch.  182  ;  SuUon  <k  Co.  v.  Grey,  [1894]  1  Q.  B.  28.5  ;  63  L.  J.  Q.  B.  633; 
Davys  v.  Buswell,  [1913]  2  K.  B.  47  ;  82  L.  J.  K.  B.  499).  So  also  a  promise  made 
only  to  a  debtor  to  pay  his  debt  for  him  or  to  provide  funds  for  him  to  pay  it,  is  not 
within  that  section  {Thomas  v.  Cook,  8  B.  &  C.  728 ;  Eastwood  v.  Kenyan,  11  A.  & 
E.  438 ;  Guild  v.  Conrad,  [1894]  2  Q.  B.  885  ;  63  L.  J.  Q.  B.  721  ;  see  also 
"  Guarantees,"  ante,  p.  141).  Notice  of  any  loss  or  damage  is  not  a  condition 
precedent  to  an  action  on  the  contract,  unless  such  notice  was  expressly  stipulated 
for  (Cutler  v.  Southern,  1  Wms.  Saund.,  1871  ed.,  p.  133  ;  DuffieU  v.  Scott,  3 
T.  R.  374). 

Apart  from  any  express  promise,  a  contract  of  indemnity  may  often  be  imphed 
from  the  relation  existing  between  the  parties  or  from  other  circumstances.  Thus 
such  a  contract  may  in  general  be  imphed  where  one  who  is  only  secondarily  hable 
performs,  under  compulsion  of  law,  an  obligation  for  which  another  person  is 
primarily  hable  {-Boberts  v.  Crowe,  L.  R.  7  C.  P.  636,  637  ;  41  L.  J.  C.  P.  200, 201). 
So,  "  where  two  persons  are  equally  hable  for  a  debt,  and  the  person  who  is  not 
in  the  enjoyment  of  the  property  in  respect  of  which  the  debt  arises,  and  therefore 
only  secondarily  liable,  is  called  upon  to  pay"  [Roberts  v.  Crowe,  supra  ;  see  also 
NevilVs  Case,  L.  R.  6  Oh.  43  ;  40  L.  J.  Oh.  1 ).    Thus  there  is  an  implied  agreement 
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*Claim  by  the  Acceptor  of  an  Accommodation  Bill  on  the  Contract  to 

indemnify  him  (i). 

1.  The  plaintifE,  at  the  request  of   the  defendant  made  verbally  on 

the ,  19 —  [or,  contained  in  a  letter  dated  ],  and  for  his 

accommodation,  accepted  a  bUl  of  exchange  for  £ ,  dated  the , 

19 — ,  payable months  after  date,  drawn  on  him  by  the  defendant, 

and  delivered  it  to  the  defendant. 

2.  The  plaintiff  lent  his  name  for  the  defendant's  accommodation  as 
such  acceptor  without  receiving  any  value  therefor,  and  the  defendant 
agreed  to  indemnify  [or,  it  was  a  term  implied  from  the  circumstances  that 
the  defendant  should  indemnify]  the  plaintiff  against  any  loss  or  damage 
by  reason  of  his  so  accepting  and  delivering  the  same. 

3.  The  said  bill  became  payable  on  — ■ — ,  19 — .    Yet  the  defendant 

did  not  pay  the  said  bill  or  provide  the  plaintifE  with  funds  to  meet  the 
same,  and  the  plaintifi  was  therefore  obliged  to  and  did  on  the , 

between  the  original  lessee  and  each  successive  assignee  of  the  term  that  the  latter 
shall  whilst  in  possession  indemnify  the  former  from  liability  on  breaches  of  the 
covenants  of  the  lease  {Moule  v.  Garrett,  L.  R.  5  Ex.  132  ;  L.  R.  7  Ex.  101  ;  39 
L.  J.  Ex.  69  ;  41  L.  .J.  Ex.  62  ;  and  see  Croitch  v.  Tregoning,  L.  R.  7  Ex.  88  ; 
Bonner  v.  Tottenham  Building  Society,  [1899]  1  Q.  B.  161  ;  68  L.  J.  Q.  B.  114 ; 
Goooh  V.  amurbuch,  [1899]  2  Q.  B.  148;  68  L.  J.  Q.  B.  808).  Similarly,  where 
one  person  at  the  request  of  another  does  an  act  apparently  lawful,  which  he  was 
not  otherwise  under  any  obligation  to  do,  and  thereby  involves  himself  in  hability, 
a  right  to  indemnity  wiU,  in  general,  arise  (Toplis  v.  Grane,  5  Bing.  N.  C.  636 ; 
Dugdale  v.  hovering,  L.  R.  10  C.  P.  196  ;  44  L.  J.  C.  P.  197 ;  see  BUffieU  v. 
Barclay,  74  L.  J.  K.  B.  747  ;  21  Times  L.  R.  642.  And  see  Steeden  v.  Walden, 
[1910]  2  Ch.  393  ;  79  L.  J.  Ch.  613,  and  post,  p.  153) ;  but  no  contract  to  indemnify 
will  be  impUed  if  the  act  is  criminal  or  clearly  tortious  (Gdttmrn  v.  Patmore, 
1  C.  M.  &  R.  73  ;  4  Tyr.  677) ;  and  even  an  express  promise  to  indemnify  another 
against  the  consequences  of  his  doing  a  criminal  act  will  be  void  (Apthorpe  v. 
NeviUe  &  Co.,  23  Times  L.  R.,  575  ;  Smith  v.  Clinton  &  Harris,  99  L.  T.  840). 
Again,  an  agent  is  in  general  entitled  to  indemnity  from  his  principal  against 
any  Uabilities  caused  by  executing  the  orders  of  his  principal,  unless  those 
orders  are  illegal  {Adamson  v.  Jarvis,  4  Bing.  66  ;  Dugdale  v.  Lovering,  supra) ; 
but  this  rule  does  not  extend  to  Uabihties  incurred  by  reason  of  the  default  or 
misconduct  of  the  agent  in  the  course  of  carrjdng  out  the  orders  [ToplisY.  Grane, 
supra ;  Thacker  v.  Hardy,  4  Q.  B.  I).  685,  687  ;  48  L.  J.  Q.  B.  289).  See  further, 
"  Money  Paid,"  post,  p,  198  ;  "  Insurance,"  post,  p.  159  ;  "  Stock  Exchange,"  post, 
p.  245. 

(i)  The  drawer  or  acceptor  of  an  accommodation  bill  is  entitled  to  recover 
against  the  party  accommodated,  not  only  the  amount  of  the  biU,  but  also  the 
costs  which  he  has  been  compelled  to  pay  (^Jones  v.  Brooke,  4  Taunt.  464  ;  Stratton 
V.  Matthews,  3  Ex.  48) ;  but  not  the  costs  of  an  action  against  him  upon  the  bill 
which  he  ought  to  have  paid  without  action  {Beech  v.  Jones,  5  C.  B.  696  ;  and  see 
Bleadsn  v.  Charles,  7  Bing.  246).  Where,  however,  such  costs  have  been  incurred 
at  the  defendant's  request  and  actually  paid  before  action,  they  may  be  recovered 
as  money  paid  at  the  defendant's  request  {Garrard  v.  Cottrell,  10  Q.  B.  679). 
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19_  pay  to  G.  H.,  the  holder  of  the  said  bill,  the  amount  thereof,  with 
£ interest  thereon. 

4.  The  defendant  has  not  indemnified  the  plaintiff  against  the  loss  or 
damage  thus  sustained  by  him. 

And  the  plaintiff  claims  : 


On  a  Promise  to  indemnify  the  Plaintiff  against  defending  an  Action  (A). 

1.  On  the ,  19 — ,  G.  H.  brought  an  action  against  the  plaintiff 

in  the  King's  Bench  Division  of  the  High  Court  of  Justice  (19 — ,  H.  No. ) 

to  recover  a  sum  of  £ then  in  the  hands  of  the  plaintiff  which  was 

claimed  by  the  defendant. 

2.  It  was  thereupon,  on  the ,  19 — ,  orally  agreed  between 

the  plaintiff  and  the  defendant  that  the  plaintiff  would  defend  the  said 
action,  and  that  the  defendant  would  indemnify  and  save  harmless  the 
plaintifi  from  all  loss  and  damage  by  reason  of  his  defending  the 
same. 

3.  The  plaintiff  accordingly  defended  the  said  action,  and  the  said  G.  H., 

on  the ,  19 — ,  recovered  judgment  therein  against  the  plaintiff 

for  the  said  £ ,  and  for  £ for  costs  of  action. 

4.  The  defendant  has  not  indemnified  and  saved  harmless  the  plaintiff 
against  any  of  the  loss  and  damage  incurred  by  him  by  reason  of  his 
defending  the  said  action,  whereby  the  plaintiff  has  been  obliged  to  pay 

and  has  paid  the  said  £ for  costs  of  the  said  action,  and  a  further  sum 

of  £ incurred  by  the  plaintiff  for  his  own  costs  and  expenses  in  and 

about  defending  the  said  action. 

Particulars  : — 

19 — , .    Amount  of  the  taxed  costs  of  the  said 

G.  H.  paid  this  day     

.    Amount    of    the    plaintiff's    solicitor's 

bill  of  costs  paid  this  day 


(h)  Under  a  oontract  of  indemnity  against  a  claim,  all  costs  reasonably  incurred 
by  reason  of  the  claim,  and  not  merely  those  payable  to  the  opposite  party,  are 
recoverable  (Hoivard  v.  Lovegrove,  L.  B.  6  Ex.  43 ;  40  L.  J.  Ex.  13  ;  Smith  v. 
Gompton,  3  B.  &  Ad.  407,  as  explained  in  Parker  v.  Lewis,  L.  R.  8  Ch.  1035  ;  The 
Millwall,  [1905]  P.  156,  174,  175).  Usually  an  indemnity  against  costs  only 
covers  party  and  party  costs  (Maxwell  v.  British  Thompson  Houston  Co.,  [1904] 
2  K.  B.  342  ;  73  L.  J.  K.  B.  644),  and  does  not  extend  to  the  costs  of  an  appeal 
by  the  party  indemnified  (/&.).  But  a  party  entitled  to  be  indemnified  may  be 
entitled  to  soUoitor  and  client  costs  {Bom  v.  Turner,  [1900]  2  Ch.  211  :  69  L.  J. 
Ch.  593  ;   Hooper  v.  Bromet,  89  L.  T.  37,  39 ;  90  *.  234), 
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Claim  hy  an  Agent  to  be  indemnified  against  Expenses  incurred  hy  him  in 

his  Employment  (I). 

1.  The  plaintiS  is  an  auctioneer  carryiag  on  business  iu  Paris. 

2.  In  or  about  October,  1908,  the  defendants  instructed  the  plaintifi  to 
put  up  to  auction  in  Paris  a  mare  which  the  defendants  represented 

(a)  as  a  thoroughbred  mare  named ,  foaled  ia  1888  by out 

of ,  by out  of ,  by out  of ; 

(6)  as  having  been  at  that  time  imported  into  France  for  the  first  time. 

3.  The  defendants  authorised  the  plaintifi  to  advertise  the  said  mare 
for  sale  under  the  above  description  and  to  repeat  both  verbally  and  ia 
writing  to  intending  purchasers  the  said  representations. 

4.  The  plaintifi  advertised  the  said  mare  for  sale  in  his  catalogue  and 
therein  repeated  the  said  representations  which  the  defendants  made  to 
him. 

5.  The  said  representations  made  by  the  defendants  to  the  plaintifi 
were  in  fact  untrue. 

The  plaintifi  claims  to  be  indemnified  by  the  defendants  against  all  the 
costs  of  the  advertising  and  sale  of  the  said  mare  and  against  any  damages 
and  costs  for  which  he  may  be  liable  by  reason  of  the  representations  made 
by  him  in  respect  to  the  said  mare. 


For  further  Forms  on  Contracts  of  Indemnity,  see  Webster  v.  Petre, 
4  Ex.  D.  127;  Bowyear  v.  Pawson,  6  Q.  B.  D.  540. 


Infant  [m). 

Commencement  of  Statement  of  Claim  by  an  Infant. 

Between  A.  B.,  an  infant,  by  G.  D.,  his 

next  friend    Plaintifi, 

and 
E.  F Defendant. 

Statement  of  Claim. 
The  plaintifi  is  an  infant  and  sues  by  C.  D.,  his  next  friend,  &c. 

(1)  See  ante,  p.  51. 

(m)  By  Ord.  XVI.,  l:  10,  "  Infants  may  sue  as  plaintifls  by  their  next  friends  in 
the  manner  heretofore  practised  in  the  Chancery  Division,  and  may,  in  like  manner, 
defend  by  their  guardians  appointed  for  that  purpose."  The  next  friend  is 
personally  Uable  to  the  defendant  for  the  costs  of  the  action ;  but  the  infant  is 
primd  facie  liable  to  indemnify  him  against  all  costs  incurred  by  him  if  the  action 
is  well  advised  and  properly  instituted  {Steeden  v.  Walden,  [1910]  2  Ch.  393,  400  ; 
79  L.  J.  Ch.  613).  But  if  the  action  be  clearly  brought  for  the  benefit  of  the 
next  friend,  and  not  of  the  infant,  the  Court  will  stay  it  {Huxley  v.  Wootton, 
29  Times  L.  R.  132).  An  infant  plaintiff,  after  coming  of  age,  may  elect  to 
repudiate  the  action.    As  to  actions  against  infants,  see  "  Infancy,"  post,  p.  696, 
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Injunction  («). 

To  restrain  a  Breach  of  Contract. 

[The  Statement  of  Claim  should  set  out  the  contract  and  the  hreach  in  the 
ordinary  form,  and  then  continue : — ] 

The  defendant  threatens  and  intends,  unless  restrained  from  so  doing, 

(n)  Every  branch  of  the  High  Court  of  Justice  now  has  jurisdiction  to  grant 
an  injunction  "  in  aU  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  such  order  should  be  made  ;  and  any  such  order  may  be  made 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court  shall  think  just " 
(Judicature  Act,  1873,  s.  25  (8) ).  But  it  was  promptly  decided  that  this  section, 
though  general  in  its  terms,  did  not  alter  the  principles  upon  which  the  Courts 
had  previously  acted  in  granting  injunctions  [Oaskin  v.  Balls,  13  Ch.  D.  324 ; 
Beddow  v.  Beddow,  9  Ch.  D.  89  ;  47  L.  J.  Ch.  588  ;  Day  v.  Brovmrigg,  10  Ch.  D. 
294,  307  ;  48  L.  J.  Ch.  173).  The  true  prmoiple,  however,  on  which  the  Court 
should  act  in  granting  an  injunction  to  enforce  any  right,  legal  or  eqxdtable,  was 
thus  laid  down  by  Jessel,  M.R.,  in  Aslalt  v.  Corporation  of  Southampton,  16  Ch.  D. 
143,  148 ;  50  L.  J.  Ch.  31 : — The  words  "  just  and  convenient  did  not  mean  that 
the  Court  was  to  grant  an  injunction  simply  because  the  Court  thought  it  con- 
venient :  it  meant  that  the  Court  should  grant  an  injunction  for  the  protection 
of  rights  or  for  the  prevention  of  injury  according  to  legal  principles ;  but  the 
moment  you  find  that  there  is  a  legal  principle,  that  a  man  is  about  to  suffer  a 
serious  injury,  and  that  there  is  no  pretence  for  inflicting  that  injury  upon  him, 
it  appears  to  me  that  the  Court  ought  to  interfere."  But  an  injunction  will  not, 
as  a  rule,  be  granted,  where  the  injury  to  the  plaintiff's  right  is  trifling,  where  the 
payment  of  damages  is  an  adequate  compensation,  or  where,  in  the  special 
circumstances,  it  would  be  oppressive  to  the  defendant  to  grant  an  injunction. 
(See  the  judgment  of  Smith,  L.J.,  in  Shelfer  v.  City  of  London  Electric  Light  Co., 
[1895]  1  Ch.  at  p.  319  et  seq. ;  cf.  Jordeson  v.  Sutton,  etc..  Gas  Co.,  [1899]  2  Ch. 
217  ;  68  L.  J.  Ch.  457  ;  Colls  v.  Home  and  Colonial  Stores,  [1904]  A.  C.  at  pp.  193, 
212;  73  L.J.  Ch.  484.) 

The  Statement  of  Claim  must  contain  an  averment  that  the  defendant  threatens 
and  intends  to  repeat  the  breach  of  contract  complained  of,  unless  such  an 
intention  is  already  apparent  from  the  nature  of  the  case  or  the  facts  pleaded 
{Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.  at  p.  195  ;  51  L.  J.  Ch.  629  ;  and  see 
Thornhill  v.  Weeks  (No.  2),  [1913]  2  Ch.  464 ;  82  L.  J.  Ch.  485),  as  no  injunction 
will  be  granted  where  the  defendant  at  the  date  of  the  ^vrit  has  abandoned  all 
intention  of  breaking  the  contract  and  has  so  informed  the  plaintiff.  (See  Att.- 
Gen.  V.  Dorin,  [1912]  1  Ch.  at  p.  378  ;  81  L.  J.  Ch.  225.)  It  is  not  necessary  to 
set  out  circumstances  from  which  such  an  intention  can  be  inferred  ;  it  would 
indeed  be  pleading  evidence. 

The  Court  has  a  general  jurisdiction  to  enforce  by  injunction  a  negative  contract, 
that  is,  a  covenant  or  agreement  not  to  do  a  thing  {Doherty  v.  Allman,  3  App.  Cas. 
709,  720  ;  39  L.  T.  129  ;  Nordenfelt  v.  3Iaxim  Nordenfelt  Co.,  [1894]  A.  C.  535; 
63  L.  J.  Ch.  908).  This  jurisdiction  extends  to  cases  of  impUed  contracts  and 
breaches  of  confidence  {Pollard  v.  Photographic  Co.,  40  Ch.  D.  348 ;  58  L.  J.  Ch. 
251 ;  Bobb  v.  Green,  [1895]  2  Q.  B.  1,  315,  319  ;  64  L.  J.  Q.  B.  593).  Negative 
stipulations,  though  forming  part  of  a  contract  which  could  not  as  a  whole  be 
enforced  by  spsoific  performance,  may  nevertheless  bo  enforced  by  injunction, 
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to  repeat  [or,  continue  to  commit]  the  breach  of  contract  above  com- 
plained of. 

And  the  plaintiff  claims  an  injunction  to  restrain  the  defendant  from 
repeating  or  continuing  the  breach  of  contract  complained  of. 


On  the  Purchase  of  the  Goodwill  of  a  Business  (o) . 

1.  The  plaintiff  is  a  grocer  carrying  on  business  at  No.  13,  High 
Street,  N.W.,  under  the  name  of  Watson  &  Sons.  The  defendant  formerly 
carried  on  business  as  a  grocer  under  that  name  at  that  address  ;  he  now 
carries  on  business  as  a  grocer  at  No.  150,  High  Street,  N.W.,  under  the 
name  of  Watson  &  Co. 

2.  By  a  contract  in  writing  dated  March  24th,  1913,  the  plaintiff  agreed 
to  purchase  from  the  defendant  and  the  defendant  agreed  to  sell  to  the 
plaintiff  for  the  sum  of  £300,  the  shop  fittings,  stock-in-trade,  assets,  and 
goodwill  of  the  grocery  business  at  No.  13,  High  Street,  N.W.,  and  the 
lease  of  the  said  premises  was  duly  assigned  by  the  defendant  to  the 

where  they  are  severable  from  the  rest  of  the  contract  {liemot  v.  Potter,  3  D.  F.  &  J. 
447,  459  ;  Grimston  v.  Cunningham,  [1894]  1  Q.  B.  125  ;  Keith,  Prowse  <Ss  Co.  v. 
National  Tekphone,  [1894]  2  Ch.  147 ;  63  L.  J.  Ch.  373).  Although  the  contract 
or  stipulation  may  be  affirmative  in  form,  it  may  be  enforced  by  injunction  if  it 
sufficiently  implies  a  negative  (Catt  v.  Tourle,  L.  B.  4  Ch.  654 ;  Manchester  Ship 
Canal  Co.  v.  Manchester  Racecourse  Co.,  [1901]  2  Ch.  37  ;  70  L.  J.  Oh.  468  ;  Metro- 
politan Electric  Supply  Co.  v.  Ginder,  [1901]  2  Ch.  799, 806  ;  70  L.  J.  Ch.  862).  But 
a  purely  affirmative  contract  which  does  not  imply  any  negative  stipulation 
cannot  be  enforced  by  injunction,  though  in  a  proper  case  it  may  be  enforced 
by  specific  performance  {Whitwood  Chemical  Co.  v,  Hardman,  [1891]  2  Ch.  416 ; 
60  L.  J.  Ch.  428). 

(o)  The  purchase  of  the  goodwill  of  a  business  generally  carries  with  it  the  right 
to  use  the  trade  name,  but,  apart  from  express  agreement,  the  purchaser  wiU  not 
be  allowed  to  use  the  name  of  the  vendor  in  such  a  manner  as  to  expose  the  latter 
to  legal  liabiUtyfor  debts  contracted  in  the  business  after  the  transfer  {Thynne  v. 
Shove,  45  Ch.  D.  577  ;  59  L.  J.  Ch.  509  ;  and  see  Toumsend  v.  Jarman,  [1900] 
2  Ch.  698  ;  69  L.  J.  Ch.  823).  The  sale  of  the  goodwill  of  a  business  does  not,  in 
the  absence  of  express  stipulation,  imply  any  contract  on  the  part  of  the  vendor 
not  to  set  up  a  similar  business  even  in  the  immediate  neighbourhood  of  the 
business  sold,  but  he  must  not  sohcit  orders  from  the  former  customers  of  that 
business  {Trego  v.  Hunt,  [1896]  A.  C.  7  ;  65  L.  J.  Ch.  1 ;  Gillingham  v,  Bedtdow, 
[1900]  2  Ch.  242  ;  69  L.  J.  Ch.  527),  even  although  they  have  dealt  with  him  since 
the  sale  {Curl  Bros.  v.  Webster,  [1904]  1  Ch.  685 ;  73  L.  J.  Ch.  540). 

Contracts  by  vendors  not  to  carry  on  a  particular  business  may  be  enforced  by 
action,  provided  that  they  are  not  such  as  to  operate  in  unreasonable  restraint 
of  trade  {Nordenfeldt  v.  Maxim  Nordenjeldt,  dbc,  Co.,  [1894]  A,  C.  535  ;  63  L.  J.  Ch. 
908) ;  and  so  may  similar  contracts  by  servants  with  their  employers  (Dvhowshi  v. 
Goldstein,  [1896]  1  Q.  B.  478  ;  65  L.  J.  Q.  B.  397  ;  Mason  v.  Provident  Clothing  and 
Supply  Company,  Limited,  [1913]  A.  C.  724 ;  82  L.  J.  K.  B.  1153) ;  and  so  may 
contracts  by  lessees  or  purchasers  of  land  not  to  carry  on  particular  trades  on  the 
premises  {Buckle  v.  Fredericks,  44  Ch.  D.  244 ;   Fritz  v.  lies,  [1893]  1  Ch.  77). 
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plaintifi,  who  thereupon  entered  into  possession  and  has  ever  since  carried 
on  business  at  the  said  premises  under  the  name  of  Watson  &  Sons. 

3.  In  the  month  of  May,  1913,  the  defendant  became  tenant  of  certain 
premises  situate  at  No.  150,  High  Street,  N.W.,  and  within  200  yards  of 
the  plaintifi's  shop,  and  commenced  to  carry  on  business  as  a  grocer  there. 
i.  Since  the  said  date  the  defendant  has  wrongfully  and  in  derogation 
of  the  rights  granted  by  him  to  the  plaintiff  by  the  sale  of  his  former 
business  : — 

(a)  Carried  on  his  present  business  under  the  name  of  Watson  &  Co., 
a  name  which  is  calculated  to  deceive  and  has  in  fact  deceived 
divers   customers  of   the  plaintifi  and  induced  them  to  believe 
that  his  present  business  is  a  branch  or  continuation  of  the 
business  which  the  defendant  sold  to  the  plaintifE. 
(6)  Kepresented  both  verbally  and  in  writing  that  his  present  business 
is  a  branch  or  continuation  of  the  business  formerly  carried  on 
by  him  at  No.  13,  High  Street,  N.W. 
(c)  Solicited  by  printed  circulars  orders  from  divers  customers  who 
used  to  deal  with  him  when  he  formerly  carried  on  business  at 
No.  13,  High  Street,  N.W. 
[Give  particulars  of  the  said,  representations  and  solicitations,  with  the 
names  of  the  customers  misled  and  of  those  to  whom  the  circulars  were  sent, 
with  dates.] 

5.  The  defendant  still  continues  to  do  and  threatens  and  intends  to 
repeat  the  wrongful  acts  complained  of  in  paragraph  4  above. 
And  the  plaintiff  claims  : — 

(i)  An  injunction  to  restrain  the  defendant,  his  servants,  or  agents 
from  doing  or  continuing  to  do  the  wrongful  acts  complained  of 
in  paragraph  4  above,  or  any  of  them, 
(ii)  Damages  (p). 


Mandatory  Injunction  [q). 
1.  Sir  George  Maryon  was  seised  in  fee  of  a  building  estate  known  as 

(^J)  AVhere  a  party  to  a  contract  in  effect  agrees  not  to  do  a  particular  act,  the 
fact  that  the  contract  stipulates  for  the  payment  of  a  sum  of  money  by  way  of 
penalty  for  a  breach  of  this  agreement  does  not  prevent  the  granting  of  an  in- 
junction against  acts  constituting  such  breach  {Bird  v.  Lake,  1  Hem.  &  M.  Ill  ; 
London,  &c..  Bank  v.  Pritt,  56  L.  J.  Ch.  987).  But  where  the  sum  named  is 
intended  by  the  parties  to  be  paid  as  the  price  of  the  breach,  then,  if  the  promisee 
recovers  judgment  for  or  receives  such  sum,  he  cannot  also  obtain  an  injunction 
{Sainter  v.  Ferguson,  1  Mac.  &  G.  286  ;  General  Accident  Assurance  v.  Noel,  [1902] 
1  K.  B.  377  ;  71  L.  J.  K.  B.  236).  As  to  the  distinction  between  a  penalty  and 
liquidated  damages  see  post,  p.  188.  Where,  however,  damages  are  unliquidated, 
the  plaintiff  may  sue  for  damages  for  past  breaches  and  also  claim  an  injunction 
to  restrain  any  future  breach. 

(q)  A  mandatory  injunction  is  one  which  directs  the  performance  of  some 
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The  Maryon  Garden  Suburb,  situate  in  Barchester,  in  the  county  of 


which  was  divided  under  a  building  scheme  into  twenty-four  lots  lying  on 
either  side  of  a  new  road  called  Maryon  Road. 

2.  The  said  estate  was  put  up  for  sale  by  auction  in  March,  1913,  and 
it  was  one  of  the  conditions  of  sale  that  the  purchaser  of  each  lot  should 
observe  a  certain  building  line  indicated  on  the  map  attached  to  such 
conditions. 

3.  Lots  1  and  2  were  purchased  by  and  conveyed  to  the  defendant. 
Lot  6,  which  is  situate  opposite  to  Lots  1  and  2  on  the  other  side  of  Maryon 
Eoad,  was  purchased  by  and  conveyed  to  the  plaintiS.  Each  conveyance 
contained  a  covenant  by  the  purchaser  with  the  vendor  that  no  building 
or  erection  of  any  kind  (other  than  dwarf  walls  not  exceeding  four  feet 
in  height)  shoidd  be  erected  beyond  the  building  line  specified  in  the 
conditions  of  sale. 

L  In  the  autumn  of  1913,  the  defendant  erected  upon  Lot  1  beyond  the 
said  building  line  a  motor-garage  of  the  height  of  about  ten  feet  exclusive 
of  the  roof. 

5.  In  the  early  part  of  the  year  1914  the  defendant  began  to  erect  a 
stable  upon  Lot  2  beyond  the  said  building  line.  The  plaintifi  was  not 
aware  that  the  defendant  was  building  this  stable  till  March  13th,  1914. 
At  this  time  the  walls  of  the  stable  were  buUt  to  the  height  of  ten  feet. 
The  plaintiS  at  once  wrote  to  the  defendant  complaining  of  the  erection 
both  of  the  garage  and  of  the  stable. 

6.  In  spite  of  the  plaintifE's  remonstrance  the  defendant  did  not  desist, 
but  with  all  haste  completed  the  buUding  of  the  stable  to  the  height  of 
about  fifteen  feet.  The  defendant  threatens  and  intends  to  buUd  a  coach 
house  on  Lot  2  in  a  line  with  the  said  stable,  the  frontage  of  which  wUl 
extend  beyond  the  said  building  line. 

And  the  plaintifE  claims  : — 

(i)  An  order  that  the  defendant  do  forthwith  pull  down  and  remove 
so  much  of  the  said  garage  and  stable  as  is  erected  beyond  the 
buildiag  line. 

positive  act,  with  the  objfeot  of  restoring  the  condition  of  things  which  existed 
before  the  defendant  broke  his  contract,  or  otherwise  infringed  the  plaintifE's  right. 
The  jurisdiction  of  the  Court  to  grant  such  an  injunction  is  always  exercised  with 
extreme  caution.  A  mandatory  injunction  is  as  a  rule  only  granted  where  the 
plaintiff  cannot  adequately  be  compensated  for  the  injury  by  damages  {CoUs  v. 
Home  and  Colonial  Stores,  [1904]  A.  C.  179,  at  pp.  192, 193, 212  ;  73  L.  J.  Ch.  484  ; 
Jolly  V.  Kine,  [1907]  A.  C.  1 ;  76  L.  J.  Ch.  1),  or  where  the  defendant  has  continued 
to  do  the  acts  complained  of  after  the  plaintifE  has  remonstrated,  or  threatened  or 
commenced  proceedings  against  him  {Oashin  v.  Balls,  13  Ch.  D.  324  ;  Att.-6en.  v. 
Parish,  [1913]  2  Ch.  444 ;   82  L.  J.  Ch.  562). 

As  to  the  rights  of  purchasers  of  difEerent  lots  in  a  building  estate  to  enforce 
inter  se  such  covenants  as  were  intended  for  the  common  benefit  of  them  all,  see 
post,  p.  182. 
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(ii)  An  injunction  to  restrain  the  defendant  from  erecting  upon  either 
Lot  1  or  Lot  2  any  buildings  (other  than  dwarf  walls  not 
exceeding  four  feet  in  height)  nearer  to  the  Maryon  Eoad  than 
the  building  liae. 

(iii)  Damages. 

For  Forms  of  Injunctions  to  restrain  Breaches  of  Contract,  see  DanieU's 
Chancery  Forms,  5th  ed.,  pp.  829-835  ;  Seton's  Judgments  and  Orders, 
7th  ed.,  pp.  523—535. 


Innkeepee.    See  post,  p.  339. 


Insueance. 


I.  Marine  Insurance  (r) 


(r)  A  contract  of  marine  insurance  is  one  "  whereby  the  insurer  undertakes  to 
indemnify  the  assured  in  manner  and  to  the  extent  thereby  agreed,  against 
marine  losses,  that  is  to  say,  the  losses  incident  to  marine  adventure."  The  law  upon 
the  subject  has  been  codified  by  the  Marine  Insurance  Act,  1906  (6  Edw.  7,  c.  41). 
The  policy  must  specify  (1)  the  name  of  the  assured  or  of  some  person  who  effects 
the  insurance  on  his  behalf  ;  (2)  the  subject-matter  insured  and  the  risk  insured 
agaiftst ;  (3)  the  voyage,  or  period  of  time,  or  both,  as  the  case  may  be,  covered 
by  the  insurance  ;  (4)  the  sum  or  sums  insured ;  (5)  the  name  or  names  of  the 
insurers,  who  are  usually  called  "  underwriters,"  as  it  is  the  practice  for  them  to 
subscribe  at  the  foot  of  the  poKcy  their  names  and  the  amounts  for  which  they 
agree  to  be  respectively  liable  (s.  23). 

The  risk  underwritten  must  be  clearly  defined  in  the  poUoy.  Thus  in  a  voyage 
policy  the  termini  must  be  stated  (Boyal  Exchange  Insurance  Cm-p.  v.  Vega,  [1901] 
2  K.  B.  at  p.  573  ;  6  Com.  Gas.  19  ;  [1902]  2  K.  B.  384 ;  71  L.  J.  K.  B.  739),  in  a 
time  policy  the  duration  of  the  risk,  which  must  not  exceed  twelve  months 
(Stamp  Act,  1891,  s.  93  (3) ),  except  where  the  policy  contains  a,  "  continuation 
clause  "  to  the  effect  that,  if  the  ship  is  still  at  sea  or  the  voyage  is  otherwise  not 
completed  on  the  expiration  of  the  time  specified,  the  insurance  shall  continue 
until  the  arrival  of  the  ship  or  for  reasonable  time  not  exceeding  thirty  days 
(lEdw.  7, 0. 7,s.  11).  H  the  poHoy  specifies  an  agreed  value  for  the  subject-matter 
insured,  it  is  called  a  "  valued  policy,"  and  in  the  absence  of  fraud  the  value  so 
fixed  is  conclusive  "  as  between  the  insurer  and  assured."  If  no  value  is  stated 
in  the  policy,  it  is  called  an  "  open  policy,"  and  the  insurable  value  is  left  to  be 
subsequently  ascertained,  though  it  cannot  exceed  the  total  sum  insured. 

No  one  can  effect  a  vaUd  policy  of  marine  insurance,  unless  he  has  at  the  time 
either  an  interest  in  or  lien  on  the  ship,  cargo  or  freight,  or  else  "  a  bond  fide 
expectation  of  acquiring  such  an  interest  "  or  hen.  If  any  other  person  makes  a 
contract  of  marine  insurance,  he  is  guilty  of  an  offence  triable  summarily  under 
the  Marine  Insurance  (Gambhng  PoUcies)  Act,  1909  (9  Edw.  7,  c.  11),  and  the 
contract  so  made  by  him  is  void  as  being  "  by  way  of  gambling  on  loss  by  maritime 
perils  "  both  under  that  Act  and  under  a,  4  of  the  Act  of  1906. 
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Against  an  Underwriter,  on  a  Policy  of  Marine  Insurance  on  a  Ship  for 

a  Loss  (s). 

The  plaintiff  was  interested  to  the  amount  of  £ ,  under  a  policy  of 

marine  insurance  for  that  amount,  dated  the ,  19 — ,  on  the  ship 

"  Hero,"  subscribed  by  the  defendant  for  £ . 

Again,  no  one  can  recover  money  under  any  contract  of  marine  insurance, 
unless  at  the  time  of  the  loss  he  has  an  insurable  interest  in  the  ship,  cargo  or 
freight.  The  owner  or  mortgagee  of  the  ship  or  any  portion  of  the  cargo,  the 
holder  of  any  bottomry  or  respondentia  bond,  the  person  to  whom  the  freight  is 
payable,  or  the  master  or  any  member  of  the  crew  in  respect  of  his  wages  has  an 
insurable  interest  (ss.  10,  11,  12,  14) ;  and  so  has  any  one  who  has  an  interest  in 
the  "  marine  adventure,"  that  is  to  say,  any  one  who  is  so  placed  with  respect  to 
the  thing  insured  as  to  have  either  benefit  from  its  continued  existence  or  prejudice 
from  its  destruction  or  damage  (cf.  s.  5).  But  no  one  can  acquire  an  insurable 
interest  after  he  knows  that  the  thing  insured  is  lost  (s.  6  (2) ). 

The  Statement  of  Claim  must  allege  that  the  plaintiff  or  the  person  on  whose 
behalf  he  is  suing  had  an  insurable  interest  at  the  time  of  the  loss.  The  plaintiff 
also  often  avers  that  he  or  the  assignor  of  the  poUoy  to  him  had  an  insurable 
interest,  or  a  bond  fide  expectation  of  acquiring  such  an  interest,  at  the  date  of  the 
policy  or  at  the  date  when  the  risk  commenced  {Bhind  v.  Wilkinson,  2  Taunt. 
237).  But  it  is  not  necessary  for  him  to  do  this  :  it  is  more  proper  for  him  to 
leave  the  defendant  to  raise  the  point,  if  he  wishes  (see  post,  p.  602). 

The  action  on  a  pohoy  of  marine  insurance  may  be  brought  in  the  name  of  the 
party  nominally  effecting  the  insurance,  i.e.,  the  agent  or  insurance  broker,  or  in 
the  name  of  the  principal  or  party  interested ;  and  where  the  insurance  has  been 
effected  by  an  agent  in  his  own  name  on  behalf  of  his  principal,  the  principal  may 
sue  on  the  pohcy,  although  it  contains  nothing  to  show  the  agency  ( Williams  v. 
North  China  Ins.  Co.,  1  C.  P.  D.  757).  A  pohcy  effected  by  owners  may  sometimes 
inure  for  the  benefit  of  charterers  (see  Boston  Trust  Co.  v.  British,  &c.,  Ins.  Co., 
[1905]  1  K.  B.  637  ;  74  L.  J.  K.  B.  273).  Upon  a  Lloyd's  pohcy  or  other  pohcy 
of  marine  insurance  in  ordinary  form,  the  broker  effecting  the  insurance  is,  by 
custom,  the  party  hable  to  the  underwriter  or  insurer  for  the  premiums,  and 
entitled  to  sue  the  insured,  by  whom  he  is  employed,  for  them  ( Universo  Ins.  Co.  of 
Milan  V.  Merchants'  Marine  Ins.  Co.,  [1897]  2  Q.  B.  93 ;  66  L.  J.  Q.  B.  564 ; 
British  Marine  Ins.  Co.  v.  Jenkins,  [1900]  1  Q.  B.  at  p.  308 ;  69  L.  J.  Q.  B. 
at  p.  181). 

A  contract  of  uisuranoe  is,  in  general,  a  contract  of  indemnity,  and  an  insurer 
who  has  by  paying  the  loss  indemnified  the  insured,  is  entitled  to  bring  an  action 
in  the  name  of  the  insured  against  a  wrongdoer  who  has  caused  such  loss  for 
damages  for  the  injury  {Midland  Ins.  Co.  v.  Smith,  6  Q.  B.  D.  561 ;  50  L.  J.  Q.  B. 
329).  If  the  insured,  after  payment  of  compensation  by  the  insurer  for  the  loss, 
sues  a  wrongdoer  who  has  caused  such  loss,  he  is  in  general  to  be  regarded  as 
trustee  of  the  proceeds  of  the  action  for  the  insurer  (see  The  Sir  C.  Napier,  5  P.  D. 
73  ;  49  L.  J.  Adm.  23).     See  further  as  to  the  right  of  subrogation,  post,  p.  165. 

By  the  3  &  4  Will.  4,  o.  42,  s.  29,  damages  in  the  nature  of  interest  may  be  given 
in  actions  on  pohoies  of  insurance  (see  post,  p.  168). 

(«)  The  interest  may  be  valued  in  the  pohcy  at  a  fixed  sum  independently  of 
its  real  value,  and  the  insured  is  entitled  to  recover  such  fixed  sum  for  a  total  loss, 
or  a  proportionate  sum  for  a  partial  loss. 
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Particulars. 

1.  Valued  or  open  :— Valued  at  £20,000. 

2.  Voyage  : — ^At  and  from  Cardifi  to  Valparaiso. 

3.  [Or,  time  :— From  noon  of  1st  January,  19—,  to  noon  of  1st  January, 

19-.] 

4.  Premium  to  defendant : — £ per  cent. 

5.  Perils  insured  against  causing  loss  : — Of  the  seas. 

6.  Loss  : — Total  [or,  exceeding  3  per  cent.]. 
The  plaiatifE  claims  £ 

(K.  S.  G.,  1883,  App.  C,  Sect.  V.,  No.  6.) 


Against  an  Underwriter  on  a  Policy  of  Marine  Insurance  for  a  Constructive 

Total  Loss  {t). 

The  plamtifi  was  iaterested  to  the  amount  of  £ under  a  policy  of 

marine  insurance  for  that  amount,  dated  the ,  19 — ,  on  the 

body,  taclde,  boats,  furniture,  and  equipment  of  the  S.S.  "  British  Queen," 
subscribed  by  the  defendant  for  £ . 

Particulars. 


1.  Valued  or  open  : — ^Valued  at  £ . 

2.  Adventure  :— At  and  from  the  port  of to  the  port  of ,  and 

until  she  should  there  have  been  safely  moored  at  anchor  for  twenty- 
four  hours. 

(t)  The  lo.?s  may  be  total  or  partial,  or  what  ia  termed  a  "  constructive  total 
loss."  A  "  constructive  total  loss  "  is  when  the  damage  is  of  such  a  character 
that  the  insured  is  entitled,  if  he  thinks  fit,  to  treat  the  loss  cis  total,  although  the 
subject-matter  of  the  insurance  still  exists.  There  may  be  a  "  total  loss,"  although 
the  ship  does  still  exist,  as,  for  instance,  in  the  case  of  capture  and  sale  upon 
condemnation,  where  capture  is  a  peril  insured  against  {passman  v.  West,  13  App. 
Cas.  160,  170  ;  57  L.  J.  P.  0.  17  ;  Kacianoffv.  China  Traders'  Ins.  Co.,  [1913]  3 
K.  B.  407  ;  83  L.  J.  K.  B.  58  ;  and  see  Montreal  Light,  dhc,  Co.  v.  Sedgvdck,  [1910] 
A.  0.  598  ;  80  L.  J.  P.  C.  11).  There  may  be  a  constructive  total  loss  where  a 
prudent  uninsured  owner  would  not  think  it  worth  while  to  repair  the  damaged 
ship  (Aiigel  v.  Merchants  Marine  Insurance  Co.,  [1903]  1  K.  B.  811 ;  72  L.  J.  K.  B. 
498).  Under  a  poUcyagainst  "  total  loss  only,"  a  constructive  total  loss  may  be 
recovered  (Adams  v.  M'Kenzie,  13  C.  B.  N.  S.  442  ;  32  L.  J.  C.  P.  92).  Notice 
of  abandonment  is,  in  general,  a  condition  precedent  to  the  right  of  the  assured 
to  olaimf  or  a  "  constructive  total  loss  "  (Knight  v.  Faith,  15  Q.  B.  649  ;  Edltejibach 
V.  Mackenzie,  3  C.  P.  D.  467  ;  48  L.  J.  C.  P.  9).  Where,  however,  there  is  sub- 
stantially nothing  to  abandon,  and  the  insurer  would  gain  nothing  by  the  notice 
of  abandonment,  the  giving  of  such  notice  is  held  excused  or  waived  (BanMn  v. 
Potter,  L.  R.  6  H.  L.  83  ;  42  L.  J.  C.  P.  169  ;  Kalteiibach  v.  Mackenzie,  supra). 
A  sale  authorised  by  necessity  during  the  voyage  may  amount  to  a  total  loss,  for 
which  the  assured  may  recover  wthout  notice  of  abandonment  (Rovx  v.  Salvador, 
3  Bing.  N.  0.  266  ;  Rankin  v.  Potter,  supra  ;  Cossman  v.  West,  13  App.  Cas.  160, 
176 ;  67  L.  J.  P.  C.  17). 


Digitized  by  Microsoft® 


INSURANCE  101 

3.  Premium  to  the  defendant : — £ . 

4.  Perils  insured  against  causing  loss  : — Of  the  seas. 

5.  Loss  : — Constructive  total. 

6.  Notice  of  abandonment : — Given  in  writing  by  Messrs.  ,  ship's 

agents,  to  defendant ,  19 — . 


Against  an  Underwriter  on  a  Policy  of  Marine  Insurance  on  Cargo  for 

a  Loss. 

The  plaintifE  was  interested  to  the  amount  of  £3000  upon  a  policy  of 

marine  insurance  for  that  amount,  dated  the ,  19 on  the 

cargo  of  the  ship  "  Ellen,"  subscribed  by  the  defendant  for  £250. 

Particulars. 

1.  Valued  or  open  :— Valued  at  £3000. 

2.  Voyage  : — ^At  and  from  the  port  of to  the  port  of . 

3.  Premium  to  the  defendant : — £ per  cent. 

4.  Perils  insured  against : — Of  the  seas. 

5.  Loss  : — Total  [or,  partial,   being  deterioration  caused  by  lealdng, 

amounting  to  £1500]. 


In  an  Action  brought  by  the  Assignee  of  a  Policy  granted  by  an  Incor'porated 

Company  (m). 

1.  The  defendant  company  is  an  Lisurance  Company  Limited,  carrying 
on  business  at 

2.  On  March  1st,  1914,  one  John  Thompson  was  the  owner  of  the  ship 
"  Hero,"  and  the  defendant  company  on  that  date  granted  to  him  under 
its  common  seal  a  policy  of  iasurance  for  £20,000  on  the  said  ship.  The 
said  policy  specified  £20,000  as  the  agreed  value  of  this  ship. 

3.  On  June  5th,  1914,  the  said  John  Thompson  sold  and  transferred  the 
said  ship  to  the  plaintiff  and  absolutely  assigned  to  the  plaintifi  by  writing 
under  his  hand  the  said  policy  of  insurance.  On  June  6th,  1914,  the  plaintiS 
gave  notice  in  writing  of  the  said  assignment  to  the  defendant  company. 

4.  The  said  ship  was  totally  lost  on  September  12th,  1914,  while  the 
plaintifE  was  still  the  owner  of  it. 

And  the  plaintifE  claims  £20,000. 

{u)  Before  loss,  the  benefit  of  a  policy  of  marine  insurance  can  only  be  assigned 
along  with  the  property  insured,  or  in  pursuance  of  an  agreement  to  assign  it 
made  at  the  time  such  property  was  sold  to  the  assignee  (6  Edw.  7,  o.  41,  s.  51 ; 
North  of  England  Oil  Co.  v.  Archangel  Insurance  Co.,  L.  B.  10  Q.  B.  249).  After 
loss,  however,  the  policy  may  be  separately  assigned.  In  both  oases  the  assignee 
can  sue  in  his  own  name  to  recover  the  full  value  of  the  loss  or  damage,  although 
he  had  no  insurable  interest  in  the  property  at  the  time  when  the  pohcy  was 
effected.  The  insurer  can  raise  any  other  defence  which  would  have  been  available 
to  him  if  the  action  had  been  brought  by  the  assignor,  provided  it  arises  under  the 
poUcy  assigned  [lb.,  s.  50  (2) ;   Baher  v.  Adam,  102  L.  T.  248). 

B.L.  11 
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On  a  Policy  of  Marine  Insurance  upon  Goods  to  recover  for  a  General 

Average  Loss  {v). 

1.  The  plaintiff  was  interested  as  owner  [or,  state  how]  in  twenty  tons 
of  linseed  shipped  at  Eiga  on  board  the  ship  "  West  Ella." 

2.  By  a  policy  of  marine  insurance,  dated  the ,  19 — ,  the 

defendants  in  consideration  of  the  payments  therein  mentioned  insured 

the  plaintiff  for  £ upon  the  said  linseed,  at  and  from  the  said  port  of 

Eiga  to  the  port  of  Hull  against  perils  of  the  seas,  the  said  goods  being 
warranted  free  from  average,  unless  general,  or  unless  the  ship  should  be 
stranded  [or,  as  the  form  of  the  policy  may  be]. 

3.  Whilst  on  the  said  voyage,  and  whilst  the  plaintiff  was  interested  as 
aforesaid,  the  ship,  together  with  the  said  linseed,  was,  by  perils  of  the 
seas,  brought  into  great  danger  of  being  lost,  and  the  master  of  the  said 
ship,  for  the  general  safety  and  preservation  of  the  ship  and  linseed  and 

other  cargo  then  on  board,  was  obliged  to,  and  did,  on  the ,  19 — , 

cut  away  and  cast  overboard  masts,  sails,  and  rigging  of  the  ship,  whereby 
the  same  were  wholly  lost. 

4.  The  plaintiff,  in  consequence,  became  liable  to  pay,  and  paid,  a 
proportionate  part  of  the  value  of  the  said  masts,  sails,  and  rigging,  thereby 

sustaining  a  general  average  loss  of  £ [being  £ per  cent,  for  each 

£100  so  insured  by  him]. 


For  Return  of  a  Premium  paid  on  a  Policy  of  Marine  Insurance,  where 
the  Risk  never  attached  {x). 

1.  By  a  policy  of  marine  insurance,  dated  the ,  19 — ,  and 

subscribed  by  the  defendant  for  £ ,  the  defendant  insured  the  plaintiff 

(v)  "  Greneral  average  "  is  tl\e  proportionate  contribution  made  by  all  persons 
interested  in  the  ship,  freight  or  cargo,  in  respect  of  damage  or  loss  sustained  by 
any  part  of  the  ship  or  cargo,  which  is  sacrificed  in  a  time  of  danger  in  order  to 
preserve  the  rest,  and  for  the  common  benefit  of  all  concerned  in  the  adventure. 
(See  Abbott  on  Shipping,  14th  ed.,  p.  761 ;  2  Arnould  on  Marine  Insurance, 
8th  ed.,  p.  1091  et  seg. ;  Svensden  v.  Wallace,  13  Q.  B.  D.  69  ;  10  App.  Cas.  404  ; 
54  L.  J.  Q.  B.  497  ;  The  Leitrim,  [1902]  P.  256  ;  71  L.  J.  P.  108 ;  and  see  Iredak  v. 
China  Traders  Ins.  Co.,  [1900]  2  Q.  B.  515  ;  69  L.  .J.  Q.  B.  783.) 

"  Particular  average  "  is  damage  or  partial  loss  arising  from  the  perils  insured 
against,  not  amounting  to  a  total  or  constructive  total  loss,  and  not  including  any 
loss  or  damage  which  would  confer  a  right  to  a  general  average  contribution,  (See 
Lowndes  on  Marine  Insurance,  p.  152  et  seg. ;  2  Amould,  8th  ed.,  p.  1214 
et  seg. ;  and  see  Kidston  v.  Empire  Marine  Ins.  Co.,  L.  R.  1  C.  P.  535  ;  2  76.  357  ; 
35  L.  J.  C.  P.  250  ;  36  lb.  150  ;  Price  y.  A  I  8hips  Small  Damage  Association,  22 
Q.  B.  D.  580,  589  ;  58  L.  J.'Q.  B.  269  ;  Pickersgill  v.  London,  die,  Ins.  Co.,  [1912] 
3  K.  B.  614.) 

(x)  As  the  premium  is  paid  in  consideration  of  the  risk  to  be  incurred  by  the 
underwriter,  the  general  rule  is  that,  i£  the  risk  has  never  in  fact  commenced,  the 
amount  of  the  premium  may  be  recovered  back  by  the  party  who  has  paid  it,  as 
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in  the  sum  of  £ against  tlie  perils  therein  mentioned  upon  a  voyage 

from to upon  goods  to  be  carried  on  the  said  voyage  in  the  ship 

" >"  beginning  the  adventure  from  the  loading  of  the  said  goods  on 

the  said  ship. 

2.  On  the ,  19—,  the  plaintiff  paid  the  defendant  the  sum  of 

£ ,  being  the  premium  on  the  said  policy. 

3.  The  said  goods  were  never  loaded  on  the  said  ship,  and  the  said  ship 
made  the  said  voyage,  and  no  risk  ever  commenced  upon  the  said  adventure. 

And  the  plaintifi  claims  to  recover  the  said  sum  of   £ as  money 

received  by  the  defendant  to  the  use  of  the  plaintifi. 


II.  Life  Insurance  (y). 

*By  Executors  against  an  Insurance  Company  upon  a  Policy  of  Insurance 
on  the  Life  of  the  Testator. 

The  plaintifis'  claim  is,  as  executors  of  the  last  will  of  C.  D.,  deceased, 
for  £ — ■ — •,  payable  by  the  defendants  to  the  plaintiffs  as  such  executors 

the  consideration  has  wholly  failed.  (See  Tyrie.  v.  Fkicher,  Cowp.  660  ;  2  Arnould, 
8th  ed.,  p.  1502.) 

If  the  risk  has  once  commenced,  or  if  the  policy  be  void  for  illegality,  or  avoided 
on  the  ground  of  fraud  of  the  insured,  the  premium  is  not  recoverable  [Allhins  v. 
Jupe,  2  0.  P.  D.  375 ;  46  L.  J.  0.  P.  824) ;  but  if  the  poUoy  be  avoided  by  a 
material  concealment  or  misrepresentation  without  fraud,  the  premium  may  be 
recovered  {Anderson  v.  Thornton,  8  Ex.  425).  If  the  policy  contains  a  "lost  or 
not  lost "  clause,  the  insured  can  recover  the  full  value  of  his  interest  in  the  goods 
insured,  although  they  were  lost  before  he  insured  them,  provided  he  was  not  at 
that  time  aware  of  the  loss  (s.  6  of  the  Act  of  1906 ;  Sutherland  v.  Pratt,  11 M.  &  W. 
296). 

(y)  A  policy  of  hfe  insurance  is  a  contract,  by  which  the  insurer  for  valuable 
consideration  undertakes  to  pay  to  the  person  for  whose  benefit  the  insurance  is 
made  a  certain  sum  of  money  on  the  death  of  the  person  insured,  or  an  annuity 
on  his  attaining  a  certain  age.  The  consideration  may  be  either  the  payment  of  a 
gross  sum  or  of  certain  annual  premiums.  Such  a  pohcy  is  not  a  contract  of 
indemnity.  The  insurer  is  bound  to  pay  the  agreed  sum  or  annuity  on  the  happen- 
ing of  the  event  named,  not  merely,  as  in  the  case  of  damage  by  fire  or  shipwreck, 
the  pecuniary  loss  actually  sustained.  This  is  subject,  however,  to  this  restriction 
that,  where  the  life  insured  is  not  the  insurer's  own  lite,  he  cannot  recover  more 
than  his  interest  in  the  hfe  insured  at  the  moment  of  making  the  policy ;  that 
amount  he  can  recover,  although  since  that  date  his  interest  may  have  diminished 
or  ceased  (14  Geo.  3,  c.  48,  ss.  1 — 3).  If  the  same  Umited  interest  be  insured  with 
several  insurers,  no  more  than  the  value  of  the  interest  insured  can  be  recovered 
{Hehden  v.  West,  3  B.  &  S.  579 ';  32  L.  J.  Q.  B.  85). 

Every  one  has  an  unlimited  interest  in  his  own  life.  Similarly  a  wife  has  an 
unlimited  interest  in  the  life  of  her  husband.  A  husband,  who  insures  the  life  of 
his  wife  for  a  fixed  amount,  will  be  presumed  to  have  an  insurable  interest  in  her 
life  to  that  amount,  though  this  presumption  may  be  rebutted  {Griffiths  v.  Fleming, 
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under  a  policy  of  insurance  for  that  amount  upon  the  life  of  the  said  C.  D., 

dated  the  • — — ,  19 — ,  efiected  by  him  with  the  defendants,  and 

made  by  them  in  consideration  of  the  payments  made  and  to  be  made  to 

them  as  therein  mentioned.    The  said  C.  D.  died  on  the ,  19 — , 

whilst  the  said  policy  was  still  in  force. 


'^The  like  hy  an  Assignee  of  the  Policy  (z). 

1.  On  the ,  19 — ,  one  C.  D.  insured  his  life  with  the  defendants 

for  the  sum  of  £ ,  and  the  defendants  granted  him  a  policy,  No. — ,  in 

consideration  of  the  payments  made  and  to  be  made  as  therein  mentioned. 

2.  On  the ■ ,  19 — ,  the  said  G.  D.  assigned  the  said  policy  by 

indorsement  thereon  [or,  by  a  separate  instrument,  describing  the  same]  to 

the  plaintiff,  who,  on  the ,  19 — ,  gave  to  the  defendants  at  their 

principal  place  of  business  a  written  notice  of  the  date  and  purport  of 
such  assignment. 

3.  The  said  C.  D.  died  on  the ,  19— 

The  plaintiff  claims  £ . 


*0n  a  Policy  of  Insurance  on  the  Life  of  a  Third  Person  (a). 
1.  On  the ,  19 — ,  the  defendants  granted  to  the  plaintiff  a 

[1909]  1  K.  B.  835;  and  see  the  Married  Women's  Property  Act,  1882,  s.  11). 
A  father  has  no  insurable  interest  in  the  life  of  his  child,  unless  he  has  in  some  way 
a  pecuniary  interest  therein  {Halford  v.  Kymer,  10  B.  &  C.  724).  But  a  child  has 
an  insurable  interest  in  the  life  of  his  father,  for  his  father  is  bound  to  maintain  him. 

A  creditor  may  insure  the  life  of  his  debtor  to  the  extent  of  his  debt  (Hebdon  v. 
West,  3  B.  &  S.  579  ;  32  L.  J.  Q.  B.  85),  and  recover  on  the  policy  after  the  debt 
has  been  paid  {Dalhy  v.  India  and  London  Life  Ass.  Co.,  15  C.  B.  365).  A  surety 
may  also  insure  the  life  of  the  principal  debtor  (LeaY.  Hinion,  5  De  G.  M.  &  G.  823). 
A  person,  who  "  undertakes  for  reward  the  nursing  and  maintenance  of  one  or 
more  infants  under  the  age  of  seven  years  apart  from  their  parents  or  having  no 
parents,"  can  have  no  insurable  interest  in  the  life  of  the  child  ;  to  make,  or 
attempt  to  make,  such  an  insurance  is  a  statutory  offence  (Children  Act,  1908  (8 
Edw.  7,  0.  67),  ss.  1  (i),  7).  There  is  an  exception,  however,  where  a  man  insures 
the  life  of  a  relative  in  order  to  pay  for  his  or  her  funeral  expenses  (Assurance 
Companies  Act,  1909  (9  Edw.  7,  o.  49),  s.  36). 

Where  a  policy  is  avoided  upon  the  ground  of  fraud  on  the  part  of  the  insurer 
or  his  agent,  or  of  iUegahty,  premiums  already  paid  cannot  be  recovered  back, 
and  this  is  also  the  case  where  it  is  void  by  reason  of  absence  of  interest  in  the  lite 
insured  {Harse  v.  Pearl  Life  Assurance  Co.,  [1904]  1  K.  B.  558  ;  73  L.  J.  K.  B. 
373  ;  Phillips  v.  Royal  London  MviuaX  Ins.  Co.,  105  L.  T.  136  ;  Evamen'v.  Crooks, 
106  L.  T.  264 ;  and  see  ante,  p.  163). 

{z)  See  ss.  1, 3  and  5  of  the  PoUoies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144). 
No  assignment  will  be  vaUd  unless  it  be  duly  stamped  (54  &  55  Vict.  c.  39,  s.  118). 

(a)  If  A.  insures  his  life  at  the  request  and  expense  of  B.  and  for  the  benefit  of 
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policy  for  £1000  upon  the  life  of  G.  H.  in  consideration  of  the  premiums 
mentioned  in  the  said  policy. 

2.  The  plaintiff  was  at  the  time  of  the  making  of  the  said  policy  interested 
in  the  life  of  the  said  G.  H.  to  the  full  amount  of  the  said  policy. 

3.  The  said  G.  H.  died  on  the ,  19—. 

The  plaintiff  claims  £1000. 


III.  Fire  Policies  (6). 
On  a  Policy  of  Insurance  against  Fire. 

1.  By  a  policy  of  insurance  dated  the  5th  day  of  January,  1913,  made 
by  the  defendants,  in  consideration  of  premiums  paid  and  to  be  paid  to 
them  by  the  plaintiff,  the  defendants  insured  the  plaintiff  against  loss  or 
damage  by  fire  as  follows— viz.,  £500  on  a  dwelling-house,  No.  16,  High 
Street,  Northtown  [in  the  county  of  Blankshire],  and  £200  on  the  furniture 
and  other  goods  in  the  said  house.  The  plaintiff  was  then,  and  at  the 
time  of  the  loss  and  damage  hereinafter  mentioned,  interested  in  the  said 
house  and  goods  to  the  amounts  so  insured  thereon  respectively. 

2.  On  the  9th  day  of  August,  1913,  the  said  house  and  goods  were  de- 
stroyed [or,  damaged]  by  fire. 

3.  The  amount  of  the  said  loss  and  damage  to  the  plaintiff  is  £480 ; 
this  sum  is  now  due  and  payable  by  the  defendants  to  the  plaintiff. 

B.,  who  has  no  insurable  interest  in  the  life  of  A.,  the  poKcy  is  void  under  the 
statute  14  Geo.  3,  o.  48  {SMUing  v.  Accidental  Death  Ins.  Co.,  2  H.  &  N.  42  ;  26 
L.  J.  Ex.  266  ;  27  L.  J.  Ex.  16).  But  if  A.  insures  his  own  hf e,  the  mere  fact  that 
B.  pays  the  premiums  for  him  is  not  sufficient  to  vitiate  the  policy  ( Wainivright  v. 
Bland,  1  M.  &  W.  32). 

(6)  A  policy  of  fire  insurance  is  a  contract  of  indemnity,  and  upon  payment 
of  the  amount  of  the  loss  the  insurer  is  entitled  to  be  put  in  the  place  of  the 
assured,  and  to  enforce  any  remedy  which  he  may  have  against  third  persons 
{Darrell  v.  TibhitU,  5  Q.  B.  D.  560 ;  50  L.  J.  Q.  B.  33 ;  Castellain  v.  Preston, 
11  Q.  B.  D.  380  ;  52  L.  J.  Q.  B.  366).  If  at  a  subsequent  time  the  assured  receives 
compensation  from  other  sources  for  the  loss  sustained  by  him,  the  insurer  is 
entitled  to  recover  from  the  assured  any  sum  which  he  may  have  received  in 
excess  of  the  loss  actually  sustained  by  him  {Darrell  v.  Tibbitts,  supra ;  and  see 
West  of  England  Ins.  Co.  v.  Isaacs,  [1896]  2  Q.  B.  377  ;  [1897]  1  Q.  B.  226  ;  66 
L.J.Q.B.36). 

A  pohcy  of  fire  insurance  is  void,  unless  the  person  in  whose  favour  it  is 
made  has  an  insurable  interest  in  the  goods  insured  and  his  name  is  inserted 
in  the  pohcy.  (See  14  Geo.  3,  c.  48,  ss.  1  and  2.)  Such  interest  must  exist  at  the 
time  of  the  insuring  and  also  at  the  date  of  the  fire.  These  facts  must  be  alleged 
in  the  Statement  of  Claim,  but  it  is  not  necessary  to  state  the  cause  of  the  fire 
((?.  W.  Yovng  &  Co. Y.Scottish,  &c.,  Ins.  Co.,  24  Times  L.  K.  73).  A  warehouse- 
man, wharfinger,  or  common  carrier  has  a  sufficient  insurable  interest  in  the  goods 
which  are  deposited  with  him. 
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Particulars. 

Particulars  of  the  said  loss  and  damage  were  duly  delivered  to  the 
defendants  on  the  28th  day  of  August,  1913  [or,  exceed  three  folios, 
and  are  delivered  herewith,  or,  state  the  particulars,  if  they  do  not 
exceed  three  folios]. 

The  plaintiff  claims  £480. 


IV.  Accidents  (c). 
Claim  by  Executor  or  Administrator  on  an  Accident  Policy. 

1.  The  plaintiff  is  executor  [or,  administrator]  of  E.  F.,  deceased. 

2.  By  a  policy  of  insurance  in  writing,  dated ,  19 — ,  made 

between  the  said  E.  F.  and  the  defendants,  the  defendants,  in  consideration 

of  a  premium  of  £ ,  insured  the  said  E.  F.  in  the  sum  of  £ against 

death  by  accident. 

3.  The  said  E.  F.  died  on  the ,  19 — ,  in  consequence  of  his 

being  accidentally  run  over  at  a  level  crossing  at by  a  train  of  the 

Eailway  Company  [or,  as  the  case  may  be]. 

The  plaintiff  as  executor  [or,  administrator]  as  aforesaid  claims  £ -. 


By  the  Assured  for  Allowance  during  Incapacity. 

1.  By  a  policy  of  insurance  in  writing,  dated  the ,  19 — ,  made 

between  the  defendants  and  the  plaintifE,  the  defendants,  in  consideration 

of  a  premium  of  £ ,  agreed  to  pay  to  the  plaintifE  £ a  week  for  any 

period  [not  exceeding  twenty-six  weeks]  during  which  the  plaintiff  might 
be  wholly  incapacitated  by  an  accident  from  attending  to  his  business. 

(c)  By  the  word  "  accident  "  is  generally  meant  an  event  of  an  unintended  and 
unforeseen  character,  causing  personal  injury,  or,  where  property  is  the  subject  of 
the  insurance,  actual  injury  to  the  property  (Hamlyn  v.  Crown  Accidental  Ins.  Co., 
[1893]  1  Q.  B.  750 ;  62  L.  J.  Q.  B.  409  ;  Pugh  v.  L.  B.  <fc  S.  C.  By.  Co.,  [1896] 
2  Q.  B.  248, 253  ;  45  L.  J..  Q.  B.  521 ;  and  see  Fenlon  v.  Thorky,  [1903]  A.  C.  443  ; 
72  L.  J.  K.  B.  787).  But  the  precise  meaning  of  the  word  in  a  poUoy  against 
accidents  must  depend  upon  the  language  of  the  policy  itself.  The  proximate 
and  immediate  cause  only  is  to  be  regarded  as  the  cause  of  the  death  or  injury 
{Pink  V.  Fleming,  25  Q.  B.  D.  396,  397  ;  59  L.  J.  Q.  B.  559 ;  Wilson  v.  Xantho, 
12  App.  Gas.  503  ;  56  L.  P.  Adm.  116). 

Death  from  disease  or  other  natural  cause  is  not,  as  a  rule,  a  death  from  accident. 
Thus  death  from  sunstroke  is  not  (Sinclair  v.  Maritime  Ass.  Co.,  3  E.  &  E.  478  ; 
30  L.  J.  Q.  B.  77) ;  nor  is  death  by  heart  failure  brought  on  by  physical  exertion 
(Scarr  v.  General  Accident  Ass.  Co.,  [1905]  1  K.  B.  387  ;  74  L.  J.  K.  B.  237).  On 
the  other  hand,  where  the  insured  was  seized  with  a  fit  at  a  railway  station,  fell 
oil  the  platform  on  to  the  lines  and  was  killed  by  a  passing  train,  it  was  held  that 
the  death  was  caused  by  "  accident ''  within  the  meaning  of  the  Tpolicy  {Lawrence 
V.  Accidental  Ins.  Co.,  7  Q.  B.  D.  206  ;  50  L.  J.  Q.  B.  522). 
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2.  The  pkintifi  on  the ,  19 — ,  met  with  an  accident  within  the 

meaning  of  the  said  policy,  that  is  to  say,  he  was  knocked  down  and  run 
over  by  a  taxi-cab  at  the  corner  of and Streets,  in . 

3.  By  the  said  accident  the  plaintifi  was  incapacitated  from  attending 
to  his  business  for weeks,  from ,   19 — ,  to  ,  19 — . 

The  plaintiff  claims  £ . 


Interest  (d). 

*Glaimfor  Interest. 

The  plaintifi's  claim  is  for  interest  due  from  the  defendant  to  the  plaintiS 

under  an  agreement  in  writing  dated  the ,  19 — ,  [or,  a  mortgage 

deed  dated  the ,  19 — ]. 

{d}  Interest  is  recoverable  as  a  debt  in  oases  where  it  is  payable  under  a  contract, 
express  or  implied,  or  under  a  statute  which  fixes  the  rate  at  which  it  is  payable ; 
and  such  a  claim  may  be  specially  indorsed  on  the  writ.  But  where  interest  is 
claimable  merely  as  damages,  a  claim  for  it  cannot  be  specially  indorsed,  except 
where  such  damages  are  declared  by  statute  to  be  in  effect  liquidated  damages. 

At  common  law  interest  was  not  payable  on  ordinary  debts,  unless  by  agree- 
ment, or  by  mercantile  usage  ;  and  damages  in  the  nature  of  interest  were  not 
given  for  non-payment  of  such  debts  {L.  C.  S  D.  Ry.  Go.  v.  S.  E.  By.  Co.,  [1893] 
A.  0.  429,  439,  441 ;  63  L.  J.  Oh.  93).  An  agreement  to  pay  interest  may,  in 
some  oases,  be  impUed  from  the  previous  course  of  dealing  between  the  parties, 
and  this  may  even  authorise  a  charge  for  compound  interest  {Eaton  v.  Bell, 
5  B.  &  Aid.  34  ;  and  see  Mosse  v.  Salt,  32  Beav.  269  ;  32  L.  J.  Ch.  756  ;  Fergusson 
V.  Fyffe,  8  CI.  &  F.  121).  Interest  by  way  of  damages  was  allowable  at  common 
law  by  the  custom  of  merchants  upon  mercantile  securities,  such  as  bills  of 
exchange,  or  promissory  notes,  even  where  there  was  no  express  contract  for 
the  payment  of  interest. 

Where  a  person  breaks  an  agreement  to  do  something  other  than  pay  money, 
and  thereby  becomes  liable  to  pay  damages,  then  in  estimating  those  damages 
and  as  part  of  them,  interest  may  be  reckoned  on  money  which  would  have  become 
payable  by  him  with  interest,  if  he  had  not  broken  his  agreement  and  thereby 
prevented  the  principal  from  faUing  due  {L.  O.  dh  1).  Ry.  Co.  v.  S.  E.  Ry.  Co., 
[1892]  1  Ch.  at  pp.  142,  151). 

Interest  may  be  allowed  on  the  price  of  goods  agreed  to  be  paid  for  by  a  bill  or 
note,  although  the  bill  or  note  was  never  given  (Farr  v.  Ward,  3  M.  &  W.  26  ; 
Davis  V.  Smyth,  8  M.  &  W.  399)  ;  and  on  a  guarantee  for  the  payment  of  a  bill 
{Hare  v.  Rickards,  7  Bmg.  254) ;  and  on  a  loan  of  money  which  was  to  be  secured' 
by  a  bill  ( Denton  v.  Rodie,  3  Camp.  493,  496).  Interest  may  be  allowed  as  hqui- 
dated  damages  on  bills  of  exchange  and  promissory  notes  containing  no  express 
contract  for  payment  of  interest  (Bills  of  Exchange  Act,  1882,  s.  57).  (See  ante, 
p.  80.) 

In  the  case  of  a  common  money  bond  with  a  penalty  the  interest  recoverable, 
whether  accrued  before  or  after  the  time  fixed  for  payment,  is  regarded  as  a  debt 
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Particulars  : — 

19 — , .     Interest  at  per  cent,  per  annum 

on  £ ,  from  19 — ,  ■ ,  to  19 — , , 

as  agreed     £ 


and  not  as  damages,  and  this  is  so  with  regard  to  interest  accrued  after  the  time 
fixed  for  payment  although  interest  is  not  mentioned  in  the  bond,  but  is  awarded 
merely  as  part  of  the  terms  on  which  relief  is  given  against  the  penalty  (In  re  Dixon, 
[1900]  2  Ch.  561 ;  69  L.  J.  Ch.  609). 

Where  interest  is  sought  to  be  recovered  as  a  debt  due  under  a  contract  or  a 
statute,  the  contract  for  its  payment,  or  the  facts  which  bring  the  case  within 
the  statute,  should  appear  in  the  Statement  of  Claim  {Sheha  Gold  Mining  Co.  v. 
Trubshawe,  [1892]  I  Q.  B.  674,  682  ;  61  L.  J.  Q.  B.  219  ;  OoU  Ores,  dhc,  Co.  v. 
Parr,  [1892]  2  Q.  B.  14  ;  61  L.  J.  Q.  B.  522  ;  and  see  R.  S.  C,  App.  C,  Sect.  IV., 
Forms  3 — 8).  An  express  claim  for  interest  should  be  inserted  where  it  is  sought 
to  be  recovered  as  damages  for  non-payment  of  a  debt  which  does  not  ordinarily 
bear  interest,  e.g.,  a  debt  for  goods  sold  or  money  received. 

By  3  &  4  Will.  4,  c.  42,  s.  28,  it  is  enacted  that  "  upon  all  debts  or  sums  certain, 
payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  current  rate  of  interest,  from  the  time  when 
such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time  ;  or,  it  payable  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as 
such  demand  shall  give  notice  to  the  debtoi  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  the  term  of  payment."  A  contract  to  pay  a  sum  of 
money  six  months  after  the  death  of  A.,  who  at  the  time  of  the  contract  is  aUvc, 
is  a  contract  to  pay  at  a  "  certain  time  "  {In  re  Homer,  [1896]  2  Ch.  188 ;  65 
L.  J.  Ch.  694).  The  service  of  a  writ  indorsed  with  a  claim  for  interest  is  not  a 
sufficient  demand  within  this  section  (Rhymney  By.  Co.  v..  Bhymney  Iron  Co.,  25 
Q.  B.  D.  146  ;  59  L.  J.  Q.  B.  414 ;  Sheba  GoU  Mining  Co.  v.  Trubshawe,  [1892] 
1  Q.  B.  674,  680  ;  61  L.  J.  Q.  B.  219).  By  s.  29  of  the  same  Act  the  jury  may 
also  give  damages  in  the  nature  of  interest  over  and  above  the  money  recoverable 
in  all  actions  on  policies  of  insurance. 

The  discretionary  power  of  allowing  interest,  given  by  the  above  enactment 
to  a  jury,  may  be  exercised  by  a  judge  of  the  High  Court  at  the  trial  of  an  action 
which  is  tried  without  a  jury  (see  WebsUr  v.  British  Empire  Life  Ass.  Co.,  15 
Ch.  D.  169  ;  49  L.  J.  Ch.  769  ;  and  L.  C.  S  D.  By.  Co.  v.  S.  E.  By.  Co.,  [1893] 
A.  C.  429  ;  63  L.  J.  Ch.  93) ;  in  either  case  it  must  be  assessed  by  the  judge  or 
jury,  if  at  all,  at  the  trial  or  hearing  (76. ;  Benington  v.  Phillips,  1  M.  &  W.  48  ; 
Atlwood  V.  Taylor,  1  M.  &  G.  279  ;  Webster  v.  British  Empire  Life  Ass.  Co.,  supra ; 
Willcs  V.  Wood,  [1892]  1  Q.  B.  684  ;  61  L.  J.  Q.  B.  516).  It  wdl  not  be  allowed 
where  the  delay  in  payment  of  the  principal  sum  sued  for  was  occasioned  by  the 
default  of  the  plaintiff,  e.i/.,  by  his  neglecting  to  take  the  necessary  steps  to  ascertain 
and  fix  the  amount  payable  (L.  C.  cC-  D.  By.  Co.  v.  S.  E.  By.  Co.,  supra),  or  to 
obtain  a  legal  title  to  receive  and  give  a  discharge  for  the  money  (Webster  v. 
British  Empire  lAfe  Ass.  Co.,  supra.  And  see  Cook  v.  Foivler,  L.  E.  7  H.  L.  27  ; 
43  L.  J.  Ch.  866 ;  In  re  Boberts,  14  Ch.  D.  49  ;  Mellersh  v.  Brown,  46  Ch.  D.  225 ; 
00  L.  J.  Ch.  43). 
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The  plaintiS  also  claims  interest  at  tlie  said  rate  from  the  latter  date 
uiitU  payment  or  judgment  (e). 


For  Claim  for  Princijxd  and  Intorst,  wJiere  the  Interest  is  claimed  as  a  Debt 
or  Liquidated  Demand,  see  "  Bills  of  Exchange,"  ante,  p.  79  ;  "  Bonds," 
ante,  p.  101 ;  "  Covenant,"  ante,  p.  125 ;  "  Money  Lent,"  post,  p. 
198. 


Claim  for  Interest  only,  where  it  is  not  sought  to  recover  the  Principal,  see 
"  Mortgage,"  post,  p.  208. 


For  Instances  of  Claims  where  Interest  is  claimed  as  Unliquidated  Damage 
for  the  Non-payment  of  Money  due,  sec  "Agent,"  ante,  p.  49  ;  "Fraud," 
post,  p.  322. 


Judgments  and  Ordees  (/). 

*Claim  on  a  Judgincnt  of  the  High  Court. 

TJie  plaintiff's  claim  is  for  money  due  from  the  defendant  to  the  plaintiii' 
on  a  judgment  for-£ and  costs  to  be  taxed,  recovered  by  the  plaintiii 

(e)  It  is  usual  now  for  a  plaintiff  who  is  entitled  to  interest  to  claim  it  up  to 
payment  or  judgment,  and  therefore  it  is  perhaps  safer  so  to  do.  But  strictly 
he  can  only  claim  interest  up  to  date  of  writ,  unless  he  is  expressly  authorised  to 
do  so  by  some  statute.  In  a  common  law  action  "  interest  could  only  be  recovered 
down  to  the  date  of  the  writ,  and  a  personal  order  for  payment  of  subsequent 
interest  could  only  be  obtained  by  a  fresh  action  "  {per  Lindley,  L.J.,  in  Earl 
Povlett  V.  Hia,  [1893]  1  Ch.  at  p.  280  ;  62  L.  J.  Oh.  466.  See  also  the  remarks  of 
Coleridge,  C.J.,  in  Sheba  Gold  Mining  Co.  v.  Trubshawe,  [1892]  1  Q.  B.  at  pp.  682, 
683 ;  61  L.  J.  Q.  B.  219).  The  Judicature  Act,  1873,  did  not  alter  the  law  on  this 
point.  Hence,  in  the  absence  of  any  statute  {such  as  the  Bills  of  Exchange  Act, 
1882)  enabHng  him  so  to  do,  a  plaintiff  has  no  right  to  indorse  his  writ  with  a 
claim  for  any  money  which  is  not  at  that  moment  payable  to  him. 

(/)  A  final  judgment  of  a  Court  of  competent  jurisdiction  for  the  payment  of  a 
sum  certain  creates  a  debt,  for  which  an  action  will  he  (Grant  v.  EasUm,  13  Q.  B.  D. 
302 ;  53  L.  J.  Q.  B.  68 ;  Nouvion  v.  Freeman,  15  App.  Cas.  1 ;  59  L.  J.  Ch. 
337;  Pemberton  Y.  Hughes,  [1899]  I  Ch.  181 ;  68L.  J.  Ch.  281).  But  the  judgment 
of  an  Enghsh  Court  can  as  a  rule  be  enforced  by  execution ;  and  when  this  is  the 
case,  it  is  an  abuse  of  the  process  of  the  Court  to  bring  a  second  action,  which 
will  only  end  in  a  second  judgment  {JPritchett  v.  English  and  Colonial  Syndicate, 
[1899]  2  Q.  B.  428,  435  ;  68  L.  J.  Q.  B.  801).  A  foreign  judgment,  on  the  other 
hand,  can  only  be  enforced  in  this  country  by  an  action. 

An  action  will  in  general  lie  on  the  judgment  of  an  inferior  Court,  whether  a 
Court  of  record  or  not,  and  the  Statement  of  Claim  in  such  an  action  should  show 
that  the  original  cause  of  action  was  within  the  jurisdiction  of  such  Court.     (See 
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against  the  defendant  in  an  action  brougtt  by  the  plaintiff  against  the 
defendant  in  the  King's  Bench  Division  of  the  High  Court  (19—,  A. 
No. ). 

Particulars  : —  £    s.    d. 

19 — , .    Judgment  debt    

Costs  as  taxed  and  certified  on  the  

,19-    

Interest  thereon  at  the  rate  of  four  per 
cent,  per  annum  to  date  of  writ    

Amount  due    £ 

The  plaintifi  will  also  claim  interest  at  the  rate  of  four  per  cent,  per  annum 

on  the  said  sum  of  £ [the  amount  of  the  said  judgment,  including  the 

costs]  from  the  date  of  the  writ  herein  until  payment  or  judgment  in  this 
action  {g). 


Claim  on  an  Order  {h). 


1.  By  an  order  made  by  Master  A.  on  December  8th,  1913,  on  a  summons 

taken  out  by  the  plaintiff  agaiast  the  defendant,  in  the  action  of v. 

(19 — ,  B.,  No. ),  the  defendant  was  ordered  to  pay  to  the  plaintiff  the 

sum  of  £8  13s.  with  costs  to  be  taxed. 

Read  v.  Pope,  1  C.  M.  &  R.  302  ;  Williams  v.  Jones,  13  M.  &  W.  628.)  But  no 
action  can  be  maintained  in  the  High  Court  on  a  judgment  or  order  of  a  County 
Court  {Berkeley  v.  ElderUn,  1  E.  &  B.  805  ;  22  L.  J.  Q.  B.  281 ;  Austin  v.  Mills, 
9  Ex.  288  ;  32  L.  J.  Ex.  40),  though  such  judgment  may  be  the  subject  of  a  set-ofE 
or  counterclaim.  (See  Stanton  v.  Styles,  5  Ex.  578.)  An  action  will  not  lie  in 
the  High  Court  on  an  order  made  in  the  County  Court  for  payment  of  costs  of 
proceeding  in  the  High  Court  {Furber  r.  Taylor,  [1900]  2  Q.  B.  719  ;  69  L.  J.  Q.  B. 
898). 

((7)  By  1  &  2  Viot.  c.  110,  s.  17,  "  Every  judgment  debt  shall  carry  iaterest  at  the 
rate  of  four  pounds  per  cent,  per  annum  from  the  time  of  entering  up  the  judg- 
ment." This  enactment  does  not  apply  to  County  Courtj  udgments  {Beg.  v. 
Essex  County  Covrl,  18  Q.  B.  1).  704  ;  56  L.  J.  Q.  B.  315).  An  order  of  the  High 
Court  for  the  payment  to  any  person  of  costs,  whether  final  or  interlocutory, 
carries  interest  at  the  hke  rate  from  the  making  of  sxich  order  {Taylor  v.  Roe,  [1894] 
1  Ch.  413  ;  63  L.  J.  Ch.  282  ;  Ord.  XLII.,  rr.  16, 24).  Interest  is  not  allowed  upon 
a  foreign  judgment  debt  unless  it  forms  part  of  the  judgment. 

(h)  An  action  may  in  general  be  brought  on  an  interlocutory  order  made  in  any 
cause  or  matter  in  the  Supreme  Court,  for  payment  of  money  or  costs  to  any 
party  or  person  (Ord.  XLII.,  r.  24  ;  In  re  Boyd,  [1895]  1  Q.  B.  611 ;  64  L.  J.  Q.  B. 
439  ;  Godfrey  v.  George,  [1896]  1  Q.  B.  48  ;  65  L.  J.  Q.  B.  249) ;  but  where  it  is 
brought  unnecessarily  the  Court  may  refuse  to  allow  the  costs,  or  may  even  stay 
the  action  as  an  abuse  of  the  process  of  the  Court  {Pritchett  v.  English,  the. 
Syndicate,  [1899]  2  Q.  B.  428  ;  68  L.  J.  Q.  B.  801).  An  action  is  not  maintainable 
upon  an  order  of  the  Divorce  Court  for  alimony  or  the  like  (/&. ;  and  see  Bailey  v. 
Bailey,  13  Q.  B.  D.  855 ;  53  L.  J.  Q.  B.  583  ;  and  Kerr  v.  Kbrr,  [1897]  2  Q.  B. 
439  ;  06  L.  J.  Q,  B.  838).     An  action,  however,  lies  upon  an  order  for  costs  which 
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2.  On  December  19tli,  1913,  the  costs  of  tlic  said  summons  were  taxed 
by  Master  A.  at  £2  17s.  lOd. 
And  the  plaintiff  claims  £11  10s.  lOd. 


On  a  Judgment  of  a  French  Court  {i). 

1.  On  March  15th,  1914,  the  plaintifi  commenced  an  action  against  the 
defendant  in  the Court  of  Eouen  in  the  Eepublic  of  France. 

2.  On  October  12th,  1914,  the  said  Court  gave  judgment  in  the  said 
action  in  favour  of  the  plaintiff,  and  ordered  the  defendant  to  pay  him 
forthwith  the  sum  of  25,000  francs.  The  said  Court  was  duly  constituted 
and  held  in  accordance  with  the  laws  of  the  said  Eepublic,  and  had  juris- 
diction in  that  behalf. 

And  the  plaintifi  claims  £1000,  which  is  the  equivalent  of  25,000  francs. 


On  Judgments  of  a  Russian  Court  and  an  Italian  Court  respectively,  see 
Ahouloff  V.  Ojypenheimer,  10  Q.  B.  D.  295 ;  Vadala  v.  Lawes,  25 
Q.B.D.310. 


Landlord  and  Tenant. 

*For  Use  and  Occupation  {k). 

The  plaiutifi's  claim  is  for  £ ,  payable  by  the  defendant  to  the  plaintifi 

for  the  defendant's  use  and  occupation,  by  the  plaintifi's  permission,  of  a 
messuage  and  land,  No. ,  in Street,  in  the of . 

forms  part  of  a  final  judgment  of  the  House  of  Lords  (Marbella  Iron  Ore  Co.  v. 
Allen,  47  L.  J.  C.  P.  601),  and  for  the  costs  of  an  unsuccessful  criminal  information 
brought  by  a  private  person  (B.  v.  Latimer,  15  Q.  B.  1077  ;  20  L.  J.  Q.  B.  129). 

(i)  A  foreign  or  colonial  judgment  for  a  liquidated  demand  in  money,  like  the 
judgment  of  an  inferior  Court  not  of  record,  creates  a  debt  between  the  parties. 
It  is  a  debt  by  simple  contract  only,  and  does  not  merge  or  extinguish  the 
original  cause  of  action  (Nouvion  v.  Freeman,  15  App.  Cas.  1 ;  59  L.  J.  Ch.  337). 
Hence  the  plaintiff  may  sue  in  this  country  upon  the  original  cause  of  action,  if 
actionable  here,  or  upon  the  judgment  of  the  foreign  Court,  or  upon  both.  Such 
debt  may  be  the  subject  of  a  special  indorsement  [Grant  v.  Eastmi,  13  Q.  B.  D. 
302  ;  53  L.  J.  Q.  B.  68).  It  need  not  be  expressly  alleged  in  the  Statement  of 
Claim  that  the  Court  had  jurisdiction  over  the  pasrties  or  the  cause,  such  juris- 
diction being  presumed  until  the  contrary  is  made  to  appear  (Robertson  v.  Struth, 
5  Q.  B.  941 ;  Henderson  v.  Henderson,  6  Q.  B.  288) ;  but  it  is  usual  to  do  so. 

The  judgments  and  decreets  of  Irish  and  Scotch  Courts  are  considered  as 
foreign  judgments  in  English  Courts  ;  they  are  enforced  under  s?.  1  and  3  of  the 
Judgments  Extension  Act,  1868  (31  &  32  Vict.  c.  54),  as  modified  by  s.  76  of  the 
Judicature  Act,  1873,  and  by  s.  71  of  the  Judicature  (Ireland)  Act,  1877  (40  &  41 
Vict.  c.  57).  (See  In  re  Howe  Machine  Co.,  41  Ch.  D.  118  ;  In  re  Low,  [1894] 
1  Ch.  147  ;  63  L.  J.  Ch.  60  ;  Thomson  v.  GiU,  [1903]  1  K.  B.  760  ;  72  L.  J.  K.  B. 
411), 

(Je)  A  contract  to  pay  a  fair  compensation  for  use  and  occupation  is  implied  by 
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Particulars  : — • 

19 — , Use  and  occupation  between  these  dates 

to  at  per  week  as  verbally  agreed 

.  on  the ,  19—  [or,  as  agreed 

by  agreement  in  writing  dated  

,    19 — ,    or,    being    a    reasonable 


amount] 


law  from  the  faot  that  lands,  &o.,  belonging  to  the  plaintiff  have  been  occupied  by 
the  defendant  by  the  plaintiff's  permission  ;  the  amount  of  compensation  in  such 
case  depends  on  the  value  of  the  premises  and  on  the  duration  of  the  occupation. 
As  soon  as  the  occupation  ceases,  the  imphed  contract  ceases,  and  as  no  express 
time  is  limited  for  payment,  the  compensation  accrues  due  from  day  to  day  (Gibson 
V.  Kirk,  1  Q.  B.  850  ;  Churchward  r.  Forcl;2  H.  &  N.  446  ;  26  L.  J.  Ex.  364).  An 
implied  contract  is,  of  course,  negatived  by  an  express  agreement  on  the  same 
matter.  In  the  absence  of  an  express  agreement  the  plaintiff  can  only  claim  '  a 
reasonable  satisfaction"  for  the  land  occupied  by  the  defendant  (11  Geo.  2 
0.  19,  s.  14),  and  the  amount  of  such  reasonable  satisfaction  is  a  question  for  a 
jury  ;  hence  such  a  claim  caimot  be  specially  indorsed  under  Ord.  III.,  i'.  6. 

Proof  of  the  plaintiff's  ownership  of  the  land,  &c.,  and  of  the  occupation  by 
the  defendant,  is  prima  facie  sufficient  to  support  this  action  {HeUier  v.  Silcox,  19 
L.  J.  Q.  B.  295  ;  Leighv.  Dickeson,  12  Q.  B.  D.  194  ;  15  Q.  B.  D.  60  ;  53  L.  J.  Q.  B. 
120  ;  54  L.  J.  Q.  B.  18).  But  such  a  prima  facie  case  may  be  rebutted  by  showing 
that  the  occupation  was  adverse  to  the  consent  of  the  plaintiff,  or  that  it  was  under 
a  contract  with  a  third  party,  a  stranger  to  the  plaintiff,  or  by  proof  of  any  circum- 
stances which  are  inconsistent  with  a  contract  between  the  plaintiff  and  the 
defendant.  A  tenant  or  a  party  claiming  under  him  cannot  dispute  the  title  of 
the  landlord  from  whom  he  received  possession,  but  he  may  show  that  the  title 
has  determined. 

The  assignee  of  the  reversion  may  maintain  this  action,  but  can  only  recover 
in  respect  of  the  use  and  occupation  subsequent  to  the  assignment  (Standen  v. 
Chrismas,  10  Q.  B.  135  ;  Mortimer  v.  Preedy,  3  M.  &  W.  602).  So  also  the  assignee 
of  a  mortgagor  who  has  let  a  tenant  into  possession  after  the  mortgage  (Hickman  v. 
Machin,  4  H.  &  N.  716 ;  28  L.  J.  Ex.  310).  The  action  will  also  he  against  the 
assignee  of  a  tenancy  created  by  simple  contract  who  has  occupied  the  premises 
(How  V.  Kennett,  3  A.  &  E.  659). 

A  tenant  who  has  agreed  to  take  premises,  but  who  has  never  entered,  is  not 
hable  for  use  and  occupation,  but  must  be  sued  for  breach  of  his  agreement 
(Edge  v.  Strafford,  1  C.  &  J.  391  ;  Smallwood  v.  Sheppards,  [1895]  2  Q.  B.  627  ; 
64  L.  J.  Q.  B.  727). 

One  who,  having  permission  to  occupy  premises  of  the  plaintiff,  permits  another 
to  occupy  them,  is  liable  to  the  plaintiff  for  use  and  occupation,  unless  and  until 
such  other  becomes  the  plaintiff's  tenant,  or  occupies  under  the  plaintiff's  per- 
mission, for  the  possession  of  the  tenant  of  a  tenant  is  the  possession  of  the  tenant 
himself  as  against  the  superior  landlord  (Allcock  v.  Moorhouse,  9  Q.  B.  D.  366  ; 
47  L.  T.  404  ;  and  see  Henderson  v.  Squire,  L.  R.  4  Q.  B.  170  ;  38  L.  J.  Q.  B.  73). 

Liabihty  for  use  and  occupation  extends  to  any  hereditament,  corporeal  or 
incorporeal,  as  a  right  of  fishery  (Holford  v.  Pritchard,  3  Ex.  793),  a  pew  (Israel  v. 
Simmons,  2  Stark.  356),  or  a  watercourse  (Davis  v.  Morgan,  4  B.  &  G.  8),  &c. 
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*For  Rent  (l). 

The  plaintiff's  claim  is  for  £80,  being  two  quarters'  rent  due  from 
the  defendant  to  the  plaintiff  ia  respect  of  a  house  and  premises,  No.  4, 
High  Street,  Colchester,  in  the  county  of  Essex,  under  an  indenture  of 

An  executor  or  administrator,  who  has  occupied  the  land  since  the  decease,  should 
be  charged  therefor  as  occupying  in  his  own  right  and  not  in  his  representative 
capacity  {Wigley  v.  AsMon,  3  B.  &  Aid.  101  ;  Atkins  v.  Humphrey,  2  C.  B.  654). 

(I)  Rent  accrued  under  a  demise,  whether  by  deed  or  simple  contract,  is  re- 
coverable, whether  there  has  been  an  actual  occupation  or  not.  Any  lease  for  a 
term  exceeding  three  years,  in  which  the  rent  reserved  amounts  to  two  third  parts 
at  least  of  the  full  improved  value  of  the  thing  demised,  is  void  at  law  unless  made 
by  deed  (8  &  9  Vict.  o.  106,  s.  3).  But  an  instrument  void  as  a  lease  under  this 
statute  may  be  good  as  an  agreement  for  a  lease,  if  it  be  in  "  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised,"  so  as  to  satisfy  s.  4  of  the  Statute  of  I^auds.  An  agreement  for 
a  lease  is  a  contract  for  an  interest  in  lands  within  this  section ;  so  is  a  contract 
to  procure  a  lease  or  assignment  of  a  lease  {Horsey  v.  Graham,  L.  R.  5  C.  P.  9  ; 
39  L.  J.  C.  P.  58) ;  but  an  agreement  to  pay  money  to  a  person  in  the  event 
of  his  obtaining  a  lease  is  not  (Boston  v.  Boston,  [1904]  1  K.  B.  124 ;  73 
L.  J.  K.  B.  17). 

The  above  section  did  not  render  such  agreements  void  if  not  in  ^vriting,  but 
merely  prohibited  any  action  being  brought  upon  them  to  charge  any  person 
thereon  ;  and  since  the  Judicature  Act,  1873,  the  position  of  a  tenant,  under  an 
agreement  for  a  lease,  who  has  entered  into  possession  thereunder  and  who  is 
entitled  to  enforce  specific  performance  of  such  agreement,  is  practically  that  of 
holding  on  the  same  terms  as  if  a  lease  had  been  granted  him  containing  the  terms 
which  would  be  contained  in  a  lease  executed  in  pursuance  of  such  agreement 
( Walsh  V.  Lonsdale,  21  Ch.  D.  9  ;  52  L.  J.  Ch.  2  ;  Swain  v.  Ayre^,  21  Q.  B.  D.  289, 
293  ;  57  L.  J.  Q.  B.  428  ;  LowtUr  v.  Heaver,  41  Ch.  D.  248, 261, 264 ;  58  L.  J.  Ch. 
482  ;  Manchester  Brewery  Co.  v.  Coombs,  [1901]  2  Ch.  608,  617  ;  70  L.  J.  Ch.  814, 
819).  An  action  for  specific  performance  can  be  maintained  i£  there  have  been 
acts  of  part  performance  unequivocally  referable  to,  and  done  with  a  view  to 
perform,  the  oral  agreement  for  a  lease  {Miller  v.  Sharp,  [1899]  1  Ch.  622 ;  68 
L.  J.  Ch.  322).  Where  the  tenant  has  possession  given  him  by  the  landlord 
according  to  the  agreement,  the  taking  of  such  possession  is  sufficient  {Maddison  v. 
Alderson,  8  App.  Cas.  467  ;  52  L.  J.  Q.  B.  737).  If  a  tenant  enter  into  possession 
under  a  void  lease,  or  an  agreement  for  a  lease  which  is  unenforceable,  and  pay 
rent  at  so  much  a  year  under  it,  the  jury  may  conclude  that  he  entered  under  a 
parol  demise,  on  such  terms  contained  in  the  void  lease  or  agreement  as  are  not 
inconsistent  with  a  yearly  tenancy.  So  if  being  in  possession  he  admits  such  rent 
to  be  due.  (See  notes  to  Doe  d.  Rigge  v.  Bell,  and  Clayton  v.  Blakey,  2  Smith's  L.  C, 
11th  ed.,  pp.  119,  134.) 

A  lease  of  incorporeal  hereditaments  was  always  required  to  be  by  deed,  as  a 
lease  of  a  right  of  shooting  {Bird  v.  Higginson,  6  A.  &  E.  824),  or  a  lease  of  tithes 
{Gardiner  v.  Williamson,  2  B.  &  Ad.  336).  But  if  an  incorporeal  hereditament 
has  been  used  under  a  parol  hoence  for  which  the  defendant  agreed  to  pay,  he 
may  be  sued  for  the  money  due  upon  such  executed  consideration  {Thomas  v. 
Fredricks,  10  Q.  B.  775). 


Digitized  by  Microsoft® 


174      STATEMENTS   OF   CLAIM   IN  ACTIONS   OF   CONTRACT 

lease  [or,  an  agreement  in  writing]  dated  September  29tli,  1912,  made 
between  the  plaintifE  and  the  defendant. 

Particulars  : —  £    s.    d. 

1914,  March  25.    Quarter's  rent  due  this  day    40    0    0 

June  24.      Quarter's  rent  due  this  day     40    0    0 


Amount  due £80    0    0 


*For  Rent  under  a  Covenant  in  a  Lease  (m). 

1.  By  a  lease,  dated  September  29th,  1909,  the  plaintifi  demised  to  the 
defendant  a  house  and  land  called  "  The  Laurels,"  at  EfEra  Eoad,  Brixton, 
for  the  term  of  seven  years. 

2.  The  said  lease  contained  a  covenant  whereby  the  defendant  covenanted 
with  the  plaintifi  to  pay  him  rent  for  the  said  premises  during  the  said  term 
at  the  rate  of  £100  a  year,  by  equal  quarterly  payments,  on  the  usual 
quarter  days. 

And  the  plaintifi  claims  £100  for  rent  in  arrear,  namely,  from  June  24th, 
1912,  to  June  24th,  1913. 


*For  Rent  of  a  Furnished  House  under  an  Agreement  in  Writing. 

The  plaintifi's  claim  is  for  rent  due  from  the  defendant  to  the  plaintifi 
in  respect  of  a  furnished  house.  No.  ,  Street,  whereof  the  de- 
fendant became  and  was  tenant  to  the  plaintifi,  under  an  agreement  in 

writing,  dated  \pr,  an  agreement  made  verbally  on]  the ,  19 — , 

for months  from  that  [date],  at  the  rent  of  £ a  month  \or,  as  the 

case  may  be]. 

Particulars. 

months'  rent  from  the ,  19 — ,  to  the , 


19— 


*For  Board  and  Lodging  (n). 

The  plaintifi's  claim  is  for  £ ,  payable  by  the  defendant  to  the 

plaintiff  for  the  boarding  and  lodging  of  the  defendant  by  the  plaintiff  at 

(m)  An  aetionlies  against  the  lessee  on  the  express  covenant  for  rent,  although 
ho  has  assigned  his  lease  to  another  whom  the  landlord  has  accepted  as  his  tenant. 
Under  those  oiroumstanoes,  however,  the  lessee  would  not  remain  liable  on 
the  mere  reservation  of  rent  in  the  lease  (iratZ/iamv.ilfariJoit'P,  8  East,  314  ;  1  H.Bl. 
437). 

(»)  A  contract  for  board  and  lodging,  where  no  specifio  rooms  are  demised 
to  the  lodger,  is  not  a  contract  for  an  interest  in  land  mthin  the  Statute  of  Frauds 
(29  Gar.  2,  c.  3),  s.  4,  and  need  not  be  in  writing  {Wright v.  Stavert,  2  E.  &  E.  721 ; 
2i)  L.  ,T.  Q.  B.  161). 
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the  defendant's  request,  under  an  agreement  in  writing  dated  the  - 


19 —  [or,  contained  in  a  letter  dated ,  or,  made  verbally  on  the  ■ 

,  19 — ,  or,  as  the  case  may  be]. 

Particulars. 

19 — ,  May  3rd    Board  and  lodging  at  — — ,  at  the  agreed 

to  charge  of  £ a  week  [or,  at  £ a 

Aug.  15.        week,  being  a  fair  and  reasonable  charge]  £ 


For  Damages  for  not  heeping  the  Demised  Premises  in  Tenantable  Repair. 

1.  By  an  agreement  made  between  the  plaintifi  and  the  defendant 

contained  in  letters,  dated  respectively  the • ■  and  the , 

19 —  [or,  made  verbally  on  the ,  19 — ,  or,  as  the  case  may  be], 

the  defendant  became  tenant  to  the  plaintifE  of  the  house,  No.  — ,  

Street, ,  upon  the  terms  that  he  should  keep  the  said  house  during  his 

said  tenancy  thereof  in  tenantable  repair. 

2.  The  defendant  has  not  kept  the  said  house  in  tenantable  repair  during 
his  tenancy. 

Particulars  of  non-repair : — 


For  not  using  the  Premises  in  a  Tenant-like  Manner  (o). 

1.  The  defendant  became  and  was  tenant  to  the  plaintifE  of  a  house 

known  as ,  at ,  in  the  county  of ,  [and  of  furniture  of  the 

plaintifE  therein] ;   and  it  was  an  implied  term  of  such  tenancy  [or,  upon 

the  terms  contaiaed  in  an  agreement  dated ,  one  of  which  was  or,  as 

the  case  may  be],  that  the  defendant  should,  during  the  said  tenancy,  use 
the  said  house  [and  furniture]  in  a  tenant-like  and  proper  manner. 

2.  The  defendant  during  the  said  tenancy  used  the  said  house  [and 
furniture]  in  an  untenant-like  and  improper  manner. 

Particulars  : — [Set  out  particulars  of  the  breaches  and  the  damages.] 


For  not  delivering  up  Fixtures  upon  the  Premises  in  good  Repair. 

1.  The  defendant  became  and  was  tenant  to  the  plaintifi  of  a  house  of 

the  plaintifE,  No.  • — — ,  Street,  for  a  term  of years,  from  the 

,  19 — ,  upon  the  terms  [amongst  others]  contained  in  an  agree- 
ment bearing  date  the ,  19 —  [or,  as  the  case  may  be],  that  the 

defendant  should,  at  the  expiration  of  the  said  term,  deliver  up  to  the 
plaintifi  the  said  house,  with  all  the  fixtures  therein,  in  the  same  state  and 
condition  as  they  were  in  at  the  commencement  of  the  said  term,  reasonable 
wear  and  tear  only  excepted. 

(o)  A  contract  to  use  premises  in  a  tenant-like  and  proper  or  husband-like 
manner  is  implied  by  law  from  the  mere  fact  of  the  tenancy,  in  the  absence  of 
any  express  agreement  on  the  subject.     (See  post,  p.  427.) 
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2.  The  said  term  expired  on  the ,  19—,  by  effluxion  of  time 

[or,  as  the  case  may  be]  and  the  defendant  then  delivered  up  the  said  house 
to  the  plaintiff,  but  he  did  not  deliver  up  to  him  the  fixtures  therein  in  the 
same  state  or  condition  as  they  were  in  at  the  commencement  of  the  said 
term,  reasonable  wear  and  tear  only  excepted. 

Particulars. 

The  following  fixtures  were  broken  or  damaged  : — 

[State  same,  specifying,  as  far  as  practicable,  the  extent  and  amount  of 
damage.] 

The  plaintifi  sustaiaed  damage  as  follows  : — [Set  out  particulars  of  the 
damages.] 

For  Breach  of  Covenant  to  Repair  (p). 

1.  By  a  repairing  covenant  contained  in  a  lease  under  seal  from  the 

plaintifE  to  the  defendant,  dated  the ,  19 — ,  of  a  house,  No.  401, 

Piccadilly,  for  seven  years  from  the ,  19 — ,  the  defendant  cove- 
nanted to  keep  the  premises  in  such  repair  and  condition  as  therein 
mentioned. 

2.  The  premises  were,  during  the  term,  out  of  such  repair  as  was  reqiiired 
by  the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expiration  of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defendant's  solicitor 
on  the ,  19 — ,  and  exceed  three  folios. 

{R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  9 ;  and  see  ante,  p.  125.) 


A  like  Form,  upon  an  Agreement  to  Repair. 

1.  The  plaintifi,  by  deed  [or,  agreement  in  writing]  dated  the  ■ — — , 

19 — ,  let  to  the  defendant  a  house.  No. ,  Street,  ,  to  hold 

(p)  A  lease  for  a  term  of  seven  years  or  more  usually  contains  three  or  more 
separate  and  distinct  covenants  to  repair,  e.g.,  to  keep  in  good  repair,  to  paint  and 
paper,  to  execute  specified  repairs  after  notice,  and  to  yield  up  the  premises  in  good 
repair  at  the  end  of  the  term.  Each  of  these  covenants  should  be  separately 
averred  in  the  Statement  of  Claim  and  also  the  breach  of  each  of  them,  though  the 
details  of  non-repair  may  be  united  in  one  set  of  particulars. 

In  Proudfoot  v.  Hart  (25  Q.  B.  D.  42  ;  69  L.  J.  Q.  B.  389),  "  good  tenantable 
repair  "  is  defined  to  be  "  such  repair  as,  having  regard  to  the  age,  character  and 
locality  of  the  house,  would  make  it  reasonably  fit  for  the  occupation  of  a  reason- 
ably minded  tenant  of  the  class  who  would  be  likely  to  take  it."  (And  see 
Lurcott  V.  WaJceley,  [1911]  1  K.  B.  905  ;  80  L.  J.  K.  B.  713.)  A  landlord  who 
covenants  with  his  tenant  to  repair  demised  premises  is  entitled  to  notice  of  the 
want  of  repair  before  being  sued  for  non-performance  of  his  covenant  {Makin  v. 
Watldnson,  L.  R.  6  Ex.  25  ;  40  L.  J.  Ex.  33  ;  Manchester  WareJiouse  Co.  v.  Carr, 
5  C.  P.  D.  507  ;  49  L.  J.  G.  P.  809  ;  Tredway  v.  Machin,  91  L.  T.  310  ;  20  Times 
L.  R.  726). 
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for years,  from  the 19 — ,  and  the  defendant  by  the  said 

deed  covenanted  [or,  by  the  said  agreement  agreed]  with  the  plaintiff  well 
and  substantially  to  repair  the  said  house  during  the  said  term  [or,  as  the 
case  may  be,  stating  the  covenant  or  agreonent  according  to  its  terms']. 

2.  The  defendant  did  not  well  or  substantially  repair  the  said  house 
during  the  said  term  [or,  as  the  case  may  be,  stating  the  breach]. 

Particulars  of  the  breaches  complained  of  were  delivered  to  the  defendant 
on  the ,  19 —  [or,  are  delivered  herewith,  or,  are'  as  follows  : — ] 


For  not  Farming  according  to  the  Custom  of  the  Country  (q). 

1.  The  defendant  became  and  was  tenant  of  the  plaintiff  of  Farm, 

at ,  in  the  county  of ,  upon  the  terms  contained  in  an  agreement 

dated  [or,  as  the  case  inay  be],  that  the  defendant  should  use  and 

cultivate  the  said  farm  during  the  said  tenancy  according  to  the  course  of. 
good  husbandly  and  the  custom  of  the  country  wherein  the  said  farm  is 
situate. 

2.  During  the  said  tenancy  the  defendant  did  not  use  and  cultivate  the 
said  farm  according  to  the  course  of  good  husbandry  or  the  custom  of  the 
country. 

Particulars. 
The  breaches  are  as  follows  : — ■ 

[State  saine,  e.g.,  19 — , •.     The  defendant  carted  away  and  sold 

off  the  farm  ten  loads  of  straw.] 


For  Forms  of  Claim  by  an  Outgoing  Tenant  for  Tillages,  &c.,  left  on  the 
Land  at  the  expiration  of  his  Tenancy,  see  "  Crops,"  ante,  p.  126. 


For  not  giving  wp  Possession  at  the  End  of  the  Term. 

1.  By  an  agreement  in  writing  dated ,  19 — ,  the  defendant  became 

tenant  to  the  plaintiff  of  a  farm  at  ■ ■  in  the  county  of  — —  for  the  term 

of  seven  years  from  the  date  of  the  said  agreement. 

{q)  From  the  mere  fact  of  a  tenancy  of  a  farm,  whether  under  a  written  or  parol 
agreement,  or  under  a  lease  by  deed,  the  law  implies  a  promise  on  the  part  of  the 
tenant  to  cultivate  it  in  a  husbandlike  manner  and  according  to  the  custom  of  the 
country  where  it  is  situate,  unless  the  express  contract  is  inconsistent  with  such 
implication  [Wigglesworth  v.  Dallismi,  1  Doug.  201 ;  1  Smith's  L.  C,  11th  ed., 
p.  545  ;  Legh  v.  Hewitt,  4  East,  154  ;   Williams  v.  Woods,  17  L.  J.  Q.  B.  319). 

By  ss.  4  and  5  of  the  Agricultural  Holdings  Act,  1908,  any  contract  which 
deprives  an  outgoing  tenant  of  his  right  to  claim  compensation  for  improvements 
within  Schedule  I.  of  the  Act  is  void — except  in  the  case  of  improvements  within 
Part  III.  of  that  schedule,  as  to  which  an  agreement  in  writing  will  be  valid  if  it 
secures  to  the  tenant  fair  and  reasonable  compensation. 

B.L.  12 
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2.  By  the  said  agreement  the  defendant  agreed  to  deliver  up  the  said 
farm  to  the  plaintifi  at  the  expiration  of  the  said  term. 

3.  The  said  term  expired  on ,  19—  ;   hut  the  defendant  refused  to 

deliver  up  possession  to  the  plaintifi  whereby  the  plaintifi  lost  the  use  and 

possession  of  the  said  farm  for weeks,  and  has  been  put  to  expense  in 

recovering  possession  thereof. 

Particulars. 
The  value  to  the  plaintifi  of  the  use  and  possession  of  the  farm  for  the 

said weeks  was  £ . 

The  expense  the  plaintifi  was  put  to  is  as  follows  :— 

For  Breach  of  a  Covenant  to  fay  Eates,  &c.  (r). 

1.  By  a  lease  under  seal  dated ,  19—,  the  defendant  became  tenant 

to  the  plaintifi  of  a  house  and  land  at ,  known  as ,  for years 

from  the ,  19 — . 

2.  The  said  lease  contained  a  covenant  by  the  defendant  that  he  would 
during  the  said  term  bear,  pay  and  discharge  all  rates,  taxes,  and  assess- 
ments which  might  be  assessed  or  imposed  in  respect  of  the  demised  premises. 

3.  \_Siate  the  making  of  the  rate  during  the  term  and  the  non-payment 
thereof  by  the  defendant,  and  the  fact  that  the  plaintiff  was  compelled  to  pay 
and  paid  the  same] 


Lessee  against  Lessor  for  Breach  of  Covenant  for  Quiet  Eiijoyment 

and  for  Title  {s). 

1.  The  defendant,  by  deed  dated  the ,  19 — ,  let  to  the  plaintifi 

house.  No.  ,  Street,  ,    for  years,  from  the 

,  19 — ,  and  the  defendant  thereby  covenanted  with  the  plaintifi  that 


(r)  It  is  necessary  in  this  case  to  set  out  the  covenant  in  full  detaO,  as  its  precise 
words  are  probably  material  (see  Ord.  XIX.,  r.  21).  As  to  the  construction  of 
such  a  covenant,  see  Eastwood  v.  McNah,  [1914]  2  K.  B.  361 ;  83  L.  J.  K.  B.  941. 

(s)  Under  a  lease  by  deed,  the  word  "  demise  "  or  "  grant,"  or  any  equivalent 
words,  import  a  covenant  for  quiet  enjoyment  against  the  lessor  and  all  that  come 
in  under  him  by  title,  unless  there  be  an  express  covenant,  in  which  case  no 
implication  can  be  raised  from  such  words  (Baynes  v.  Lloyd,  [1895]  2  Q.  B.  610  ; 
64  L.  J.  Q.  B.  787).  Such  implied  covenants  are  limited  to  the  duration  of  the 
IcssorV.  estate  and  cease  upon  its  determination,  and  do  not  extend  to  the  acts  of 
persons  not  claiming  under  the  lessor  [Jones  v.  Lavingtoti,  [1903]  1  K.  B.  253  ; 
72  L.  J.  K.  B.  98). 

Under  a  parol  demise  the  law  v-ill  imply  a  promise,  subject  to  the  limitations 
above  mentioned,  for  quiet  enjoyment  during  the  term,  but  not  for  title  {Hall  v. 
City  of  London  Brewery  Co.,  2  B.  &  S.  737  ;  31  L.  J.  Q.  B.  257  ;  Budd  Scott  v. 
Daniel,  [1902]  2  K.  B.  351  ;  71  L.  J.  K.  B.  706).  A  similar  promise  is  not  impUed 
in  a  mere  agreement  to  demise  {Brashier  v.  Jackson,  6  M.  &  W.  549),  but  only  an 
undertaking  by  the  lessor  that  he  has  title  to  enter  into  the  agreement  and  has  a 
good  title  to  let  for  the  agreed  term  {Stranhs  v.  St.  John,  L.  R.  2  C.  P.  376  ;  36 
L.  J.  C.  P.  118). 
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the  defendant  then  had  good  right  and  title  so  to  let  the  same  [following 
the  form  of  the  covenant],  and  also  that  the  plaintiff,  his  executors,  adminis- 
trators and  assigns  paying  the  yearly  rent  thereby  reserved,  and  per- 
forming and  observing  the  covenants  therein  contained  by  him  and  them  to 
be  performed  and  observed,  should  peaceably  and  quietly  hold,  use  and 
occupy  the  said  house  for  the  said  term,  without  any  lawful  denial,  let, 
hindrance,  molestation,  or  interruption  whatsoever  of  or  by  the  defendant, 
his  heirs,  or  assigns,  or  any  person  or  persons  claiming  through,  under,  or  in 
trust  for  him  [following  the  form  of  the  covenant]. 

2.  The  defendant  had  not,  at  the  time  of  the  making  of  the  said  demise, 
good  right  or  title  so  to  let  the  said  house  to  the  plaintifi  for  the  said  term. 

3.  After  the  making  of  the  said  demise  and  during  the  said  term,  G.  H., 
then  lawfully  claiming  the  said  house  through  and  under  the  defendant 
[add,  where  practicable,  the  grounds  and  farticulars  of  the  claim  of  G.  R.], 
and  having  a  good  title  to  the  same  and  to  the  possession  thereof  through 

and  under  the  defendant,  on  the  ■ ,  19 — ,  entered  into  the  said 

house  and  evicted  the  plaintifi  therefrom. 

And  the  plaintiff  claims  damages  for  the  loss  of  the  use  and  enjoyment 
of  the  said  house. 


Lessee  of  a  House  against  Lessor  for  breach  of  Warranty  [and  Fraud]  as 
to  its  Sanitary  Condition  {t). 

1.  The  defendant  is  the  owner  of  a  house  No. , Street,  in  the 

city  of . 

The  measure  of  damages  is  the  loss  directly  sustained  through  the  invahdity  of 
the  demise  ;  thus,  where  a  defendant  had  granted  a  lease  which  he  had  not  title 
to  grant,  and  the  plaintiff  obtained  from  the  person  having  title  a  fresh  lease,  he 
was  held  entitled  to  recover  from  the  defendant  in  an  action  on  the  covenant  for 
quiet  enjoyment  the  expenses  of  the  void  lease  and  the  difference  in  value  of  the 
void  and  vaHd  lease  {Lock  v.  Furze,  19  C.  B.  N.  S.  96  ;  34  L.  J.  C.  P.  201 ;  35  lb. 
141 ;  L.  R.  1  C.  P.  441 ;  see  also  Williams  v.  Burrell,  1  C.  B.  402 ;  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295 ;  39  L.  J.  C.  P.  121  ;  and  Gas  Light  and  CoJce  Co.  v. 
Towse,  35  Oh.  D.  519,  541  ;   56  L.  J.  Ch.  889). 

The  question  whether  there_has  been  a  breach  of  a  covenant  for  quiet  enjoyment 
is  in  general  one  of  fact.  Any  substantial  interference  with  the  ordinary  enjoy- 
ment of  the  land  by  the  lessor,  or  those  lawfully  claiming  under  him  the  right  to 
do  the  acts  complained  of,  wiU  suffice  {Sanderson  v.  Mayor  of  Berwick,  13  Q.  B.  D. 
547,  551 ;  53  L.  J.  Q.  B.  554  ;  Cohen  v.  Tamar,  [1900]  2  Q.  B.  609  ;  69  L.  J.  Q.  B. 
904  ;  Davis  v.  Tovm  Properties  Corporation,  [1902]  2  Ch.  636  ;  71  L.  J.  Ch.  900  ; 
[1903]  1  Ch.  797  ;  72  L.  J.  Ch.  389).  A  mere  temporary  inconvenience  involving 
no  interference  with  the  physical  possession  of  the  premises  is  not  a  breach 
(Jenkins  v.  Jackson,  40  Ch.  D.  71  ;  58  L.  J.  Ch.  124  ;  Manchester  S.  &  L.  Ry.  Co. 
V.  Anderson,  [1898]  2  Ch.  394  ;  67  L.  J.  Ch.  568). 

(<)  There  is  in  general  no  implied  warranty  in  a  lease  of  a  warehouse  or  of 
an  unfurnished  house,  or  of  land,  that  it  is  reasonably  fit  for  use,  habitation, 
or  cultivation  {Manchester  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507  ;  49  L.  J.  C,  P. 
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2.  By  an  indenture  of  lease  dated  the ,  19 — ,  the  defendant  let 

the  said  house  to  the  plaintiff  for  the  term  of years  from  the 

,  19 — ,  at  the  yearly  rent  of  £ . 

3.  In  order  to  induce  the  plaintiff  to  enter  into  and  execute  the  said 
lease  and  in  consideration  of  his  so  doing,  the  defendant  represented  and 
warranted  to  the  plaintiff  that  the  said  house  was  in  a  perfect  sanitary 
state  and  that  the  drains  thereof  were  in  good  condition.  The  said  repre- 
sentation and  warranty  were  made  verbally  by  the  defendant  to  the 

plaintiff  on  the ,  19 —  [or,  are  contained  in  a  letter  dated  the 

,  19 — ,  or,  as  the  case  may  he]. 

4.  The  plaintiff,  as  the  defendant  well  knew,  was  induced  to  and  did 
execute  the  said  lease  on  the  faith  of  the  said  representation  and  warranty 
and  entered  into  possession  of  the  said  house  with  his  wife  and  family  on 
the ,  19—. 

5.  The  said  representation  was  untrue  and  the  said  warranty  was  broken 
in  this,  that  the  said  house  was  not  in  a  perfect  sanitary  state,  and  the 
drains  were  not  in  good  condition,  in  the  following  respects,  viz.  : — [Here 
state  the  particulars  of  the  breaches  of  warranty  complained  of] 

[6.  If  fraud  isalleged,  add  :  Further,  or  in  the  alternative,  the  plaintiff 
says  that  the  defendant  made  the  said  representations  fraudulently  and 
well  loiowing  that  the  same  were  false.] 

7.  In  consequence  of  the  said  breaches  of  warranty  and  misrepresentation 
the  plaintiff  has  sustained  the  following  damage,  viz.  : — [Here  set  out  the 
particulars  of  the  damages  claimed.] 

The  plaintiff  claims  £ . 

[Add  claim  for  rescission  if  fraud  is  alleged  and  the  plaintiff  desires 
rescission.] 

809  ;  and  see  Bunn  v.  Harrison,  3  Timep  L.  R.  146) ;  but  in  letting  furnished 
apartments  or  a  furntshed  house  a  lessor  impliedly  undertakes  or  promises,  in  the 
absence  of  express  stipulation,  that  it  is  reasonably  fit  for  occupation  {Smith  v. 
Marrabk,  11  M.  &  W.  5  ;  Wilson  v.  Finch-Hatton,  2  Ex.  D.  336  ;  46  L.  J.  Ex.  489  ; 
Harrison  v.  Malet,  S  Times  L.  R.  58  ;  but  not  that  it  will  so  continue  :  Snrson  v. 
Roberts,  [1895]  2  Q.  B.  395  ;  65  L.  J.  Q.  B.  37),  and  if  it  is  not  so  when  first  let. 
the  tenant  may  quit  at  once,  and  is  not  Uable  for  rent  after  so  quitting. 

Under  the  Housing  of  the  Working  Classes  Act,  1S90  (53  &  54  Vict.  c.  70),  s.  75, 
as  amended  by  ss.  14  and  15  of  the  Housing,  Town  Planning,  &c.,  Act,  1909 
(9  Edw.  7,  c.  44),  a  condition  is  implied  in  all  contracts  made  after  December  3rd 
1909,  for  the  letting  of  a  house  or  part  of  a  house  at  a  rent  within  the  limits 
specified  in  s.  14  of  the  latter  Act,  that  it  is  at  the  commencement  of  the  holding 
and  shall  be  during  the  holding  in  all  respects  reasonably  fit  for  human  habitation. 
(See  Walker  v.  Hobhs,  23  Q.  B.  D.  458  ;  59  L.  J.  Q.  B.  93  ;  and  Ryall  v.  Kidwell, 
[1914]  3  K.  B.  135  ;  83  L.  J.  K.  B.  1140). 

An  action  will  lie  for  the  breach  of  a  parol  warranty  collateral-  to  the  lease 
as  to  the  state  of  the  premises  demised,  and  an  aflfirmation  made  at  the  time  of 
the  letting  may  amount  to  such  a  warranty  (De  Lassalle  v.  Guildford,  [1901]  2 
K.  B.  215  ;  70  L.  J.  K.  B.  533;  but  see  Heilbut,  Symons  &  Co.  v.  BvcUeton, 
[1913]  A.  C.  30,  50;  82  L.  J.  K.  B.  245). 
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Assignee  of  Lessor  against  Lessee  (m). 

1.  On  tlie ,  19 — ,  one  G,  H.  was  seised  in  fee  [or,  possessed  for 

the  residue  of  a  term  of years,  commencing  the ,  19 — ]  of 

(u)  Assignees  of  Lessor  and  Lessee.] — By  the  common  law  certain  covenants 
run  with  the  land,  so  as  to  attach  the  benefit  or  the  burden  of  them  to  the  assignee 
of  the  term,  but  not  with  the  reversion  ;  and  by  the  common  law  covenants  are 
not  assignable.  Consequently  till  1540  the  assignee  of  the  reversion  could  neither 
sue  nor  be  sued  upon  a  covenant  in  a  lease.  To  remedy  this  inconvenience  the 
statute  32  Hen.  8,  o.  34,  was  passed,  which  gave  an  action  to  and  against  the 
assignee  of  the  reversion. 

The  statute  only  appUes  to  leases  by  deed  {Smith  v.  Eggington,  L.  R.  9  0.  P.  143  ; 
43  L.  J.  C.  P.  140),  and  only  to  covenants  which  run  with  the  land  (as  to  which 
see  Mvlhr  v.  Traffard,  [1901]  1  Ch.  74 ;  70  L.  J.  Ch.  72,  and  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  ss.  10 — 12,  as  explained  in  Davis  v.  Town  Properties 
Corporation,  [1903]  1  Ch.  797  ;  72  L.  J.  Ch.  389) ;  but  it  has  been  held  that,  when 
the  assignee  of  the  reversion  is  entitled  to  compel  specific  performance  of  an  agree- 
ment to  take  a  lease,  he  can  sue  as  if  a  lease  had  been  executed  {Manchester  Brewery 
Co.  V.  Coomhs,  [1901]  2  Ch.  608  :  70  L.  J.  Ch;  814).  If  the  demise  be  not  by  deed, 
the  lessor,  notwithstanding  the  assignment,  can  sue  {Biekford  v.  Parson,  5  C.  B. 
920  ;  17  L.  J.  C.  P.  192).  The  statute  apphes  to  leases  by  deed  of  incorporeal 
hereditaments  {Martyn  v.  Williams,  1  H.  &  N.  817  ;  26  L.  J.  Ex.  117). 

In  the  case  of  tenancies  not  under  lease  by  deed,  the  payment  of  rent  and  holding 
as  before  the  assignment  affords  evidence  of  a  new  tenancy  under  the  terms  of  the 
original  letting,  and  thus  a  conventional  law  is  made  equivalent  to  that  of  Hen.  8 
in  the  case  of  leases  under  seal,  the  new  contract  being  that  everything  shall  go  on 
as  before  the  assignment  {Cornish  v.  Stubbs,  L.  R.  5  C.  P.  339  ;  39  L.  'J.  C.  P.  205  ; 
WiUiams  v.  Heales,  L.  B.  9  C.  P.  177  ;  43  L.  J.  C.  P.  80). 

In  actions  where  the  plaintiff's  claim  is  upon  a  demise  by  himself,  his  title  to  the 
land  demised  need  not  be  set  out,  as  he  may  rely  on  the  deed  alone  ;  but  in  an 
action  by  the  assignee  of  the  reversion  the  Statement  of  Claim  must  show  that  the 
lessor  was  seised  or  possessed  of  some  estate  which  would  pass  by  assignment, 
and  must  state  how  the  plaintiff  became  assignee.  (See  Davis  v.  James,  26  Ch.  D. 
778  ;  53  L.  J.  Ch.  523.) 

Upon  the  execution  of  a  lease  by  the  lessee  he  is  estopped  from  denying  the 
lessor's  title  as  recited  in  the  lease.  If  the  lessor's  title  is  not  shown  in  the  lease, 
the  lessee  is  still  estopped  from  asserting  that  the  lessor  had  no  title  in  the  tene- 
ment at  the  time  of  the  demise  ;  and  thus  there  arises,  as  between  the  lessor  and 
lessee,  a  reversion  in  the  lessor  by  estoppel.  This  reversion  by  estoppel  is  prima 
facie  a  reversion  in  fee  simple,  and  assignable  and  capable  of  passing  by  devise  or 
descent  {Cuthberlson  v.  Irving,  4  H.  &  N.  742  ;  6  H.  &  N.  135  ;  28  L.  J.  Ex.  306  ; 
29  L.  J.  Ex.  485 ;  GovUsworth  v.  Knights,  11  M.  &  W.  337) ;  but  the  lessee  may 
rebut  the  prinu't  facie  presumption  of  the  reversion  being  in  fee  simple  by  evidence 
consistent  with  the  estoppel,  as  by  showing  that  the  reversion  is  an  estate  for 
years  or  for  life,  &c.,  but  not  by  showing  that  the  lessor  had  no  estate  at  all  ( Weld  v. 
Baxter,  11  Ex.  816  ;  1  H.  &  N.  568  ;  25  L.  J.  Ex.  214  ;  26  lb.  112).  The  heir,  or 
devisee,  or  assignee  of  a  reversion  by  estoppel  may  sue  upon  the  covenants  in  the 
lease  {Sturgeon  v.  Wingfield,  15  M.  &  W.  224  ;  Doe  v.  Ongley,  10  C.  B.  25).  An 
estoppel  which  binds  a  party  binds  those  claiming  through  or  under  him.     All 
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[or,  held  an  estate  sufficient  to  enable  bim  to  make  the  demise  hereinafter 
mentioned,  leaving  a  reversion  in  him  and  his  executors,  administrators 
and  assigns  in]  a  messuage  and  land,  situate  at ,  and  known  as . 

persons  taking  the  estate,  term,  or  reversion,  to  which  the  covenants  are  annexed, 
under  the  same  title,  become  bound  by  and  entitled  to  the  benefit  of  the  covenants, 
and  that  whether  they  take  by  operation  of  law  as  trustees  in  bankruptcy  or  heirs, 
or  as  administrators,  or  by  act  of  the  party  as  executors  or  assignees  (Spencer^s 
Case,  5  Eep.  17  b  ;  1  Sm.  L.  C,  11th  ed.,  p.  55). 

Where  a  party  is  pleading  his  own  title  derived  by  assignment,  he  must  deduce 
it  step  by  step  through  the  various  mesne  assignments,  as  it  is  matter  within  his 
own  knowledge  which  he  is  bound  to  state  for  the  information  of  his  opponent 
(PUlipps  V.  PUlipps,  4  Q.  B.  D.  127 ;  48  L.  J.  Q.  B.  135 ;  Davis  v.  James,  26 
Ch.  D.  778  ;  53  L.  J.  Ch.  523) ;  but  a  party  alleging  title  by  assignment  in  his 
opponent  is  permitted  to  aver  generally  that  a  certain  estate  was  formerly  vested  in 
X.  Y.,  and  that  it  is  now  vested  in  his  opponent  by  assignment  (Harries  v.  Beavan, 
4  Bing.  646  ;  Derisley  v.  distance,  4  T.  R.  75) ;  for  he  cannot  be  expected  to  know 
the  details  of  his  adversary's  title  (Robert  Bradshaw's  Case,  9  Rep.  60  b.). 

Covenants  restrictive  of  the  mode  of  user  of  land  are  enforceable  against 
assignees  of  the  covenantor  who  have  notice  of  such  covenants,  even  though  the 
covenants  do  not  run  with  the  land  at  law;  a  Court  of  Equity  will  restrain  anyone 
who  takes-  property  with  notice  of  a  restrictive  covenant  from  using  such  property 
in  a  manner  inconsistent  with  it  (Tulle  v.  Moxhay,  2  Ph.  774  ;  Holloway  v.  Hill, 
[1902]  2  Ch.  612  ;  71  L.  J.  Ch.  818 ;  but  see  L.  C.  C.  v.  Allen,  [1914]  3  K.  B.  642 ; 
83  L.  J.  K.  B.  1695).  But  this  principle  does  not  extend  to  covenants  to  repair  or 
to  do  something  which  necessitates  expenditure  upon  the  property  (Haywood  v. 
Brunswick  Building  Society,  8  Q.  B.  D.  403  ;  51  L.  J.  Q.  B.  73 ;  Hall  v.  Ewin,  37 
Ch.  D.  74  ;  57  L.  J.  Ch.  95).  The  purchaser  of  land,  which  has  a  common  title 
with  other  land,  may  now  by  virtue  of  s.  11  of  the  Conveyancing  Act,  1911  (1  &  2 
Geo.  5,  c.  37),  "  require  that  a  memorandum  giving  notice  of  any  provision  con- 
tained in  the  disposition  to  him  restrictive  of  user  of,  or  giving  rights  over,  any 
other  land  comprised  in  the  common  title  "  shall  be  indorsed  on  some  document 
retained  by  the  vendor,  which  forms  part  of  the  common  title. 

Where  an  owner  of  land  parcels  it  out  in  lots  and  leases  or  sells  it  to  various 
persons,  subject  to  restrictive  covenants  as  to  mode  of  user  or  construction  of 
buildings  upon  their  respective  lots  of  such  a  nature  that  it  appears  that  those 
covenants  Vere  intended  for  the  mutual  benefit  of  the  various  lessees  or  purchasers, 
each  of  such  persons  is  entitled  to  enforce  those  covenants  against  his  fellow 
lessees  or  purchasers,  and  it  is  not  necessary  that  the  original  owner,  with  whom 
the  covenant  was  made,  should  be  a  party  to  the  action  brought  for  that  purpose 
(Nottingham  Brick  Co.  v.  Butler,  15  Q.  B.  D.  261  ;  16  Q.  B.  D.  778  ;  55  L.  J.  Q.  B. 
280  ;  Spicer  v.  MaHin,  14  App.  Cas.  12  ;  58  L.  J.  Ch.  309  ;  Brigg  v.  Thornton, 
[1904]  1  Ch,  386;  73  L.  J.  Ch.  301).  Such  covenants  are  also  enforceable  against 
assignees  of  such  lessees  or  purchasers  taking  the  property  with  notice,  whether 
actual  or  constructive,  of  those  covenants  (see  Batman  v.  Harland,  17  Ch.  D. 
353  ;  Knight  v.  Simmonds,  [1896]  2  Ch.  294 ;  66  L.  J.  Ch.  583). 

A  term  passes  by  assignment  so  as  to  carry  covenants  mthout  possession  or 
actual  entry.  An  assignee  of  the  rent  reserved  in  a  lease  may,  -without  attorn- 
ment, sue  for  such  rent  (4  Anne,  c.  16,  s.  9  ;  Alien,  v.  Bryan,  5  B.  &  C.  512)  ;  and 
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2.  By  a  deed  of  that  date  the  said  G.  H.  let  the  said  messuage  and  land 
to  the  defendant  for  the  term  of years  from  the ,  19 . 

3.  The  defendant,  by  the  said  deed,  covenanted  with  the  said  G.  H.  and 
his  assigns  that  {state  the  covenant}. 

4.  Afterwards,  and  during  the  said  term,  the  said  G.  H.,\,j&  deed  dated 

*lif .  19 — ,  granted  and  assigned  all  his  reversion  of  and  in  the 

said  messuage  and  land  to  the  plaintifi. 

5.  Afterwards,  and  during  the  said  term,  the  defendant  [state  the  breach, 
giving  such  faHiculars  as  to  date,  &c.,  as  are  2>racticable]. 

Particulars  of  damage  : — [State  them.] 
And  the  plaintifi  claims  £ damages. 


Executor  of  Lessor  possessed  of  a  Term  against  Lessee  (x). 

1.  The  plaintifi  is  the  executor  of  the  last  will  of  G.  H.,  deceased. 

2.  The  said  G.  H.  was  possessed  of  a  farm  called ,  and  five  cottages 

where  a  termor  underleases  for  a  longer  period  than  his  term,  reserving  a  rent,  the 
rent  so  created  is  assignable  and  the  assignee  can  sue  for  it  {Williams  v.  Hayward, 
28  L.  J.  Q.  B.  374 ;  and  see  8  &  9  Vict.  c.  106,  s.  9).  The  original  lessor  and  the 
original  lessee  remaia  Kable  on  the  covenants  entered  into  by  them  respectively 
notmthstanding  assignment  of  the  reversion  or  of  the  term  {ante,  p.  174,  n.  {m)  ). 

{x)  Covenants  which  run  with  the  land,  as  covenants  to  repair,  &c.,  pass  with 
the  reversion.  Prior  to  the  Land  Transfer  Act,  1897,  the  reversion  passed  to  the 
executor  or  administrator  when  it  was  for  a  term  only,  whilst  if  it  was  in  fee  it 
passed  at  once  to  the  heir  or  devisee.  Now  in  all  cases  under  the  Act  the  reversion 
passes  to  the  executor  or  administrator  in  the  first  instance.  (See  ante,  p.  130.) 
For  damages  caused  to  the  personal  estate  of  the  testator  exclusively  by  breaches 
of  covenants  in  his  lifetime,  the  executor  may  sue.  An  executor  can  sue  for  rent 
accrued  to  the  testator,  seised  in  fee  or  for  life,  in  his  lifetime,  by  virtue  of  32 
Hen.  8,  c.  37. 

At  common  law  rent  was  not  apportionable  in  respect  of  time.  But  by  s.  2  of 
the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  "  all  rents,  annuities,  dividends, 
and  other  periodical  payments  in  the  nature  of  income  shall,  like  interest  on  money 
lent,  be  considered  as  accruing  from  day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly."  Hence,  i£  a  tenancy  determines  by  death,  the  pro- 
portionate part  of  the  rent  up  to  the  time  of  the  determination  is  recoverable,  but 
not  until  the  time  arrives  when  the  next  payment  would  but  for  such  determina- 
tion have  fallen  due.  If  the  death  which  determines  the  tenancy  is  that  of  the 
landlord,  his  executors  or  administrators  can  then  sue  for  such  proportionate  part. 
If  the  tenancy  continues  notwithstanding  the  death  of  the  landlord,  and  the 
reversion  is  one  that  does  not  upon  his  death  pass  to  his  executors  or  adminis- 
trators, the  person  to  whom  the  reversion  passes  must  recover  the  rent  from  the 
tenant  when  the  next  period  for  payment  of  rent  after  the  death  arrives,  and  is 
liable  to  the  executors  or  administrators  for  the  proportionate  part  of  the  rent  up 
to  the  time  of  the  death  as  money  received  to  their  use.  By  s.  7,  the  Act  is  not 
to  apply  where  the  parties  have  expressly  stipulated  that  there  is  to  be  no  appor- 
tionment. The  Act  does  not  affect  rent  payable  in  advance  {Ellis  v.  BowbotMm, 
[1900]  1  Q.  B.  740  ;   69  L.  J.  Q.  B.  379). 
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thereto  adjoining,  at  • ,  in  the  county  of ,  for  a  term  of  years  more 

than  sufficient  to  enable  him  to  make  the  lease  hereinafter  mentioned  [or, 
as  the  case  my  be}. 

3.  By  a  lease  under  seal  dated  the ,  19 — ,  the  said  G.  H. 

demised  the  said  premises  to  the  defendant  for  the  term  of  years  from  the 

- — ■ ,  19 — ,  and  the  defendant  by  the  said  deed  covenanted  with  the 

said  G.  H.  \state  the  covenant}. 

4.  During  the  said  term  and  in  the  lifetime  of  the  said  G.  H.,  the  defen- 
dant {state  the  breaches  which  occurred  in  the  lifetime  of  G.  H.,  as  in  other 
cases]. 

5.  During  the  said  term  and  after  the  death  of  the  said  G.  H.,  the 
defendant  [similarly  state  the  breaches  which  occurred  after  the  death]. 

Particulars  of  damages  : — 
And  the  plaintiff  claims  : 

(i)  £ damages. 

(ii)  An  order  that  a  receiver  be  appointed  to  receive  the  rents  and 
profits  of  the  said  premises,  and  that  the  tenants  of  the  said 
cottages  be  ordered  to  pay  to  him  all  rent  in  arrear  and 
hereafter  accruing  so  long  as  he  shall  continue  to  be  such 
receiver  (y). 


Heir  of  Lessor  against  Lessee  {z). 

1.  One  G.  H.  was  seised  in  fee  of  a  house  and  land  called ,  at . 

2.  By  a  lease  under  seal  dated  the ,  19 — ,  he  let  the  same  to 

the  defendant  to  hold  for  the  term  of years  from  the ,  19 — . 

3.  The  defendant  by  the  said  deed  covenanted  with  the  said  G.  H.  and 
his  heirs  [state  the  covenant]. 

4.  The  said  G.  H.  died  on  the  ■ ,  19 — ,  and  upon  [or  after]  his 

death  the  reversion  in  the  said  house  and  land  devolved  upon  and  became 
vested  in  A.  B.  and  G.  D.,  the  executors  [or,  administrators]  of  the  said 

G.  H.,  and  they  by  deed  dated  the ,  19 — ,  conveyed  the  same  to 

the  plaintiff  as  and  being  the  eldest  son  and  heir  of  the  said  G.  H. 

(y)  Where  portions  of  the  demised  premises  had  been  sublet  in  small  holdings 
by  the  defendant  and  the  rent  was  in  arrear  and  the  buildings  out  of  repair,  the 
Court  held  that  it  was  "  just  and  convenient  "  to  appoint  a  receiver  pending  the 
action  (Judicature  Act,  1875,  s.  25  (8) ;  Gwathin  v.  Bird,  52  L.  J.  Q.  B.  263). 

(z)  See  note  (a;),  p.  183  ;  and  "  Heirs  and  Devisees,"  ante,  p.  144.  A  general 
allegation  that  A.  is  the  hcir-at-Iaw  of  B.  is  not  sufficient.  The  plaintiff  must 
show  how  he  is  heir  ;  he  must  set  out  in  his  pleading  the  links  of  his  relationship  to 
the  deceased  (Palmer  v.  Palmer,  [1892]  1  Q.  B.  319  ;  and  see  Form,  R.  S.  C, 
App.  C,  Sec.  7,  No.  2,  Part  II).  The  plaintiff  must  give  the  best  pedigree  he  can 
from  the  materials  in  his  possession  (BlacUidge  v.  Anderton,  W.  N.  (1893)  112). 
But  "  I  am  not  prepared  to  say  that  in  all  cases  a  pedigree  must  be  set  out  " 
(per  Brett,  L.J.,  in  Philippe  v.  Philipps,  4  Q.  B.  D.  p.  134  ;  48  L.  J.  Q.  B.  135). 
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5.  Afterwards,  during  the  said  term  and  whilst  the  plaintifi  was  seised  of 
the  said  reversion,  the  defendant  [state  the  breach]. 
Particulars  of  damage  : — 
And  the  plaintifi  claims  £ . 


Devisee  of  Lessor  against  Lessee. 
1.  One  G.  H.  was  seised  in  fee  of  a  messuage  known  as ,  situate  at 


2.  By  a  lease  under  seal  dated  the ,  19 — ,  he  let  the  same  to 

the  defendant  to  hold  for  the  term  of  years  from  the , 

19—. 

3.  The  defendant  by  the  said  deed  covenanted  with  the  said  G.  H.  and 
his  assigns  [state  the  covenant]. 

4.  The  said  G.  H.  died  on  the ,  19 — ,  having  by  his  last  will 

devised  all  his  reversion  in  the  said  messuage  to  the  plaintifi.    A.  B.  and 
C.  D.  were  the  executors  [or,  administrators]  of  the  said  G.  H.  and  they 

by  deed  dated  the ,  19 — ,  conveyed  the  said  reversion   to  the 

plaintifi  [or,  by  a  letter  dated  the ,  19 — ,  assented  to  the  said 

devise]. 

5.  Afterwards,  during  the  said  term  and  whilst  the  plaintifi  was  seised 
of  the  said  reversion,  the  defendant  [state  the  breach]. 

Particulars  of  damage  : — 
And  the  plaintifi  claims  £ . 


Lessor  against  Assignee  of  Lease  upon  a  Covenant  in  the  Lease. 

1.  The  plaintifi,  by  a  deed  dated  the ,  19 — ,  let  to  G.  H.  a 

messuage  situate  at ,  to  hold  for  the  term  of years  from  the 

,  19 — ,  and  by  the  said  deed  the  said  G.  H.  covenanted  for  himself  and 

his  assigns  with  the  plaintifi  [state  the  covenant]. 

2.  By  a  deed  dated  the  ■  — — ,  19 — ,  the  said  G.  H.,  being  then 

possessed  of  the  said  term  for  the  portion  thereof  then  unexpired,  assigned 
to  the  defendant  all  •  the  estate  of  him  the  said  G.  H.  in  the  said 
term  (a). 

3.  Afterwards,  during  the  said  term  and  whilst  the  defendant  was 
assignee  thereof  as  aforesaid,  the  defendant  [state  the  breach,  giving  par- 
ticulars]. 

Particulars  of  damage  : — ■ 
And  the  plaintifi  claims  £ . 

(a)  It  is  not  necessary  to  plead  the  defendant's  title.  If  it  is  not  known,  it  is 
sufficient  to  say,  "  Afterwards  and  during  the  said  term  the  same  became  and  was 
vested  in  the  defendant."     See  post,  pp.  872,  897,  898. 


Digitized  by  Microsoft® 


186      STATEMENTS   OF  CLAIM  IN  ACTIONS   OP  CONTRACT 

Claim  hy  Lessee  against  Assignee -of  Lease  for  Indemnity  (6). 

1.  By  a  lease  under  seal  dated  the ,  19 —  [or,  as  the  case  may 

he]  tlie  plaintifE  became  tenant  to  one  ^.  B.  of  a  house  No.  — , Street, 

,  and  covenanted  that  he  would  pay  the  said  A.  B.  rent  therefor  during 

the  term  thereby  granted  at  the  rate  of  £ a  year,  payable  by  equal 

quarterly  payments  on  the  usual  quarter  days. 

(6)  An  assignee  of  a  lease,  whether  it  is  assigned  to  him  by  the  lessee  or  whether 
there  have  been  other  mesne  assignments,  is  under  an  obligation  implied  by  law  to 
indemnify  the  lessee  against  breaches  of  covenant  running  with  the  land  in  the 
lease  committed  during  his  own  tenancy  {Moule  v.  Garrett,  L.  B.  5  Ex.  132  ; 
L.  R.  7  Ex.  101 ;  41  L.  J.  Ex.  62).  The  implied  obligation  does  not  extend  to  an 
underlessee  of  the  assignee  {Bonner  v.  Tottenham  Building  Society,  [1899]  1  Q.  B. 
161 ;  68  L.  J.  Q.  B.  114).  It  only  extends  to  breaches  committed  during  the 
tenancy  of  the  assignee  (Crouch  v.  Tregoning,  L.  R.  7  Ex.  88  ;  41  L.  J.  Ex.  97  ; 
HopJcinson  v.  Ldvering,  11  Q.  B.  D.  97  ;  52  L.  J.  Q.  B.  391).  The  assignee  will 
not  be  hable  for  prior  breaches  unless  apt  words  to  that  effect  are  expressly 
inserted  in  the  assignment  [Oooch  v.  Clutterbuck,  [1899]  2  Q.  B.  148  ;  68  L.  J.  Q.  B. 
808). 

From  the  above  precedent  it  will  be  easy  to  frame  a  Statement  of  Claim  in  an 
action  by  a  lessor  against  the  executor  of  a  lessee.  In  actions  by  the  landlord 
against  the  executor  of  the  deceased  tenant  for  rent  accrued  due  during  the  life 
of  the  tenant,  the  executor  is  liable  de  bonis  testatoris,  and  the  action  must  be 
brought  against  him  in  his  representative  character.  For  rent  accrued  due  after 
the  death  of  the  tenant,  the  executor  may  be  charged  de  bonis  testatoris,  and  sued 
in  his  representative  character ;  he  may  also  be  sued  in  his  own  right  as  assignee 
of  the  term  generally,  and  proof  that  he  is  executor  is  sufficient  to  support  the 
allegation  that  the  term  vested  in  him  by  assignment  ( Wollaston  v.  Hakewill, 
3  M.  &  G.  297) ;  but  when  he  is  thus  charged  in  his  own  right  as  assignee  generally, 
he  may  plead  that  he  is  executor  only,  and  has  never  entered,  if  such  be  the  fact 
{lb.  320,  321  ;  Kearsley  v.  Oxley,  2  H.  &  C.  896)  ;  or,  if  he  has  entered,  he  may 
plead  that  he  is  assignee  only  as  executor,  and  that  the  premises  are  of  no  value 
or  are  of  less  value  than  the  rent,  admitting  his  hability  pro  tanto,  and  that  he  has 
no  other  assets.     (See  In  re  Bowes,  37  Ch.  D.  128  ;   57  L.  J.  Ch.  455.) 

As  to  breaches  of  covenant,  the  executor  of  the  tenant  is,  in  general,  liable  de 
bonis  testatoris  for  breaches  of  covenant  in  the  Jifetime  or  after  the  death  of  the 
testator.  With  respect  to  breaches  of  covenant  after  the  death  of  the  testator, 
the  executor  is  hable  de  bonis  propriis  as  assignee  of  the  term  if  he  enters  {Rendall 
V.  Andrem,  61  L.  J.  Q.  B.  630),  except  that  with  respect  to  covenants  to  pay  rent 
his  Hability  does  not  exceed  what  the  property  yields  where  the  entry  is  merely  as 
executor  {Tremeere  v.  Morison,  1  Bing.  N.  0.  89). 

By  22  &  23  Vict.  c.  35,  s.  27,  where  an  executor,  after  satisfying  all  present 
habihties  under  a  lease  to  the  testator  and  setting  apart  a  sufficient  sum  to 
answer  any  future  claim  in  respect  of  any  fixed  and  ascertained  sum  under  the 
lease,  has  assigned  the  lease  to  a  purchaser  (see  In  re  Lawley,  Jackson  v.  Leighton, 
[1911]  2  Ch.  530 ;  81  L.  J.  Ch.  97),  and  distributed  the  residuary  estate,  he  is  no 
longer  personally  liable  in  respect  of  any  subsequent  claim  under  the  lease  ;  but 
the  lessor  may  follow  the  assets  distributed.  (See  Dodson  v.  Sammell,  1  Dr.  & 
S.  575;  30  L.  J.  Ch.  799.) 
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2.  Tlie  plaintifi,  by  deed  dated  the ,  19—,  assigned  the  said 

term  to  C.  D.,  and  afterwards  it  became  by  assignment  vested  in  tlie 
defendant  (c).  Whilst  it  was  so  vested  in  the  defendant  and  during  the 
said  term,  the  defendant  made  default  in  paying  aud  the  plaintifE  became 
compellable  to  pay  and  did  pay  to  the  said  A.  B.  two  of  the  said  quarterly 

payments  for  the  quarters  ending and ,  19—.    The  defendant 

has  not  repaid  the  said  £ or  any  part  of  it  to  the  plaintiff. 

And  the  plaintifE  claims  the  said  sum  of  £ as  money  paid  by  him 

for  the  defendant  at  his  request. 


For  Double  Value  under  4  Geo.  2,  c.  28,  s.  1  (d). 

1.  The  defendant  was  tenant  to  the  plaintifi  of  a  messuage  and  land, 
Imown  as  "  Whitefarm,"  at  Guyscliffe,  under  a  deed  dated  the  29th  day 
of  September,  1906  [or,  as  the  case  may  be],  at  the  rent  of  £80  a  year  for 
a  term  of  years  which  determined  on  the  29th  day  of  September, 
1913. 

2.  After  the  determination  of  the  said  term,  namely,  on  the  15th  day  of 
October,  1913,  the  plaintifi  demanded  possession  of  the  said  land  from  the 
defendant  by  notice  in  writing. 

3.  Nevertheless  the  defendant  after  such  demand  held  over  possession 
of  the  said  land  and  kept  the  plaintiff  out  of  the  possession  thereof  for  three 
months,  from  September  29th  to  December  25th,  1913. 

And  the  plaintiff  claims  £40,  being  at  the  rate  of  double  the  yearly 
value  of  the  said  messuage  and  land  for  the  time  during  which  the  same 
were  so  detained  as  aforesaid. 

(c)  See  note  (a),  p.  185. 

[d)  Th3  right  to  claim  double  value  in  the  case  of  a  tenant  holding  over  after 
the  determination  of  his  tenancy  and  after  demand  made  by  notice  in  writing 
for  delivery  up  of  the  premises  is  given  by  the- statute  4  Geo.  2,  c.  28.  Such  a 
claim  may  be  joined  without  leave  with  a  claim  for  recovery  of  possession  (Ord. 
XVIII.,  r.  2). 

The  operation  of  the  statute  is  restricted  to  "  tenants  for  any  term  of  life, 
lives  or  years  ; "  it  does  not  therefore  apply  to  weekly  tenancies  (Lloyd  v.  Boshee, 
2  Camp.  453,  per  Lord  Ellenbobough,  C.  J.),  and  probably  not  to  quarterly 
tenancies  (Wilkinson  v.  Hall,  3  Bing.  N.  0.  508). 

The  double  value  is  in  the  nature  of  a  penalty  given  to  the  party  grieved,  and 
must  be  sued  for  within  two  years.  (See  post,  p.  625).  The  holding  over  must 
be  wilful  and  contumacious,  and  not  by  mistake  or  under  a  bond  fide  claim  of 
right  (Sovlsby  v.  Neving,  9  East,  310  ;  Swinfen  v.  Bacon,  6  H.  &  N.  184,  846  ; 
30  L.  J.  Ex.  33,  368).  A  person  to  whom  the  landlord  has  granted  a  fresh  lease, 
to  commence  at  the  expiration  of  the  defendant's  term,  is  not  a  person  entitled  to 
possession  within  the  meaning  of  the  Act,  and  cannot  maintain  this  action  (Blatch- 
ford  V.  Cole,  5  0.  B.  N.  S.  514  ;  28  L.  J.  C.  P.  140). 

A  landlord  may  also  sue  his  tenant  for  any  special  damage  occasioned  by  his 
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For  Double  Rent  under  11  Geo.  2,  c.  19,  s.  18  (e). 

1.  The  defendant  was  tenant  to  tlie  plaintifE  under  a  deed  dated  the 
29th  September,  1906,  of  a  messuage  and  land  called  "  Whitefarm,"  at 
Guysclifie,  from  year  to  year  at  a  yearly  rent  of  £80,  payable  quarterly. 

2.  On  20th  March,  1913,  the  defendant  gave  the  plaintifE  due  notice 
[in  writing]  of  his,  the  defendant's,  intention  to  quit  the  said  premises  at 
a  time  mentioned  in  such  notice,  namely,  on  29th  September,  1913.    , 

3.  The  defendant  did  not  at  the  said  time  mentioned  in  such  notice 
deliver  up  possession  of  the  said  messuage  and  land  to  the  plaintifE,  but 
continued  in  possession  thereof  until  25th  March,  1914. 

And  the  plaintifi  claims  £80  money  due  and  payable  from  the  defendant 
to  the  plaintifE  for  double  rent  of  the  said  premises  from  29tli  September, 
1913,  to  25th  March,  1914. 


Liquidated  Damages  (/). 


holding  over  after  the  expiration  of  the  tenancy,  e.5r.,for  the  damages  which  the 
landlord  is  rendered  Mable  to  pay  to  a  third  party  to  whom  he  has  let  the  premises, 
and  to  whom  he  is  unable  to  give  possession  in  consequence  of  the  tenant  holding 
over  (Bramley  v.  ChesieHon,  2  C.  B.  N.  S.  592  ;  27  L.  J.  C.  P.  23). 

(e)  The  Distress  for  Rent  Act,  1737  (11  Geo.  2,  c.  19),  s.  18,  provides  that  any 
tenant,  who  gives  notice  of  his  intention  to  quit  the  demised  premises  at  a  time  men- 
tioned in  such  notice  and  does  not  dehver  up  the  possession  at  that  time,  shall 
thenceforward  pay  to  the  landlord  double  the  rent  which  he  should  otherwise 
have  paid,  to  be  recovered  at  the  same  time  and  in  the  same  manner  as  the  single 
rent  would  have  been.  It  wiU  be  noticed  that  this  statute,  unlike  4  Geo.  2, 
c.  28,  s.  1  (see  preceding  note),  applies  to  any  tenancy  (see  Timmins  v.  BowUnson, 
3  Burr.  1603),  and  apparently  to  any  holding  over,  whether  wilful  or  not. 

Double  rent  is  not  in  the  nature  of  a  penalty  Hke  double  value.  The  statute 
applies  only  where  the  tenant  had  the  power  of  determining  his  tenancy  by 
a  notice,  and  has  given  a  valid  notice  sufficient  to  determine  it  {Johnstone  v. 
Huddlestone,  4  B.  &  C.  922). 

(/)  Liquidated  damages  are  a  sum  agreed  upon  in  a  contract  by  the  parties 
themselves  as  the  damages  for  a  breach  of  it.  A  penalty  is  a  sum  named  in  a 
contract  to  be  forfeited  on  a  breach,  not  as  an  agreed  valuation  of  the  damages, 
but  as  a  security  for  the  due  performance  of  the  contract  {Lowe  v.  Peers,  4  Burr. 
2225,  2229;  Kemhle  v.  Farren,  6  Bing.  141,  148;  Law  v.  Redditch  Local  Board, 
[1892]  1  Q.  B.  127  ;  61  L.  J.  Q.  B.  172 ;  Dunlop  Pneumatic  Tyre  Co.  v.  New 
Garage,  Sc,  Co.,  [1913]  2  K.  B.  807  ;  82  L.  J.  K.  B.  605 ;  (H.  L.)  83  ib.  1574). 

Where  there  is  a  sum  mentioned  in  a  contract  as  damages  for  non-performance 
of  any  of  a  number  of  stipulations,  some  of  trifling  and  others  of  serious  importance, 
such  sum  is  in  general  to  be  regarded  as  a  penalty  {Willson  v.  Love,  [1896]  1  Q.  B. 
626  ;  65  L.  J.  Q.  B.  474  ;  Bradley  v.  Walsh,  88  L.  T.  737),  but  Avhere  it  is  agreed 
that,  if  a  party  do  or  omit  to  do  ;i  particular  thing,  a  fixed  sum  shall  be  paid  by 
him,  there  the  sum  is  prima  facie  to  be  regarded  as  hquidated  damages  {Betts  v. 
Burch,  4  H.  &  N.  506  ;  28  L.  J.  Ex.  267  ;  62  L.  J.  Ch.  150  ;  Siricldand.  v.  Williams, 
[1899]  1  Q.  B.  328  ;  68  L.  J.  Q.  B.  241). 
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Claim  for  Liquidated  Damages  payable  under  a  Covenant  (g). 

1.  The  plaintiff  is  a  dentist  carrying  on  liis  profession  at  his  house,  No.  4, 
Bloomsbury  Square  in  the  County  of  London. 

Where  a  larger  sum  of  money  is  agreed  to  be  paid  on  default  of  payment  of  a 
smaller  sum,  it  is  regarded  as  a  penalty  (Astley  v.  Weldon,  2  B.  &  P.  346).  But 
this  does  not  apply  to  a  ease  where  it  is  agreed  that  on  non-payment  of  an  instal- 
ment the  whole  sum  due  shall  become  immediately  payable  ( Wallingford  v.  Mutual 
Society,  5  App.  Gas.  685  ;  50  L.  J.  Q.  B.  49). 

Where  the  sum  named  is  in  reahty  a  penalty,  only  the  actual  damage  sustained 
can  be  recovered,  even  though  the  parties  by  the  contract  call  the  sum  hquidated 
damages  (Thompson  v.  Hudson,  L.  R.  4  H.  L.  1,  30  ;  38  L.  J.  Ch.  431  ;  Magee  v. 
Lavell,  L.  R.  9  0.  P.  107  ;  43  L.  J.  C.  P.  134).  So  the  fact  that  the  sum  named  is 
called  a  penalty  in  the  contract  will  not  prevent  the  Court  from  holding  it  to  be 
liquidated  damages  where  clearly  so  intended,  though  the  name  given  to  it  by 
the  parties  is  an  element  to  be  considered  {Webster  v.  Bosanquet,  [1912]  A.  C.  394  ; 
81  L.  J.  P.  C.  205).  Thus  the  so-called  penalties  in  building  contracts  of  so  much 
per  day,  or  per  week,  or  the  hke  for  delay  in  the  completion  after  a  certain  date 
are  in  general  to  be  regarded  as  hquidated  damages  {Fletcher  v.  Dyche,  4  T.  R. 
32,  36  ;  Law  v.  Redditch  Local  Board,  supra  ;  In  re  White,  84  L.  T.  ,594  ;  and  see 
Clydebanh.  <5;r.,  Co.  v.  Yzquierdo,  [1905]  A.  C.  6  ;  74  L.  J.  C.  P.  1). 

Upon  the  breach  of  a  contract  secured  by  a  penalty  the  plaintiif  may  either 
sue  for  the  penalty  assigning  the  breach — in  which  case  he  can  recover  the  amount 
of  damage  sustained,  not  exceeding  the  penalty — or  he  may  sue  for  unliquidated 
damages  for  the  breach,  to  be  assessed  by  the  jury  irrespectively  of  the  penalty. 
In  the  former  case  the  recovery  of  the  fuU  penalty  will  be  a  satisfaction  for  all 
breaches  of  the  contract,  past  and  future,  but  in  the  latter  the  plaintiff  may  sue 
toties  quoties  there  are  breaches  and  recover  a  f uU  indemnity  ( Winter  v.  Trimmer, 
1  W.  Bl.  395  ;  Harrison  v.  Wright,  13  East,  343  ;  and  ante,  p.  100). 

(gr)  On  a  covenant,  or  a  bond  conditioned  not  to  carry  on  business  mthin  certain 
limits  or  to  pay  hquidated  damages,  an  injunction  may  be  granted  to  enforce  the 
covenant  or  condition  {Howard  v.  Woodioard,  34  L.  J.  Ch.  47  ;  Nat.  Prov.  Bank  v. 
Marshall,  40  Ch.  D.  112  ;  58  L.  J.  Ch.  229).  In  such  cases  the  amount  payable 
is  usually  regarded  as  hquidated  damages,  for  it  cannot  be  ascertained  what 
damages  may  be  actually  sustained  from  a  breach  of  such  a  contract  {Galsworthy  v. 
Strait,  1  Ex.  663).  A  plaintiff  cannot  as  a  rule  obtain  both  liquidated  damages 
and  an  injunction  in  respect  of  the  same  breach.  But  where  the  damages  are 
unliquidated,  he  may  sue  for  damages  for  past  breaches  and  also  claim  an  in- 
junction to  restrain  any  future  breach  {Games  v.  Nesbitt,  7  H.  &  N.  158,  778  ; 
30  L.  J.  Ex.  348  ;  31  lb.  273  ;  General  Accident  Corporation  v.  Wall,  [1902]  I  K.  B. 
377  ;  71  L.  J.  K.  B.  236). 

The  Court  wiU  not  interfere  by  injunction  where  a  certain  sum  has  been  agreed 
on  as  the  price  of  a  breach,  and  the  defendant  has  in  effect  purchased  the  right 
to  do  the  act  complained  of  {Woodward y.  Gyles,  2  Vern.  119  ;  Sainterv.  Ferguson, 
1  Mac.  &  G.  286  ;  Turner  v.  Eva7is,  2  De  G.;  M.  and  G.  740 ;  2  E.  &  B.  512 ; 
22  L.  J.  Q.  B.  412  ;  Brampton  v.  Beddoes,  13  C.  B.  N.  S.  538  ;  Hadsley  v.  Dayer- 
Smith,  [1914]  A.  C.  979  ;  83  L.  J.  Ch.  770).  Thus,  where  an  increased  rent  was 
reserved  by  way  of  liquidated  damages,  the  Court  refused  an  injunction  to 
restrain  the  lessee  from  committing  the  breach  of  covenant  in  respect  of  which 
the  increased  rent  became  payable  ( Woodward  v.  Gyles,  supra). 
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2.  On  18th  January,  1912,  the  plaintiS  took  the  defendant  into  his 
employ  as  an  assistant  dentist,  and  by  an  indenture  of  that  date  the 
defendant  covenanted  to  pay  to  the  plaintifi  the  sum  of  £100  if  he  carried 
on  within  five  years  of  his  quitting  the  plaintifi's  employ  the  profession  of 
a  dentist  within  four  miles  of  the  plaintifi's  said  house. 

3.  The  defendant  quitted  the  plaintifi's  employ  on  the  25th  June,  1914, 
and  on  or  about  September  6th,  1914,  commenced  to  carry  on  and  has  since 
carried  on  the  profession  of  a  dentist  at  No.  8,  Berners  Street,  which  is 
within  the  distance  of  four  miles  from  the  plaintifi's  said  house. 

And  the  plaintiS  claims  £100  as  liquidated  damages  payable  by  the 
defendant  to  the  plaintifi  for  the  defendant's  breach  of  the  said  covenant. 


For  Forms  of  Counterclaims  for  Penalties  on  Building  Contracts,  see 
ante,  p.  3,  and  fast,  pp.  716,  718. 


Lunatics  [h). 

Commencement  of  Statement  of  Claim  hy  a  Person  of  Unsound  Mind  so 
found  by  Inquisition. 

Between  A.  B.,  committee  of  the  estate  of  C.  D.,  a  person  of 
unsound  mind  so  found  by  inquisition,  and 
the  said  C.  D.,  by  the  said  A.  B.,  as  his 

committee     Plaintifis, 

and 
E.  F Defendant. 

Statement  of  Claim. 
1.  The  above-named  A.  B.  was  appointed  by  an  order  dated 


19 — ,  and  is,  committee  of  the  estate  of  the  above-named  C.  D.,  who  is  a 
person  of  unsound  mind  so  found  by  inquisition. 


Where  the  Statement  of  Claim  merely  claims  the  amount  of  the  liquidated 
damages,  it  may  be  specially  indorsed  on  the  writ.  (See  ante,  p.  44  ;  Strickland 
V.  Williams,  [1899]  1  Q.  B.  382  ;  68  L.  J.  Q.  B.  241.) 

As  to  when  contracts  not  to  carry  on  a  trade,  &c.,  are  Ulegal,  as  being  unreason- 
able and  against  public  policy,  see  Mallan  r.  May,  11  M.  &  W.  653,  667  •  13 
M.  &  W.  511 ;  Masonv.ProvidentClothing,  &c.,  Co.,  [1913]  A.  C.  724 ;  82  L.  J.  K.  B. 
1153.     As  to  injunctions,  see  ante,  p.  154, 

(h)  A  person  of  unsound  mind  who  has  been  so  found  by  inquisition  sues  and  is 
sued  by  his  committee  as  co-plaintiff  or  co-defendant  respectively  ;  but,  if  he  has 
no  committee,  or  the  interest  of  the  committee  is  adverse,  he  sues  by  his  next 
friend  and  defends  by  a  guardian  ad  litem.  A  person  of  unsound  mind  not  so 
found  by  inquisition  sues  by  his  next  friend,  and  defends  by  a  guardian  ad  litem 
(Ord.  XVI.,  r.  17). 

As  to  contracts  of  lunatics  and  persons  of  unsound  mind,  see  post,  p.  600. 
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The  like,  by  a  Person  of  Unsound  Mind  not  so  found  by  Inquisition. 

Between  A.  B.,  a  person  of  unsound  mind  not  so  found  by 

inquisition,  by  C.  D.,  his  next  friend Plaintiff, 

and 
E.  F Defendant. 

Statement  of  Claim. 
1.  A.  B.,  the  above-named  plaintiff,  is  a  person  of  unsound  mind  not  so 
found  by  inquisition,  who  sues  by  C.  D.,  his  next  friend. 


The  like,  against  a  Person  of  Unsound  Mind  so  found  by  Inquisition. 
Statement  of  Claim. 

Between  A.  B Plaintiff, 

and 
■  C.  D.,  a  person  of  unsound  mind  so  found  by 
inquisition,   who   defends   by  E.   F.,   com- 
mittee of  the  estate  of  the  said  C.  D.,  and 
the  said  E.  F Defendants. 

1.  The  above-named  defendant,  C.  D.,  is  a  person  of  unsound  mind 

so  found  by  inquisition,  and  E.  F.  was  appointed  by  an  order  dated  ■ ■ 

• ,  19 — ,  and  is,  committee  of  the  estate  of  the  said  C.  D. 


Maeeiage  (i). 

Claim  for  Damages  for  Breach  of  Promise  to  Marry. 

1.  On  March  15th,  1914,  the  plaintifi  and  the  defendant  verbally  agreed 
to  marry  each  other. 

(i)  Mutual  promises  to  marry  are  not  agreements  made  upon  consideration  of 
marriage  within  the  Statute  of  Frauds,  s.  4,  and  therefore  need  not  be  proved  by 
writing  {Harrison  v.  Cage,  1  Ld.  Raym.  386) ;  though  promises  to  pay  money  or 
settle  property  in  consideration  of  marriage  are  within  that  section,  and  are 
accordingly  required  to  be  in  writing. 

A  general  promise  to  marry,  without  any  express  stipulation  as  to  time,  is  a 
promise  to  marry  within  a  reasonable  time  [Short  v.  Stone,  8  Q.  B.  358).  A 
promise  to  marry,  made  by  a  person  who  is  already  married  at  the  time  of  making 
the  promise,  is  binding  if  the  promisee  had  no  notice  of  that  fact,  and  an  action 
may  be  maintained  upon  it  {WiM  v.  Harris,  1  0.  B.  999  ;  Millwardr.  Littlewood, 
5  Ex.  775).  The  marriage  of  one  of  the  parties  to  a  third  party  after  the  promise, 
though  before  the  time  for  performance  has  arrived,  is  a  breach  of  the  contract 
and  entitles  the  other  party  at  once  to  bring  an  action  {Short  v.  Stone,  8  Q.  B.  358). 

An  executor  or  administrator  cannot  sue  or  be  sued  for  a  breach  of  promise  of 
marriage  made  to  or  by  the  testator  or  intestate,  except  in  respect  of  special 
damage  caused  to  the  property  of  the  promisee  by  the  breach  of  contract  {Chamber- 
lain V.  Williamson,  2  M.  &  S.  408  ;    Finlay  v.  Chirney,  20  Q.  B.  D.  494 ;    57 
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2.  The  plaintifi  was  always  ready  and  willing  to  marry  the  defendant ; 
but  the  defendant  has  neglected  and  refused  to  marry  the  plaintifi,  and 
on  November  24th,  1914,  he  nmrried  another  lady. 

And  the  plaintiff  claims  £500  damages. 


The  Like. 

1.  By  letters  passing  between  them  on  May  14  and  May  16,  1914, 
respectively,  the  plaintifi  and  the  defendant  agreed  to  marry  one  another 
[If  the  date  was  fixed,  add  on  August  8th,  1914.] 

2.  A  reasonably  time  had  elapsed  [or,  if  the  date  was  fixed,  The  said  day 
was  past]  before  the  commencement  of  this  action,  but  the  defendant  has 
not  married  the  plaintifi  [add,  if  such  he  the  fact,  and  by  a  letter  dated 
August  1st,  1914,  has  refused  to  do  so]. 

And  the  plaintifi  claims  damages. 


The  like,  alleging  Seduction  as  Special  Damage  {k). 

1.  On  the ,  19 — ,  the  plaintifi  and  defendant  verbally  agreed 

to  marry  one  another  on  the [or,  within  a  reasonable  time, 

which  elapsed  before  action,  or,  on  the  death  of  A.  B.,  which  happened 
before  action]. 

2.  Relying  on  the  said  promise  the  plaintifi,  on  and  about  the •, 

19 — ^  allowed  the  defendant  to  seduce  her,  whereby  she  became  pregnant 
of  a  child  of  which  she  was  delivered  on  the ,  19 — . 

3.  The  defendant  now  refuses  to  marry  the  plaintifi. 
Particulars  of  special  damage  : — 

The  plaintifi  claims  £ . 


L.  J.  Q.  B.  247).  An  infant  may  by  his  or  her  next  friend  maintain  an  action 
for  a  breach  of  a  promise  to  marry  {Holt  v.  Ward,  2  Sir.  937  ;  Warwick  v.  Bruce, 
1  M.  &  S.  209). 

In  an  action  for  breach  of  promise  of  marriage  the  jury  may  give  damages  for 
the  injury  to  the  feehngs  of  the  plaintiff,  as  well  as  for  loss  of  the  marriage,  and 
evidence  of  the  conduct  of  both  parties  is  allowed  to  be  given  in  aggravation  or 
mitigation  of  damages  (Smith  v.  Woodjine,  1  C.  B.  N.  S.  660,  668  ;  Millington  v. 
Loring,  6  Q.  B.  D.  190  ;  50  L.  J.  Q.  B.  214 ;  Firday  v.  Chirney,  supra). 

"  No  plaintiff  in  any  action  for  breach  of  promise  of  marriage  shall  recover  a 
verdict  unless  his  or  her  testimony  shall  be  corroborated  by  some  other  material 
evidence  in  support  of  such  promise  "  (32  &  33  Vict.  o.  68,  s.  2).  As  to  what  is 
such  evidence,  see  Bessela  v.  Stern,  2  G.  P.  D.  265  ;  46  L.  J.  C.  P.  467  ;  Wiedemann 
V.  Walpole,  [1891]  2  Q.  B.  534  ;  60  L.  J.  Q.  B.  762. 

(k)  The  fact  that  the  plaintiff  has  been  seduced  under  a  promise  of  marriage 
may  bo  alleged  in  the  Statement  of  Claim  (sec  MilUnglonY.  Loriiuj,  6  Q.  B.  D.  190  ; 
50  L.  J.  Q.  B.  214). 
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The  like,  upon  an  Absolute  Repudiation  of  a  Promise  to  innrnj  upon  the 
happening  of  a  Future  Event,  made  before  the  happening  of  the  said 
Event  (I). 

1.  The  plaintifi  and  the  defendant,  on  the  ■ ■,  19 — ,  verbally- 
agreed  to  marry  one  another  upon  the  death  oi  A.  B. 

3.  On  the ,  19—,  the  defendant  verbally  \pr,  by  a  letter  of 

that  date]  repudiated  and  determined  the  said  agreement  on  his  part,  and 
absolutely  refused  to  be  any  longer  bound  thereby. 

[State  particulars  of  special  damage,  if  any.] 


BIaster  and  Servant. 

*Claimfor  Salary  or  Wages  due. 

The  plaintifi's  claim  is  for  salary  [or,  wages]  payable  by  the  defendant 
to  the  plaintiff  for  work  done  and  services  rendered  by  the  plaintifi,  as 
a ,  for  the  defendant  at  his  request. 

Particulars  : — 
19 — , .     One  quarter's  salary  due  this  day  as  by  agree- 
ment in  writing  dated £ — _. 


Claim  for  Wrongful  Dismissal  by  a  Servant  engaged  for  a  Definite  Time  {m). 

1.  The  plaintiff  was  employed  by  the  defendant  as  his  manager  under  an 
agreement  in  writing  dated  22nd  December,  1913,  for  a  term  of  three 
years  from  1st  January,  1914,  at  a  salary  of  £250  per  annum. 


(I)  An  absolute  and  unconditional  renunciation  of  a  promise  of  marriage  before 
the  time  for  its  performance  is,  at  the  election  of  the  promisee,  a  breach  upon 
which  an  action  may  be  immediately  maintained  {Frost  v.  Knight,  L.  E.  7  Ex.  Ill ; 
41  L.  J.  Ex.  78). 

(m)  Where  by  the  contract  the  wages  are  payable  at  fixed  periods,  as  yearly, 
quarterly,  or  monthly,  and  the  master  wrongfully  dismisses  the  servant  during 
the  ciuTency  of  one  of  those  periods,  the  servant  is  entitled  to  recover,  as  part  of 
his  damages  in  an  action  for  the  wrongful  dismissal,  compensation  for  the  service 
actually  done  during  the  broken  period  up  to  the  time  of  the  dismissal ;  he  may 
also  claim  and  recover,  as  a  debt,  any  amount  due  to  him  for  wages  in  respect 
of  any  completed  periods  which  have  elapsed  prior  to  such  dismissal.  (See 
Hartley  v.  Harman,  11  A.  &  E.  798.)  In  estimating  the  damages  for  a  wrongful 
dismissal,  the  fact  that  the  plaintifE  has,  or  might  have,  obtained,  or  may  obtain, 
fresh  employment  within  the  period  during  which  he  ought  to  have  been  retained 
by  the  defendant  in  his  service  is  to  be  taken  into  consideration  {Beid  v.  Explosives 
Co.,  19  Q.  B.  D.  264  ;  56  L.  J.  Q.  B.  388  ;  Brace  v.  Calder,  [1895]  2  Q.  B.  253  ; 
64  L.  J.  Q.  B.  582). 

Where  there  is  a  contract  for  a  service  to  commence  on  a  future  day,  and  the 
employer  before  the  time  for  the  commencement  of  the  service  absolutely  re- 
nounces and  refuses  to  perform  the  contract  on  his  part,  and  communicates  his 

B.L.  13 
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2.  On  18tli  September,  1914,  tlie  defendant  wrongfully  terminated  the 
said  employment  and  dismissed  the  plaintiff  therefrom  and  verbally  refused 
to  employ  tlie  plaintiff  any  longer. 

Particulars  of  damage  : — 

Tlic  plaintiff  claims  £ . 


The  Mice  by  a  Servant  erUitled  to  Notice  (n). 

1.  By  a  contract,  dated  the  15th  October,  1913  [made  in  writing,  or,  by 
letters,  dated,  &c.],  between  the  plaintiff  and  the  defendant,  it  was  agreed 

ronunoiation  and  refusal  to  the  servant,  the  latter  may,  if  ho  pleases,  treat  this  as 
an  immediate  breach,  and  at  once  bring  an  action  to  recover  damages  for  such 
breach,  instead  of  waiting  till  the  time  for  the  commencement  of  the  service 
{Hochster  v.  De  la  Tour,  2  E.  &  B.  678  ;  22  L.  J.  Q.  B.  455  ;  and  see  "  Conditions 
Precedent,"  ante,  p.  122). 

The  Courts  will  not  in  general  decree  specific  performance  of  contracts  for 
personal  service ;  but  where  the  contract  contains  a  negative  stipulation,  e.g.,  a 
contract  by  a  servant  not  to  serve  any  other  master,  the  Court  can  restrain  him 
by  injunction  from  breaking  this  negative  stipulation. 

(to)  In  the  hiring  o,f  menial  or  domestic  servants  there  is  a  custom,  presumptively 
forming  part  of  the  contract,  that  the  servants  may  be  dismissed  with  a  month's 
warning  or  a  month's  wages  {Nowlan  v.  Abktt,  2  C.  M.  &  R.  5i).  It  would  seem 
that  the  "  month ''  should  be  a  calendar  month  (Oordon  v.  Potter,  1  F.  &  F.  644). 
This  custom  apphes  to  a  servant  engaged  as  head  gardener  (lb.),  to  a  person  hired 
to  assist  in  garden  and  stables  (Johnson  v.  Blenkensopp,  5  Jur.  870),  to  a  huntsman 
(Nicoll  V.  Greaves,  17  C.  B.  N.  S.  27  ;  33  L.  J.  C.  P.  259) ;  but  not  to  a  governess 
(Todd  V.  Kerrich,  8  Ex.  151  ;  22  L.  J.  Ex.  1).  In  cases  where  the  custom  appUes, 
the  month's  wages  to  be  paid  upon  dismissal  without  notice  are  strictly  a 
compensation  for  the  dismissal,  and  not  wages  (Fetvings  v.  Tisdal,  1  Ex. 
295) ;  yet  the  servant  has  been  allowed  to  sue  for  them  as  a  debt.  (See  East 
Anglian  By.  Co.  v.  Lythgoe,  2  L.  M.  &  P.  221,  226  ;  and  see  a  form  of  declaration 
in  Turner  v.  Mason,  14  M.  &  W.  112.)  There  is  also  a  custom  in  such  cases  to 
determine  the  service  at  the  end  of  the  first  month  by  a  fortnight's  notice,  which 
has  now  received  judicial  notice  (George  v.  Davies,  [1911]  2  K.  B.  445  ;  80  L.  J. 
K.  B.  924). 

A  contract  of  service  for  an  indefinite  time,  in  the  absence  of  express  agreement 
with  regard  to  notice,  can  in  general  be  terminated  by  notice  by  either  party. 
The  length  of  notice  required  will  be  determined  by  the  custom  or  usage,  where 
there  is  one,  of  the  particular  trade  or  employment ;  otherwise  it  will  be  a  question 
of  fact  to  be  determined  on  a  consideration  of  all  the  circumstances.  (See  Creen  v. 
Wright,  1  C.  P.  D.  691  ;  46  L.  J.  C.  P.  427  ;  Motion  v.  Michaud,  8  Times  L.  R.  253.) 

In  engagements  of  service  in  particular  trades  and  businesses,  where  there  is  a 
custom  to  determine  the  contract  by  notice,  such  custom  is  incorporated  in  the 
contract,  unless  the  terms  of  the  contract  expressly  or  imphedly  exclude  it 
(Metzner  v.  Bolton,  9  Ex.  51 8 ;  Barker  v.  Ibbetson,  4  C.  B.  N.  S.  346 :  27  L.  J.  C.  P. 
236).  Thus  juries  usually  find  three  months  as  the  period  of  notice  for  clerks, 
whore  there  is  no  special  arrangement  in  regard  to  it  (Fairman  v.  Oakford,  29 
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that  the  plaintifi  should  serve  the  defendant  in  the  capacity  of  a  clerk  in 

the  defendant's  business  of  a  ,  at  the  salary  of  £ — ■ — •  per  annum, 

payable  monthly  [or,  at  the  wages  of  £ per  week],  and  should  be 

retained  by  the  defendant  in  his  service  until  the  service  should  be  deter- 
mined by  a  three  months'  [or,  a  reasonable]  notice  on  either  side. 

2.  The  plaintiff  served  the  defendant  in  the  said  capacity  until  the 
1st  November,  1914,  when  the  defendant,  although  no  such  notice  had 
been  given  on  either  side  to  determine  the  said  service,  [verbally]  dis- 
missed the  plaintiff,  and  refused  to  allow  him  to  remain  in  his  service. 

Particulars  of  damage  : — 

And  the  plaintiff  claims  : 


By  a  Oomtnercial  Traveller  for  Wrongful  Dismissal  and  Commission  (o). 

1.  On  the ,  19 — ,  the  plaintiff  entered  into  the  employment  of 

the  defendant  in  the  trade  of  a ,  as  a  commercial  traveller  on  the  terms 

[contained  in  a  written  contract  dated  the • ,  19 — ,  whereby  it  was 

agreed]  that  the  plaintiff  should  travel  and  obtain  orders  for  the  defendant 

in  the district,  and  that  he  should  be  paid  by  the  defendant  a  weekly 

salary  of  £ and  a  commission  of per  cent,  on  all  orders  obtained 

L.  J.  Ex.  459  ;  but  see  Vibert  v.  Eastern  Telegraph  Co.,  1  Cab.  &  E.  17) ;  as  to 
editors  of  newspapers,  see  Wadluig  v.  Oliphant,  1  Q.  B.  D.  145  ;  45  L.  J.  Q.  B.  173  ; 
Foxbourne  v.  Vernon,  10  Times  L.  R.  647. 

(o)  When  a  traveller  gives  his  whole  time  to  one  employer  and  is  bound  to 
follow  his  directions  as  to  the  mode  in  which  the  work  is  to  be  done,  the  contract 
is  one  of  service  rather  than  of  agency,  and,  where  it  is  one  for  an  indefinite  time, 
it  is  thought  that  such  traveller  would,  in  general,  whether  paid  by  salary  or 
commission,  be  entitled  to  a  reasonable  notice  to  terminate  his  employment  where 
there  is  no  express  agreement  as  to  notice.  {See  Motion  v.  Michaud,  8  Times 
L.  R.  253  ;  R.  v.  Neyus,  L.  R.  2  C.  C.  R.  34  ;  and  generally  as  to  the  meaning  of 
the  term  "  contract  of  service,"  sec  Simmons  v.  Heath  Laundry  Co.,  [1910]  1  K.  B. 
543 ;  79  L.  J.  K.  B.  395.) 

Whether  after  leaving  he  is  entitled,  when  his  remuneration  is  wholly  or  in  part 
by  commission,  to  be  paid  commission  on  orders  obtained  by  him  during  his 
employment,  but  executed  after  his  service  has  terminated,  or  on  orders  sent  in 
after  he  left  by  customers  whomhe  had  procured,  mustdepend  on  the  expresscon- 
tract  in  the  first  place,  if  there  is  one,  and,  if  there  is  not,  upon  the  usage  or  custom 
of  the  trade  or  employment,  and,  in  the  absence  of  any  usage  or  custom,  it  would 
seem  that  he  would  not  be  entitled  to  recover  such  commission,  the  burden  of 
proving  a  right  thereto  resting  on  him.  (SeeBi?6ee  v.  Hasse,  5  Times  L.  R.  677 ; 
Gerahty  v.  Davies,  19  Times  L.  R.  554  ;  Faulkner  v.  Cooper,  4  Com.  Cas.  213.) 

Where  there  was  no  express  contract  as  to  the  length  of  notice  to  be  given,  a 
three  months'  notice  has,  in  some  cases,  been  considered  proper  for  a  commercial 
traveller  {Metzner  v.  Bolton,  9  Ex.  518  ;  Orundon  v.  Master,  1  Times  L.  R.  205). 
In  a  case  of  a  canvasser  for  advertisements,  a  one  month's  notice  has  been  held 
sufficient  (Hiscox  v.  Batchellor,  15  L.  T.  N.  S.  543). 
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by  liim  for  the  defendant  or  transmitted  by  him  to  the  defendant  which 
were  executed  by  the  defendant,  and  that  the  said  commission  should  be 
due  on  the  execution  of  the  orders  and  payable  monthly,  commencing  on 
the ,19—. 

2.  The  plaintiS  accordingly  did  travel  for  the  defendant  in  the  said 
district  and  did  obtain  orders  for  him  and  transmit  orders  to  him,  and  the 
said  orders  were  executed  by  the  defendant.     The  defendant  duly  paid  to 

the  plaintiff  all  salary  and  commission  due  up  to  the ,  19 — ,  but 

he  has  paid  none  since. 

3.  By  the  terms  of  the  said  agreement  [or,  the  custom  of  the  said  trade 
subject  to  which  the  said  agreement  was  made]  the  plaintiff  was  entitled  to 
a  three  months'  [or,  in  the  alternative  a  reasonable]  notice  to  determine  the 
said  employment,  and  to  have  the  said  employment  continue  until  the 
expiration  of  such  notice.  [A  reasonable  notice  is  a  three  months',  or  in 
the  alternative  a  one  month's  notice.] 

4.  On  the — — •,  19 — ,  by  a  letter  dated  that  day,  the   defendant, 

without  giving  the  plaintiff  any  such  notice  as  aforesaid,  wrongfully 
determined  the  said  agreement  and  dismissed  the  plaintiff  from  the  said 
employment. 

5.  At  the  time  of  such  dismissal  there  was  due  from  the  defendant  to 

the  plaintiff weeks'  salary  to  the ,  19 — .     There  was  also 

due  £ for  commission  on  orders  executed  up  to  the ,  19 — 

[as  appears  by  the  defendant's  letters  dated  the ,  19 — ]. 

6.  By  the  terms  of  the  said  agreement  [or,  by  the  custom  of  the  said 
trade  subject  to  which  the  said  agreement  was  made]  the  plaintiff  was 
entitled  to  be  paid  commission  on  all  orders  obtained  by  him  before  and 

executed  by  the  defendant  after  the  said ,  19 — .      The  best 

particulars  the  plaintiff  can  at  present  give  of  such  orders  are  delivered 
herewith. 

The  plaintiff  claims  : — 

(1.)  £ arrears  of  salary  and  commission. 

(2.)  £ damages. 

(3.)  An  account  of  the  orders  obtained  by  him  before  and  executed 

by  the  defendant  after  the  said ,  19 — ,  and  payment 

of  the  commission  due  in  respect  thereof. 


See  forms  of  declarations  for  wrongful  dismissal  under  the  old  system  of 
pleading :  by  an  agent  to  a  manufacturer,  Parker  v.  Ihbetson,  27  L.  J.  C.  P. 
236  ;  by  a  superintendent  on  a  railway,  HiU  v.  G.  W.  By.,  10  C.  B.  N.  S.  148  ; 
by  a  manager  or  foreman  of  manufacturing  works,  Lomax  v.  Arding,  10  Ex. 
734 ;  Down  v.  Pinto,  9  Ex.  327  ;  by  an  articled  clerk,  Mercer  v.  Whall, 
5  Q.  B.  447  ;  by  a  secretary,  Wilkinson  v.  Gaston,  9  Q.  B.  137  ;  by  an  actor, 
Webster  v.  Einery,  10  Ex.  901  ;  by  a  scene-painter,  Harmer  v.  Cornelius, 
28  L.  J.  C.  P.  85. 
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Claim  by  a  Master  against  a  Servant  for  Breach  of  Contract  hy  carrying  on 
Business  within  a  certain  Distance :   see  Precedent,  ante,  pp.  189,  190. 


Medical  Attendance  (p). 
*Glaim  for  Medical  or  Surgical  Attendance  and  Medicines,   <&c. 

The  plaintifi's  claim  is  for  money  due  from  and  payable  by  the  defendant 
to  the  plaintifi  for  work  done  and  services  rendered  [and  medicines  and 
medical  and  surgical  appliances  provided  and  supplied]  by  tlie  plaintifE  as 
a  medical  practitioner  for  the  defendant  at  his  request. 

Particulars  : — 


Money  Lent  (q). 


ip)  Any  qualified  medical  practitioner,  who  is  duly  registered  under  the 
"  Medical  Acts,"  the  principal  of  which  are  the  Medical  Act,  1858  (21  &  22  Vict, 
c.  90),  the  Medical  Act,  1859  (22  Vict.  c.  21),  and  the  Medical  Act,  1886  (49  &  50 
Vict.  c.  48),  is  entitled  to  recover  "any  expenses, charges  in  respect  of  medicaments 
or  other  appliances,  or  any  fees  to  which  he  may  be  entitled,  unless  he  is  a  fellow 
of  a  College  of  Physicians,  the  fellows  of  which  are  prohibited  by  bye-law  from 
recovering.  .  .  ."  The  Royal  College  of  Physicians  has  passed  a  bye-law  that 
"  no  Fellow  of  the  College  shall  be  entitled  to  sue  for  professional  aid  rendered  by 
him."  This  bye-law  does  not  extend  to  members.  (See  Gibbon  v.  Budd,  32 
L.  J.  Ex.  182,  n.  (2).) 

By  the  Apothecaries  Act,  1815  (55  Geo.  3,  c.  194),  s.  21,  no  apothecary  is  allowed 
to  recover  any  charges  in  any  Court  of  law,  unless  he  proves  on  the  trial  that  he  has 
obtained  a  certificate  to  practise  as  an  apothecary  from  the  Society  of  Apothe- 
caries, and  by  s.  20,  practising  without  such  certificate  is  prohibited  under  a 
penalty  of  201.  (See  Leman  v.  Fletcher,  L.  R.  8  Q.  B.  319  ;  42  L.  J.  Q.  B.  214  ;  and 
Leman  v.  Housdey,  L.  R.  10  Q.  B.  66  ;  44  L.  J.  Q.  B.  22  ;  Davies  v.  Makuna, 
29  Ch.'D.  596,  605  ;  54  L.  J.  Ch.  1148  ;  Apothecaries'  Co.  v.  Jones,  [1893]  1  Q.  B. 
89.) 

By  s.  5  of  the  Dentists  Act,  1878  (41  &  42  Vict.  c.  33),  no  one  is  entitled  to 
recover  any  fee  or  charge  "  for  the  performance  of  any  dental  operation,  or  for 
any  dental  attendance  or  advice,  unless  he  is  registered  under  this  Act,  or  is  a 
legally  qualified  medical  practitioner."  A  charge  for  making  and  fitting  false 
teeth  may  be  recovered  by  a  person  who  is  not  registered,  and  who  is  not  a  qualified 
medical  practitioner  (Henn»n  v.  Duckworth,  90  L.  T.  546  ;  20  Times  L.  R.  436  ; 
Seymour  v.  Pickett,  [1905]  1  K.  B.  715  ;  74  L.  J.  K.  B.  413). 

By  s.  17  of  the  Veterinary  Surgeons  Act,  1881  (44  &  45  Vict.  o.  62),  persons  who 
are  not  registered  as  therein  mentioned  cannot  recover  fees  or  charges  for  practising 
as  veterinary  surgeons. 

It  is  not  necessary  that  the  fact  of  registration  or  of  having  obtained  a  certificate 
should  be  shown  in  the  Statement  of  Claim,  but  the  want  of  registration  or  the 
absence  of  a  certificate  may  be  pleaded  as  a  defence. 

(q)  A  debt  arising  out  of  a  loan  on  a  simple  contract  may  be  sued  for  in  the  form 
first  set  out,  but  where  the  terms  of  the  loan  are  complicated,  or  there  is  reason  for 
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*  Claim  for  Money  lent. 

The  plaintifi's  claim  is  for  money  payable  by  the  defendant  to  the 
plaintifE  for  money  lent  by  the  plaintifE  to  the  defendant. 
Particulars  :— 
19 — , .    Amount  lent  this  day,  £ . 


*The  like,  with  a  Claim  for  Interest. 

The  plaintiff's  claim  is  for  £525,  money  payable  by  the  defendant  to  the 
plaintiS  being  as  to  £500  money  lent  by  the  plaintiff  to  the  defendant  on 
January  1st,  1914,  and  as  to  £25  interest  thereon  at  the  rate  of  5  per  centum 
per  annum.  The  defendant  agreed  to  pay  the  plaintiff  interest  at  that 
rate  by  a  writing  signed  by  him  on  December  30th,  1913. 

The  plaintifi  will  also  claim  interest  on  the  amount  of  the  said  loan  at 
the  rate  aforesaid  from  the  date  of  the  writ  until  payment  or  judgment. 


Money  Paid. 

'''Claim  for  Money  Paid  (r). 

The  plaintiff's  claim  is  for  £60,  money  payable  by  the  defendant  to  the 
plaintiff  for  money  paid  by  the  plaintifi  to  one  A.  B.  on  March  1st,  1914, 

desiring  to  have  specific  admissions  or  denials  of  them,  a  full  Statement  of  Claim 
should  be  drafted.  A  loan  may  be  recovered  as  a  simple  contract  debt,  unless  it 
has  been  secured  by  a  deed  which  contains  a  covenant,  express  or  implied,  to 
repay.  Where  there  is  such  a  covenant,  though  a  limited  one,  the  action  must 
be  brought  on  that  covenant.  As  to  when  such  a  covenant  may  be  implied,  see 
Courtney  v.  Taylor,  6  M.  &  G.  851  ;  Jackson  v.  N.  E.  By.  Co.,  7  Ch.  D.  573 ;  47 
L.  J.  Ch.  303  ;  Davies  v.  Rees,  17  Q.  B.  D.  408,  and  see  post,  p.  207,  note  (y). 
As  to  interest,  see  an,te,  p.  167.  As  to  the  Money  Lenders  Acts,  1900  and  1911, 
see  post,  p.  651. 

(r)  A  claim  of  this  kind  is  appropriate  where  there  has  been  a  payment  of  money 
by  the  plaintifE  to  a  third  party  at  the  request  or  by  the  authority  of  the  defendant, 
express  or  implied,  with  an  undertaking,  express  or  implied,  to  repay  it.  There 
must  be  actual  payment,  or  what  is  equivalent  to  it,  by  the  plaintifE  of  money 
which  he  is  entitled  to  be  repaid  by  the  defendant.  Giving  a  note,  which  is 
accepted  as  payment,  is  equivalent  to  money  paid  (Barclay  v.  Oooch,  2  Esp.  571), 
but  executing  a  covenant  to  pay  is  not  (Power  v.  Butcher,  10  B.  &  C.  329) ;  nor  is 
the  extinguishment  of  a  debt  by  giving  a  new  security  (Taylor  v.  Higgins,  3  East, 
169  ;  Maxwell  v.  Jameson,  2  B.  &  Aid.  51). 

The  payment  must  be  at  the  request  or  by  the  authority  of  the  defendant ;  a 
voluntary  payment  without  request  or  authority  is  not  sufficient  {Stokes  v.  Lewis, 
1  T.  R.  20  ;  Exall  v.  Partridge,  8  T.  R.  308,  310  ;  Poivnal  v.  Ferrand,  6  B.  &  C. 
439  ;  Leigh  v.  Dickeson,  15  Q.  B.  D.  60,  64  ;  54  L.  J.  Q.  B.  18).  A  request  or 
authority  may  be  implied  from  the  general  course  of  dealing,  or  from  the  nature 
of  the  particular  transaction  ;  thus,  a  person  who  employs  a  broker  on  the  Stock 
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for  the  defendant  at  Ins  request.     Suoli  request  was  made  by  tlie  defendant 

verbally  at on  the  said  date  [or,  by  letter  dated,  &c.,  or,  was  implied 

under  the  following  circumstances  : — ]. 


Money  Eeceived  (s). 


Exchange  impliedly  authorises  the  latter  to  pay  money  for  him  according  to  the 
rules  of  the  Stock  Exchange.  A  request  may  sometimes  be  implied  where  the 
defendant  has  notice  of  the  pa5Tnent  being  made  for  him,  and  does  not  dissent 
(PayrOer  r.  Williams,  1  C.  &  M.  810 ;  Alexander  v.  Vane,  1  M.  &  W.  511).  So 
where  a  payment  has  been  compelled  through  the  wrongful  act  of  the  defendant, 
of  which  he  gets  the  benefit ;  e.g.,  where  an  acceptance  of  the  plaintiff  was  wrongfully 
indorsed  by  the  defendant  (Eleaden  v.  Charles,  7  Bing.  246). 

Again,  a  request  or  authority  will  be  implied  where  the  plaintiff  has  been  legally 
compelled  to  pay,  or,  being  legally  compellable  to  pay,  has  paid,  a  debt  or  claim 
for  which  the  defendant  is  primarily  liable  (Mmde  v.  Oarrett,  L.  R.  7  Ex.  101  ; 
41  L.  J.  Ex.  64 ;  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811,  814  ;  The  Orchis,  15 
P.  D.  38,  43  ;  59  L.  J.  Adm.  31) ;  as  where  an  executor  has  paid  the  legacy  duty 
for  which  the  legatee  was  liable  {Foster  v.  Ley,  2  Bing.  N.  C.  269  ;  Bate  v.  Payne, 
13  Q.  B.  900) ;  where  the  indorser  of  a  bill  was  made  to  pay  the  defendant's 
acceptance  [Pownal  v.  Ferrand,  6  B.  &  0. 439  ;  and  see  Sleigh  v.  Sleigh,  5  Ex.  514) ; 
where  the  plaintiff,  an  auctioneer,  was  compelled  to  pay  the  auction  duty  upon 
the  sale  of  an  estate  which  he  sold  for  the  defendant  [Brittain  v.  Lloyd,  14  M.  &  W. 
762) ;  or  where  a  tenant  was  compelled  to  incur  expense  in  remedying  a  nuisance 
arising  from  defects  for  which  the  landlord  was  hable  under  the  Metropolis 
Management  Acts  (Gebhardt  v.  Saunders,  [1892]  2  Q.  B.  452).  Where  a  surety 
pays  the  debt  of  the  principal  debtor,  he  may  recover  it  as  money  paid  for  the  use 
of  such  debtor  (Exall  v.  Partridge,  8  T.  R.  308,  310.  See  "  Contribution,"  ante, 
p.  123.) 

If  by  reason  of  the  default  of  A.  in  paying  a  debt  the  goods  of  B.  become  liable  to 
seizure,  and  B.  has  been  compelled  or  is  compellable  to  pay  the  debt  in  order  to 
retain  or  release  his  goods,  B.  may,  in  general,  recover  from  A.  the  amount  so 
paid  (Johnson  v.  Royal  Mail  Co.,  L.  R.  3  C.  P.  38,  45  ;  37  L.  J.  C.  P.  33,  49  ;  The 
Heather  Bell,  [1901]  P.  at  p.  155).  Thus,  where  the  plaintiff  has  been  compelled, 
under  a  distress  or  threat  of  a  distress  to  which  his  goods  were  liable,  to  pay  the 
rent  of  the  defendant's  premises,  he  may  recover  the  amount  from  the  defendant 
{Exall  V.  Partridge,  8  T.  R.  308  ;  Johnson  v.  Skafte,  L.  R.  4  Q.  B.  at  p.  705 ;  38 
L.  J.  Q.  B.  318  ;  but  see  Hunter  v.  Hunt,  1  C.  B.  300  ;  Johnson  v.  Wild,  44  Ch.  D. 
146;  59  L.  J.  Ch.  533). 

This  form  of  action  may  also  be  employed  whenever  there  is  an  express  or 
implied  request  to  make  a  payment,  and  the  person  making  such  request  has 
expressly  or  impliedly  agreed  to  indemnity  the  payer  {Moule  v.  Oarrett,  L.  R.  5  Ex. 
132  ;  7  76.  101  ;  39  L.  J.  Ex.  69  ;  41  lb.  62) ;  as  where  an  accommodation 
acceptor,  drawer,  or  indorser  is  obliged  to  pay  the  amount  of  the  biU  to  the  holder. 

(s)  When  a  person  receives  money  which  in  justice  and  equity  belongs  to 
another,  as  a  rule  a  debt  is  created  and  the  money  can  be  recovered  by  an  action 
for  money  received  to  the  use  of  the  plaintiff.  (See  the  notes  to  Harriot  v. 
Hampton,  2  Smith's  L.  C,  11th  ed.,  p.  421.)    The  facts  from  which  it  may  be 
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*Claimfor  Money  Received. 

The   plaintifi's  claim  is  for  £ ,  money  payable  by  the  defendaat 

to  the  plaintifi  for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff. 

inferred  that  the  defendant  received  the  money  to  the  use  of  the  plaintiff,  must 
be  clearly  but  concisely  stated  either  in  the  body  of  the  pleading  or  hi  particulars 
(see  Ord.  XXI.,  r.  3).  A  full  Statement  of  Claim  will  sometimes  be  necessary, 
but  it  will  often  be  sufficient  to  set  forth  the  circumstances  rehed  upon  in  a  special 
endorsement,  as  in  the  above  predecent. 

The  claim  must  be  for  money,  but  if  anything  has  been  received  by  the  defendant 
as  money  for  the  use  of  the  plaintiff,  it  may  be  so  treated  ;  as  a  cheque  {Spraii  v. 
Hohhouse,  4  Bing.  173),  a  country  bank  note  (Pichard  v.  Banlces,  13  East,  20),  or 
foreign  money  {Ehrensperger  v.  Anderson,  3  Ex.  148). 

The  following  oases  afford  examples  of  circumstances  under  which  a  debt  for 
money  received  is  imphed : — 

Where  a  sheriff  in  execution  of  and  under  a  writ  oifi.fa.  has  received  money,  the 
execution  creditor  is  entitled  to  recover  it  from  the  sheriff  {Dale  v.  Birch,  3  Camp. 
347  ;  Bower  v.  Hett,  [1895]  2  Q.  B.  337  ;  64  L.  J.  Q.  B.  772)  ;  so  also  he  may  recover 
the  proceeds  of  the  goods  seized  and  sold  {Gloucestershire  Banking  Co.  v.  Edwards, 
20  Q.  B.  D.  107  ;  57  L.  J.  Q.  B.  51).  Where  the  defendant  has  received  fees 
pertaining  to  an  office,  asserting  his  right  to  the  fees  or  to  the  office,  the  person 
who  is  really  entitled  to  the  office  and  the  fees  may  recover  the  amount  received 
{King  v.  Alstm,  12  Q.  B.  971  ;  Finder  v.  Barr,  4  E.  &  B.  105).  So  where  an 
agent  has  received  money  from  his  principal  under  a  revocable  authority  to 
dispose  of  it  in  a  particular  maimer,  the  principal,  if  he  revokes  the  authority  before 
it  has  been  acted  upon,  may  recover  the  money.  But  so  long  as  the  authority 
remains  unrevoked,  the  action  for  any  non-oompUance  with  instructions  must  be 
for  a  breach  of  such  instructions  {Ehrensperger  v.  Anderson,  3  Ex.  148) ;  unless 
such  breach  amounts  to  a  repudiation  of  the  agency,  or  a  total  refusal  by  the 
agent  to  dispose  of  the  money  according  to  his  instructions,  in  which  cases  the 
principal  may  also  recover  back  the  money  {Scott  v.  Surman.,  Wihes,  400,  404  ; 
Thorpe  v.  Thorpe,  3  B.  &  Ad.  580.  It  is  otherwise  where,  by  express  agreement 
or  by  implication  arising  from  the  employment,  the  authority  is  intended  to  be 
irrevocable. 

Where  money  has  been  paid  by  the  plaintiff  under  duress  to  his  person  or  his 
goods,  the  money  may  be  recovered  back  ( Wakefdd  v.  Newbon,  6  Q.  B.  276  ; 
Owen  V.  Cronk,  [1895]  1  Q.  B.  265  ;  64  L.  J.  Q.  B.  288) ;  so  also  where  a  mortgagor 
has  paid  money  to  a  mortgagee  beyond  what  is  justly  due  to  prevent  a  threatened 
sale  {Close  v.  Phipps,  7  M.  &  G.  686),  or  to  obtain  a  transfer  or  assignment  of  the 
mortgage  {Eraser  v.  Pendlehury,  31  L.  J.  C.  P.  1) ;  so  also  money  may  be  recovered 
which  has  been  exacted  by  other  kinds  of  oppression  or  extortion,  or  by  abuse  of 
legal  process.  But  money  paid  under  the  compulsion  of  legal  process  cannot  be 
recovered  by  the  party  paying  it,  it  the  other  party  acted  bond  fide  and  without 
taking  any  undue  advantage  {Harriot  v.  Hampton,  2  Smith's  L.  C,  llthed.,  p.  421 ; 
Moore  v.  Ftdliam  Vestry,  [1895]  1  Q.  B.  399  ;  64  L.  J.  Q.  B.  226  ;  Ward  v.  IfoZiis, 
[1900]  1  Q.  B.  675  ;  69  L.  J.  Q.  B.  423). 

Money  paid  by  the  plaintiff  in  discharge  of  a  demand  illegally  made  under  colour 
of  an  office  may  be  recovered  back  as  a  debt  {Morgan  v.  Palmer,  2  B.  &  0.  729  ; 
Steele  v.  Willifnns,  8  Ex.  625) ;  as  excessive  fees  paid  to  the  steward  of  a  manor  for 
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Particulars  : — 

[State  particulars  sliowing  ivhen  cnid  horv  the  nwney  was  received  by  the 
defendant,  and  the  facts  which  are  alleged  to  make  such  receipt  a  receipt  to 
the  use  of  the  plaintiff.] 


admission  to  copyholds  (Traheme  v.  Gardner,  5  E.  &  B.  913  ;  25  L.  J.  Q.  B.  201) ; 
excessive  fees  paid  to  a  broker  under  a  distress  (Hills  v.  Street,  5  Bing.  37) ;  over- 
charges paid  to  a  carrier  to  induce  him  to  carry  or  deliver  goods  (Ashmole  v. 
Wai7iwrlght,  2  Q.  B.  837) ;  payments  extorted  by  a  railway  company  in  excess 
of  the  statutory  charges  permitted  them,  or  contrary  to  s.  90  of  the  Railways 
Clauses  Consolidation  Act,  1845  ((?.  Tf.  By.  Co.  v.  Sutton,  L.  R.  4  H.  L.  226  ;  38 
L.  J.  Ex.  177  ;  and  per  Lord  Chelmsford  in  L.  &  Y.  By.  Co.  v.  Qidlow,  L.  R.  7  H.  L. 
527  ;  Evershed  v.  L.  <h  N.  W.  By.,  3  App.  Cas.  1029  ;  48  L.  J.  Q.  B.  22  ;  and 
see  "  Carriers,"  ante,  p.  112)  ;  and  excessive  charge  paid  to  an  arbitrator  to 
take  up  his  award  {Be  Coombs,  4  Ex.  839,  but  see  now  ante,  p.  63) ;  an  excessive 
sum  extorted  by  a  distrainor  as  a  condition  of  releasing  animals  distrained  damage 
feasant,  and  not  impounded  in  a  pubKe  pound  [Green  v.  Duchett,  11  Q.  B.  D.  275  ; 
52  L.  J.  Ex.  125). 

Money  recovered  in  an  action  which  the  defendant  might  have  successfully 
defended  cannot  be  recovered  back  ;  nor  can  money  paid  voluntarily,  and  with  a 
fuU  knowledge  of  the  facts,  to  satisfy  a  claim  which  the  plaintifi  could  have 
successfully  resisted  {Freeman  v.  Jeffries,  L.  R.  4  Ex.  189  ;  38  L.  J.  Ex.  116  ; 
Bogers  v.  Ingham,  3  Ch.  T>.  351). 

Money  paid  by  leason  of  ignorance  or  mistake  of  fact  may,  in  general,  bo  re- 
covered as  money  received.  (See  post,  p.  202,  note  («).)  Money  paid  for  a  con- 
sideration that  has  faUed  may  also  be  thus  recovered.  (See  post,  p.  204.)  And 
where  money  has  been  obtained  by  fraud  or  other  wrongful  act,  the  plaintiff  may 
if  he  thinks  fit  waive  the  tort  and  sue  the  -svrongdoer  for  the  proceeds.  (See 
Precedent,  post,  p.  569-571.) 

Where  the  plaintiff  has  paid  money  to  the  defendant  upon  an  illegal  executory 
contract,  or  for  a  future  illegal  object,  there  is  a  locus  pcetiitenticB,  and  the  plaintiff 
may,  before  there  has  been  any  substantial  part  performance  of  the  contract, 
or  progress  towards  accomplishment  of  the  object,  demand  and  recover  back  the 
money  {Kearley  v.  Thomson,  24  Q.  B.  D.  742  ;  59  L.  J.  Q.  B.  288  ;  Hermann  v. 
Charlesworth,  [1905]  2  K.  B.  123  ;  74  L.  J.  K.  B.  620).  Where  the  parties  are  in 
pari  delicto,  the  plaintiff  must  give  notice  that  he  demands  the  money  back  before 
it  "  has  been  appropriated  to  the  purpose  for  which  it  was  deposited "  {per 
Smith,  L.J.,  in  Strachan  v.  Universal  Stock  Exchange,  [1895]  2  Q.  B.  at  p.  705  ; 
65  L.  J.  Q.  B.  178).  So  money  in  the  hands  of  a  stakeholder  deposited  upon  a 
void  or  illegal  wager  may,  in  general,  be  recovered  back  before  it  has  been  paid 
over.  (See  "  Gaming,"  post,  p.  578.)  After  an  illegal  or  void  contract  or  purpose 
has  been  executed,  or  performed  in  a  substantial  part,  the  money  paid  cannot,  in 
general,  be  recovered.  It  may,  however,  be  recovered  where  the  party  paying 
is  not  in  pari  delicto,  with  the  party  receiving,  but  is  in  such  a  position  as  to  have 
been  subject,  or  liable,  to  oppression,  or  imposition,  at  the  hands  of  the  other 
party  to  the  transaction  {Harse  v.  Pearl  Life  Assurance  Co.,  [1904]  1  K.  B.  558, 
563,  564  ;  73  L.  J.  K.  B.  373) ;  e.g.,  where  money  has  been  paid  to  compromise  a 
penal  action  in  defiance  of  the  statute  {Williams  v.  Hedley,  8  East,  378  ;  Unwin  v. 
Leaper,  1  M.  &  G.  747),  or  by  a  debtor  to  a  creditor  in  excess  of  the  dividend  to 
which  he  would  be  entitled  under  a  composition,  in  order  to  obtain  his  consent 
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*The  like,  against  a  Bent  Collector  and  Estate  Agent. 

The  plaintiff's  claim  is  for  money  received  by  tte  defendant  for  the 
use  of  the  plaintiff. 
Particulars  : — 

19 — ,  1st  January.  £    s.    d. 

To  amount  of  rents  of  No.  5,  Smith  Street,  collected 

by  the  defendant    72  10    0 

To  deposit  on  intended  sale  of  Eva  Villa  100    0    0 

Amount  due    £172  10    0 

{See  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  2.) 


*The  like,  where  the  Money  has  been  paid  hy  Mistake  (s). 

The  plaintiff's  claim  is  for  £73,  money  payable  to  the  plaintiff  by  the 
defendant  for  money  received  by  him  for  the  use  of  the  plaintiff.     On 

to  tho  composition  [AtUnsmi  v.  Dmhy,  7  H.  &  N.  934  ;  31 L.  J.  Ex.  362).  Although 
the  plaintifi  cannot  enforce  an  illegal  or  void  contract,  yet  if  money  has  been  paid 
to  his  agent  on  his  behaK  in  execution  of  such  contract  he  may  recover  it  from  his 
agent.     (See  "  Oaming,"  post,  p.  677.) 

Money  paid  under  a  compromise  of  a  hand,  fide,  though  possibly  mistaken,  claim 
cannot  be  recovered  back  (Gallisher  v.  Bischoffsheim,  L.  R.  5  Q.  B.  449 ;  39 
L.  J.  Q.  B.  181  ;  and  see  Miles  v.  New  Zealand  Alford  Estate  Co.,  32  Ch.  D.  266  ; 
65  L.  J.  Ch.  801).  Where  the  defendant  has  received  the  plaintiff's  money  from  a 
third  part,  bond  fide  and  under  a  binding  contract,  he  is  not,  in  general,  account- 
able to  the  plaintiS  {Galland  v.  Lloyd,  6  M.  &  W.  26 ;  AHee  v.  Backhouse,  3  M.  &  W. 
633). 

An  agent  who  receives  money  rightfully  on  behalf  of  his  principal  is  accountable 
to  his  principal,  and  is  not,  after  payment  over  of  the  money  to  his  principal 
without  notice  of  any  claim,  subject  to  claims  of  third  parties  with  regard  to  such 
Jnoney  {Owen  v.  Cronlc,  [1896]  1  Q.  B,  265,  274  ;  64  L.  J.  Q.  B.  288).  But  where 
the  payment  to  tho  agent  is  void  ah  initio,  so  that  the  money  never  was  received 
for  his  principal,  it  may  be  recovered  from  the  agent  before  he  has  paid  it  to  his 
principal,  or  settled  with  him  for  it ;  as,  for  example,  if  the  payment  has  been  made 
by  mistake  {Cox  v.  Prentice,  3  M.  •&  S.  344 ;  Newall  v.  Tomlinson,  L.  R.  6  C.  P. 
406).  But  a  principal  cannot  charge  a  sub-agent  if  he  has  neither  authorized 
nor  ratified  the  delegation  of  agency  to  him,  as  in  that  case  there  is  no  privity  of 
contract  between  them  {Prince  v.  Oriental  Bank  Corp.,  3  App.  Gas.  325,  334  ; 
New  Zealand  Land  Co.  v.  Watson,  7  Q.  B.  D.  374  ;  60  L.  J.  Q.  B.  433). 

{s)  Money  paid  by  reason  of  ignorance  or  mistake  of  fact,  or  through  excusable 
forgetfulness  of  a  fact,  may  bo  recovered  back  as  money  received  to  the  use  of  the 
plaintiff  {Kelly  v.  Solari,  9  M.  &  W.  64;  Durrani  v.  The  Ecclesiastical  Com- 
missioners, 6  Q.  B.  D.  234  ;  50  L.  J.  Ex.  30) ;  as  where  a  tenant  under  a  landlord 
who  held  pur  autre  vie  paid  rent  in  ignorance  that  the  life  had  dropped  {Barber  v. 
Brown,  1  C.  B.  N.  S.  121  ;  26  L.  J.  C.  P.  41) ;  where  an  excess  of  price  was  paid 
for  a  bar  of  sUvor  sold  by  weight,  upon  an  erroneous  calculation  of  tho  weight 
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March  2nd,  1914,  the  plaintiff  paid  to  the  defendant  the  sum  of  £73  by  a 
mistake  of  fact,  viz. : — [state  what  the  mistahe  was]. 

{Cox  V.  Prentice,  3  M.  &  S.  344) ;  where  a  like  excess  was  paid  upon  a  wrong  calcu- 
lation of  price  {Neieall  v.  Tomlinson,  L.  R.  6  0.  P.  405) ;  and  where  one  partner 
purchased  another's  share  in  the  partnership,  for  a  price  dependent  upon  the 
amount  of  the  proiits,  and  paid  the  other  more  than  he  was  entitled  to  under  a 
mistake  in  the  calculation  of  them  (Townseiid  v.  Crowdy,  8  C.  B.  N.  S.  477  ;  29 
L.  J.  C.  P.  300).  A  sheriff,  who  seized  goods  in  execution  and  paid  over  the  pro- 
ceeds to  the  judgment  creditor  in  ignorance  of  the  fact  of  a  previous  act  of  bank- 
ruptcy of  the  judgment  debtor,  and  who  was  subsequently  oomjwlled  to  pay  the 
amount  to  the  assignees  of  the  bankrupt,  was  held  entitled  to  recover  the  proceeds 
paid  to  the  judgment  creditor  [Standish  v.  Boss,  3  Ex.  527). 

Money  paid  under  compulsion  of  law  cannot  in  general  be  recovered  back, 
although  the  compulsion  was  submitted  to  under  a  mistake  as  to  a  fact.  (See 
the  notes  to  Marriott  v.  Hampton,  2  Smith  L.  C,  11th  ed.,  p.  421 ;  and  post, 
p.  648.)  Where  money  is  paid  under  a  supposed  obhgation  to  pay  it  and  in 
forgetfulness  of  a  fact  which  put  an  end  to  the  obhgation,  it  may  be  recovered 
back,  as  when  an  insurance  office  paid  the  amount  of  a  life  poUcy  in  forgetfulness 
of  a  default  which  had  previously  caused  the  policy  to  lapse ;  but  if  the  money 
is  paid  intentionally,  without  reference  to  the  truth  or  falsehood  of  the  fact,  the 
plaintiff  meaning  to  waive  all  inquiry  into  it,  it  is  a  voluntary  payment,  and 
cannot  be  recovered  {per  Parke,  B.,  in  Kdly  v.  Solari,  9  M.  &  W.  54).  A  banker  who 
pays  to  a  third  party  the  amount  of  the  cheque  of  his  customer,  in  the  mistaken 
belief  that  such  customer  has  assets  in  the  bank  sufficient  to  meet  such  cheque, 
cannot  recover  the  money  so  paid  from  such  third  party  {Chambers  v.  Miller,  13 
C.  B.  N.  S.  125 ;  32  L.  J.  C.  P.  30).  An  acceptor  of  a  bill  of  exchange,  who  pays 
the  amount  to  a  holder  who  derives  title  through  a  forged  indorsement,  cannot 
afterwards,  on  discovering  the  forgery,  recover  back  the  amount  from  the  holder, 
if  the  holder  received  payment  in  good  faith,  and  if  such  an  interval  of  time  has 
elapsed  that  the  position  of  the  holder  may  have  changed  by  reason  of  it  having 
become  too  late  to  give  notice  of  dishonour  to  other  parties  to  the  biU  {London  and 
River  Plate  Bank  v.  Bank  of  Liverpool,  [1896]  1  Q.  B.  7  ;  65  L.  J.  Q.  B.  80,  as 
explained  in  Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.  C.  49,  58  ; 
72  L.  J.  P.  C.  1). 

Before  commencing  an  action  to  recover  money  paid  by  mistake,  if  the  defendant 
had  no  notice  of  the  mistake,  notice  should  in  general  be  given  him,  and  a  demand 
of  the  money  made  {Freeman  v.  Jeffries,  L.  R.  4  Ex.  189 ;  38  L.  J.  Ex.  116  ; 
KeUy  V.  Solari,  supra).  It  is  otherwise  where  the  mistake  is  shared  by  both 
parties  {Baker  v.  Courage  d:  Co.,  [1910]  1  K.  B.  66  ;  79  L.  J.  K.  B.  313). 

The  person  paying  the  money  cannot  claim  it  back  on  the  ground  that  he 
made  a  mistake  as  to  a  fact,  unless  the  fact  which  he  behoved  to  exist  would, 
if  true,  have  given  the  person  to  whom  he  paid  it  a  right  to  recover  it  from 
him  (see  per  Bramwell,  B.,  in  Aiken  v.  Short,  1  H.  &  N.  215  ;  25  L.  J.  Ex.  321). 
A  voluntary  gift  made  under  a  mistake  cannot  as  a  rule  be  recovered  back ; 
nor  can  money  paid  voluntarily  with  a  knowledge  of  the  facts  {Bilbie  v.  Lumley, 
2  East,  469 ;  Blackburn  Building  Society  v.  Cunliff,  Brooks  tfe  Co.,  29  Ch.  D. 
902,  910 ;  54  L.  J.  Ch.  1091  ;  and  see  Ex  p.  James,  L.  R.  9  Ch.  App.  609 ; 
43  L.  J,  Bank.  107). 

Money  paid  under  a  mistake  as  to  the  general  law  of  the  land  cannot  be 
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The  like,  ivhere  the  Money  ivas  paid  for  a  Consideration  ivhich  has 

failed  (t). 

1.  By  a  contract  in  writing  dated  March  15tli,  1914,  the  defendant 
agreed  to  deliver  wheat  to  the  plaintiff's  order  within  ten  days  after  receipt 

recovered  back.  But  this  rule  does  not  apply  to  ignorance  of  the  legal  rights  of  a 
particular  person  {Cooper  v.  Phibbs,  L.  R.  2  H.  L,  149),  or  of  the  provisions  of  a 
private  Act  of  Parliament,  or  where  a  person  ignorant  of  the  law  is  induced  to 
pay  money  by  a  misrepresentation  of  the  law  made  by  someone  on  whose  know- 
ledge of  law  he  relies  {British  Workmen's  Assurance  Co.  v.  Cuvliffe,  18  Times 
L.  R.  425). 

(i)  Money  paid  by  the  plaintiff  for  a  consideration  that  has  wholly  failed  may 
be  recovered  as  money  received  to  his  use  ;  e.g.,  money  given  for  forged  railway 
scrip  {Westropp  v.  Solomon,  8  C.  B.  345) ;  for  a  forged  bank-note  or  worthless 
cheque  {Turner  v.  Stme,  1  D.  &  L.  122 ;  Woodland  v.  Fear,  7  E.  &  B.  519 ;  26 
L.  J.  Q.  B.  202) ;  for  a  forged  bill  or  bank-note  {Jones  v.  Ryde,  5  Taunt.  488  ; 
Qurney  v.  Womersley,  4  E.  &  B.  133) ;  money  given  for  a  bill  of  exchange  that  has 
been  avoided  by  a  material  alteration  {Burchfidd  v.  Moore,  3  E.  &  B.  683  ;  Leeds 
Bank  v.  Walker,  11  Q.  B.  D.  84  ;  52  L.  J.  Q.  B.  590) ;  money  given  for  bonds  sold 
as  valid  bonds,  but  which  proved  defective  and  worthless  ( Young  v.  Cole,  3  Bing. 
N.  C.  724) ;  money  paid  as  deposit  on  a  contract  of  sale  which  has  been  rescinded 
otherwise  than  for  default  of  the  purchaser  {Blackburn  v.  Smith,  2  Ex.  783),  or 
which  the  vendor  could  not  complete  {Oosbell  v.  Archer,  2  A.  &  E.  500),  or  which 
has  been  defeated  by  a  condition  not  fulfilled  (see  as  to  deposits,  post,  p.  225) ; 
money  paid  as  deposit  on  scrip  for  shares  in  a  railway  or  mining  scheme  which 
turned  out  abortive  {Moore  v.  Garwood,  4  Ex.  681 ;  Watson  v.  Earl  Charlemont, 
12  Q.  B.  856 ;  Johnson  v.  Goslett,  25  L.  J.  C.  P.  274 ;  3  C.  B.  N.  S.  569  ;  27 
L.  J.  C.  P.  122)  ;  the  price  of  an  annuity  which  had  ceased  to  exist  before  the  sale 
{Strickland  v.  Turner,  7  Ex.  208 ;  Huggins  v.  Coates,  6  Q.  B.  432) ;  the  conduct 
money  paid  with  a  subpoena  to  a  witness  whose  attendance  was  countermanded 
and  who  incurred  no  expense  {Martin  v.  Andrews,  7  E.  &  B.  1  ;  26  L.  J.  Q.  B, 
.39) ;  money  paid  for  a  purpose  which  afterwards  became  impossible  (see  Brown  v. 
Overbury,  25  L.  J.  Ex.  169  ;   11  Ex.  715). 

The  plaintiff  cannot  recover  as  upon  a  failure  of  consideration  where  he  has 
obtained  that  which  he  bargained  for,  although  it  turns  out  to  be  not  genuine,  but 
valueless  {Begbie  v.  Phosphate,  &c.,  Co.,  1  Q.  B.  D.  679  ;  44  L.  J.  Q.  B.  233  ;  Clare 
V.  Lamb,  L.  R.  10  C.  P.  334  ;  44  L.  J.  C.  P.  177) ;  e.g.,  money  paid  for  the  use  of  a 
patent,  which  is,  after  being  used  for  some  years,  discovered  to  be  invahd  {Lawes 
V.  Purser,  6  E.  &  B.  930 ;  26  L.  J.  Q.  B.  25) ;  or  where  the  consideration  fails 
partly  through  his  own  default  {Slraton  v.  Bastall,  2  T.  R.  366  ;  Stray  v.  Russell, 
1  E.  c&  E.  888, 916 ;  28  L.  J.  Q.  B.  279 ;  29  lb.  116) ;  where  the  plamtiff  purchased 
shares  in  a  bank,  but  did  not  get  the  transfers  of  them  registered,  and  the  bank 
afterwards  failed  {lb.).  So  where  the  plaintiff  paid  money  to  the  defendant 
under  a  contract  which  he  could  not  enforce  by  reason  of  the  Statute  of  Frauds, 
it  was  held  that  he  could  not,  merely  on  that  account,  recover  it  back  {Sweet  v. 
Lee,  3  M.  &  G.  452  ;  Tiiomas  v.  Brow7i,  1  Q.  B.  D.  714  ;  45  L.  J.  Q.  B.  811  ;  but 
sec  Oosbdl  v.  Archer,  2  A.  &  E.  500). 

The  failure  of  consideration  must  be  complete  in  order  to  entitle  the  plaintiff  to 
recover  the  money  paid  for  it  {Anglo-Egyptian  Nav.  Co.  v.  Rennie,  L.  R.  10  C.  P. 
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of  insfcnictions  from  the  plaintiff  specifying  the  quantity  to  be  delivered 
and  the  place  and  mode  of  delivery,  and  the  plaintifi  agreed  to  pay  the 

defendant  for  the  wheat  within  the  same  period  at  the  rate  of shillings 

per  bushel. 

2.  On  March  26th,  1914,  the  plaintiii  instructed  the  defendant  to  deliver 
bushels  of  the  said  wheat  to  A.  B.  at . 

3.  On  March  27th,  1914,  the  plaintifi  paid  the  defendant  the  sum  of 
£73,  being  the  price  of  the  said  wheat  at  the  agreed  rate. 

4.  Yet  the  defendant  has  not  delivered  any  of  the  said  wheat  to  the  said 
A.  B.  or  at  all. 

And  the  plaintiff  claims  the  said  sum  of  £73  as  money  received  by  the 
defendant  to  the  use  of  the  plaintifi. 


*The  like,  tvliere  the  Plaintiff  waives  the  Tart  and  olaiins  the  Proceeds  as 
Money  received  for  his  use  (u). 

The  plaintifi's  claim  is  for  £90  money  payable  by  the  defendant  to  the 
plaintifi  for  money  received  by  the  defendant  for  the  use  of  the  plaintifi. 

271  ;  44  L.  J.  C.  P.  130  ;  Nicholson  v.  Bicketts,  29  L.  J.  Q.  B.  55  ;  6  Jur.  N.  S.  422) ; 
so  where  a  premium  was  paid  for  an  apprenticeship  of  six  years  and  the  master 
died  at  the  end  of  the  first  year,  and  an  action  was  brought  to  recover  tho  premium, 
it  was  held  that  there  was  only  a  partial  failure,  and  that  such  action  was  not 
maintainable  {Whincup  v.  Hughes,  L.  R.  6  C.  P.  78  ;  40  L.  J.  C.  P.  104 ;  and  see 
Ferns  v.  Garr,  28  Ch.  D.  409  ;  54  L.  J.  Ch.  479).  But  where  the  consideration  is 
severable,  complete  failure  of  part  may  form  a  ground  for  recoveiing  a  pro- 
portionate part  of  the  money  paid  (see  Asfle  v.  Wright,  23  Beav.  77  ;  25  L.  J.  Ch. 
864)  ;  as  where  a  quantity  of  goods  was  ordered  at  a  certain  rate  of  payment,  and 
only  a  portion  was  delivered  (Devaux  v.  Conolly,  8  0.  B.  640). 

Freight  paid  in  advance  is  not  in  general  recoverable,  although  the  goods  are 
lost  on  the  voyage  (Allison  v.  Bristol  Mar.  Ins.  Co.,  1  App.  Cas.  209,  225). 

As  to  actions  to  i-eoover  payments  made  by  infants  under  void  contracts,  see 
"  Infancy"  post,  p.  596. 

(w)  Where  the  plaintiff's  goods  have  been  ^vrongfuUy  obtained  by  the  defendant 
and  converted  into  money,  the  plaintiff  may  waive  the  tort  and  sue  for  the 
proceeds  as  money  received  for  his  use.  Thus,  where  the  plaintiff's  stock  was 
sold  by  a  member  of  the  defendant's  firm  under  a  forged  power  of  attorney  and 
the  price  paid  to  the  firm,  the  amount  of  the  price  was  thus  recovered  (Marsh  v. 
Keating,  1  Bing.  N.  C.  215) ;  so,  if  the  defendant  wrongfully  has  converted  to  his 
own  use  a  cheque,  bill,  or  other  security  of  the  plaintiff,  to  which  the  defendant 
had  no  title,  the  proceeds  of  such  conversion  are  in  like  manner  recoverable 
(Down  V.  Hailing,  4  B.  &  C.  330).  So  where  coal  has  been  wrongfully  got  by  an 
adjoining  owner  and  sold,  the  true  owner  may  recover  the  proceeds  (Powell  v. 
Bees,  7  A.  &  E.  426  ;  Jegon  v.  Vivian,  L.  R.  6  Ch.  742  ;  40  L.  J.  Ch.  389). 

Again,  money  obtained  by  fraud  may,  in  general,  Jbe  thus  recovered.  Thus, 
where  a  plaintiff  has  been  induced  by  fraudulent  misrepresentations  contained 
in  a  prospectus  of  a  company  to  take  and  pay  for  shares  in  the  company,  he  may, 
before  the  rights  of  other  persons  intervene,  avoid  his  contract  upon  the  discovery 
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Particulars  :— 

On  January  7tli,  1914,  tlie  defendant  sold  the  plaintifE's  liorse  to  A.  B. 
and  received  £90  from  him  as  its  price. 


Claim  for  Wrowjful  Conversion  of  Cheques  and  Bills  helongiwj  to  the  Plaintiff, 
with  an  alternative  Claim  for  the  Proceeds  thereof. 

1.  The  plaintifi  has  suffered  damage  by  the  defendant  wrongfully 
depriving  the  plaintiff  of  divers  cheques  and  bills  of  exchange,  the  property 
of  the  plaintiff,  and  converting  the  same  to  his  own  use. 

Particulars  : — 

2.  Alternatively,  the  plaintiff  claims  against  the  defendant  £ payable 

to  him  by  the  defendant  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

Particulars  : — 

The  money  received  was  £ ,  the  proceeds  of  the  cheques  and  bills 

above  mentioned,  which  were  cashed  and  converted  into  money  by  the 
defendant.    The  items  are  as  follows  : — 


*For  Money  admitted  to  have  been  received  for  the  Use  oftJie  Plaintiff  (x). 

The  plaintiff's  claim  is  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff. 

of  the  fraud,  and  recover  back  the  money  paid  (Oahes  v.  Turquand,  L.  R.  2  H.  L. 
325 ;  36  L.  J.  Ch.  949) ;  but  if  the  company  is  then  being  wound  up,  it  is  too 
late  for  him  to  avoid  the  contract  {Stone  v.  City  and  County  Bank,  3  C.  P.  D.  282 ; 
47  L.  J.  C.  P.  681 ;  Tennentv.  City  of  Glasgow  Bank,  4  App.  Cas.  615).  So  also 
where  an  agent,  or  servant,  improperly  and  contrary  to  his  duty  receives,  in  his 
enployment,  a  commission  from  third  persons,  the  prmcipal,  or  master,  may 
recover  it  from  him.     (See  "  Agent,"  ante,  p.  56.) 

The  same  rule  applies  as  where  tlie  tortious  act  amounts  to  a  crime.  Tims, 
money  stolen  may  be  treated  as  a  debt  and  recovered  as  money  received  [Clioimc  v. 
Baylis,  31  L.  J.  Ch.  757),  subject,  hoA\cvcr,  it  has  been  said,  to  the  action  being 
stayed  where  it  is  brought  by  one  who  ought,  in  the  interests  of  pubUc  justice,  to 
have  prosecuted  the  defendant  for  the  theft.     (See  "  Trespass,"  post,  p.  844.) 

In  oases  where  the  plaintiff  waives  the  tort  in  order  to  claim  his  money  or  the 
proceeds  of  his  goods  which  have  been  ^vrongfully  obtained,  he  thereby  precludes 
iiimselt  from  claiming  damages  for  the  wrong  done.  Thus,  he  caimot  recover  the 
proceeds  of  goods  wrongfully  sold  by  the  defendant  as  a  debt,  and  also  recover 
damages  in  respect  of  the  injurious  nature  of  the  act  {Brewer  v.  Sparroiv,  7  B.  &  C. 
310  ;  Smith  v.  Baker,  L.  R.  8  C.  P.  350  ;  42  L.  J.  0.  P.  155  ;  per  Bovill,  C.J.  ; 
and  see  Bice  v.  Beed,  [1900]  1  Q.  B.  54,  65,  67  ;  69  L.  J.  Q.  B.  33).  Nor  can  ho 
waive  the  tort  in  part  only  ;  so  that,  having  accepted  from  the  defendant  part 
of  the  price  of  goods  which  had  been  wrongfully  sold  by  the  latter,  he  is  bound  to 
treat  the  balance  also  as  a  debt  {Lythgoe  v.  Vernon,  5  H.  &  N.  180  ;  29  L.  J.  Ex. 
164). 

{x)  Whore  money  has  been  received  by  an  agent  from  his  principal  with 
instructions  to  pay  it  over  to  the  plaintiff,  the  agent  is  not  accountable  to  the 
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Particulars 
19 — ,  January, 


Tke  defendant  received  from  A.  B.,  of , ,  with  directions  from 

him  to  pay  it  to  the  plaintiff,  and  [by  letter  dated  ]  the  defendant 

aclaiowledged  to  the  plaintiff  that  he  had  received  the  said  sum  and  held 
it  for  the  use  of  the  plaintiff. 

Amount  due,  £ . 


By  a  Principal  for  Money  received  hy  his  Agent  as  a  Bribe  or  Secret  Com- 
mission :  see  "  Agent,"  ante,  p.  56. 


Against  an  Agent  employed  to  sell  Goods  for  not  accounting  for  or  paijing 
over  Moneys  received  hy  him :  see  "  Account,"  ante,  p.  49. 


Against  a  Carrier  for  Overcharges  :   see  "  Carriers,"  ante,  p.  112. 


For  the  Return  of  a  Premium  paid  on  a  Policy  of  Marine  Insurance,  where 
the  Risk  tiever  attached  :  see  "  Insurance,"  ante,  p.  162. 


Mortgage. 

*  Claim  on  the  Covenant  for  Payment  in  a  Mortgage  Deed  (y). 

The  plaintiff's  claim  is  for  principal  and  interest  due  under  the  defendant's 
covenant  in  a  mortgage  deed,  dated  the ,  19 — . 

latter  until  he  has  acknowledged  to  him  that  he  has  accepted  the  charge,  and  holds 
the  money  for  his  use  {Moore  v.  Buahdl,  27  L.  J.  Ex.  3  ;  Hill  v.  Boyds,  L.  B.  8  Eq. 
290  ;  38  L.  J.  Oh.  538).  Where  such  acknowledgment  is  given  oonditionaUy,  the 
action  will  not  lie  until  after  fulfilment  of  the  condition  (Malcolm  v.  Scolt,  6  Ex, 
601  ;  Hudson  v.  Bilton,  6  E.  &  B.  565 ;  26  L.  J.  Q.  B.  27). 

If  a  trustee  who  has  received  trust  money  admits  to  the  cestui  que  trust  that  he 
holds  the  money  as  the  money  of  the  cestui  que  trust  to  be  accounted  for  to  the 
latter  as  an  ordinary  debt,  it  may  in  general  be  recovered  by  the  latter  in  the 
King's  Bench  Division  as  money  received  for  his  use  (Reman  v.  Hayward, 
2  A.  &  E.  666 ;  Howard  v.  Brownhill,  23  L.  J.  Q.  B.  23,  per  Erie,  J.).  In  the 
absence  of  such  acknowledgment  and  of  any  contract  between  the  trustee  and  the 
cestui  que  trust,  the  action  would  in  general  be  one  to  enforce  a  trust,  and  proper 
to  be  commenced  in  the  Chancery  Division.     (See  Jud.  Act,  1873,  s.  34.) 

An  executor  or  administrator  is  in  the  position  of  a  trustee,  and  the  legacies  or 
distributive  shares  payable  out  of  the  estate  of  the  deceased  cannot  in  general  be 
recovered  as  debts  (Deeks  v.  Strvit,  5  T.  R.  690  ;  Jones  v.  Tanner,  7  B.  &  C.  542). 
But  after  an  executor  or  administrator  has  admitted  to  the  legatee  that  he  holds 
the  money  to  his  use  as  a  debt,  the  legatee  may  recover  it  as  a  debt  [Topham  v. 
Morecraft,  8  B.  &  B.  972 ;  and  see  Barlow  v.  Browne,  16  M.  &  W.  126).  See 
ante,  p.  134. 

(y)  If  the  mortgage  deed  docs  not  contain  any  express  or  implied  covenant  for 
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Particulars  : —  £ 

19 — , .     Principal  due      

Interest  from ,  19 — ,  to  date  of  writ 


Amount  due    £ 

{See  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  8.) 


*For  Interest  due  under  a  Covenant  in  a  Mortgage  Deed,  where  the  PlaintiJ'f 
does  not  claim  Repayment  of  the  Principal  Sum  due. 

1.  On  January  1st,  1913,  the  plaintifi  lent  to  tte  defendant  the  sum  of 
£2000  on  the  terms  contained  in  a  mortgage  deed  made  between  them  on 
that  date,  whereby  the  defendant  covenanted  that,  if  he  did  not  repay  to 
the  plaintifE  the  said  principal  sum,  with  interest  thereon  at  4  per  cent, 
per  annum,  on  the  1st  July,  1913,  he  would  thereafter,  so  long  as  the  said 
principal  sum  should  remain  unpaid,  pay  to  the  plaintiff  interest  thereon 
at  the  said  rate  by  equal  half-yearly  payments,  on  January  1st  and 
July  1st,  in  every  year. 

2.  The  defendant  has  not  repaid  to  the  plaintiff  the  said  principal  sum, 
nor  has  he  paid  to  him  the  interest  due  under  the  said  covenant  on  January 
1st  and  July  1st,  1914. 

And  the  plaintiff  claims  £40. 

payment  of  the  debt,  such  debt  may  be  recovered  as  a  simple  contract  debt  for 
money  lent  ( Tales  v.  Aston,  4  Q.  B.  162  ;  Mathew  v.  Blachnore,  1  H.  &  N.  762  ; 
26  L.  J.  Ex.  150  ;  see  "  Money  Lent,"  ante,  p.  198).  So  also  where  a  bill  of  sale 
containing  a  covenant  for  payment  is  void  under  the  Bills  of  Sale  Act,  1882,  an 
action  may  nevertheless  lie  for  money  lent  {Davies  v.  Bees,  17  Q.  B.  D.  408). 

As  a  rule  a  mortgagee  may  pursue  all  his  remedies  concurrently,  but  iE  he  com- 
mence an  action  in  the  Chancery  Division  for  an  account,  a  second  action  in  the 
King's  Bench  Division  for  payment  of  the  principal  and  interest  will  be  stayed 
as  improper  {Williams  v.  Htmt,  [1905]  1  K.  B.  512  ;  74  L.  J.  K.  B.  364). 

A  power  to  sell  upon  default  is  implied  in  a  mortgage  deed,  whethei'  of  land  or 
chattels,  unless  a  contrary  intention  appears  in  the  deed.  (See  the  Conveyancing 
Acts,  1881  and  1911  (44  &  45  Vict.  c.  41,  ss.  2, 19  and  1  &  2  Geo.  5,  c.  37,  s.  4  ;  and 
see  as  to  the  exercise  of  the  statutory  power  of  sale,  s.  20  of  the  former  Act).  As 
to  implied  covenants  for  payment,  see  the  Conveyancing  Act,  1881,  s.  26.  The 
form  of  bill  of  sale  given  by  the  Bills  of  Sale  Act,  1882,  excludes  this  imphed  power 
of  sale  {Calvert  v.  Thomas,  19  Q.  B.  D.  204  ;  56  L.  J.  Q.  B.  470).  As  to  the  powers 
of  sale  in  general  of  pledgees  and  mortgagees  of  chattels,  see  In  re  Morritt,  18 
Q.  B.  D.  222  ;  Deverges  v.  Sandeman,  [1901]  1  Ch.  70  ;  [1902]  I  Ch.  579  ;  71 
L.  J.  Ch.  328. 

As  to  the  oases  in  which  a  mortgagor  of  land  entitled  to  possession,  or  to  the 
receipt  of  the  rents  and  profits,  may  bring  actions  in  respect  of  it  agamst  third 
persona  in  his  own  name  without  joining  the  mortgagee,  see  the  Judicature  Act, 
1873,  s.  25  (5) ;  Faircloiigh  v.  Marslmll,  4  Ex.  D.  37  ;  48  L.  J.  Ex.  146 ;  Van 
Gelder  Co.  v.  Soioerby,  dbc.  Society,  44  Ch.  D.  347,  390,  393  ;  Matthews  v.  Usher, 
[1900]  2  Q.  B.  535  ;  69  L.  J.  Q.  B.  856. 
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FoT  a  like  Form  by  the  Transferee  of  a  Mortgage,  see  Satchwell  v.  Glarhe, 

8  Times  L.  E.  592. 


For  a  Claim  by  a  Mortgagee  for  Recovery  of  Possession,  see  post,  p.  896. 


Partners  («) 


(z)  The  general  law  with  regard  to  partnership  has  been  codified  by  the  Partner- 
ship Aot,  1890  (53  &  54  Vict.  c.  39).  Section  2  of  this  Act  sets  out  the  rules  by 
which  to  determine  whether  a  partnership  exists  or  not.  ' '  Every  partner  is  an  agent 
of  the  firm  and  his  other  partners  for  the  purpose  of  the  business  of  the  partner- 
ship ;  and  the  acts  of  every  partner,  who  does  any  aot  for  carrying  on  in  the  usual 
way  business  of  the  kind  carried  on  by  the  firm  of  which  he  is  a  member,  bind  the 
firm  and  his  partners,  unless  the  partner  so  acting  has  in  fact  no  authority  to  act 
for  the  firm  in  the  particular  matter,  and  the  person  with  whom  he  is  deaUng 
either  knows  that  he  has  no  authority,  or  does  not  know  or  believe  him  to  be  a 
partner  "  (s.  5).  As  to  limited  partnerships  see  the  Limited  Partnerships  Act, 
1907  (7  Edw.  7,  c.  24),  and  the  Bankruptcy  Act,  1913  (3  &  4  Geo.  5,  c.  5),  s.  24. 

Where  the  contract  is  made  in  a  partnership  name,  and  there  are  partners  who 
did  not  appear  in  the  transaction  and  were  unknown  to  the  other  contracting 
party,  the  secret  partners  are  in  the  position  of  undisclosed  principals,  and, 
although  they  may  join  in  suing  upon  the  contract,  the  other  party  cannot  be 
compelled  to  sue  them.  He  may  join  them  with  the  ostensible  partners  as  defen- 
dants, if  he  chooses,  or  he  may  sue  the  ostensible  partners  only,  and  in  the  latter 
case  no  objection  can  be  taken  on  the  ground  of  the  non-joinder  of  the  secret 
partners  {De  Maviort  v.  Saunders,  1  B.  &  Ad.  398  ;  Kendall  v.  Hamilton,  4  App. 
Gas.  504,  514 ;  48  L.  J.  C.  P.  705). 

"  Where  one  partner  pledges  the  credit  of  the  firm  for  a  purpose  apparently  not 
connected  with  the  firm's  ordinary  course  of  business,  the  firm  is  not  bound,  unless 
he  is  in  fact  specially  authorised  by  the  other  partners ;  but  this  section  does 
not  afieot  any  personal  liability  incurred  by  an  individual  partner  "  (s.  7).  "  Every 
partner  in  a  firm  is  hable  jointly  with  the  other  partners,  and  in  Scotland  severally 
also,  for  aU  debts  and  obligations  of  the  firm  incurred  while  he  is  a  partner" 
(s.  (9) ).  A  person  who  has  held  himself  out  or  allowed  himself  to  be  represented 
as  a  partner,  but  who  is  not  in  fact  a  partner,  may  be  held  liable  as  though  he 
were  a  partner  by  persons  who  have  thereby  been  led  to  give  credit  to  the  firm. 
(S.  14 ;  In  re  Fraser,  [1892]  2  Q.  B.  633,  637.)  Where  a  contract  is  made  tvith 
one  partner  in  his  own  name  only,  without  mention  of  his  firm,  on  account  of  the 
partnership  business,  the  other  partners  may  join  with  him  in  suing  on  it,  or  he 
may  sue  on  it  alone,  upon  the  same  principle  that  where  an  agent  contracts  for  an 
undisclosed  principal  either  the  former  or  the  latter  may  sue  upon  it.  The  right 
of  an  undisplosed  partner  to  the  benefit  of  the  contract  is,  Hke  that  of  an  undis- 
closed principal,  subject  to  the  equities  and  defences  which  the  defendant  may 
have  against  the  partner  who  actually  contracted.  Where  a  contract  is  made  by 
one  partner  in  his  own  name,  on  account  of  the  partnership  business,  and  the 
other  partners  are  not  disclosed,  he  may  be  sued  alone  upon  it,  or  the  other 
partners  may  be  sued  with  him  as  co-defendants  at  the  option  of  the  person  with 
whom  the  contract  is  made.  But  when  he  has  sued  and  obtained  judgment 
B.L.  14 
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Claim  by  one  Firm  against  another  in  the  Firm's  Name  (a). 

Between — Brown,  Smith  &  Co Plaintifis, 

and 
Johnson  and  Taylor Defendants. 

Statement  of  Claim. 
[Proceed  in  the  ordinary  form,  describing  the  parties  as  "  the  plaintiffs  " 
and  "  tie  defendants  "  respectively  throughout.] 


*By  a  Surviving  Partner  for  the  Price  of  Goods  sold  and  delivered  by  himself 
and  Ms  deceased  Partner,  where  the  latter  died  before  Writ  issued  (&). 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

against  the  partner  who  made  the  contract,  he  cannot  afterwards  sue  the  non- 
disclosed  partners.  Partners  may  now  sue  each  other  in  the  King's  Bench 
Division,  but  actions  in  which  the  taking  of  partnership  accounts  is  involved  are, 
by  s.  34  of  the  Judicature  Act,  1873,  assigned  to  the  Chancery  Division,  and,  if 
brought  in  the  King's  Bench  Division,  are  subject  to  the  power  of  transfer  under 
Ord.  XLIX.  A  firm  is  now,  it  would  seem,  at  liberty  to  maintain,  in  a  proper 
case,  an  action  for  debt  against  one  of  its  members  in  the  King's  Bench  Division, 
and  vice  versd  (see  Ord.  LVIII.,  r.  10). 

(a)  By  Ord.  XLVIIIa.,  i.  1,  "  Any  two  or  more  persons  claiming  or  being  liable 
as  co-partners  and  carrying  on  business  within  the  jurisdiction  may  sue  or  be  sued 
in  the  name  of  the  respective  firms,  if  any,  of  which  such  persons  were  co-partners 
at  the  time  of  the  accruing  of  the  cause  of  action  ;  "  and  by  r.  11,  "  Any  person 
carrying  on  business  within  the  jurisdiction  in  a  name  or  style  other  than  his  own 
name  may  be  sued  in  such  name  or  style  as  if  it  were  a  firm  name."  But  a  foreign 
subject  resident  abroad,  though  carrying  on  business  within  the  jurisdiction  in  a 
name  other  than  his  own,  is  not  within  this  rule  {St.  Oobain,  cfcc,  Co.  v.  Hogermm's 
Agency,  [1893]  2  Q.  B.  96 ;  62  L.  J.  Q.  B.  485).  If  a  writ  is  issued  under  the  first  of 
these  rules  in  the  name  of  a  firm  as  plaintifis,  the  defendant  may  obtain  by  demand  or 
summons  a  statement  of  the  names  of  the  persons  constituting  the  firm  (Ord. 
XLVIIIa.,  rr.  1  and  2).  Such  statement  when  made  will  be  treated  as  embodied 
in  the  Statement  of  Claim  and  will  be  a  necessary  part  of  the  cause  of  action,  and 
if  the  plaintiff  fail  in  establishing  it,  the  action  vnH  fail  {Abrahams  v.  Dunlop 
Pneumatic  Co.,  [1905]  1  K.  B.  46,  51  ;  74  L.  J.  K.  B.  14,  17).  A  firm  may  be 
sued  as  such,  although  one  of  the  partners  is  an  infant,  but  the  judgment  and 
execution  should  be  against  the  firm  "  other  than  the  infant  partner  "  (Lovell  v. 
Beavchamp,  [1894]  A.  C.  607  ;  63 L.  J.  Q.  B.  802).  By  r.  5  "  Where  persons  are  sued 
as  partners  in  the  name  of  their  firm,  they  shall  appear  individually  in  their  own 
names  ;  but  all  subsequent  proceedings  shall,  nevertheless,  continue  in  the  name 
of  the  firm."  It  would  seem  that  a  person  who  has  obtained  judgment  against 
a  firm  in  the  firm  name  may,  instead  of  availing  himself  of  the  remedy  by  execution, 
bring  an  action  on  the  judgment  against  an  individual  member  of  the  firm  {Clark  v. 
Cidlen,  9  Q.  B.  D.  355  j  47  L.  T.  307). 
(6)  Where  the  personal  qualifications  of  the  individual  partners  are  material, 
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Statement  of  Claim. 

1.  One  E.  F.  and  tte  defendant  formerly  carried  on  business  together 

in  co-partnersliip  under  the  style  or  firm  of  " ."     The  said  E.  F.  died 

before  action. 

2.  During  the  lifetime  of  the  said  E.  F.  the  plaintiff  sold  and  delivered 
to  the  said  firm  the  goods  following,  that  is  to  say. 

Particulars  : — [See  "  Sale  of  Goods,"  post,  p.  215.] 

And  the  plaintiff  claims  the  sum  of  £ as  money  payable  by  the 

defendant  to  the  plaintiff  for  the  price  of  the  said  goods. 


The  like,  where  the  deceased  Partner  died  after  the  Issue  of  a  Writ  of  Summons 
in  the  Names  of  both  Partners :  see  Form  of  Claim  hy  a  surviving 
Joint,  Contractor,  ante,  p.  32  (c). 


Claim  against  Partners  constituting  a  new  Firm  for  a  Debt  due  from  the 
old  Firm,  where  the  Liability  for  such  Debt  has  been  transferred  to  the 
new  Firm  by  Agreement  between  all  Parties  (d). 

1.  The  defendant,  C.  D.,  and  one,  E.  F.,  formerly  carried  on  business 
together  in  partnership  as ,  under  the  style  or  firm  of  " ." 

2.  During  the  continuance  of  the  said  partnership  the  plaintiff  sold  and 
dehvered  goods  to  the  said  firm. 

Particulars  : — [See  "  Sale  of  Goods,"  post,  p.  215.] 

a  oontraot  with  them  is  terminated  by  death  or  dissolution,  unless  the  contrary 
is  expressed  or  appears  by  clear  implication  {Phillips  v.  Alhambra  Palace  Co., 
[1901]  1  Q.  B.  59,  6+ ;  70  L.  J.  Q.  B.  26  ;  and  see'Brace  v.  Calchr,  [1895]  2  Q.  B. 
253  ;  65  L.  J.  Q.  B.  582).  Thus,  an  action  will  not  lie  against  the  executor  of  a 
deceased  partner  for  the  price  of  goods  ordered  for  the  partnership  in  the  testator's 
lifetime,  but  delivered  after  his  death  {Bagel  v.  Miller,  [1903]  2  K.  B.  212  ;  72 
L.  J.  K.  B.  495).  The  executors  of  a  deceased  partner  carrying  on  the  business 
for  the  benefit  of  the  estate  are  Uable  as  partners  for  debts  incurred  by  them  in 
carrying  on  the  business,  and  are  partners  in  such  business  ( Wighiman  v.  Townroe, 
1  M.  &  S.  412  ;  and  see  the  cases  cited,  ante,  p.  134).  As  to  the  equitable 
remedy  of  a  creditor  against  the  estate  of  a  deceased  partner,  see  Beckett  v. 
Bamsdaie,  31  Oh.  D.  177 ;  55  L.  J.  Ch.  241.  A  sole  surviving  partner,  even  if 
he  continues  the  partnership  business  under  the  name  of  the  old  firm,  cannot 
properly  sue,  though  he  may  be  sued  in  the  name  of  the  firm  {Mason  v.  Mogridge, 
8  Times  L.  R.  805). 

(c)  From  this  form  a  claim  against  a  surviving  partner  can  easily  be  framed, 
but  it  is  only  appropriate  where  the  writ  was  issued  in  the  individual 
names  of  the  partners.  If  the  writ  was  issued  against  the  firm,  in  the  firm  name, 
the  action  continues  against  the  firm  {Ellis  v.  Wadeson,  [1899]  1  Q.  B.  714  ;  68 
L.  J.  Q.  B.  604). 

{d)  See  "  Accord  and  Satisfaction,"  post,  pp.  481,  485  ;  and  see  s.  17  (3)  of  the 
Partnership  Act,  1890. 
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3.  The  said  E.  F.  afterwards  retired  from  tte  said  partnership,  and 
transferred  his  share  and  interest  therein  to  the  defendants,  G.  D.  and  G.  H., 
for  the  purpose  of  their  continuing  the  said  business  in  partnership  together, 
and  thereupon,  by  agreement  between  the  plaintifE  and  the  defendants  and 
the  said  E.  F.,  the  said  E.  F.  was  discharged  from  liability  to  the  plaintiff 
for  the  said  price,  and  the  defendants  undertook  to  pay  the  said  price  to 
the  plaintifE. 

Particulars  of  the  agreement : — 

The  agreement  was  contained  in  letters  dated,  &c.  [or,  is  to  be  implied 
from  conduct  and  course  of  dealing  as  follows  : — ] 

And  the  plaintifi  claims  from  the  defendants  the  sum  of  £ ,  being  the 

price  of  the  said  goods. 


Patents. 
*Glaimfor  Payments  agreed  to  he  made  for  a  Licence  to  use  a  Patent  (e). 

1.  By  an  agreement  in  writing  made  between  the  plaintifE  and  the 

defendant  dated  the ,  19 —  [or,  as  the  case  may  be],  the  plaintiff 

granted  to  the  defendant  licence  and  permission  to  use  a  patent  invention 
[state  what]  whereof  the  plaintifi  was  owner,  and  iu  consideration  thereof 
the  defendant  agreed  to  pay  to  the  plaintifi  the  sum  of per . 

2.  There  is  now  due  and  owing  from  the  defendant  to  the  plaintiff 
£ for  the  defendant's  use  of  the  said  invention  under  the  said  licence. 

Particulars  : — 

19 — , .    Amount  payable  for  licence  between  these  dates 

to .  at per  ■ as  agreed      £ 

And  the  plaintiff  claims  £ . 

(e)  An  action  will  lie  to  recover  money  agreed  to  be  paid  by  the  defendant  for 
an  assignment  of,  or  a  Uoenoe  to  use,  a  patent,  where  the  consideration  has  been 
executed  and  the  defendant  has  had  the  benefit  of  the  assignment  or  hcence, 
although  the  assignment  or  Hoence  was  not  under  seal  {Chanter  v.  Dewhurst,  12 
M.  &  W.  823 ;  13  L.  J.  Ex.  198). 

On  an  assignment  of  a  patent,  or  on  the  grant  of  a  hcenoe  to  use  a  patent,  there 
is  no  implied  warranty  that  the  patent  is  vaUd  {Hall  v.  Gander,  2  C.  B.  N.  S.  22  ; 
26  L.  J.  C.  P.  138,  288  ;  Wilson  v.  Union  Oil  Mills,  9  Patent  Cases,  57,  63).  But 
the  assignor  can  take  no  advantage  of  the  invalidity  of  the  patent  as  against  the 
assignee  {Walton  v.  Lavaier,  8  C.  B.  N.  8.  162, 186  ;  29  L.  J.  0.  P.  275).  Nor  can 
the  assignee,  in  general,  dispute  the  validity  of  the  patent  as  against  the  assignor 
{Lawes  v.  Purser,  6  E.  &  B.  930  ;  26  L.  J.  Q.  B.  25  ;  Crossley  v.  Dixon,  10  H.  L.  0. 
293  ;  32  L.  J.  Ch.  617).  So  a  Uoensee  is  estopped,  during  the  continuance  of  the 
licence,  from  denying  the  validity  of  the  patent  (see  Axman  v.  Lund,  L.  R.  18 
Eq.  330). 

On  the  sale  of  a  specified  article  under  its  patent  or  trade  name  there  is  no 
warranty  that  it  shall  answer  the  purpose  for  which  it  is  ordered  (Sale  of  Goods 
Act,  1893,  s.  14  (1),  cited  post,  p.  257  ;  Chanter  v.  Hopkins,  4  M.  &  W.  399). 

Although  a  mere  Kcenoe  not  coupled  with  a  grant  is  in  general  revocable,  an 
exclusive  licence  for  the  use  of  a  patent  was  held  not  to  be  revocable,  where  a  lump 
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Pawnbrokers  (/). 


Penal  Statutes. 

Commencement  and,  Conclusion  of  a  Claim  by  an  Informer  in  a  Qui 

Tam  Action  {g). 

1.  The  plaintifE  sues  in  this  action  as  well  for  the  King  [or,  for  the  poor 
of  the  parish  of ,  in  the  county  of ]  as  for  himself. 

sum  had  been  paid  down  for  it,  and  the  deed  showed  an  intention  that  it  should 
not  be  revooable  {Chiyot  v.  Thomson,  [1894]  3  Ch.  388  ;  64  L.  J.  Ch.  32). 

(/)  Under  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c.  93),  a  pawnbroker  may 
maintain  an  action  for  the  balance  of  the  loan  after  sale  of  the  pledge  for  an 
amount  less  than  the  debt  {Jones  v.  Marshall,  24  Q.  B.  D.  269  ;  59  L.  J.  Q.  B.  123). 
That  Act  does  not  interfere  with  the  rights  of  an  owner  of  property  which  is 
pledged  improperly  and  against  his  will  {Singer  Co.  v.  ClarTc,  5  Ex.  D.  37  ; 

49  L.  J.  Ex.  226  ;  Burrmos  v.  Bimes,  82  L.  T.  721 ).  Delivery  of  the  thing  pledged 
is  essential  to  all  pledges,  but  this  may  be  without  a  physical  change  of  the  posses- 
sion, as  for  instance  where  the  pledgor  agrees  to  hold  and  does  hold  the  pledge  on 
behalf  of  the  pledgee.  (See  Martin  v.  Capper,  11  C.  B.  N.  S.  730,  734 ;  Grigg  v. 
National  Gmrdian  Ass.  Co.,  [1891]  3  Ch.  206,  211  ;  61  L.  J.  Ch.  11.) 

{g)  A  claim  for  a  penalty  imposed  by  statute,  although  it  is  in  the  nature  of  a 
debt,  cannot  be  specially  indorsed  on  the  writ  of  summons  (Ord.  III.,  r.  6).  The 
Statement  of  Claim  in  an  action  for  such  penalty  must  show  how  the  defendant 
became  liable  to  the  penalty  ;  it  should  state  the  facts  bringing  the  case  within 
the  statute,  and  it  is  usually  convenient,  though  not  strictly  necessary,  to  insert 
an  averment  that  the  defendant's  acts  were  contrary  to  the  statute.  Where  the 
action  is  given  to  the  party  aggrieved,  the  Statement  of  Claim  must  state  as  a  fact 
or  show  that  the  plaintiff  is  a  party  aggrieved  {Hollii  v.  Marshall,  2  H.  &  N.  755  ; 
27  L.  J.  Ex.  235  ;  Robinson  v.  Currey,  7  Q.  B.  D.  465  ;  50  L.  J.  Q.  B.  561). 

Where  a  statute  imposes  a  penalty  for  doing  or  omitting  to  do  certain  acts,  it 
does  not  necessarily  follow,  even  where  the  penalty  is  not  given  to  the  party 
aggrieved,  that  an  action  wiU  he  for  special  damage  sustained  by  the  plaintifE 
from  the  doing  of  the  acts.  Whether  in  such  a  case  the  doing  or  omitting  of 
those  acts  does  or  does  not  give  a  right  of  action  for  damages  to  a  party  suffering 
damage  from  the  breach,  must  depend  upon  the  object  and  language  of  the 
particular  statute  {Cowley  v.  Newmarket  Local  Board,  [1 892]  A.  C.  345, 352  ;  62  L.  J. 
Q.  B.  65  ;  Baron  v.  Portslade  U.  D.  C,  [1900]  1  Q.  B.  588  ;  69  L.  J.  Q.  B.  899). 

50  where  a  statute  creates  a  new  right  and  contains  special  provisions  for  the 
mode  of  enforcing  it,  the  particular  remedy  prescribed  by  the  statute  is  generally 
exclusive,  though  the  question  in  each  case  is  one  of  the  construction  of  the 
particular  statute  {Pasmorev.  Oswaldiwistle,  [1898]  A.  C.  387, 394;  67  L.  J.Q.B.  635; 
Johnston  v.  Consumers  Gas  Co.,  [1898]  A.  0. 447, 454  ;  67  L.  J.  P.  C.  33).  Where  a 
penalty  is  imposed  by  statute,  and  nothing  is  said  as  to  who  may  recover  it,  and  it  is 
not  created  for  the  benefit  of  a  party  aggrieved,  and  the  offence  is  not  against  an 
individual,  such  penalty  belongs  to  the  Crown,  and  the  Crown  alone  can  maintain 
an  action  for  it  {Bradlaugh  v.  Clarke,  8  App.  Cas.  354  ;  52  L.  J.  O.  B.  505). 

For  forms  of  Statements  of  Claim  in  actions  for  penalties,  see  Si.  Leonard's, 
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2,  3,  &c.  [State  the  facts  which  constitute  the  cause  of  action  for  recovery  of 
the  penalty.] 

The  plaintifi,  as  well  for  the  King  [or,  for  the  poor  of  the  above-mentioned 
parish]  as  for  himself,  claims  £ [the  amount  of  the  penalty  sued  for]. 


For  a  Claim  to  recover  Penalties  for  default  in  supplying  Compensation 
Water  under  a  local  Act,  see  Meltham  Spinning  Co.  v.  Huddersfield,  89 
L.  T.  168  ;  affirmed,  lb.,  403. 


Penalty  :  see  "  Penal  Statutes,"  supra,  and  "  Liquidated 
Damages,"  ante,  p.  188. 


Pledge  :  see  "  Mortgage,"  ante,  p.  207  ;  "  Pawnbrokers' 
ante,  p.  213  ;  and  "  Conversion,"  post,  p.  281. 


Principal  and  Agent  :  see  "  Agent,"  ante,  p.  51. 
Principal  and  Surety  :  see  "  Guarantees,"  ante,  p.  141. 


Promissory  Notes  :  see  "  Bills  of  Exchange,  &c." 
ante,  p.  78,  and  post,  p.  524. 


Sale  of  a  Business  (A). 

*By  the  Vendor  against  the  Purchaser  of  a  Business  to  recover  the 

agreed  price. 

The  plaintiff's  claim  is  for  money  payable  by  the  defendants  to  the 
plaintifi  for  the  agreed  price  of  the  stock  in  trade  and  goodwill  of  the 

business  of  a ,  at ,  sold,  transferred,  and  given  up  by  the  plaintifi 

to  the  defendant  on  the of ,  19 — ,  pursuant  to  an  agreement  in 

writing  dated  the  ■ — ■ —  ■ — — ,  19 — . 

Particulars  : — 

SlioredHch  v.  Franklin,  3  0.  P.  D.  377  ;  47  L.  J.  0.  P.  727  ;  Robinson  v.  Currey, 
6  Q.  B.  D.  21  ;  50  L.  J.  Q.  B.  9  ;  Clarki'.  v.  Bradlaugh,  7  Q.  B.  D.  38  ;  44  L.  T.  667  ; 
Forbes  v.  Samuel,  [1913]  3  K.  B.  706  ;  82  L.  J.  K.  B.  1135. 

See  also  "  Sheriff,"  post,  p.  396. 

{h)  As  to  the  rights  of  the  vendor  and  the  purchaser  respectively  on  the  sale 
of  the  goodwill  of  a  business,  see  ante,  p,  156. 
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By  the  Purchaser  against  the  Vendor  of  a  Business  for  Breach  of  Warranty 
as  to  the  Takings  of  the  Business  :  see  "  Fraud,"  post,  pp.  319,  320. 


By  the  Purchaser  of  a  Business  on  a  Covenant  hy  the  Yendor  to  -pay  Liquidated 
Damages  in  the  event  of  his  carrying  on  a  like  Business  within  a  certain 
Distance  :  see  "  Injunction,"  ante,  p.  155. 


By  a  Master  against  a  former  Servant  for  Breach  of  an  Agreement  not  to 
carry  on  Business  within  a  certain  Distance :  see  Davey  v.  Shannon, 
4  Ex.  D.  81 ;  48  L.  J.  Ex.  459,  and  ante,  pp.  189,  190. 


Sale  op  Goods  (i). 
*Claimfor  the  Price  of  Goods  Sold  and  Delivered  (k). 
Tlie  plaintifi's  claim  is  for  the  price  of  goods  sold  and  delivered. 

(i)  Sales  of  goods  are  now  regulated  by  the  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  0.  71),  and,  consequently,  previous  decisions  are  of  no  importance  or  effect 
where  they  conflict  with  the  Act.  "  The  object  and  intent  of  the  statute  of  1893 
was,  no  doubt,  simply  to  codify  the  unwritten  law  applicable  to  the  sale  of  goods, 
but  in  so  far  as  there  is  an  express  statutory  enactment,  that  alone  must  be  looked 
at  and  must  govern  the  rights  of  the  parties,  even  though  the  section  may  to  some 
extent  have  altered  the  prior  common  law  "  (per  Cozens-Hardy,  M.R.,  in  Bristol 
Tramways,  &c.,  Co.,  Ltd.  v.  Fiat  Motors,  Ltd.,  [1910]  2  K.  B.  at  p.  836  ;  79 
L.  J.  K.  B.  1107).  But  where  the  Act  is  silent  on  a  particular  matter,  the  cases 
decided  prior  to  the  Act  on  that  matter  are  still  of  importance.  (See  s.  61  (2) ; 
and  Robinson  v.  Canadian  Pacific  By.  Co.,  [1892]  A.  C.  at  p.  487  ;  61 L.  J.  P.  C.  79). 

By  s.  62,  "  unless  the  context  or  subject-matter  otherwise  requires,"  the  term 
"  goods  "  includes  "  all  chattels  personal  other  than  things  in  action  and  money, 
and  also  includes  emblements,  industrial  growing  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be  severed  before  sale  or  under  the 
contract  of  sale." 

In  sales  of  goods,  unless  otherwise  agreed,  the  delivery  of  the  goods  and  the 
payment  of  the  price  are  concurrent  acts,  and  each  party  should  in  such  case  at 
the  proper  time  be  ready  and  willing  to  perform  the  act  to  be  done  on  his  part 
(see  s.  28),  except  in  oases  where  there  has  been  a  waiver  of  it  by  the  other  party, 
or  a  refusal,  or  conduct  amounting  to  a  refusal,  to  perform  the  concurrent  act  to 
be  done  by  him.     (See  post,  pp.  218,  678  ;   "  Conditions  Precedent,"  ante,  p.  122.) 

It  is  unnecessary  for  the  plaintiff  to  aver  in  the  Statement  of  Claim  that  he  was 
always  ready  and  willing  to  perform  his  part  of  the  contract.  But  if  the  plaintiff 
relies  upon  an  express  or  implied  waiver  of  it,  he  should  insert  an  averment  of 
such  waiver.     (See  ante,  p.  122.) 

(k)  The  date  and  amount  of  each  consignment  should  be  set  out  in  the  Statement 
of  Claim  (Parpaite  Freres  v.  Dickinson,  38  L.  T.  178).  "  The  price  in  a  contract 
of  sale  may  be  fixed  by  the  contract,  or  may  be  left  to  be  fixed  in  manner  thereby 
agreed,  or  may  be  determined  by  the  course  of  dealing  between  the  parties  : 
where  the  price  is  not  determined  in  accordance  with  the  foregoing  provisions,  the 
buyer  must  pay  a  reasonable  price.  What  is  a  reasonable  price  is  a  question  of 
fact  dependent  on  the  circumstances  of  each  particular  case  "  (s.  8).     "  Where 
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Particulars  : — 
19—,  31st  December—  £    s.    d. 

Balance  of  accoimt  for  butcher's  meat  [or,  as  the  case 
may  he,  describing  the  goods]  to  this  date,  full  par- 
ticulars whereof    are  set  out  in  the  pass  book 

delivered  to  the  defendant  week  by  week 35  10    0 

19 — ,  1st  January  to  31st  March — 

Butcher's  meat,  full  particulars  whereof  are  set  out  in 
the  said  pass  book      74:    5    0 

109  15    0 
19—,  1st  February.— Paid  45    0    0 

Balance  due    £64  15    0 

(See  R.  S.  C,  1883,  App.  C,  Sect.  IV.,  No.  1.) 


*For  the  Price  of  Goods  Bargained  and  Sold,  but  not  Delivered  (Z). 

The  plaintifi's  claim  is  for  [money  payable  by  the   defendant  to  the 
plaintifi  for]  the  price  of  goods  bargained  and  sold. 
Particulars  : — 

19—,  November  13th. 

50  tons  of  steel  rails  bought  by  the  defendant  under 
contract  in  writing  dated  • — ,  19 —  [or,  con- 
tained in  letters  dated,  &c.,  or,  as  the  case  may  be],  at 

£ per  ton,  to  be  paid  for  within  one  month,  but 

not  to  be  removed  from  the  plaintifi's  works  before 
payment    £ ■ — 


The  like,  where  part  of  the  Goods  Delivered  has  not  been  Accepted  (m). 

1.  On  October  20th,  1910,  the  defendants  by  their  agent  A.  B.  agreed 
to  buy  from  the  plaintifi,  and  the  plaintiS  bargained  and  sold  to  the 

there  is  an  agreement  to  sell  goods  on  the  terms  that  the  price  is  to  be  fixed  by 
the  valuation  of  a  third  party,  and  such  third  party  cannot  or  does  not  make  such 
valuation,  the  agreement  is  avoided ;  provided  that  if  the  goods  or  any  part 
thereof  have  been  delivered  to  and  appropriated  by  the  buyer,  he  must  pay  a 
reasonable  price  therefor  "  (s.  9  (1) ).  The  rules  as  to  when  the  property  in  the 
goods  passes  to  the  buyer  are  laid  down  in  ss.  16,  17,  18  &  49  (1). 

(/)  The  previous  form  applies  where,  upon  a  sale  of  goods,  the  property  has 
passed  and  the  goods  have  been  delivered  to  the  purchaser.  The  above  form 
appUes  where  the  goods  have  not  been  delivered,  although  the  property  in  them 
has  passed  to  the  buyer  and  the  contract  has  been  completed  in  aU  other  respects, 
and  the  delivery  was  not  a  part  of  the  consideration  for  the  price,  or  a  condition 
precedent  to  its  payment. 

(m)  As  to  when  the  buyer  is  deemed  to  have  accepted  the  goods,  see  ss.  34  &  35 
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defendants  certain  barley,  then  lying  on  the  plaintifi's  premises,  viz., 
306  sacks,  at  the  price  of  £1  per  sack. 

2.  All  the  said  barley  has  been  delivered  by  the  plaintifi  to  the  de- 
fendants ;  but  the  defendants  have  refused  and  still  refuse  to  pay  for  the 
same. 

3.  Alternatively,  the  plaintifi  says  that  the  defendants  have  accepted 
part  of  the  said  barley,  viz.,  44  sacks  ;  but  have  refused  and  still  refuse 
to  accept  the  remainder  of  the  said  barley,  or  to  pay  for  the  said  44 
sacks. 

The  plaintifi  claims — 

(a)  under  paragraphs  1  and  2 — ^£306  ;  or 

(b)  under  paragraph  3 — 

(i)  £44. 
(ii)  damages. 


For  Damages  for  not  accepting  Goods  Purchased  (n). 

1.  By  a  contract  made  between  the  plaintifi  and  the  defendant  in 

writing,  and  dated  the  ■ — ■ ,  19 — ,  the  defendant  agreed  to  purchase 

and  accept  from  the  plaintiff tons  of ,  to  be  delivered  by  the 

plaintifi  to  the  defendant  at  on  or  before  the  — — •,  19 — ,  at 

[the  price  of]  £ per  ton,  payable  [on  delivery,  or,  one  calendar  month 

after  delivery,  or,  as  the  case  may  he]. 

2.  The  defendant  did  not  accept  [or,  refused  on  the  • — —  ,  19 — , 

by  letter  dated  (or,  verbally,  or,  as  the  case  may  be),  to  accept]  the  said 
or  any  part  thereof,  or  pay  the  plaintiff  for  the  same. 

Particrdars  of  damage  : — 

Difference  between  the  said  contract  price  and  the  market 
price  [or,  if  there  is  no  market,  the  value]  of  the  goods 

on  the of ,  19 — ,  viz.,  £ per  ton  on 

tons    £ . 

[Add  special  damage,  if  any.] 

And  the  plaintiff  claims  £ damages. 

and  {AbioU  v.  Wolsely,  [1896]  2  Q.  B.  97  ;  64  L.  J.  Q.  B.  388).      As  to  when  the 
buyer  is  entitled  to  reject  the  goods,  see  ss.  11,  13,  14,  15,  30,  36,  53  (1),  62  (1). 

{n)  As  to  when  the  buyer  is  liable  to  the  seUerfor  his  neglect  or  refusal  to  take 
delivery  of  the  goods,  see  s.  37.  As  to  the  measure  of  damages  thereupon,  see 
s.  50,  and  Valpy  v.  OaUey,  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380  ;  NickoU  v.  Ashfon, 
[1900]  2  Q.  B.  at  p.  305 ;  69  L.  J.  Q.  B.  640.  An  unpaid  vendor  who  retains 
possession  of  the  goods  sold  has  in  general  a  lien  for  the  price,  and  may  on  the 
buyer's  default  in  payment  re-sell  the  goods,  if  they  are  perishable,  or  if  after 
notice  of  his  intention  to  re-sell  the  buyer  does  not  within  a  reasonable  time  pay 
or  tender  to  him  the  price  (ss.  39  (1),  48  (3) ). 
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For  Damages,  on  a  Sale  by  Instalments,  for  Befusal  to  accept  Goods  contracted 
for,  and  Repudiation  of  the  Contract,  and  also  to  recover  the  Price  of 
Goods  previously  delivered  under  the  Contract  (o). 

1.  By  a  contract  in  writing  dated  the ,  19 — ,  the  defendant 

purchased  and  agreed  to  accept  from  the  plaintifi  600  bags  of  potatoes,  to 

be  delivered  at  Hull  in  two  lots  of  300  bags  each,  on  the • ,  19 — , 

and  on  the ,  19 — ,  respectively,  at  the  price  of  £4  7s.  6d.  per  score 

bags,  payable  on  delivery. 

2.  The  plaintiff  accordingly,  on  the ,  19—,  delivered  300  bags 

of  potatoes  in  Hull  to  the  defendant,  who  then  accepted  the  same. 

3.  The  plaintifi  was  ready  and  willing  to  deliver  the  remaining  300 

bags  on  the  said ,  19 — ,  according  to  the  said  contract,  but  the 

defendant,  by  letter  dated  the ,  19 —  [or,  verbally  on  the 

,  19 — ,  or,  as  the  case  may  be],  wrongfully  repudiated  his  said  contract, 

and  refused  to  accept  or  pay  for  the  same,  whereby  the  plaintifi  lost  the 
benefit  of  the  said  contract,  and  was  obliged  to  sell  the  said  remaining  300 
bags  of  potatoes  at  a  lower  price,  viz.  £ per  score  bags. 

4.  The  defendant  has  not  paid  the  price  of  the  300  bags   actually 
delivered. 

Particulars  : — 

19 — ,  December  1st — 

Price  of  first  300  bags,  £65  12s.  6d. 

Loss  on  re-sale  of  300  bags  at  £ per  bag,  £ . 

The  plaintifi  claims  £ . 


(o)  "  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept 
delivery  thereof  by  instalments.  Where  there  is  a  contract  for  the  sale  of  goods 
to  be  delivered  by  stated  instalments,  which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  instalments,  or  the  buyer 
neglects  or  refuses  to  take  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a 
question  in  each  case,  depending  on  the  terms  of  the  contract  and  the  circumstances 
of  the  case,  whether  the  breach  of  contract  is  a  repudiation  of  the  whole  contract, 
or  whether  it  is  a  severable  breach  giving  rise  to  a  claim  for  compensation,  but 
not  to  a  right  to  treat  the  whole  contract  as  repudiated  "  (s.  31). 

If  the  default  in  payment  be  made  with  the  manifest  intention  of  repudiating 
the  contract,  or  under  circumstances  showing  an  absolute  incapacity  to  perform  it, 
so  that  the  party  in  default  cannot  be  regarded  as  ready  in  future  to  perform  his 
part,  the  seller  is  discharged  from  future  deliveries  {Cornwall  v.  Henson,  [1900] 
2  Oh.  298  ;  69  L.  J.  Ch.  581).  The  insolvency  or  bankruptcy  of  a  buyer,  where 
there  is  no  election  by  the  trustee  to  carry  out  the  contract,  may,  upon  this 
principle,  entitle  an  unpaid  seller  to  withhold  future  deliveries.  Similarly, 
although  the  liquidation  of  a  company  does  not  of  itseK  involve  inability  to  carry 
out  a  pending  contract,  it  may  with  other  circumstances  ground  an  inference  that 
the  company  has  renounced  the  contract  {Tolhurst  v.  Associated  Cement  Manu- 
facturers, [1902]  2  K.  B.  660,  671,  678  ;  71  L.  J.  K.  B.  949  ;  [1903]  A.  C.  414  ; 
72  L.  .T.  K.  B.  834) ,  and  thus  justify  a  seller  in  withholding  future  deliveries. 
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For  Damages  for  not  delivering  Goods  Purchased  (p). 

1.  By  a  contract  in  writing  dated  [&c.]  the  defendant  sold  and  agreed 
to  deliver  to  the  plaintifi  5000  tons  of  Merthyr  steam  coal  at  18s.  6d.  per 
ton  f.o.b.  at  Cardifi,  by  equal  monthly  deliveries  over  the  first  fi.ve  months 
of  19—.  ' 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damage  : — 

Difierence  between  market  price  in  April  and  May  and  the 

contract  price,  2s.  6d.  per  ton,  on  2000  tons   £250. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  VIII.) 


The  like,  alleging  Special  Damage  (q). 

1.  By  a  contract  in  writing  [contained  in  letters  from  the  plaintiff  to  the 

defendant  dated  • — — and ,  19 — ,  and  letters  from  the 

defendant  to  the  plaintifE  dated  • and ,  19 — ]  the  de- 
fendant agreed  to  sell  and  deliver  to  the  plaintifi  within  a  reasonable  time 
[40  tons]  of at  the  price  of  £ [per  ton]. 

2.  The  plaintifi,  as  the  defendant  at  the  time  of  the  making  of  the  said 
contract  well  knew,  required  the  said  goods  for  shipment  abroad  for  sale  to 
customers  at  a  profi.t  [of  £ per  ton]. 

3.  The  defendant  failed  [and  on  the ,  19 — ,  by  letter  dated 

that  day  refused]  to  deliver  any  part  of  the  said  goods  within  such  reason- 
able time  or  at  all  [or,  The  defendant  delivered  to  the  plaintifi  in  accordance 

with  the  said  contract tons  of  the  said ,  but  failed  to  deliver  any 

more  thereof  within  a  reasonable  time  or  at  all]. 

i.  The  plaintifi  was  unable  to  purchase  similar  goods  on  the  market  and 
unable  to  supply  his  said  customers,  and  lost  the  profit  he  would  have 
made  on  the  re-sale  and  had  to  pay  to  his  customers  compensation  for 
default  in  delivery  of  the  said  goods.  In  the  alternative  the  plaintifi  lost 
the  difierence  between  the  market  and  contract  prices  at  the  date  of  the 
breach,  which  was  the  same  as  the  said  profit. 

(p)  As  to  what  amounts  to  a  sufficient  delivery  by  the  vendor,  see  ss.  29 — 34. 
The  measure  of  damages  for  non-delivery  of  goods  sold  is  laid  down  in  s.  51.  (See 
WilUams  v.  Agius,  Ltd.,  [1914]  A.  C  510 ;  83  L.  J.  K.  B.  715.)  On  a,  sale  of 
specific  or  ascertained  goods  the  Court  may  direct  specific  performance  of  the 
contract  (s.  52). 

(q)  The  right  to  special  damage  in  the  case  either  of  buyer  or  seller  is  not  attected 
by  the  provisions  of  the  Act  as  to  the  measure  of  damages  (s.  64).  As  to  what 
can  be  claimed  as  special  damage,  see  post,  p.  253.  Loss  of  profit  on  a  re-sale 
cannot  in  general  be  recovered  unless  it  is  brought  to  the  notice  of  the  seller  at  the 
time  of  the  contract  that  re-salc  is  intended,  so  that  such  damages  are  then  fairly 
within  the  contemplation  of  the  parties,  and  there  is  no  market  in  which  it  is 
reasonably  practicable  for  the  purchaser  to  buy  goods  to  perform  his  coDtract  for 
re-sale  {Williams  v.  Reynolds,  fi  B.  &  S.  495:  34  L.  J.  Q.  B.  221  ;  OrShert 
Borgnis  v.  Nugent,  15  Q.  B.  D.  85  ;  54  L.  J.  Q,  B.  511). 


Digitized  by  Microsoft® 


220        STATEMENTS   OF   CLAIM  IN   ACTIONS   OP   CONTRACT 

Particulars  : — 

Loss  of  profit  or  difEerence  between  contract  and  market 
prices  on tons  at  £ per  ton    £- 

Compensation  paid  to  Messrs. ,  of £- 

The  plaintiS  claims  £ . 


For  Specific  Performance  of  a  Contract  to  deliver  ascertained  Goods  which 
the  Plaintiff  has  Purchased  (r). 

1.  By  letters  passing  between  tbe  plaintiff  and  the  defendant,  dated 
May  3rd,  5tli,  and  6tli,  1914,  it  was  agreed  that  the  plaintiff  should  pur- 
chase for  the  price  of  £300  and  that  the  defendant  should  sell  and  deliver 
to  the  plaintiff  a  certain  picture,  known  as  "  A  Portrait  of  Edwin  Drood," 
which  had  been  painted  by  Mr.  Luke  Fildes  in  the  year  1870. 

2.  The  defendants  failed  to  deliver  the  said  picture  to  the  plaintiff  within 
a  reasonable  time  after  May  6th,  and  on  August  13th,  1914,  the  plaintiff 
tendered  to  the  defendant  the  sum  of  £300  and  demanded  the  said  picture 
from  him.  Yet  the  defendant  refused  to  deliver  the  said  picture  to  the 
plaintiff  and  still  detains  and  withholds  the  same  from  him. 

And  the  plaintiff  claims — 

(1)  specific  performance  by  the  defendant  of  his  contract  to  deliver 

the  said  picture  to  the  plaintiff. 

(2)  damages  for  the  detention  of   the  said  picture  until   the  same 

is  delivered  to  the  plaintiff. 


For  Damages  for  delivering  Goods  inferior  to  Contract,  and  for  Non- 
Delivery  of  Part  of  the  Goods  contracted  for. 

1.  By  a  contract  in  writing  dated ,  19 — ,  the  defendant  sold 

and  agreed  to  deliver  to  the  plaintiff  100  sacks  of  flour  known  as  seconds, 
at  35s.  per  sack. 

2.  Eighty  sacks  delivered  were  inferior  to  seconds,  and  twenty  sacks 
were  not  delivered. 

Particulars  of  damage  : — 

£ 

80  sacks  at  4s 16 

20  sacks  at  5s 5 

£21 

The  plaintiff  claims  £21. 

(See  R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  2.) 

(r)  By  s.  52  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Viot.  o.  71),  it  is  enacted 
that :  "In  any  action  for  breach  of  contract  to  deliver  specific  or  ascertained  goods 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  plaintiff,  by  its  judgment 
or  decree  direct  that  the  contract  shall  be  performed  speoifioally,  without  giving 
the  defendant  the  option  of  retaining  the  goods  on  payment  of  damages.     The 
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Claim  for  not  delivering  Goods  according  to  Sample,  and  Short  Delivery. 

1.  By  a  contract  in  writing,  dated  the ,  19 — ,  the  plaintiff 

agreed  to  buy,  and  the  defendant,  through  his  agent,  J.  B. of  London, 

agreed  to  sell  to  the  plaintiff  fifteen  tons  or  thereabouts  of  pure  Manila 
Eeaper  Twine  at  £27  per  ton  f  .o.b.  London  Export  S.S. 

2.  The  defendant  by  the  said  contract  agreed  with  the  plaintiff  as 
conditions  of  the  said  contract  (inter  alia) — 

(a)  That  the  said  twine  should  be  of  a  quality  equal  to  a  sample  ball 

of  twine  submitted  by  the  defendant  to  the  plaintiff. 

(b)  That  the  said  twine  should  be  well  and  cleanly  spun  and  of  85  lbs. 

strain. 

(c)  That  the  said  twine  should  measure  not  less  than  550  feet  to  the  lb. 

3.  The  defendant  was  on  the  — — ,   19 — ,   verbally  informed, 

through  his  agent  aforesaid,  that  the  said  twine  was  intended  for  shipment, 
and  it  was  then  further  verbally  agreed  that  shipment  shoidd  be  guaranteed 
by  the  defendant  as  to  5  tons  part  thereof  by  steamer  leaving  London  on 

the ,  19 — ,  and  as  to  10  tons  remainder  thereof  within  seven 

days  after,  and  that  the  defendant  shoidd  supply  to  the  plaintifi  invoices 
of  the  twine  so  shipped. 

4.  In  pursuance  of  the  said  contract  the  defendant  shipped  for  the 

plaintiff  on  the ,  19 — ,  bales  of  twine  amounting  in  all  to  309 

bales,  and  the  defendant's  lighterman  transhipped  the  same  to  to 

customers  of  the  plaintiff. 

5.  By  the  invoices  supplied  by  the  defendant  the  weight  of  twine  in 
the  bales  aforesaid  was  stated  to  amount  to  312  cwt.  3  qrs.  6  lbs.,  whereas 
in  fact  the  defendant  in  breach  of  his  said  contract  shipped  only  292  cwt. 
0  qrs.  13  lbs. 

6.  The  said  twine  was  not  of  a  quality  equal  to  the  sample  ball  submitted 
by  the  defendant  to  the  plaintiff. 

7.  The  said  twine  was  not  well  and  cleanly  spun,  nor  of  85  lbs.  strain. 

8.  The  said  twine  did  not  measure  550  ft.  to  the  lb.,  but  measured  less 
than  506  ft.  on  an  average. 

9.  By  reason  of  the  facts  stated  the  customers  of  the  plaintifi  claimed 
compensation  for  the  deficiency  in  value  in  the  twine  caused  thereby,  or  in 
default  of  such  compensation  refused  to  accept  the  twine 

10.  The  plaintiff,  to  avoid  the  heavy  expense  of  re-shipping  the  twine 
to  this  coim.try  and  to  prevent  further  loss,  paid  to  the  said  customers  the 
sum  of  £43  Is.  4d.,  being  the  deficiency  in  value  of  the  said  twine  caused 
by  the  defendant's  said  breach  of  contract. 

The  plaintiff  claims  £ . 


judgment  or  decree  may  be  unconditional,  or  upon  such  terms  and  oonditions  as 
to  damages,  payment  of  the  price,  and  otherwise,  as  to  the  Court  may  seem  just 
and  the  application  by  the  plaintiff  may  be  made  at  any  time  before  judgment 
or  decree," 
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For  claims  for  breach  of  wa/rramty  on  sale  of  goods,  see  "  Warranty," 
post,  p.  251  et  seq. 


For  claims  for  fraud  on  sale  of  goods,  see  "Fraud,"  post,  p.  318. 


Sale   of   Land  (s). 

Claim  for  Purchase  Price  of  Land  Sold  (t). 

The  plaintiff's  claim  is  fox  £ ,  being  the  agreed  price  of  a  messuage 

and  land  No.  — , Street,  in  the of  ■ -,  on  the ,  19 — , 

sold  and  conveyed  by  the  plaintiff  to  the  defendant  [or  sold  and  assigned 

by  the  plaintiff  to  the  defendant  for  the  remainder  of  a  term  of years 

to  come  and  imexpired  therein].    The  agreement  is  in  writing  and  dated 
the ,  19 —  [or,  as  the  case  may  be]. 


By  Vendor  against  Purchaser,  on  a  Sale  by  Private  Contract,  for  not 
completing  the  Purchase. 

1.  By  a  contract  in  writing  dated,  &c.  [or,  made  by  letters  dated,  &c.], 
the  defendant  agreed  to  purchase  from  the  plaintiff  a  messuage  and  land 

known  as  No.  — , Street,  in  the  county  of for  the  price  of  £ , 

the  sale  to  be  completed  and  the  said  purchase-money  paid  to  the  plaintiff 
on  the ,  19 — . 

2.  [Except  in  cases  where  the  plaintiff  alleges  an  absolute  renunciation  and 

(s)  On  a  oontraot  for  the  sale  of  land,  in  the  absence  of  any  contrary  stipulation, 
the  vendor  must  make  out  a  good  title  to  the  estate  which  he  contracts  to  sell, 
and  deliver  at  his  own  expense  to  the  purchaser  or  his  solicitor  a  proper  abstract 
of  title,  and  verify  it,  if  required,  by  the  production  of  the  title  deeds  {Ellis  v. 
Rogers,  29  Oh.  D.  661,  670,  672  ;  Compton  v.  Bagley,  [1892]  1  Ch.  313 ;  61  L.  J.  Ch. 
113).  This  is,  however,  subject  to  the  provisions  of  the  Vendor  and  Purchaser 
Act,  1874,  and  of  the  Conveyancing  Act,  1881,  which,  inter  alia,  throws  on  the 
purchaser  the  expenses  of  evidence  not  in  the  possession  of  the  vendor  required 
by  the  purchaser  in  support  of  the  abstract  (In  re  Stuart,  [1896]  2  Ch.  328).  It  is 
under  ordinary  circumstances  the  purchaser's  duty,  unless  there  is  a  stipidation 
to  the  contrary,  to  prepare  and  tender  the  conveyance  for  execution,  and  it  is 
therefore  sufficient  if  the  vendor  was  ready  and  wUUng  to  execute  it. 

[t)  In  order  to  support  a  claim  for  the  purchase  price  of  land  sold  or  assigned, 
there  must  have  been  a  conveyance  or  assignment  to  the  defendant  {Laird  v.  Pirn, 

7  M.  &  W.  474  ;  Eofit  London  Union  v.  Metropolitan  By.  Co.,  L.  R.  4  Ex.  309  ;  38 
L.  J.  Ex.  225).     The  mere  giving  of  possession  is  not  enough  (Stat.  Frauds,  s.  1 ; 

8  &  9  Vict.  0.  106,  s.  3).  In  the  absence  of  a  conveyance  or  assignment  the  claim 
must  be  for  specific  performance  or  damages  ;  a  claim  for  specific  performance  is 
assigned  to  the  Chancery  Division  by  s.  34  of  the  Judicature  Act,  1873. 
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refusal  to  'perform  the  contract  on  the  fart  of  the  defendant,  the  Statement,  of 
Claim  should  in  some  way  show  thai  time  was  of  the  essence  of  the  contract  («), 
as,  for  instance,  by  inserting  some  such  averments  as  the  following : — It  was 
a  term  of  the  said  agreement  [or,  of  the  agreement  contained  in  the  said 
letters]  that  time  should  be  deemed  to  be  of  the  essence  of  the  contract  [or, 
The  defendant  was  guilty  of  gross  and  unreasonable  delay  in  performing 
the  contract  on  his  part  after  the  last-mentioned  day,  and  thereupon 

notice  in  writing  dated  the  — ,  19 — ,  was  given  by  the  plaintiff  to  the 

defendant  requiring  the  defendant  to  complete  the  said  purchase  and  pay 
the  said  price  to  the  plaintiff  within  a  reasonable  time,  viz.,  on  or  before 
the ,  19 — •,  which  elapsed  before  action].] 

3.  The  defendant  has  not  completed  the  said  purchase  or  paid  the  said 

price,  or  any  part  thereof,  to  the  plaintiff  [or.  The  defendant,  on  the 

,  19 — ,  by  a  letter  dated  that  day,  wholly  renounced  the  said  contract 

and  absolutely  refused  to  perform  the  same  on  his  part],  whereby  the 
plaintiff  lost  the  benefit  of  the  said  contract  and  has  suffered  damage 
of  which  the  following  are  the  particulars. 

Particulars : — 


(u)  By  s.  25  (7)  of  the  Judicature  Act,  1873,  as  amended  by  s.  10  of  the  Judicature 
Act,  1875,  stipulatiotis  in  contracts,  as  to  time  or  otherwise,  which  would  not, 
before  the  Judicature  Acts,  have  been  deemed  to  be  or  to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of  Equity,  shall  receive  in  aU  Courts  the  same 
construction  and  effect  as  they  would  have  theretofore  received  in  equity.  In 
sales  of  land,  except  where  the  property  sold  is  of  a  diminishing  or  fluctuating 
nature,  time  is  not  of  the  essence  of  the  contract,  unless  it  is  so  by  express  stipula- 
tion or  necessary  imphcation.  Yet,  though  time  may  not  be  originally  of  the 
essence  of  the  contract,  where  there  is  great  and  improper  delay  on  one  side,  the 
other  party  has  a  right  to  fix  a  reasonable  time  within  which  the  contract  is  to  be 
completed,  and  a  distinct  written  notice  by  him  that  he  will  consider  the  contract 
at  an  end,  if  not  completed  within  a  reasonable  time  named,  is  treated  as  binding 
on  the  party  to  whom  it  is  given  {Compton  v.  Bagley,  [1892]  1  Ch.  313  ;  61 L.  J.  Ch. 
113). 

In  such  sales,  where  time  is  not  of  the  essence  of  the  contract,  a  purchaser 
seeking  damages  is  no  longer  obhged  to  prove  his  readiness  and  willingness  to 
complete  on  the  day  named,  but  may  recover  if  he  can  prove  such  readiness  and 
willingness  within  a  reasonable  time  after  the  stipulated  day  {Howe  v.  Smith,  27 
Ch.  D.  89,  103  ;  53  L.  J.  Ch.  1055 ;  Cornwall  v.  Henson,  [1900]  2  Ch.  298 ;  69 
L.  J.  Ch.  581).  As  examples  of  properties  in  respect  of  which  time  would  in 
general  be  of  the  essence  of  the  contract,  mining  leases,  short  leases,  leases  of 
hcensed  premises,  and  land  for  immediate  use  for  building,  and  the  hke,  may  be 
mentioned  (Tadcaster  Brewery  Go.  v.  Wilson,  [1897]  1  Ch.  705,  711 ;  Jones  v. 
Gardiner,  [1902]  1  Ch.  191,  196 ;  71  L.  J.  Ch.  93).  If  the  action  is  brought  in 
respect  of  a  breach  by  an  absolute  refusal  to  perform  the  contract  amounting  to  a 
renunciation  of  it  before  the  time  for  performance,  such  refusal  dispenses  with  the 
subsequent  performance  by  the  plaintiff  of  conditions  under  the  contract,  such  as 
subsequent  readiness  and  willingness  "on  his  part  to  perform  acts  remaining  to  be 
done  by  him  thereunder  {Williams  v.  Briscoe,  22  Ch.  D.  441). 
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By  Vendor  against  Purchaser,  on  a  Sale  hy  Auction,  for  not  completing  the 

Purchase  (x). 

1.  The  plaintifi  on  the ,  19—,  caused  to  be  put  up  for  sale  by 

public  auction  by  Messrs. ,  at ,  a  messuage  and  land  called , 

situate  in  the  parish  of ,  in  the  county  of ,  upon  and  subject  to 

the  following,  among  other,  conditions  of  sale,  which  were  printed  in  the 
particulars  of  sale  :  [State  the  material  conditions,  as  for  instance]  That  the 
highest  bidder  should  be  the  purchaser,  and  that  the  purchaser  should  pay 

a  deposit  of per  cent,  immediately  after  the  sale,  and  the  remainder  of 

the  purchase-money  on  the ,  19 — ,  on  which  day  the  purchase 

should  be  completed,  and  that  if  the  purchaser  should  fail  to  comply  with 
the  conditions  his  deposit  should  be  forfeited,  and  the  vendor  should  be  at 
liberty  to  re-sell  the  premises  by  public  auction  or  private  contract,  as  he 
should  think  fit,  and  the  deficiency,  if  any,  in  price,  and  all  expenses 
attending  such  re-sale  should  be  paid  by  the  purchaser  to  the  vendor. 

2.  At  such  sale  the  defendant  was  the  highest  bidder  for  the  said  pro- 
perty, and  purchased  the  same  from  the  plaintifi  for  £ ,  upon  and 

subject  to  the  said  conditions,  [and  signed  an  agreement  of  that  date  at 
the  foot  of  a  copy  of  the  said  particulars  of  sale  whereby  he  agreed  with 
the  plaintiff  to  purchase  the  same  at  the  said  price,  and  upon  and  subject 
to  the  said  conditions,]  and  paid  the  said  deposit. 

3.  [Here  insert  averments  showing  that  time  was  originally  of  the  essence 
of  the  contract,  or  was  made  so  by  notice  ;  see  paragraph  2  of  the  preceding 
form.] 

i.  The  defendant  did  not  and  would  not  complete  the  purchase  on  his 

{x)  By  the  Sale  of  Land  by  Auction  Act,  1867  (30  &  31  Vict,  o,  48),  b.  5,  it  ia 
enacted  that  "  The  particulars  or  conditions  of  sale  by  auction  of  any  land  shall 
state  whether  such  land  will  be  sold  without  reserve,  or  subject  to  a  reserved 
price,  or  whether  a  right  to  bid  is  reserved  ;  it  it  is  stated  that  such  land  will  be 
sold  without  reserve,  or  to  that  effect,  then  it  shall  not  be  lawful  for  the  seller  to 
employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take  knowingly  any 
bidding  from  any  such  person.'' 

If  the  seller  does  employ  a  "  puffer  "  or  person  to  bid  for  him  oontraiy  to  this 
section,  such  bidding  is  a  fraud,  and  a  purchaser,  on  discovering  that  he  has  been 
thus  "  run  up,"  may  rescind  the  contract.  (See  Thometl  v.  Haines,  15  M.  &  W. 
367  ;  OilUat  v.  Qilliat,  L.  R.  9  Eq.  60  ;  39  L.  J.  Oh.  142 ;  Parfitt  v.  Jepson,  46 
L.  J.  C.  P.  522,  532.) 

Where,  after  a  sale  by  auction,  the  purchaser  is  entitled  to  rescind  the  contract, 
he  may  maintain  an  action  for  the  deposit  against  the  auctioneer,  if  he  has  received 
it  as  a  stakeholder  on  behalf  of  both  parties,  or  against  the  vendor  if  it  has  been 
paid  to  him  {Harrington  v.  Hoggart,  1  B.  &  Ad.  677) ;  but  not  against  a  person 
to  whom  the  money  was  paid  merely  as  agent  for  the  vendor  {Bamford  v.  Shuttle- 
worth,  11  A.  &  E.  926  :  Ellis  v.  Goulton,  [1893]  1  Q.  B.  350 ;  62  L.  J.  Q.  B.  232  ; 
and  see  further,  "  Axictioneer,"  ante,  p.  66).  He  cannot  recover  interest  from  the 
auctioneer  although  the  latter  has  invested  the  money  at  interest  {Harrington  v, 
Hoggart,  supra). 
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part,  01  pay  the  remainder  of  the  purchase-money,  whereupon  the  plaintiff 

re-sold  the  said  property  by  public  auction  on  the ,  19 — ,  for  the 

sum  of  £ only,  leaving  a  deficiency  of  £ on  such  re-sale,  and  the 

expenses  incurred  by  the  plaintifi  in  and  about  such  re-sale  amounted  to 
£ . 

Particulars  are  as  follows  : — [State  same.] 

5.  The  defendant  had,  on  the  —  • ■,  19 — ,  by  a  letter  of  the  plaintifi's 

solicitors,  dated  that  day,  notice  of  the  re-sale  and  of  the  said  deficiency 
and  expense,  but  he  has  not  paid  the  amount  thereof  to  the  plaintifi. 

And  the  plaintifi  claims  £ damages. 


By  Purchaser  against  Vendor,  on  a  Sale  by  Private  Contract,  for  Damages 
for  not  completing,  and  for  a  Return  of  the  Deposit  (y). 

1.  By  an  agreement  in  writing  dated  the ,  19—  [or,  By  letters 

dated and ],  it  was  agreed  between  the  plaintifi  and  the  defendant 

{y)  The  deposit  is  in  general  paid  as  a  guarantee  for  the  performance  of  the 
contract,  and  even  when  there  is  no  condition  for  forfeiture,  the  purchaser  is 
not,  as  a  rule,  entitled  to  recover  the  deposit,  if  the  sale  goes  off  from  his  default, 
as  for  instance  from  his  refusal  to  accept  completion,  or  his  repudiation  of  the 
contract  {Hart  v.  Porthgain  Harbour  Co.,  [1903]  1  Ch.  at  p.  693).  But  where  the 
contract  is  rescinded  by  reason  of  fraud  or  misrepresentation  on  the  part  of  the 
vendor  or  on  the  ground  of  mistake  {Torrance  v.  Bolton,  L.  R.  8  Ch.  118  ;  42  L.  J. 
Ch.  177  ;  see  also  WMtbreadv.  Watt,  [1901]  1  Ch.  911,  915  ;  [1902]  1  Ch.  835,  839, 
840 ;  71  L.  J.  Ch.  424),  the  purchaser  may  sue  for  the  deposit  as  for  a  debt.  If 
the  purchaser  makes  default,  and  by  the  terms  of  the  contract  it  is  forfeited,  he 
cannot  recover  it  {Soper  v.  Arnold,  14  App.  Cas,  429  ;  59  L.  J.  Ch.  214). 

Where  the  estate  remains  the  property  of  the  vendor  (though  possession  may 
have  been  given  to  the  purchaser),  the  vendor  is  not,  in  the  absence  of  an  agree- 
ment to  that  effect,  entitled  to  claim  the  unpaid  purchase-money  as  a  debt,  and 
the  measure  of  damages  in  actions  against  a  purchaser  for  not  completing  is  the 
loss  sustained  by  the  vendor  from  the  breach  of  contract,  as  the  difference  between 
the  amount  of  the  agreed  purchase-money  and  the  estimated  saleable  value  of  the 
land,  together  with  the  amount  of  the  loss  of  interest  on  the  purchase-money  and 
the  costs  incurred.  (See  Laird  v.  Pirn,  7  M.  &  W.  474.)  Ordinarily  the  amount 
of  the  deposit,  if  any,  must  be  allowed  for  in  the  computation  of  damages,  and  this 
even  where  there  is  a  condition  that  the  purchaser  shall  make  good  any  loss  on  a 
re-sale,  and  the  vendor  sues  for  the  amount  of  the  loss  on  such  re-sale  {Ochenden  v. 
Henly,  E.  B.  &  E.  485  ;  27  L.  J.  Q.  B.  361  ;  Essex  v.  Daniell,  L.  R.  10  C.  P.  538). 

In  an  action  by  the  purchaser  against  the  vendor  for  not  completing  the  pur- 
chase, the  purchaser  can  claim  as  damages  the  costs  of  preparing  and  entering  into 
the  agreement,  and  the  costs  of  investigating  the  title,  and  of  endeavouring  to 
procure  a  good  title  {Hodges  v.  Earl  of  Lichfield,  1  Bing.  N.  0.  492) ;  and  it  is 
sufficient  if  these  costs  have  been  incurred,  though  not  paid  before  action  {Richard- 
son V.  Chosen,  10  Q.  B.  756).  He  may  also  claim  interest  on  the  deposit  money  as 
special  damage,  though  not  as  a  debt  {De  Bernales  v.  Wood,  3  Camp.  258).  He 
cannot  claim  the  costs  of  raising  the  purchase-money  in  readiness  for  payment, 
nor  the  interest  on  it  while  lying  idle,  where  it  has  been  raised  prematurely  and 
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that  the  defendant  should  sell  to  the  plaintiS,  and  the  plaintiff  should 
purchase  from  the  defendant,  the  • — ■ —  Farm,  ■ {specify  the  property] 

before  ascertaining  whether  the  vendor  has  a  good  title  ;  but  where  the  purchaser 
has  acted  reasonably  and  properly  in  raising  and  setting  apart  the  purchase- 
money,  and  was  justified  by  the  circumstances  in  so  doing,  it  seems  that  such 
interest  would  be  recoverable  as  special  damage.  He  cannot  claim  the  costs  of  a 
Chancery  suit  brought  by  him  against  the  defendant  for  specific  performance, 
and  dismissed  for  defect  of  the  defendant's  title  {MaJden  v.  Fyson,  11  Q.  B.  292) ; 
nor  the  extra  costs  of  a  Chancery  suit  brought  against  him  by  the  defendant  and 
dismissed  with  costs  (Hodges  v.  Earl  of  Lichfield,  supra :  and  see  Gray  v.  Fowler, 
L.  B.  8  Ex.  249;  42  L.  J.  Ex.  161). 

The  purchaser  oaimot  claim  damages  for  the  loss  of  his  bargain,  or  for  loss  of 
profit  on  a  re-sale,  where  the  vendor  fails  to  complete  by  reason  of  a  defect  in  his 
title,  provided  the  vendor  acted  hond,  fide,  and  had  reasonable  grounds  for  sup- 
posing that  he  had,  or  could  in  due  time  acquire,  a  good  title  (Flureau  v.  Thomhill, 
2  W.  BI.  1070  ;  Bain  v.  Fothergill,  L.  E.  7  H.  L.  158  ;  43  L.  J.  Ex.  423 ;  Rome  v. 
School  Board  for  London,  36  Ch.  D.  619,  622  ;  57  L.  J.  Ch.  179). 

But  where  the  vendor  fails  to  complete  from  any  other  cause  than  inability  from 
defect  of  title,  e.g.,  where  the  sale  goes  off  from  his  refusing  to  complete  (see 
Simons  v.  Patchett,  7  E.  &  B.  at  p.  572),  or  from  his  dechning,  or  purposely  omitting, 
to  take  the  necessary  steps  for  giving  possession  to  the  purchaser  (Engell  v.  Fitch, 
L.  R.  3  Q.  B.  314 ;  4  lb.  659  ;  37  L.  J.  Q.  B.  145 ;  38  L.  J.  Q.  B.  304),  or  from 
his  not  taking  the  ordinary  and  proper  steps  to  obtain  the  consent  of  a  person 
whose  consent  was  necessary  in  order  to  make  a  good  title  {Day  v.  Singleton,  [1899] 
2  Ch.  320  ;  68  L.  J.  Ch.  593),  the  purchaser  is  entitled  to  recover  damages  for  the 
loss  of  his  bargain,  and  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  value  of  the  land  at  the  time  of  the  breach  of  contract,  and 
the  fact  that  the  purchaser  has  re-sold  the  land  at  an  enhanced  price  is  primA  facie 
evidence  of  its  value  {Engell  v.  Fitch,  supra).  So  where,  on  an  agreement  to 
grant  a  lease,  the  intended  lessor  wilfully  refused  to  give  possession  according  to 
the  contract,  he  was  held  Uable  for  damages  in  respect  of  the  loss  of  profits  by 
delay  of  a  trade,  for  the  purpose  of  which,  as  he  knew,  the  premises  had  been  taken 
by  the  intended  lessee  {Jaques  v.  Millar,  6  Ch.  D.  153  ;  47  L.  J.  Ch.  544 ;  see 
Boyal  Bristol  Building  Society  v.  Bomash,  35  Ch.  D.  390  ;  56  L.  J.  Ch.  840,  and 
Jones  V.  Gardiner,  [1902]  1  Ch.  191 ;  71  L.  J.  Ch.  93). 

Where  there  has  been  an  actual  conveyance  to  the  purchaser  of  the  estate 
bargained  for,  the  purchaser's  remedy  under  ordinary  circumstances  is  upon  the 
covenants  for  title  (if  any)  contained  expressly  or  by  imphoationin  the  conveyance 
{Clare  v.  Lamh,  L.  R.  10  C.  P.  334  ;  44  L.  J.  C.  P.  177  ;  Baynes  v.  Lloyd,  [1895]  1 
Q.  B.  820  ;  64  L.J.  Q.  B.  787) ;  and  in  an  action  for  the  breach  of  such  covenants 
he  is,  generally  speaking,  entitled,  if  evicted,  to  recover  the  whole  value  of  the 
estate,  besides  any  special  damage  sustained  by  him  in  consequence  of  the  breach. 
(See  G.  W.  By.  Co.  v.  Fisher,  [1905]  1  Ch.  316  ;  74  L.  J.  Ch.  241.)  Thus,  in  an 
action  for  a  breach  of  the  covenant  for  quiet  enjoyment  in  a  lease,  the  value  of 
the  term  is  recoverable  {Williams  v.  Burrell,  1  C.  B.  402). 

A  vendor  who  remains  in  possession  of  the  property  contracted  to  be  sold  is  for 
some  purposes  in  the  position  of  a  trustee  of  the  property  for  the  purchaser,  and  he 
may  be  made  responsible  for  loss  or  damage  caused  by  his  not  taking  reasonable 
care  of  the  property  (Clarice  v.  Bamuz,  [1891]  2  Q.  B.  456  ;  60  L.  J.  Q.  B.  679). 
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for  £        ,  of  which  £ should  be  paid  immediately  as  a  deposit  in  part 

payment  of  the  purchase-money,  and  the  remainder  on  the , 

19 — ,  on  which  day  the  said  sale  should  be  completed,  and  the  said  property 
should  be  conveyed  by  the  defendant  to  the  plaintiff. 

2.  [Here  insert  averments  showing  that  time  was  originally  of  the  essence 
of  the  contract,  if  such  was  the  case.] 

3.  The  plaintifi  duly  paid  the  said  deposit,  and  was  ready  and  willing  to 
carry  out  the  said  agreement  on  his  part. 

4.  [//"time  was  not  originally  of  the  essence  of  the  cont.ract,  insert  averments 
showing  thai  it  was  made  so  by  notice  given  after  unreasonable  delay  on  the 
part  of  the  defendant :  see  paragraph  2  of  the  form,  ante,  p.  222.] 

5.  The  defendant  has  not  completed  the  said  sale,  and  the  said  property 
has  not  been  conveyed  by  the  defendant  to  the  plaintifE. 

6.  By  reason  of  the  above-mentioned  breach  of  contract  the  plaintifi  lost 
the  use  of  the  money  paid  by  him  as  such  deposit  as  aforesaid  and  of  other 
moneys  provided  by  him  for  the  completion  of  the  said  purchase,  and 
has  lost  the  expenses  incurred  by  him  in  investigating  the  title  of  the 
defendant,  &c. 

Particidars : — 

The  plaintifi  claims  £ ,  the  amount  of  the  said  deposit,  and  £ 

damages. 


The  like,  for  not  deducing  a  good  Title,  and  for  a  Return  of  the 
Deposit  (z). 

1.  [The  same  as  in  the  preceding  form  down  to  the  word  "  completed,"  and 

proceed  as  follows  ;— ]  and  that  the  defendant  should  on  or  before  the 

,  19 — ,  deduce  and  make  a  good  title  to  the  said  premises,  commencing 

with  (cfcc,  according  to  the  fact),  and  on  payment  of  the  said  remainder  of 
the  purchase-money  should  execute  a  conveyance  of  the  said  premises  to 
the  plaintifi. 

2,  3,  4.    [As  in  paragraphs  2,  3  and  i  of  the  preceding  form.'] 

5.  The  defendant  has  not  deduced  or  made  a  good  title  to  the  said 
premises  as  agreed  or  at  all. 

Particulars  : — [Here  state  details  of  the  defects  in  title,  <&c.] 

6.  [The  same  as  in  paragraph  6  of  the  preceding  form.] 
Particulars : — 

The  plaintifi  claims,  &c.  [as  in  the  preceding  form]. 

{z)  Where  the  contract  is  rescinded  for  want  of  title  or  default  on  the  part  of 
the  vendor,  and  there  is  a  total  failure  of  consideration,  the  purchaser  is  entitled 
to  recover  the  deposit  as  a  debt  (see  "  Money  received,"  ante,  p.  204).  As  to  the 
damages  recoverable  in  an  action  for  breach  of  implied  covenant  for  title,  see 
the  preceding  note. 
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Schoolmaster. 
*Claim  by  a  Schoolmaster  for   Tuition,  Board,   &c. 

The  plaintifi's  claim  is  for  money  payable  for  work  done  by  tbe  plaintiff, 
as  a  schoolmaster,  in  and  about  the  instruction  of  G.  H.  [the  defendant's 
son]  for  the  defendant  at  his  request,  and  for  board,  lodging,  washing, 
books,  and  other  necessaries  and  goods  provided  by  the  plaintifi  for  the  said 
G.  H.  at  the  request  of  the  defendant. 

Particulars  : — 


By  a  Schoolmaster  for  Removing  a  Pupil  loithout  previously  giving 
a  Term's  Notice  (a). 

1.  The  plaintifi  is  the  proprietor  of  a  school  at ,  and  on  the 


-,  19 — ,  received  the  defendant's  son  G.  H.  at  the  said  school  under  an 
agreement  between  the  plaintifi  and  the  defendant,  contained  in  a  printed 

prospectus  and  in  a  letter  from  the  defendant  dated  the ,  19 — 

[or,  contained  in  letters  dated,  &c.,  or,  as  the  case  may  be],  that  the  plaintifi 
should  provide  the  said  G.  H.  with  education,  board,  and  lodging,  whilst  he 
should  be  at  such  school,  and  that  the  defendant  should  pay  the  plaintifi 

therefor  £ per  term,  and  that  the  defendant  should  continue  the  said 

G.  H.  at  the  said  school  to  be  educated,  boarded,  and  lodged  as  aforesaid, 
until  the  expiration  of  a  term's  notice,  to  be  given  to  the  plaintifi  by  the 
defendant  of  his  intention  to  take  the  said  G.  H.  away  from  the  said  school 
or,  if  he  should  take  the  said  G.  H.  away  from  the  said  school  without 
giving  such  notice  as  aforesaid,  he  should  pay  the  plaintiff  for  one  term  at 
the  rate  aforesaid,  in  addition  to  the  payment  for  the  terms  during  which 
the  said  G.  H.  had  continued  at  the  said  school. 

2.  The  said  G.  H.  was  and  remained  at  the  said  school  under  the  said 

agreement  until  the ,  19 — ,  when  the  defendant  took  away  the  said 

G.  H.  from  the  said  school  without  giving  the  plaintifi  any  such  notice  as 
aforesaid,  but  the  defendant  has  not  paid  the  plaintifi  for  one  additional 
term  as  agreed. 

The  plaintifi  claims  £ . 

{See  a  form  in  Simeon  v.  Watson,  46  L.  J.  Q.  B.  679.) 

(a)  When  it  is  an  express  term  of  the  contract  that  the  parent  should  pay  a 
term's  fees  if  the  pupil  is  removed  without  a  term's  notice,  the  amount  can  be 
recovered  as  liquidated  damages  {Lennssen  v.  Thornton,  3  Times  L.  R.  657  ; 
Jones  V.  Turner,  7  Times  L.  R.  421).  If  the  contract  merely  states  that  a  term's 
notice  is  required,  the  damages  are  unliquidated,  and  only  the  amount  actually 
lost  can  be  recovered  {Denman  v.  Winstanley,  4  Times  L.  R.  127  ;  Jones  v.  Turner, 
supra).  No  action  will  lie  for  the  removal  of  a  pupil  without  the  term's  notice 
if  the  pupU  is  prevented  from  returning  to  school  by  iUness  {Simeon  v.  Watson, 
46  L.  J.  Q.  B.  679),  but  the  fact  that  the  pupU  becomes  Ul  after  a  term  has  com- 
menced and  is  thereby  prevented  from  attending  the  school  does  not  discharge 
the  obligation  to  pay  fees  for  that  term  {Collins  v.  Price,  5  Bing.  132). 
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Shares  (6). 
*Glaimfor  the  Price  of  Shares. 

The  plaintiff's  claim  is  for  money  payable  for  the  price  of shares  of 

and  in  a  company  called \here  state  the  name  of  the  company],  sold  and 

transferred  by  the  plaintiff  to  the  defendant. 

Particulars  : — 


By  the  Vendor  of  Shares  against  the  Purchaser  for  not  accepting  the 

Shares  (c). 

1.  By  a  contract  in  writing  dated  the • ,  19 — ■,  it  was  agreed 

between  the  plaintiff  and  the  defendant  that  the  plaintiS  should  sell 

(6)  Shares  in  companies  were  held  not  to  be  "  goods,  wares,  or  merchandises  " 
within  the  meaning  of  s.  17  of  the  Statute  of  Frauds  (Humble  y.  Mitchell,  11  A.  &  E. 
205  ;  Tempest  v.  Kilner,  3  C.  B.  249) ;  and  it  is  clear  that  they  are  not  "'  goods  " 
within  the  Sale  of  Goods  Act,  1893,  nor  are  they  an  "  interest  in  land  "  within  the 
meaning  of  s.  4  of  the  Statute  of  Frauds,  except  in  some  few  cases  where  they  are 
such  as  to  give  the  shareholders  an  actual  interest  in  real  estate  (Powell  v.  Jessopp, 
18  C.  B.  336 ;  25  L.  J.  C.  P.  199  ;  Watson  v.  Spratley,  10  Ex.  222  ;  24  L.  J.  Ex. 
53).  By  s.  22  of  the  Companies  (Consohdation)  Act,  1908  (8  Edw.  7,  c.  69),  shares 
in  companies  within  the  provisions  of  that  Act  are  expi-essly  declared  to  be 
personal  estate. 

Contracts  relating  to  the  sale  and  purchase  of  shares  are  in  general  regulated  by 
the  usages  of  the  Stock  Exchange  or  market  in  which  they  are  made  (QrisseU  v. 
Bristowe,  L.  R.  4  C.  P.  36,  49  ;  38  L.  J,  C.  P.  10  ;  Forget  v.  Baxter,  [1900]  A.  C. 
467,  478;  69  L.  J.  P.  C.  101).  See  "Stock  Exchange,"  post,  p.  244  et  seq.  As  to 
the  sale  of  shares  in  a  joint  stock  banking  company  see  30  &  31  Vict.  c.  29,  a.  1, 
and  Perry  v.  Barnett,  15  Q.  B.  D.  388  ;  54  L.  J.  Q.  B.  466. 

(c)  In  an  action  for  not  accepting  shares  under  a  contract  of  sale,  the  usual 
measure  of  damages  is  the  difference  between  the  contract  price  and  the  price 
at  the  time  appointed  for  acceptance,  or  upon  a  re-sale  if  re-sold  by  the  vendor 
within  a  reasonable  time  after  the  breach  (Stewart  v.  Cauty,  8  M.  &  W.  160  ;  Pott  v. 
Flather,  11  Jur.  735  ;  16  L.  J.  Q.  B.  366).  The  usual  measure  of  damages  for  the 
breach  of  a  contract  of  sale  of  shares  in  not  deHvering  or  transferring  the  shares 
sold  is  the  difference  between  the  contract  price  and  the  market  price  when  the 
contract  was  broken,  allowing  the  purchaser  reasonable  time  for  the  purchase  of 
the  shares  (Shaw  v.  Holland,  15  M.  &  W.  136 ;  Tempest  v.  Kilner,  3  C.  B.  249  ; 
and  see  Gockerell  v.  Van  Diemen's  Land  Co.,  18  C.  B.  454).  On  a  contract  to 
replace,  on  a  given  day,  stock  or  shares  which  have  been  lent  by  the  plaintiff  to 
the  defendant,  the  measure  of  damages  is  the  price  at  the  time  appointed  by  the 
contract  for  replacing  the  stock  or  shares,  or  the  price  at  the  day  of  the  trial,  at 
the  option  of  the  plaintiff  (Shepherd  v.  Johnson,  2  East,  211).  If  the  plaintiff  is 
compelled  to  pay  oaUs  through  the  defendant  wrongfully  omitting  to  have  the 
shares  transferred  into  his  own  name  on  the  books  of  the  company,  he  can 
recover  the  amount  of  such  calls  as  special  damage  (WalJcer  v.  Bartlett,  17  C.  B. 
446  ;  18  C.  B.  845  ;  25  L.  J.  C.  P.  156,  263  ;  and  see  Budge  v.  Bowman,  L.  R.  3 
Q.  B.  689  ;  37  L.  J.  Q.  B.  193  ;  In  re  National  Bank  of  Wales,  [1897]  1  Ch. 
298 ;   66  L.  J.  Ch.  222). 
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to  the  defendant shares  of  and  in  a  company  called [here  state 

the  name  of  the  company],  at  the  price  of  £ per  share,  and  should  do 

all  things  necessary  on  his  part  to  transfer  the  said  shares  to  the  defendant 

on  the ,  19 — ,  and  that  the  defendant  should  purchase  the  said 

shares  from  the  plaintifi  at  the  price  aforesaid,  and  should  accept  the 
transfer  of  the  said  shares  at  the  last-mentioned  date,  and  pay  the  said 
price  for  the  said  shares  upon  the  transfer  thereof. 

2.  The  defendant,  by  letters  dated  the ,  19 —  [or,  verbally  on 

the ,  19^,  refused  to  accept  the  transfer  of  the  said  shares,  and 

did  not  pay  the  said  price  or  any  part  thereof  for  the  same. 
Particulars  of  damage  : — 

19— .  £    s.    d. 

Difierence  between  the  market  price  of  the  said  shares 

at  the  date  of  the  said  breach,  viz.  £ ,  and  the 

said  agreed  price     

[Add  any  special  damage  sustained  by  the  plaintiff,  as,  for 
instance, 

19 — , ,  and . 

Amount  of calls  of  £ each,  which  the  plaintiff, 

as  legal  holder  of  the  said  shares,  became  liable  to 
pay,  and  did  pay,  upon  the  said  shares  subsequently 
to  the  said  breach   ] 


Against  a  Share-BroJcer  for  not  purchasing  Shares  according  to  Order : 
see  "  Stock  Exchange,"  post,  p.  247. 


For  other  Forms  hy  and  against  Stoclcbrokers,  see  "  Stock  Exchange,' 

post,  p.  244. 


For  Forms  of  Claims  by  Companies  against  Shareholders  for  Allotment 
Money  and  for  Calls  on  Shares,  see  "  Company,"  ante,  p.  115. 


Shipping  (d). 

(d)  Owners  or  masters  of  general  ships,  whether  engaged  in  the  coasting  trade 
or  on  sea  voyages,  are  common  carriers  (Morse  v.  Slue,  2  Lev.  69  ;  Benett  v. 
P.  <Ss  0.  Steamboat  Co.,  6  0.  B.  775) ;  so  are  lightermen  and  bargemen  [Mailing  v. 
Todd,  1  Stark.  72  ;  Rich  v.  Kneeland,  Cro.  Jac.  330).  It  has  been  doubted  whether 
owners  and  masters  of  ships  other  than  general  ships  are  common  carriers ;  the 
better  opinion  is  that  they  are  not  (Nugent  v.  Smith,  1  C.  P.  D.  425  ;  45  L.  J.  C.  P. 
697,  per  Cockburn,  C.J.  ;  and  see  Sorutton  on  Charterparties,  6th  ed.,  p.  190). 
It  is,  however,  usual  for  shipowners  to  make  special  contracts  respecting  the 
carriage  of  goods  by  charterparty,  bill  of  lading,  or  otherwise ;  and  then  their 
liability  is  regulated  by  the  written  document. 
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*Claim  for  Freight  (e). 

Tie  plaintifE's  claim  is  for  freight  for  tte  carriage  of  goods  by  the  plaintifi 
for  the  defendant  at  his  request. 

In  the  absence  of  clear  provision  to  the  contrary,  a  carrier  by  sea  is  liable  for 
the  negligence  and  default  of  himself,  his  servants,  or  agents,  and  he  is  not  reheved 
by  general  words  exempting  him  from  Mability  from  particular  causes,  where  those 
causes  come  into  operation  owing  to  such  neghgence  or  default  {Wilson  v.  Xantho, 
12  App.  Cas.  503,  510 ;  56  L.  J.  Adm.  116  ;  Bobell  v.  8.S.  Bosmore  Co.,  [1895] 
2  Q.  B.  408  ;  64  L.  J.  Q.  B.  777). 

In  order  to  reheve  shipowners  from  the  Habihties  which  the  law  implies,  clear 
and  unambiguous  words  in  the  contract  of  carriage  are  necessary  {Eldersley  S.S. 
Co.  V.  Borthwich,  [1905]  A.  C.  93  ;  74  L.  J.  K.  B.  338  ;  Ingram  and  Royle,  Ltd.  v. 
Sermces  Maritimes  du  Treport,  [1913]  1  K.  B.  538  ;  82  L.  J.  K.  B.  374 ;  reversed 
by  C.  A.  on  other  grounds).  In  some  bills  of  lading  a  clause  is  inserted  whioli 
expressly  exempts  the  shipowner  from  liabOity  for  the  negligence  of  himself  or  his 
servants.  In  the  absence  of  such  a,  clause  the  ordinary  exceptions  in  a  bill  of 
lading  do  not  exempt  the  owner  from  liability  for  loss  or  damage  through  negh- 
gence of  the  owner  and  his  servants  or  crew  (Steinman  v.  Angier,  [1891]  1  Q.  B. 
619,  624 ;  60  L.  J.  Q.  B.  425).  The  onus  of  proving  neghgence,  to  take  a  case 
out  of  the  ordinary  exceptions,  Ues  on  the  party  alleging  it  [The  Glendarroch, 
[1894]  P.  226,  229  ;   63  L.  J.  P.  89). 

It  is  imphed  in  all  contracts  of  affreightment  that  the  ship  shall  at  the  com- 
mencement of  the  voyage  be  "  seaworthy,"  that  is,  in  a  fit  state— as  to  repairs, 
equipment,  crew  and  in  all  other  respects — to  encounter  ordinary  perils  of  the 
voyage  and  to  receive  and  carry  the  cargo  which  the  owner  contracts  she  is  to 
carry  on  her  (per  Parke,  B.,  in  Dixon  v.  Sadler,  5  M.  &  W.  405, 414).  The  standard 
of  seaworthiness  may  rise  with  improved  knowledge  of  shipbuilding  (Scrutton, 
p.  78,  note  {p) ).  As  to  coaUng,  see  The  Vortigern,  [1899]  P.  140  ;  68  L.  J.  P.  49. 
A  carrier  of  passengers  by  water  does  not,  it  would  seem,  impUedly  warrant  to  his 
passengers  that  his  ship  is  seaworthy,  or  warrant  their  safety  any  more  than  a 
carrier  of  passengers  by  land  (see  Readhead  v.  Mid.  By.  Co.,  L.  R.  4  Q.  B.  379,  390  ; 
38  L.  J.  Q.  B.  169  ;  "  Carriers,"  ante,  p.  112) ;  but  s.  458  of  the  Merchant  Shippmg 
Act,  1894  (57  &  58  Vict.  c.  60),  gives  an  action  to  the  master,  or  any  of  the  crew, 
or  apprentices,  sustaining  injury  from  an  ocean-going  ship  being  sent  to  sea  in  an 
imseaworthy  condition,  or  without  being  fitted  with  proper  apphances  for  its 
safety — or,  it  would  seem,  the  safety  of  the  crew  {Hedley  v.  Pinlcney  SS.  Co., 
[1892]  1  Q.  B.  58  ;  [1894]  A.  C.  222  ;  63  L.  J.  Q.  B.  419). 

(e)  The  above  form  is  apphcable  to  an  action  for  freight  against  the  shipper  or 
consignor  of  the  goods,  or  in  an  action  for  freight  against  the  consignee,  where  the 
goods  have  been  shipped  for  him  by  the  shipper  as  his  agent,  or  where  the  con- 
signee has  received  deUvery  of  the  goods  from  the  carrier.  In  the  latter  case, 
however,  the  dehvery  and  receipt  should  be  expressly  alleged  either  in  the  body 
of  the  Statement  of  Claim  or  in  the  particulars. 

Where  the  action  is  brought  under  the  18  &  19  Vict.  c.  3,  s.  1,  against  the 
consignee  named  in  the  biU  of  lading,  or  the  indorsee  of  the  bill  of  lading,  the 
subsequent  forms  should  be  used. 

In  general,  either  the  master  or  the  owner  may  sue  for  freight  {Shields  v.  Davis, 
6  Taunt.  65),  but  where  the  master  signs  as  agent  only  for  the  owners,  he  cannot 
sue  for  freight  (Bepetto  v.  Millars  Karri  Forests,  [1901]  2  K.  B.  306  ;  70  L.  J.  K.  B. 
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Particulars : — 
19- — , .    Freight  [as  per  bill  of  lading  (or,  charter- 
party)  dated ]  of tons  of  — ■ — by  the  S.S.  

from  to  ■ •  at  per  ton     £- 


*The  like,  against  a  Consignee  named  in  a  Bill  of  Lading  {/). 

1.  The  plaintifE's  claim  is  for  freight  for  the  carriage  of  goods  carried 

in  the  ship  " ,"  whereof  the  plaintiff  is  owner,  from to  

[under  a  bill  of  lading  dated  the ,  19- — ]. 

561).  Freight  pro  raid  itineris  may  be  recovered  where  the  goods  are  delivered 
short  of  their  destination,  when  the  circumstances  are  such  as  to  raise  a  fair 
inference  that  the  owner  of  the  goods,  having  an  option  in  the  matter,  dispenses 
with  their  further  carriage  {The  Soblomsten,  L.  R.  1  Ad.  293 ;  36  L.  J.  Ad.  5)  ; 
but  if  the  master  justifiably  sells  part  of  the  cargo  at  an  intermediate  port  for  the 
necessary  repairs  of  the  ship,  freight  pro  rata  cannot  be  charged  (Hopper  v. 
Burness,  1  C.  P.  D.  137  ;  46  L.  J.  C.  P.  377).  As  to  claims  for  freight  on  delivery 
of  incomplete  cargo,  see  Ritchie  v.  Atkinson,  10  East,  295  ;  Sandeman  v.  Tyzack, 
[1913]  A.  C.  680 ;  83  L.  J.  P.  C.  23. 

As  to  the  habihty  of  a  railway  company  contracting  by  through  booking  to  carry 
animals,  luggage,  or  goods  partly  by  railway  and  partly  by  sea,  see  s.  14  of  the 
Regulation  of  Railways  Act,  1868  (31  &  32  Vict.  c.  119) ;  26  &  27  Vict.  c.  92, 
ss.  30,  31 ;  34  &  35  Vict.  c.  78,  s.  12  ;  Doolan  v.  Midland  Ry.  Co.,  2  App.  Gas.  792  ; 
and  Riggall  v.  G.  O.  R.  Co.,  14  Com.  Cas.  259. 

In  the  case  of  a  breach  of  the  contract  for  carriage  of  goods  by  ship,  damages 
for  loss  of  market  are  not  in  general  recoverable  (The  Parana,  2  P.  D.  118),  but 
there  is  no  absolute  rule  to  this  effect ;  and  when  the  circumstances  admit  of 
calculations  as  to  the  probable  time  of  the  ship's  arrival  and  the  probable  fluctua- 
tions of  the  market,  the  ordinary  principles  of  law  apply  (Dunn  v.  Donald  Currie  d; 
Co.,  [1902]  2  K.  B.  614 ;  71  L.  J.  K.  B.  963). 

The  measure  of  damages  for  not  loading  a  cargo  is,  in  general,  the  freight  which 
would  have  been  earned  had  the  cargo  been  carried,  less  the  expenses  of  carrying 
it  and  any  profit  which  the  ship  has,  or  might  by  reasonable  diligence  have,  made 
by  being  otherwise  employed  (Smith  v.  Maguire,  3  H.  &  N.  554  ;  27  L.  J.  Ex.  465  ; 
Morris  v.  Levison,  1  C.  P.  D.  155,  158  ;  45  L.  J.  C.  P.  409). 

(/)  Bill  of  Lading.] — As  between  shipowner  and  charterer,  a  bUI  of  lading  is  to 
be  regarded  as  the  receipt  for  the  goods,  and  a  oharterparty  as  the  contract  for 
their  carriage  (Rodocanachi  v.  Milburn,  18  Q.  B.  D.  67  ;  56  L.  J.  Q.  B.  202),  whilst 
as  between  a  shipper  of  goods  under  a  bill  of  lading,  who  is  not  a  charterer,  and  the 
shipowner  the  bill  of  lading  contains  the  terms  of  the  contract  of  carriage  (Qlyn, 
Mills  cfc  Co.  V.  Uast  India  Dock  Co.,  7  App.  Cas.  591,  596 ;  52  L.  J.  Q.  B.  146  ; 
Margetson  v.  Glynn,  [1892]  1  Q.  B.  337  ;  [1893]  A.  C.  351 ;  62  L.  J.  Q.  B.  466). 
The  bill  of  lading  represents  the  goods  shipped,  and  the  indorsement  and  dehvery 
of  the  biU  of  lading  by  the  shipper  or  owner  of  the  goods  with  intent  to  transfer 
the  property  in  the  goods,  efiects  a  transfer  of  the  property  to  the  indorsee  (Lick- 
barrow  V.  Mason,  2  T.  R.  63  ;  6  East,  21  ;  1  Sm.  L.  C,  11th  ed.,  p.  693).  If, 
however,  the  indorsement  and  delivery  of  the  bill  of  lading  is  proved  to  have  been 
intended  to  operate  only  as  a  pledge,  and  not  as  an  absolute  transfer  of  property 
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2.  The  defendant  was  the  consignee  of  the  said  goods  named  in  the  bill 
of  lading,  to  whom  the  property  in  the  goods  therein  mentioned  passed 
upon  [or  by  reason  of]  such  consignment  [add,  if  the  fact  was  so,  and  he 
took  delivery  of  the  said  goods  in under  the  said  bill  of  lading]. 

Particulars  :—[As  in  preceding  form.] 


*The  like,  against  an  Indorsee  of  the  Bill  of  Lading. 

1.  [The  same  as  in  the  preceding  form.] 

2.  The  defendant  was  the  indorsee  of  the  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned  passed  upon  [or,  by  reason  of]  the 

in  the  goods,  it  will  have  the  intended  effect  only,  and  the  pledgee  will  not  thereby 
become  liable  to  pay  for  the  carriage  of  the  goods  (Sewdl  v.  Burdich,  10  App.  Cas. 
74 ;  54  L.  J.  Q.  B.  156),  though  it  would  seem  that  if  the  indorsee  takes  dehvery 
of  the  goods  under  the  bill  of  lading,  he  may  become  liable  to  pay  for  the  carriage 
thereof  according  to  its  terms  (76.  at  p.  86). 

The  indorsee  for  value  of  a  biU  of  lading,  who  takes  it  bond  fide  and  without  notice 
that  the  goods  have  not  been  paid  for  and  that  the  consignee  is  insolvent,  has  a 
right  to  the  goods  which  is  superior  to  the  right  of  the  unpaid  vendor  to  stop  in 
transit  (Lickharrow  v.  Mason,  supra  ;  Sale  of  Goods  Act,  1893,  s.  47) ;  but  if  the 
indorsement  is  by  way  of  pledge  only,  so  that  the  property  in  the  goods  does  not 
pass  by  or  upon  the  indorsement,  the  right  of  the  unpaid  vendor  to  stop  in  transit 
is  not  thereby  defeated,  though  that  right  is  subject  to  a  charge  on  the  goods  in 
favour  of  the  indorsee  of  the  bill  of  lading  (Ih.). 

In  the  absence  of  notice,  the  indorsee  for  value  of  a  biU  of  lading  is  liable  to  those 
claims  only  on  the  goods  which  are  specified  or  referred  to  in  the  bill  of  lading. 

By  the  BilLs  of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill),  s.  1,  "  Every  consignee  of 
goods  named  in  a  bill  of  lading  and  every  indorsee  of  a  bill  of  lading,  to  whom  the 
property  in  the  goods  therein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement,  shaU  have  transferred  to  and  vested  in  him  all  rights 
of  suit,  and  be  subject  to  the  same  liabiUties  in  respect  of  such  goods  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with  himself." 

By  s.  2,  "  Nothing  herein  contained  shall  prejudice  or  afiect  any  right  of 
stoppage  in  transitu,  or  any  right  to  claim  freight  against  the  original  shipper  or 
owner,  or  any  liabiUty  of  the  consignee  or  indorsee  by  reason  or  in  consequence  of 
his  being  such  consignee  or  indorsee,  or  of  his  receipt  of  the  goods  by  reason  or  in 
consequence  of  such  consignment  or  indorsement." 

This  statute  transfers  the  contract  in  the  bill  of  lading  to  the  indorsee,  but  the 
liability  and  right  of  the  indorsee  under  the  statute  does  not  continue  after  he  has 
indorsed  it  away,  provided  he  does  so  before  the  arrival  and  delivery  of  the  cargo 
{Smurtkwaite  v.  Wilkins,  11  C.  B.  N.  S.  842  ;  31  L.  J.  C.  P.  214  ;  The  Fdix,  L.  R.  2 
Ad.  273 ;  37  L.  J.  Ad.  48).  An  indorsee  may  recover  for  a  conversion  of  the 
goods  which  took  place  before  the  date  of  the  indorsement  (Short  v.  Simpson, 
L.  R.  1  C.  P.  248  ;  35  L.  J.  C.  P.  147  ;  Bristol  Bank  v.  Mid.  Bj/.  Co.,  [1891]  2  Q.  B. 
653).  The  biU  of  lading  remains  in  force  untU  the  goods  have  been  delivered 
thereunder  to  a  person  havmg  a  right  to  take  such  delivery.  Bills  of  ladmg  are 
usually  drawn  m  sets  of  three,  and  the  property  m  the  goods  in  general  passes  to 
the  first  indorsee. 
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indorsement  [and  he  took  delivery  of  the  said  goods  in  London  under 
the  said  bill  of  lading]. 
Particulars  : — 


A  like  Form. 

1.  In  the  month  of  July,  1914,  the  plaintifE  carried  certain  goods  from 
—  to in  the  ship  " "  under  a  bill  of  lading  dated  the , 


19—. 

2.  The  said  goods  were  shipped  on  the  said  ship  at by  G.  H.,  and 

were  by  the  said  bill  of  lading  made  deliverable  at  to  him  or  his 

assigns  [or,  to  order  or  assigns]. 

3.  The  said  bill  of  lading  was  afterwards  indorsed  by  the  said  G.  H. 
[to  /.  K.,  and  by  the  said  I.  K.]  to  the  defendant,  and  the  property 
in  the  said  goods  passed  [to  the  said  /.  K.  and]  to  the  defendant  upon  or 
by  reason  of  the  said  indorsement  [or,  of  the  said  indorsements  respec- 
tively]. 

Particulars : — 

And  the  plaintifE  claims  from  the  defendant  as  indorsee  of  the  said 
bill  of  lading  the  sum  of  £ for  freight. 


*Claim  for  Lighterage. 

The  plaintiff's  claim  is  £ for  lighterage  conveyance  [shipping]  and 

landing  of  goods  conveyed  in  lighters  and  other  vessels  [and  shipped]  and 
landed  from  the  same  by  the  plaintifi  for  the  defendant  and  at  his 
request. 

Particulars : — 


*Glaim  for  Towage. 


The  plaintifi's  claim  is  £ for  towage  by  the  plaintifE  of  ships  for  the 

defendant  at  his  request. 
Particulars  : — 
19 — , .     Towage  of  the  S.S. from to    .  .£ 


By  Shipper    against  Shipowner  on  a  Bill  of  Lading  for  Damage  and 

Short  Delivery. 

1.  The  plaintifi  has  sufiered  damage  by  breach  of  contract  by  bill  of 
lading  of  goods  shipped  by  the  plaintifi,  signed  by  the  master  of  the  ship 
"  Mary,"  as  the  defendant's  agent,  dated  the  1st  January,  1914. 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  condition,  and 
100  quarters  were  not  delivered. 
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Particulars  of  damage  : — 

£ 

100  quarters  at  40s 200 

50  quarters  at  is 10 

£210 
The  plaintifi  claims  £210. 

(See  R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  5.) 


By  Indorsee  of  Bill  of  Lading  against  Shipowner  for  not  delivering 

Goods  shipped. 

1.  On  January  1st,  1914,  one  A.B.  caused  200  quarters  of  wheat  to  be 
shipped  on  board  the  defendant's  ship  "  Fanny  "  at  Bilbao. 

2.  The  master  of  the  said  ship  received  the  same  to  be  carried  to  London 
upon  the  terms  stated  in  a  bill  of  lading,  which  he  then  signed  and  of  which 
the  following  clauses  are  material : — [State  them]. 

3.  On  January  6th,  1914,  the  bill  of  lading  was  indorsed  to  the  plaintifi, 
and  the  property  in  the  goods  passed  to  him  by  such  indorsement. 

4.  The  goods  were  not  carried  to  London  or  there  delivered. 
And  the  plaintifi  claims  £ damages. 


The  lihe,  with  an  Alternative  Claim  for  Loss  through  a  Collision  caused  by 
Negligent  Navigation :  see  Wilson  v.  Xantho,  12  App.  Gas.  503  ; 
56  L.  J.  Ad.  116. 


By  Shipowners  for  Freight  and  Demurrage  on  a  Bill  of  Lading  which 
expresses  that  Freight,  and  all  other  Conditions,  are  to  be  "as  per 
Charterparty  "  {g). 

1.  The  plaintifi's  claim  is  for  freight  and  demurrage  under  a  bill  of 

lading,  dated  the ,  19 — ,  which  provided  that  the  goods  therein 

mentioned  should  be  carried  by  the  plaintifi  in  the  ship from 

to ,  and  there  delivered  to  the  defendant  [or,  to  G.  H.  or  assigns]  he 

or  they  paying  freight  for  the  said  goods  and  all  other  conditions  as  per 
charterparty  dated  the ,  19—. 

(g)  Where,  by  the  bill  of  lading,  freight  is  payable  "  as  per  charterparty,''  the 
indorsee  of  the  bill  of  lading,  to  whom  property  in  the  goods  is  transferred  by  the 
indorsement  or  who  takes  delivery  thereunder,  becomes  liable  to  pay  freight 
according  to  the  terms  of  the  charterparty  (Fry  v.  Chartered  Bank  of  India,  L.  R. 
1  C.  P.  669  ;  35  L.  J.  C.  P.  356).  But  where  the  bUl  of  lading  expresses  that 
"  freight  and  all  other  conditions  "  are  "  as  per  charter,"  that  does  not  incorporate 
into  the  bUl  of  lading  the  negligence  clause  in  the  charterparty  so  as  to  extend  the 
excepted  perUa,  the  words  being  construed  to  refer  only  to  those  conditions  of  the 
charter  that  are  to  be  performed  by  the  consignees  or  receivers  of  the  goods 
(Serraino  v.  Campbell,  25  Q.  B.  D.  501 ;  [1891]  1  Q.  B.  283 ;  60  L.  J.  Q.  B.  303). 
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2.  By  the  terms  of  the  said  charterparty  freight  was  to  be  paid  for  the 

said  goods  in  cash  on  delivery  at  the  rate  of  £ per  [ton]  delivered,  and 

days  were  to  be  allowed  for  loading  and days  for  discharging, 

and  days  were  to  be  allowed  for  demurrage,  if  required,  at  £ 

per  day. 

[3.  The  said  bill  of  lading  was  indorsed  by  the  said  G.  H.  to  the 
defendant,  and  the  property  in  the  said  goods  passed  to  the  defendant 
upon  [or,  by  reason  of]  the  said  indorsement.] 

4.  The  said  goods  were  carried  by  the  plaintifE  in  the  said  ship  from 

to aforesaid,  and  there  delivered  to  the  defendant,  who  kept  the 

said  ship days  on  demurrage  at  that  port. 

Particulars : — 

£    s.    d. 

Freight  of tons  of at  £ per  ton 

Demurrage  at  for  days,  from  the , 

19 — ,  to  the  ,   19 — ,  at  the  rate  of  £ 

per  day 


Amount  due   £ 


*  Against  the  Charterer  of  a  Ship  for  Freight  due  under  a  Charter- 
party  (h). 

The  plaintifi's  claim  is  for  freight  due  under  a  charterparty  dated 
the  — —  ,  19 — ,  between  the  plaintifi  and  defendant,  whereby  the 

(h)  Charterparty.] — Neglect  or  delay  in  the  performance  of  the  contract,  in 
the  absence  of  express  stipulation,  is  only  ground  for  a  claim  for  damages  ;  unless 
it  be  such  as  to  frustrate  the  object  of  the  charterparty,  in  which  case  the  charterer 
would  be  discharged  (Freeman  v.  Taylor,  8  Bing.  124 ;  Jackson  v.  Union  Marine 
Insurance  Co.,  L.  R.  8  C.  P.  572 ;  L.  R.  10  G.  P.  125 ;  42  L.  J.  C.  P.  284 ;  44 
L.  J.  C.  P.  27 ;  Dahl  v.  Nelson,  6  App.  Gas.  38,  53,  61  ;  50  L.  J.  Gh.  411). 

Where  the  contract  is  silent  as  to  time,  the  law  implies  that  the  act  shall  be  done 
within  a  time  which  is,  under  all  the  circumstances  of  the  case,  reasonable. 
Under  oharterparties  silent  as  to  the  time  in  which  unloading  is  to  be  completed, 
each  party  is  bound  to  use  reasonable  diligence  in  performing  that  part  of  the 
delivery  which  by  the  custom  of  the  port  falls  on  him  {Postlethwaite  v.  Freeland, 
4  Ex.  D.  155 ;  5  App.  Gas.  599 ;  49  L.  J.  Ex.  630 ;  British  and  Mexican  Co.  v.  Lockett, 
[1911]  1  K.  B.  264  ;  80  L.  J.  K.  B.  462),  unless  such  custom  is  expressly  excluded 
(Brenda  S.S.  Co.  v.  Oreen,  [1900]  1  Q.  B.  518  ;  69  L.  J.  Q.  B.  445).  The  charterer 
in  such  a  charterparty  is  only  bound  to  use  proper  diligence  under  the  actual 
circumstances,  and  therefore  is  not  liable  for  delay  by  a  strike,  not  attributable 
to  his  fault  {Castlegate  Steamship  Co.  v.  Dempsey,  [1892]  1  Q.  B.  854 ;  61  L.  J.  Q.  B. 
620  ;  Hulthen  v.  Stewart,  [1903]  A.  G.  389  ;  72  L.  J.  K.  B.  917).  Under  a  charter- 
party  which  specifies  a  limited  number  of  days  or  other  period  within  which  the 
unloading  is  to  be  completed,  the  charterer  is  liable  for  a  detention  by  a  strike  or 
otherwise  beyond  the  specified  period,  unless  the  charterparty  contains  a  stipula- 
tion to  the  contrary,  or  the  detention  is  the  fault  of  the  shipowner,  or  of  those  for 
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plaintiff's  ship  "  • "  was  chartered  by  the  defendant  for  the  carriage  of 

goods  from to . 

Particulars  : — 

19—, . 

Freight  of tons  of at  the  rate  of  £ per  ton £ . 


*T^e  like,  for  Demurrage  due  under  a  Charterparty. 

The  plaintifi's  claim  is  for  demurrage  due  from  the  defendant  to  the 

plaintifi  under  a  charterparty,  dated  the ,  19 — ,  between  the 

plaintiff  and  the  defendant,  of  the  ship  " "  [of  which  the  plaintifE  was 

owner]. 
Particulars : — 

Demurrage  of  the  said  ship  at for  — —  days,  from 

the ,  19 — ,  to  the ,  19 — ,  inclusive, 

at  the  rate  of  £ per  day   £ . 


Shipowner  against  Charterer  for  Detention  beyond  the  Demurrage  Days. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charterparty  dated 
the  10th  March,  19 — ,  between  the  plaintiff  and  the  defendant  of  the 
ship  "Mary." 

2.  The  ship  was  detained  at  the  port  of  loading. 

whose  conduct  he  is  responsible  {Bndgelt  v.  Binnington,  [1891]  1  Q.  B.  35 ;  60 
L.  J.  Q.  B.  1). 

In  charterparties  it  is  usual  to  allow  a  certain  number  of  days,  termed  "  lay 
days,"  for  loading  and  unloading,  with  liberty  to  detain  the  ship  for  a  specified 
number  of  days,  at  a  specified  rate  of  payment.  The  sums  agreed  to  be  paid  for 
such  allowed  detention  during  the  specified  days  are  properly  called  "  demurrage," 
and  are  recoverable  as  a  debt,  but  compensation  for  any  detention  beyond  those 
specified  days,  where  there  is  no  agreement  as  to  the  paj'ment'  to  be  made  in 
respect  thereof,  is  not  "  demurrage  "  (though  sometimes  popularly  called  so), 
and  is  recoverable  only  as  damages  {Neilsen  v.  Witt,  16  Q.  B.  D.  67,  70  et  seq.  ; 
Dunhp  V.  Balfour,  [1892]  1  Q.  B.  507  ;  61  L.  J.  Q.  B.  354 ;  Western  Steamship  Co. 
V.  Armral  Sutherland  &  Co.,  [1913]  3  K.  B.  366  ;  82  L.  J.  K.  B.  1180). 

In  reckoning  demurrage,  in  the  absence  of  stipulation  to  the  contrary,  a  fraction 
of  a  day  is  reckoned  as  a  day  (Commercial  Steamship  Co.  v.  Boulton,  L.  R.  10  Q.  B. 
346  ;  44  L.  J.  Q.  B.  219). 

The  right  of  the  shipowner  as  to  unloading  is  that  the  liability  of  the  charterer, 
as  to  his  part  of  the  joint  act  of  unloading,  should  accrue  as  soon  as  the  ship  is  in 
the  place  named  as  that  at  which  the  carrying  voyage  is  to  end,  and  the  ship  is 
ready,  so  far  as  she  is  concerned,  to  unload  ;  and  when  the  ship  is  at  the  named 
place,  or,  where  there  is  a  stipulation  to  that  effect,  so  near  thereto  as  she  may 
safely  get,  and  is  ready  to  discharge,  the  UabDity  of  the  charterer  as  to  unloading 
commences  [Nelsmi  v.  Dahl,  12  Ch.  D.  568 ;  6  App.  Cas.  38  ;  50  L.  J.  Ch.  411  ; 
Tharsia  Sulphur  Co.  v.  Morel,  [1891]  2  Q.  B.  647,  651  ;  61  L.  J.  Q.  B.  11 ;  Good 
V.  Isaacs,  [1892]  2  Q.  B.  555 ;  61  L.  J.  Q.  B.  649  ;  Northfield  Steamship  Co.  v. 
Gompagnie  L'Union  des  Gaz,  [1912]  1  K,  B,  434 ;  81  L.  J.  K.  B.  281). 
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Particulars  of  damage  : — 

19—,  Jan.  1st  to  Jan.  10th.    10  days'  detention  beyond 

the  demurrage  days,  at  £25  per  day £250 

The  plaintifi  claims  £250. 

(See  R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  3.) 


The  like,  for  not  Loading  pursuant  to  the  Charterparty. 

1.  [The  same  as  paragraph  1  of  the  last  Precedent.] 

2.  The  defendant  made  default  in  loading  the  agreed  cargo. 
Particulars  : — 


Societies. 


I.  Building  Societies  (i). 


(i)  The  principal  enactments  now  in  force  relating  to  incorporated  Building 
Societies  are  the  Building  Societies  Acts,  1874  to  1894  (37  &  38  Vict.  c.  42  ;  38 
Vict.  0.  9  ;  40  &  41  Vict.  c.  63  ;  47  &  48  Vict.  c.  41 ;  57  &  58  Vict.  c.  47).  Upon 
obtaining  a  certificate  of  incorporation  under  these  Acts  the  society  becomes  a 
body  corporate  by  its  registered  name,  and  sues  and  is  sued  by  that  name.  The 
effect  of  these  Acts  and  the  rules  made  under  them  is  usually  to  oust  the  juris- 
diction of  the  Supreme  Court  in  oases  of  disputes  arising  between  a  society  and  its 
members  (or  representatives  of  members)  in  their  capacity  of  members,  that  is, 
in  oases  of  disputes  arising  out  of  the  social  contract,  and  further,  if  the  rules  make 
express  provision  to  that  effect  but  not  otherwise,  in  cases  also  of  disputes  arising 
between  them  collateral  to  the  social  contract,  such  as  those  on  mortgages  ; 
whilst  with  regard  to  disputes  entirely  extraneous  to  the  social  contract,  such  as 
one  arising  in  respect  of  work  done  for  the  society  by  a  member,  the  jurisdiction 
is  not  ousted.  As  to  the  meaning  of  the  word  "  disputes,"  when  used  in  the 
Building  Societies  Acts,  see  47  &  48  Vict.  c.  41,  s.  2  ;  Western  Building  Society  v. 
Martin,  17  Q.  B.  D.  609  ;  55  L.  J.  Q.  B.  382  ;  Municipal  Building  Society  v. 
Richards,  39  Oh.  D.  372  ;  58  L.  J.  Ch.  8  ;  and  as  to  the  eases  in  which  the  County 
Court  has  jurisdiction  to  determine  such  disputes,  see  37  &  38  Vict.  c.  42,  s.  35. 

Building  Societies  have  hmited  powers  of  receiving  deposits  or  loans  (see  37  & 
38  Vict.  u.  42,  s.  15  ;  and  57  &  58  Vict.  c.  47,  s.  14),  and  cannot  borrow  or  receive 
deposits  in  excess  of  those  powers.  If  any  incorporated  society  receives  loans 
or  deposits  in  excess  of  the  prescribed  limits,  the  directors  or  committee  of 
management  are  personally  liable  for  the  amount  received  in  excess.  (See  Cross  v. 
Fisher,  [1892]  1  Q.  B.  467.)  They  may  sometimes  also  be  personally  liable  at 
common  law,  upon  the  ground  that  they  impliedly  warranted  that  they  had 
authority  to  borrow  to  that  amount  {Chapleo  v.  Brunswick  Building  Society, 
6  Q.  B.  D.  696  ;  50  L.  J.  Q.  B.  372). 

A  society  may  be  equitably  liable  in  some  cases  to  repay  money  advanced  beyond 
its  borrowing  powers  where  it  can  be  shown  that  the  money  so  advanced  has  been 
applied  to  the  repayment  of  debts  properly  incurred  by  the  society  (see  the 
judgment  of  Buckley,  L.J.,  in  In  re  Birkbeck  Permanent  Benefit  Building  Society, 
[1912]  2  Ch.  183  ;  81  L.  J.  Ch.  769,  and  the  judgments  in  the  House  of  Lords, 
S.G.,  [1914]  A.  0.  398 ;  83  L.  J.  Ch.  465). 
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Commencement  of  Claim  by  or  against  an  Incorporated  Building  Society. 

The  plaintifEs,  who  are  a  building  society  incorporated  under  the 
Building  Societies  Acts,  claim,  &c.,  or,  The  plaintifi  claims  against  the 
defendants,  who  are,  &c.  [as  above]. 


II.  Friendly  Societies  (k). 

Commencement  of  Claim  by  a  Friendly  Society. 

Between  A.  B.  and  C.  D.,  trustees  of  the 

Friendly  Society    Plaintifis, 

and 
E.F Defendant. 

(k)  Fkiendly  Societies,  in  general,  are  regulated  by  the  Friendjjr  Societies 
Acts,  1896  and  1908  (59  &  60  Vict.  c.  25 ;  8  Edw.  7,  c.  32). 

Property  belonging  to  a  registered  society,  vests  in  the  trustees  for  the  time 
being  of  the  society  (see  s.  49  (1) ),  and  the  property  of  a  registered  branch  of  a 
society  vests  in  the  trustees  for  the  time  bemg  of  the  branch,  unless  the  rules  vest 
it  in  the  trustees  of  the  society  (see  s.  49  (2)). 

By  8.  51,  "  In  aU  legal  proceedings  whatsoever  concerning  any  property  vested 
in  the  trustees  of  a  registered  society  or  branch,  the  property  may  be  stated  to  be 
the  property  of  the  trustees  in  their  proper  names  as  trustees  for  the  society  or 
branch  without  further  description." 

Bj'  s.  94,  "  (1)  The  trustees  of  a  registered  society  or  branch,  or  any  other 
officers  authorised  by  the  rules  thereof,  may  bring  or  defend,  or  cause  to  be  brought 
or  defended,  any  action  or  other  legal  proceeding  in  any  Court  whatsoever,  touch- 
ing or  concerning  any  property,  right,  or  claim  of  the  society  or  branch,  and  may 
sue  and  be  sued  in  their  proper  names,  without  other  description  than  the  title 
of  their  office. 

(2)  In  legal  proceedings  brought  under  this  Act  by  a  member,  or  person 
claiming  through  a  member,  a  registered  society  or  branch  may  also  be  sued  in 
the  name,  as  defendant,  of  any  officer  or  person  who  receives  contributions  or 
issues  policies  on  behalf  of  the  society  or  branch  within  the  jurisdiction  of  the 
Court  in  which  the  legal  proceeding  is  brought,  with  the  addition  of  the  words 
'  on  behalf  of  the  society  or  branch '  (naming  the  same). 

(3)  A  legal  proceeding  shall  not  abate  or  be  discontinued  by  the  death, 
resignation,  or  removal  from  office  of  any  officer,  or  by  any  act  of  any  such  officer 
after  the  commencement  of  the  proceedings." 

By  s.  11  of  the  Friendly  Societies  Act,  1908  (8  Edw.  7,  c.  32)  it  is  provided  that 
"  Where  the  person  against  whom  the  proceedings  are  to  be  taken  is  himseH  a 
trustee  of  a  societj'  or  branch,  the  proceedings  may  be  brought  by  the  other  trustees 
or  trustee  of  the  society  or  branch."  By  s.  68  of  the  Act  of  1896  disputes  between 
the  society  and  its  members,  or  between  the  other  parties  specified  in  that  section, 
are  to  be  decided  in  manner  directed  by  the  rules,  and  such  decision  is  to  be 
conclusive. 

The  effect  of  the  above  enactment  is  that  the  ordinary  jurisdiction  of  the 
Supreme  Court  is  in  general  ousted  as  regards  disputes  arising  out  of  their  member- 
ship between  members  or  persons  claiming  through  members  of  a  friendly  society 
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Statement  of  Claim. 

The  plaintifis,  who  are  the  trustees  of  the Friendly  Society,  which 

is  a  society  registered  under  the  Friendly  Societies  Acts,  claim,  &c. 


The  like,  where  the  Trustees  have  died  since  the  Writ  was  issued,  and  new 
ones  have  teen  appointed. 

[The  Statement  of  Claim  should  state  both  the  original  title  of  the  action 
and  the  substituted  title  as  in  the  form,  ante,  p.  32,  the  plaintiffs  being 

described  as  "  trustees  of  the  Friendly  Society,"  as  in  the  preceding 

form.] 

Statement  of  Claim. 

1.  This  action  was  commenced  by  A.  B.  and  C.  D.  (since  deceased),  who 

were  then  the  trustees  of  the Friendly  Society,  and,  after  the  death  of 

the  said  A.  B.  and  C.  D.,  the  above-named  plaintijEEs  were  duly  appointed 
trustees  of  the  said  friendly  society,  and  were,  by  an  order  in  this  action 
dated  the ■ — ■ — ,  19 — ,  made  plaintiffs  in  this  action. 

2.  The  above-named  Friendly  Society  is  a  society  registered  under  the 
Friendly  Societies  Acts,  and  the  plaintiffs  E.  F.  and  G.  H.,  as  trustees  of 
the  said  society,  claim,  &c. 


III.  Industrial  and  Provident  Societies  (l). 


IV.  Loan  Societies  (m) 


V.  Trade  Unions  (m). 


and  the  society  or  its  officers,  that  disputes  which  are  entirely  independent  of 
membership  are  not  withdrawn  from  the  cognizance  of  the  Court  (see  Mulkern  v. 
Lord,  4  App.  Gas.  182  ;  47  L.  J.  Ch.  228),  and  that  where  the  question  in  dispute 
is  whether  a  party  is  or  is  not  a  member  of  the  society  the  remedy  is  by  action. 
(See  PalUser  v.  Dale,  [1897]  1  Q.  B.  257  ;  66  L.  J.  Q.  B.  230.) 

(1)  The  law  as  to  iNDUSTRrAT,  anj)  Provident  Societies  has  been  consolidated 
and  amended  by  the  Industrial  and  Provident  Societies  Acts,  1893  to  1 913  (56  &  57 
Vict.  c.  39 ;  58  &  59  Vict.  c.  30 ;  3  &  4  Geo.  5,  o.  31),  which  are  the  Acts  now 
in  force  on  this  subject.  By  s.  21,  the  registration  of  a  societj'  under  the  Act  of 
1893  renders  it  a  body  corporate,  and  it  may  sue  and  be  sued  in  its  registered 
name.  The  provisions  made  for  the  settlement  of  disputes  are  similar  to  those 
for  friendly  societies. 

{m)  Loan  Societies  are  regulated  by  3  &  4  Vict.  o.  110,  repealed  in  part  by  the 
Statute  Law  Revision  Acts,  1874  and  1890,  and  by  the  Friendly  Societies  Act, 
1 875,  s.  10  (4).  These  societies  cannot  sue  or  be  sued  in  their  own  name.  The 
trustees  in  whom  the  property  is  vested  must  sue  or  be  sued  for  them.  (See  s.  8 
of  3&4Vict.  c.  110.) 

(n)  The  principal  acts  relating  to  Trade  Unions  are  the  Trade  Union  Acts, 
1871  to  1913  (34  &  35  Vict.  c.  31 ;  39  &  40  Vict.  c.  22  ;   2  &  3  Geo.  5,  c.  30)  and 
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Vommenceinent  of  Claim  by  or  against  a  Trade  Union. 

The  plaintifis,  who  are  the  trustees  of  the  [state  tlie  title  of  the  Union], 
which  is  a  trade  union  registered  under  the  Trade  Union  Acts,  1871  and 
1876,  or,  The  plaintiff  claims  against  the  defendants,  who  are,  &c.  [as 
above\. 


the  Trade  Disputes  Act,  1906  (6  Edw.  7,  u.  47).  AU  real  and  personal  estate 
belonging  to  a  union  registered  under  these  Acts  is  vested  in  trustees,  and  in  all 
actions  the  same  must  be  stated  to  be  the  property  of  the  trustees,  in  their  proper 
names  as  trustees  of  such  trade  union  (34  &  35  Vict.  c.  31,  s.  8 ;  39  &  40  Vict.  o.  22 
s.  3).  The  trustees  of  any  union  so  registered,  or  any  other  officer  of  such  union 
who  may  be  authorised  so  to  do  by  the  rules  thereof,  are  empowered  to  bring  or 
defend  any  action  concerning  the  property,  right,  or  claim  to  property  of  the 
union ;  and  may  in  all  oases  concerning  the  property  of  such  union,  sue  and  be 
sued  in  their  proper  names,  without  other  description  than  the  title  of  their  office  • 
and  no  such  action  will  abate  by  the  death  or  removal  from  office  of  such  persons, 
or  any  of  them,  but  the  same  may  be  proceeded  in  by  their  successors  (34  &  35 
Vict.  0.  31,  s.  9). 

A  registered  trade  union  may,  although  it  is  not  a  body  corporate,  be  sued  in  its 
registered  name  (Taff  Vale  By.  Co.  v.  Amalgamated  Railway  Servants,  [1901]  A.  0. 
426  ;  70  L.  J.  K.  B.  905),  but  the  Court  cannot  "  entertain  any  legal  proceedings 
instituted  with  the  object  of  directly  enforcing  or  recovering  damages  for  the 
breach  of  "  agreements  "  between  members  of  a  trade  union  as  such,  concerning 
the  conditions  on  which  any  members  "  of  such  union  "  shall  or  shall  not  sell 
their  goods,  transact  business,  employ  or  be  employed,"  and  agreements  for  the 
payment  by  any  person  of  any  subscription  or  penalty  to  a  trade  union,  or  for 
the  application  of  the  funds  of  a  trade  union  to  provide  benefits  to  members 
(s.  4  of  the  Act  of  1871  ;  but  see  Osborne  v.  Amalgamated  Society  ofRy.  Servants, 
[1911]  1  Ch.  540  ;  80  L.  J.  Ch.  315).  Where  the  mam  purposes  are  lawful,  such 
as  those  of  a  friendly  society,  the  association  may  maintain  actions  to  enforce  such 
purposes,  and  is  liable  to  be  sued  in  respect  of  them  by  its  members  (Swaine  v. 
Wilson,  24  Q.  B.  D.  252  ;  59  L.  J.  Q.  B.  7*5). 

The  general  effect  of  the  above  enactments  is,  that  the  Courts  do  not  enforce 
claims  by  trade  unions,  as  ordinarily  constituted,  to  recover  from  their  members 
payments  due  in  respect  of  membership,  or  claims  by  members  to  be  paid  allow- 
ances or  to  receive  benefits  due  to  them  as  members,  or  damages  for  wrongful 
expulsion  from  membership,  nor  do  they  grant  injunctions  to  prevent  such 
expulsion,  or  decide  disputes  as  to  the  right  to  be  or  remain  a  member  (Righy  v. 
Oonnol,  14  Ch.  D.  482  ;  49  L.  J.  Ch.  328  ;  Croclcer  v.  Knight,  [1892]  2  Q.  B.  702  ; 
Chamberlain's  Wharf  v.  Smith,  [1900]  2  Ch.  605 ;  69  L.  J.  Ch.  783  ;  CuUen  v. 
Elwin,  88  L.  T.  686  ;  90  L.  T.  840).  But  they  will  entertain  actions  to  prevent 
wrongful  applications  of  the  funds  of  a  union  to  purposes  not  sanctioned  by  the 
rules  of  the  union,  as  for  instance,  in  aid  of  a  strike  not  authorised  by  the  union 
{Howden  v.  Yorkshire  Miners'  Association,  [1905]  A.  C.  256  ;  74  L.  J.  K.  B.  511  ; 
and  see  Wolfe  v.  Mathews,  21  Ch.  D.  194 ;  51  L.  J.  Ch.  833).  The  decisions  in 
Amalgamated  Society  of  Railway  Servants  v.  Osborne,  [1910]  A.  C.  87 ;  79L.  J.  Ch. 
87 ;  and  Wihon  v.  Amalgamated  Society  of  Engineers,  [1911]  2  Ch.  324 ;  80  L.  J.  Ch. 
469,  must  now  be  read  subject  to  the  provisions  of  the  Trade  Union  Act,  1913 
(2  &  3  Geo.  5,  c.  30).     See  further  "  Trade  Disputes,"  post,  p.  411. 

B.L.  16 
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SOLICITOES. 

*Claimfor  Work  done,  &c.,  hy  a  Solioitor  (o). 

The  plaintifE's  claim  is  for  £ for  work,  journeys,  and  attendances, 

done,  performed,  and  bestowed  by  the  plaintiff  as  the  defendant's  solicitor 
for  the  defendant  at  his  request,  and  for  moneys  paid  by  the  plaintiff  [as 
such  solicitor]  for  the  defendant  at  his  request. 
Particulars : — 

19 — , ,  To  work  done,  &c.,  full  particulars  whereof 

to  are  contained  in  a  bill  of  costs  delivered 

19 — ,  • — .      to    the    defendant    on   the , 

19— £ 


By  a  Client  against  his  Solicitor  for  Negligence  {p). 

1.  The  plaintifi  has  suffered  damage  from  the  defendant's  negligence  in 
his  conduct  for  the  plaintifi,  as  his  solicitor,  of  business  undertaken  by  the 
defendant  on  the  plaintiff's  retainer. 

(o)  An  untaxed  bill  may  be  the  subject  of  a  special  indorsement,  and  if  in  such 
case  an  application  is  made  for  judgment  under  Ord.  XIV.,  a  special  order  may 
be  made  providing  for  the  taxation  of  the  bill.  A  solicitor  retained  to  conduct  an 
action  cannot  ordinarily  sue  for  his  costs  untU  the  action  is  ended  {Undenoood  v. 
Lewis,  [1894]  2  Q.  B.  306  ;  64  L.  J.  Q.  B.  60).  The  Court  has  a  summary  juris- 
diction over  solicitors  as  officers  of  the  Court,  and  will  enforce  honourable  conduct 
on  their  part,  even  apart  from  contractual  obligation  or  legal  liability.  {In  re 
Oreij,  [1892]  2  Q.  B.  440, 443, 447  ;  61  L.  J.  Q.  B.  795  ;  United  Mining  and  Finance 
Corporation,  Ltd.  v.  Becher,  [1910]  2  K.  B.  296;  79  L.  J.  K.  B.  1006;  [1911] 
1  K.  B.  840  ;  80  L.  J.  K.  B.  686.) 

There  is,  in  general,  no  privity  of  contract  between  the  client  and  the  town  agent 
of  the  client's  solicitor,  and  consequently  no  right  of  action  by  the  client  against 
such  town  agent  for  any  breach  of  his  contract  or  duty  as  solicitor,  or  by  the  town 
agent  against  such  client  for  his  charges  {Bobbins  v.  Fennell,  11  Q.  B.  248 ;  17 
L.  J.  Q.  B.  77  ;  Cohb  v.  Becke,  6  Q.  B.  930).  The  solicitor  is  answerable  to  his 
client  for  his  town  agent's  management  of  the  client's  cause  or  matters  {Collins  v. 
Griffin,  1  Barnes,  37).  When  the  town  agent  receives,  in  an  action  which  he  is 
conducting  for  the  solicitor,  payment  of  the  debt  or  damages  sued  for,  he  has  no 
lien  upon  the  money  so  received  as  against  the  client,  beyond  such  as  the  country 
solicitor  may  have  on  it ;  and  the  Court  may,  under  its  summary  jurisdiction, 
order  him,  m  the  absence  of  proof  of  such  lien  of  the  comitry  solicitor,  to  pay  over 
the  money  to  the  client,  although  there  is  no  privity  of  contract  between  them 
{Exp.  Edwards,  7  Q.  B.  D.  155 ;  8  ib.  262  ;  50  L.  J.  Q.  B.  541 ;  51  ib.  108). 

ip)  Actions  against  solicitors  by  their  clients  for  negligence  may  be  framed,  in 
general,  either  in  contract  or  m  tort.  (See  Blyth  v.  Fladgate,  [1891]  1  Ch.  at  p.  366  ; 
60  L.  J.  Ch.  66.) 

A  solicitor  impliedly  contracts  to  use  reasonable  skill  and  diligence  in  the  per- 
formance of  his  duty,  but  he  is  not  liable  for  a  mere  error  of  judgment  upon  a 
pomt  of  law  open  to  reasonable  doubt  {Purves  v.  Landell,  12  CI.  &  F.  91 ;  WUteman 
V.  Hawkins,  4  C.  P.  D.  13). 
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2.  The  negligence  was  in  making,  on  the ,  19 — ,  an  application 

under  Ord.  XIV.,  r.  1,  in  the  case  of  A.  B.  (the  plaintifE)  v.  C.  D.,  where 
the  case  was  one  of  unliquidated  damages  and  not  of  debt. 

Particulars  of  damage  : — 

Taxed  costs  paid  to  C.  D.  on  dismissal  of  summons,  £ . 

(See  R.  S.  C,  1883,  Ajip.  C,  Sect.  V.,  No.  8.) 


The  like,  for  Negligent  Advice  and  Misrepresentation  as  to  Investments. 

1.  The  plaintifi  is  a  married  woman,  the  wife  of  .4.  B.  of ,  and  she 

sues  in  this  action  in  respect  of  her  separate  estate.  The  defendant  is  a 
solicitor  of  the  Supreme  Court. 

2.  In  the  month  of  April,  1914,  the  plaintiS  retained  and  employed 
the  defendant  as  her  solicitor  to  advise  her  and  act  for  her  in  the  invest- 
ment of  certain  moneys  belonging  to  her  ;  but  the  defendant  acted 
negligently  in  his  conduct  of  the  business  which  he  so  undertook  to  perform 
for  her. 

3.  The  negligence  consisted  in  the  defendant  advising  and  inducing  her 
to  invest  the  cash  she  then  had,  and  to  sell  out  the  investments  she  then 
held  and  invest  the  proceeds  thereof,  in  the  purchase  of  certain  equities 

of  redemption  of  and  in  Nos.  —  and  — ,  and  subsequently,  on  the , 

19 — ,  also  Nos.  — ,  — ,  and  — , Eoad,  Kensington. 

4.  The  defendant  induced  the  plaintifi  to  make  the  said  investment  and 
purchase  the  said  equities  of  redemption  by  representing  to  her  verbally  on 

the  ' ,  19 — ,  that  the  same  was  a  safe  and  profitable  investment ; 

that  the  said  investment  would  produce  10  per  centum  per  annum  interest 
on  the  capital  invested  ;  that  the  defendant  had  made  similar  purchases 
for  his  own  wife ;  that  the  defendant  had  purchased  similar  equities  for 
another  lady  client  of  his,  and  that  they  had  thereby  increased  their 

incomes  from  £ and  £ a  year  to  £ a  year ;  that  the  owner 

would  sell  the  said  equities  of  redemption  at  a  less  price  to  any  client  of 
the  defendant's  than  to  a  stranger  ;  that  the  defendant  had  made  all  due 
and  proper  inquiries  as  to  the  value  of  the  said  property  and  the  said 
equities  and  had  ascertained  that  the  same  afiorded  ample  security  for  the 
said  investment.  Each  and  every  of  the  said  representations  was  untrue 
as  the  defendant  well  knew  or  ought  to  have  known. 

5.  The  defendant  in  inducing  and  advising  the  plaintifi  to  make  the 
said  investment  negligently  omitted  to  .explain  to  her  the  nature  of  an 

A  solicitor,  who  professes  to  act  for  one  who  is  non-existent,  or  who  has  in  fact 
not  retained  him,  or  who  has  since  retaining  him  died  or  become  a  lunatic,  whether 
the  sohcitor  knows  this  or  not,  i<5  liable  to  a  third  party  upon  an  implied  warranty 
that  he  had  the  authority  he  professed  to  have  {Saltan  v.  New  Beeston  Co., 
[1900]  1  Ch.  43  ;  69  L.  J."  Ch.  20  ;  Yonc/e  v.  Toynhee,  [1910]  1  K.  B.  215 ;  79 
L.  J.  K.  B.  208;  Simmons  v.  Liberal  Opinion,  Ltd.,  [1911]  1  K.  B.  966;  80 
L.  J.  K.  B.  617 ;  and  see  "  Agent,"  ante,  p.  53). 
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equity  of  redemption,  of  which  she  was  ignorant,  and  negligently  omitted  to 
explain  and  point  out  to  her  that  by  purchasing  the  same  she  became 
liable  to  pay  to  the  mortgagee  large  sums  of  money  far  exceeding  the 
amount  invested  or  the  amount  she  possessed  and  that  the  said  property 
was  leasehold  and  that  she  became  liable  to  pay  the  ground  rent  and  to 
perform  the  covenants  as  to  repairing  and  insuring  and  the  other  covenants 
contained  in  the  lease  and  that  the  income  to  be  derived  from  the  said 
investment  was  contingent  on  the  said  houses  being  let  and  the  tenants 
paying  their  rent.  Moreover  he  concealed  the  fact  that  the  owner  of  the 
said  equities  of  redemption  was  a  client  of  his  and  that  he  himself  or 
another  client  of  his  was  the  mortgagee. 

6.  The  defendant  in  so  advising  and  inducing  the  plaintifi  to  make  the 
said  investment  negligently  omitted  to  make  due  and  proper  inquiry  as  to 
the  sufficiency  thereof  as  a  security  for  the  capital  invested  and  omitted  to 
make  proper  deductions  for  cost  of  collection  repairs  and  loss  through 
houses  standing  empty  and  tenants  not  paying  their  rent.  The  defendant 
knew  or  he  could  by  due  and  proper  inquiry  have  ascertained  that  the 
said  security  was  wholly  insufficient  and  unsafe. 

7.  Acting  on  the  advice  and  inducement  of  the  defendant  the  plaintifi, 
on  April  28th,  1914,  sold  out  her  other  investments,  the  proceeds  of  which, 
together  with  £58  10s.  id.  cash  in  hand,  amounted  to  £985,  and  invested 
the  said  £985  in  the  purchase  of  the  said  equities  of  redemption. 

8.  The  said  investment  was  and  is  valueless.  It  has  not  paid  10  per 
cent,  or  any  interest,  nor  will  it  pay  any.  The  said  security  was  not  a  safe 
or  sufficient  or  indeed  any  security  for  the  said  investment. 

9.  By  reason  of  the  premises  the  plaintifi  has  lost  the  interest  on  the  said 
capital  invested  by  her  and  has  lost  her  said  capital  and  she  has  incurred 
the  aforesaid  liabilities  and  is  liable  to  be  called  upon  to  pay  and  satisfy 
the  same  and  she  has  been  and  is  otherwise  injured. 

The  plaintifi  claims  £ . 


*  Stock  Exchange  ((/). 

Claim  by  a  SlocJcbroker  for  Money  Paid,  Commission,  &c. 

Tiie  plaintifi's  claim  is  for  £ ,  money  payable  by  the  defendant  to 

the  plaintifi  for  money  paid  and  work  done  by  him  as  stockbroker  for  the 


(g)  See  "  Broker,"  ante,  p.  103  ;  post,  p.  537  ;  "  Gaming,"  post,  p.  577.  It  is  in 
general  the  duty  of  a  person  who  is  employed  as  broker  to  buy  or  sell  shares, 
whether  on  the  London  Stock  Exchange  or  not,  to  establish  for  his  employer  a 
privity  of  contract  with  a  third  person  willing  to  contract  and  capable  of  con- 
tracting. Upon  the  London  Stock  Exchange  this  is  done  by  procuring,  in  the 
iirst  instance,  a  contract  with  a  "  jobber,"  who  is  bound  either  to  carry  out  the 
contract  himself  or  to  pass  the  name  of  a  person  capable  of  contracting,  and  who 
authorises  his  name  to  be  passed,  so  that  ultimately  a  contract  may  be  estabUshed 
between  such  person  and  the  employer  (Maxled  v.  Paine,  L.  R.  6  Ex.  132 ;   40 
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defendant  and  at  his  request  in  and  about  the  purchase  of  stocks  and  shares, 
and  for  commission  and  brokerage  [and  interest]  due  from  the  defendant 
to  him  in  respect  thereof. 
Particulars  : — 


19- 


To 


19— 


By- 


-@ 


Balance  due  . 


I     I 


*Claim  by  a  StocMyroher  for  Differences,  &c.  (r). 

The  pkintifE's  claim  is  for  money  paid  and  work  done  by  him  as  stock- 
broker for  the  defendant  and  at  his  request  in  and  about  the  purchase  and 

L.  J.  Ex.  57) ;  and  the  employer  may  object  to  a  name  which  is  that  of  an  infant 
or  person  incapable  of  contracting,  or  of  a  foreigner  resident  abroad  {Nickalls  v. 
Merry,  L.  R.  7  H.  L.  530 ;  45  L.  J.  Ch.  576). 

A  person  emplo3ring  a  broker  on  the  London  Stock  Exchange  imphedly 
authorises  him  to  act  according  to  the  rules  and  regulations  of  that  exchange, 
provided  they  are  not  unreasonable,  or  contrary  to  law,  or  inconsistent  with  the 
nature  and  terms  of  the  employment,  and  is  bound  to  indemnify  him  against  pay- 
ments made  by  him  under  and  in  compliance  with  such  rules  and  regulations 
(Robinson  v.  Mollett,  L.  R.  7  H.  L.  802  ;  44  L.  J.  C.  P.  362  ;  Perry  v.  Barnett,  15 
Q.  B.  D.  388  ;  64  L.  J.  Q.  B.  466  ;  Neilson  v.  James,  9  Q.  B.  D.  546  ;  61  L.  J.  Q.  B. 
369  ;  Benjamin  r.  Barnett,  8  Com.  Cas.  244,  247  ;  19  Times  L.  R.  664 ;  Aston  v. 
Kekey,  [1913]  1  K.  B.  314 ;  82  L.  J.  K.  B.  62) ;  but  not  agamst  payments  or  losses 
caused  by  the  default  or  misconduct  of  the  broker  (Duncan  v.  Hill,  L.  R.  8  Ex.  242 ; 
42  L.  J.  Ex.  179  ;  Johnson  v.  Kearley,  [1908]  2  K.  B.  514 ;  77  L.  J.  K.  B.  560). 

It  is  the  duty  of  brokers  to  render  to  their  employers  proper  and  true  accounts 
of  all  transactions  entered  into  by  them  on  behalf  of  their  employers,  and  to  permit 
their  employers  at  reasonable  times  to  inspect  the  entries  in  their  books  relating 
to  the  business  done  on  behalf  of  such  employers  with  third  persons.  (See  Leitch 
V.  Abbott,  31  Ch.  D.  374 ;  55  L.  J.  Ch.  460.) 

(r)  "  Contango  "  is  the  money  which  a  buyer  has  to  pay  to  postpone  payment 
for  and  acceptance  of  shares,  and  "  backwardation  "  that  which  a  seller  has  to  pay 
to  postpone  deUvery  of  shares.  An  order  given  to  a  broker  to  buy  or  sell  is,  if  no 
mention  is  made  of  time,  prima  facie  taken  on  the  London  Exchange  as  meaning 
for  the  next  account  day.     A  broker  has  no  right  or  duty  to  "  carry  over  "  for 
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sale  and  carrying  over  of  stocks  and  shares  and  for  differences  contangoes 
[backwardation]  commission  and  interest  due  from  the  defendant  to  the 
plaintiff  in  respect  thereof. 
Particulars  : —  • 


19- 


To  balance  —  fuU 
particulars  were 
delivered  to  the 
defendant  be- 
fore action. 


To- 


@ 


The  plaintiff  claims  £- 


19— 


By- 


Balance  due. 


*Claim  against  a  Stochhroker  for  Differences. 

The  plaintiff's  claim  is  for  money  had  and  received  by  the  defendant  to 
and  for  the  use  of  the  plaintiff  in  respect  of  the  purchase  and  sale  by  the 
defendant  as  the  plaintiff's  stockbroker  of  stock  and  shares. 

Particulars  : — 


19- 


I 


To- 


Balance   due   to 
plaintiff 


19- 


i 


By- 


The  plaintiff  claims  £- 


his  employer  without  a  contract  between  them  to  that  effect,  either  express  or 
implied  {Oulhtm  v.  Hodges,  18  Times  L.  B.  6  ;  In  re  Ovenmg,  [1900]  1  Ch.  209 ; 
69  L.  J.  Ch.  255). 
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Against  a  Stochhroker  for  not   Purchasing  according  to   Order  (s). 

1.  By  a  contract  made  verbally  on  tte ,  19 —  \or,  made  by 

letters  dated  the ,  19 — ,  and ,  19 — },  the  defendant 

agreed  to  purchase  for  the  plaintiff shares  of  and  in  the  — —  Company, 

Limited  [or,  as  the  case  may  be],  at  a  price  not  exceeding  £ per  share, 

[or,  at  the  then  market  price  of  the  said  shares]  for  commission  to  the 
defendant. 

2.  The  defendant  could  have  purchased  the  said  shares  pursuant  to  the 
said  contract,  but  he  wholly  failed  to  do  so. 

The  plaintiff  has  suffered  the  following  loss  and  damage,  viz. : — 

£    s.    d. 

19—, .    Price  at  which  the  defendant  could  have 

purchased   the    shares,    at   £ per 

share  

Price    which   the    plaintiff   had    to    pay 
for  them  at  £ per  share 

Loss £ 

And  the  plaintiff  claims  £ damages. 


Against  Stockbrokers  for  wrongly  closing  the  Plaintiff's  Account  (<). 

1.  The  defendants  are  stockbrokers  carrying  on  business  in  partnership 
on  the  London  Stock  Exchange. 

2.  The  plaintiff  on  the ,  19 — ,  verbally  [or,  by  a  letter  dated 

that  day]  employed  the  defendants  as   his  stockbrokers  to  purchase  for 

him  certain  shares,  viz., ,  for  the  mid- June  account,  and  the  defendants 

verbally  [or,  by  a  letter  dated  the ,  19 — ]  accepted  the  said 

(«)  A  broker  does  not,  in  general,  undertake  absolutely  that  he  will  buy  or  sell 
for  his  employer,  but  only  that  he  will  make  reasonable  efforts  to  do  so,  using  for 
that  purpose  reasonable  skill  as  a  broker  {Fletcher  v.  Marshall,  15  M.  &  W.  755; 
5  Rail.  Cas.  340;  and  see  Ireland  v.  Livingston,  L.  R.  5  II.  L.  395,  407,  409  : 
41  L.  J.  Q.  B.  201). 

{t}  It  is,  in  the  absence  of  agreement  to  the  contrary,  express  or  implied  from 
previous  dealings,  the  duty  of  the  employer  to  put  his  broker  in  funds  before  the 
account  day  to  meet  the  payments  he  has  to  make  for  him,  and  if  he  fails  after 
proper  notice  to  do  so,  the  broker  may  close  the  account  and  recover  from  the 
employer  the  differences  or  other  suras  he  is  compellable  to  pay,  as  also  his  proper 
charges  on  the  transaction  {Davis  v.  Howard,  24  Q.  B.  I).  691 ;  59  L.  J.  Q.  B.  133  ; 
Macoun  v.  Ershine,  [1901]  2  K.  B.  493, 498,  500  ;  70  L.  J.  K.  B.  973).  An  account 
may  also  in  general  be  closed  if  the  employer  dies  or  becomes  insolvent.  (See 
Laccy  v.  Hill,  Scrimgeour's  Case,  L.  R.  8  Ch.  921 ;  42  L.  J.  Ch.  657.) 

As  to  securities  deposited  as  "  cover,"  see  "  Gaming,"  post,  p.  680.  As  to  the 
measure  of  damages  for  wrongfully  closing  an  account,  see  Michael  v.  Hart.  [1901] 
2  K.  B.  867  ;  [1902]  1  K.  B.  482  ;  71  L.  J.  K.  B.  26.'i.     Affd.  in  H.  L.,  89  L.  T.  422. 


Digitized  by  Microsoft® 


248      STATEMENTS   OF   CLAIM   IN  ACTIONS   OP   CONTRACT 

employment,  and  on  the ,  19—,  purchased  the  said  shares  at 

£ per  share. 

3.  On  the ,  19 — .  ii  consideration  that  the  plaintifE  would 

deposit   with   the   defendants   certain   securities,    viz.,    ,    which   he 

accordingly  did,  the  defendants  agreed  with  the  plaintifi  verbally  [or,  as 
the  case  may  be]  that  they  would  continue  and  carry  over  the  said  shares 
until  the ,  19—. 

4.  The  defendants  did  not  continue  or  carry  over  the  said  shares  until 

the  said ,  19—.     On  the ,  19—,  they  wrongfully  and 

without  the  plaintifi's  instructions  or  authority  closed  the  plaintifi's 

account  and  sold  the  said  shares.     The  plaintifi  by  letter  dated  the 

— — ,  19 — ,  repudiated  the  said  sale,  and  required  the  defendants  to 
continue  and  carry  over  the  said  shares  as  agreed. 

5.  The  plaintifi  has  sufiered  the  following  damage  by  the  defendants' 
breach  of  his  agreement  to  carry  over  the  said  shares  : — 

£    s.     d. 
Price  of  the  said  shares  on  the  said ,  19 — ,  at 

£■ — —  per  share   

Price  at  which  the  defendants  could  and  should  have  carried 

over  the  said  shares  at  £ per  share 

Loss £ 

The  plaintiff  claims  £ . 


Claim  against  outside  Brokers,  employed  to  buy  and  sell  on  the  London 
Stock  Exchange,  for  Damages  for  not  buying  and  selling  on  such  Stock 
Exchange  (m). 

1.  Between  the  months  of  July  and  December  inclusive,  1914,  the 
plaintifi  employed  the  defendants,  who  are  outside  brokers  in  London, 
as  his  brokers  to  buy  and  sell  and  carry  over  stocks  and  shares  for  him  on 
the  London  Stock  Exchange  from  and  to  members  on  the  said  Stock 
-Exchange. 

2.  From  time  to  time,  in  the  course  of  the  fortnightly  accounts  during 
the  said  period  from  July  to  December,  the  defendants  rendered  to  the 


{u)  Where  a  broker  employed  to  buy  on  the  Stock  Exchange  buys  elsewhere  or 
passes  oS  his  own  shares  instead  of  procuring  a  contract  for  his  employer  with  a 
third  party,  the  employer  may.  on  discovering  what  has  been  done,  repudiate 
the  transaction  and  recover  any  money  he  has  paid  in  respect  of  it,  and  in 
addition  he  may  recover  such  damages  as  he  has  suffered  directly  owing  to  the 
broker's  misconduct,  whilst  the  broker,  on  the  other  hand,  has  no  right  to  be 
paid  for  hia  services  in  the  transaction.  (See  ante,  p.  104  ;  TJumvpson  v.  Meade, 
7  Times  L.  R.  698  ;  Nicholson  v.  Mansjield,  17  Ih.  259.)  A  similar  rule  apyilies 
to  sales.  The  broker  must  not  be  the  purchaser  of  shares  he  has  to  sell  for  his 
employer.     (See  "  Broker,"  ante,  p.  104.) 
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plaintifi  contract  notes  and  accounts  [and  wrote  letters  to  the  plaintifi] 
representing  that  they  had  bought  and  sold  and  carried  over  stocks  and 
shares  as  his  agents  and  brokers  on  his  account,  and  that  they  had  bought 
and  sold  such  stocks  and  shares  from  and  to  members  on  and  of  the  said  Stock 
Exchange,  and  that  they  were  entitled  to  be  indemnified  by  the  plaintiff  in 
respect  of  the  liabilities  so  incurred  by  them  in  their  employment  as  afore- 
said as  his  agents  and  brokers.  Such  representations  are  contained  in  all 
the  contract  notes  sent  by  the  defendants  to  the  plaintifi  during  the  said 
period. 

3.  The  plaintifi,  in  the  belief  that  the  defendants  were  acting  within  the 
terms  of  their  said  employment,  and  on  the  faith  of  the  said  representa- 
tions, made  payments  from  time  to  time  to  the  defendants  in  order  to 
indemnify  them  as  he  supposed  from  the  liabilities  represented  to  have 
been  incurred  by  them  and  to  pay  for  their  supposed  services  as  such 
agents  and  brokers  as  aforesaid. 

Particulars. 

£  s.     d. 

[1914,  July    4  100  0    0 

„     July  14  96  16    0 

„     July  31   240  2    6 

„       &c.  &c.] 

4.  The  defendants  did  not  buy  or  sell  the  said  stocks  and  shares  [as  the 
plaLntifi's  agents  and  brokers  at  all,  or]  on  the  said  Stock  Exchange  from 
or  to  members  on  or  of  the  said  Stock  Exchange  [or  any  one  else]  and 
were  not  entitled  to  be  indemnified  by  the  plaintifi,  and  if  (which  is  not 
admitted)  they  made  any  contracts  all  those  of  purchase  were  at  a  price 
less  than  they  represented  by  the  said  contract  notes  to  the  plaintifi,  and 
those  of  sale  at  a  price  greater  than  they  represented  by  the  said  contract 
notes  to  the  plaintifi. 

5.  [The  defendants  did  not,  if  they  did  in  fact  buy  or  sell  to  third 
parties  at  all,  which  is  not  admitted,  give  to  the  plaintifi  true  or  any 
accounts  of  such  sales.] 

6.  In  the  course  of  the  said  period  the  defendants  paid  the  plaintifi  the 
sums  of  £25  on  September  2nd  and  £71  8s.  &d.  on  November  7th,  and 
no  more,  purporting  to  be  money  received  by  them  in  their  said  employ- 
ment as  his  said  agents  and  brokers  on  his  behalf  ;  and  the  plaintifi,  without 
admitting  any  legal  liability  to  do  so,  is  willing  to  credit  the  defendants 
with  those  sums. 

The  plaintifi  claims  (1)  £ ,   the  amount  which  he   has  paid  the 

defendants  after  giving  credit  for  the  said  sums  of 
£25  and  £71  8s.  6d. 

(2)  Damages  for  the  breaches  aforesaid  by  the  defendants 

of  their  said  contract  of  employment. 

(3)  An  accoiint  and  payment  of  the  amount  found  to 

be  due. 
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For  a  Claim  for  the  Price  of  Shares,  see  "  Shares,"  ante,  p.  229. 


For  a  Claim  by  a  Vendor  against  the  Purchaser  for  not  accepting  the 
Shares,  see  "  Shares,"  ante,  p.  229. 


Tolls  (x). 


Waeeanty  (y). 


{x)  For  instances  of  declarations  for  market  tolls  and  stallage  before  the  Judi- 
cature Act,  see  Duke  of  Bedford  v.  Emmeit,  3  B.  &  Aid.  366  ;  Lochwood  v.  Wood, 
6  Q.  B.  31 ;  Mayor  of  Yarmouth  v.  Groom,  1  H.  &  C.  102  ;  32  L.  J.  Ex.  74.  As  to 
anchorage  toUs,  see  Gann  v.  Free  Fishers  of  Whitstable,  11  H.  L.  C.  192  ;  35  L.  J. 
C.  P.  29 ;  Free  Fishers  of  Whitstable  v.  Foreman-,  L.  R.  4  H.  L.  266.  As  to  fair 
and  market  tolls,  see  Duke  of  Newcastle  v.  Worhsop  Council,  [1902]  2  Ch.  14.5  ; 
71  L.  J.  Ch.  487.  See  also  the  Statement  of  Claim  in  Ellis  v.  Duke  of  Bedford, 
[1899]  1  Ch.  at  p.  499 ;   68  L.  J.  Ch.  289. 

(y)  The  law  relating  to  warranties  on  the  sale  of  goods  has  been  codified,  and 
in  some  respects  amended,  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71) ; 
and  it  is  to  the  sections  of  this  Act  that  reference  is  made  in  the  notes  under  this 
heading.  It  is  now  unnecessary,  as  a  rule,  to  refer  to  decisions  prior  to  the  Act 
(see  the  remarks  of  Cozena-Hardy,  M.K.,  in  Bristol  Tramways  v.  Fiat  Motors, 
[1910]  2  K.  B.  at  p.  836  ;  79  L.  J.  K.  B.  1107,  cited  ante,  p.  216. 

A  warranty  is  a  contract  collateral  to  the  main  purpose  of  the  contract  of  sale 
or  other  principal  contract.  The  term  i?  thus  defined  in  s.  62  :  "  an  agreement 
with  reference  to  goods  which  are  the  subject  of  a  contract  of  sale,  but  collateral 
to  the  main  purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract  as 
repudiated."  To  create  an  express  warranty  it  is  not  essential  that  the  word 
"  warrant "  should  be  used  :  any  affirmance  or  representation  made  at  the  time 
of  the  sale  is  a  warranty,  if  so  intended  and  understood  hy  the  parties.  "  An 
affirmation  at  the  time  of  the  sale  is  a  warranty,  provided  it  appear  on  evidence 
to  be  so  intended  "  {per  Holt,  C.J.,  in  Crosse  v.  Gardner,  [1689]  Garth.  90  and 
Medina  v.  Stoughlon,  [1699]  Salt.  210  ;  1  Ld.  Raym.  593).  The  question  whether 
an  affirmation  made  by  the  vendor  at  the  time  of  sale  constitutes  a  warranty 
depends  on  the  intention  of  the  parties  to  be  deduced  from  the  whole  of  the 
evidence,  and  the  circumstance  that  the  vendor  assumes  to  assert  a  fact  of  which 
the  purchaser  is  ignorant,  though  valuable  as  evidence  of  intention,  is  not  con- 
clusive of  the  question  {TIeilbut,  Stjinons  tfc  Co.  v.  BucMeton,  [1913]  A.  C.  30  • 
82  L.  J.  K.  B.  245). 

Words  merely  expressing  opinion,  belief  or  expectation,  and  representations  not 
intended  to  amoimt  to  a  promise  are  to  be  distinguished  from  words  of  contract, 
and  from  representations  amounting  to  promises  ;  the  former  do  not,  whilst  the 
latter  may,  create  a  warranty.  (See  Benlsen  v.  Tai/lm;  [1893]  2  Q.  B.  274,  280, 
281;  62  L.  J.  Q.  B.  516;  De  Lassalle  v.  Guildford,  \imi]  2  K.  B.  215,  218, • 
70  L.  J.  K.  B.  S33.)  No  action  will  lie  upon  a  warranty  made  after  the  sale  or 
other  principal  contract  unless  it  is  supported  by  a  new  consideration  {Chande.hr  v. 
Lopus,  Cro.  Jao.  4 ;  2  Sm.  L.  C,  11th  ed.,  p.  54). 


Digitized  by  Microsoft® 


WARRANTY  251 

Claim  for  Breach  of  Warranty  of  a  Horse  (z). 

1.  The  defendant  on  the  • • ,  19 — ,  by  warranting  a  horse  to  be 

then  sound  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintifi  for  £ , 

A  condition  is  not  a  collateral  contract,  but  is  a  fundamental  and  essential 
part  of  the  contract  itself  (see  Oharvler  v.  Hopkins,  4  M.  &  W.  399  ;  Varhy  v. 
Whipp,  [1900]  1  Q.  B.  513  ;  69  L.  J.  Q.  B.  333),  and  a  breach  of  it  therefore  entitles 
the  buyer  to  rescind  the  contract.  "  Where  a  contract  of  sale  is  subject  to  any 
condition  to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the  condition,  or  may 
elect  to  treat  the  breach  of  such  condition  as  a  breach  of  warranty,  and  not  as  a 
ground  for  treating  the  contract  a?  repudiated.  Whether  a  stipulation  in  a 
contract  of  sale  is  a  condition,  the  breach  of  which  may  give  rise  to  a  right  to 
treat  the  contract  as  repudiated,  or  a  warranty,  the  breach  of  which  may  give  rise 
to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract 
as  repudiated,  depends  in  each  case  on  the  construction  of  the  contract.  A 
stipulation  may  be  a  condition,  though  called  a  warranty  in  the  contract.  Where 
a  contract  of  sale  is  not  severable,  and  the  buyer  has  accepted  the  goods,  or  part 
thereof,  or  where  the  contract  is  for  specific  goods,  the  property  in  which  has  passed 
to  the  buyer,  the  breach  of  any  condition  to  be  fulfilled  by  the  seUer  can  only  be 
treated  as  a  breach  of  warranty,  and  not  as  a  ground  for  rejecting  the  goods  and 
treating  the  contract  as  repudiated,  unless  there  be  a  term  of  the  contract,  express 
or  implied,  to  that  effect  "  (s.  11  (1) ). 

"  Where  there  is  a  breach  of  warranty,  or  a  breach  of  a  condition  by  the  seller, 
which  the  seller  elects,  or  is  compelled,  to  treat  as  a  breach  of  warranty,  the  buyer 
is  not  by  reason  only  of  such  breach  of  warranty  entitled  to  reject  the  goods ; 
but  he  may  (a)  set  up  against  the  seller  the  breach  of  warranty  in  diminution  or 
extinction  of  the  price :  or  (b)  maintain  an  action  against  the  seller  for  damages 
for  the  breach  of  warranty  "  (s.  53  (1) ).  "  The  fact  that  the  buyer  has  set  up 
the  breach  of  warranty  in  diminution  or  extinction  of  the  price  does  not  pre- 
vent him  from  maintaining  an  action  for  the  same  breach  of  warranty,  if  he  has 
suffered  further  damage  "  (s.  53  (4)).  The  word  "  action  "  includes  counterclaim 
and  set-off.     (See  s.  62.) 

(z)  Upon  a  sale  of  a  specific  chattel,  the  actual  condition  of  which  may  be 
ascertained  by  the  purchaser,  there  is,  in  general,  no  implied  warranty  of  sound- 
ness or  quality  (see  s.  14) ;  and  the  rule  is  the  same  in  cases  of  exchange  of  specific 
goods  {La  NeuviUe  v.  Campbell,  3  Camp.  351).  It  is  ordinarily  to  be  implied  that 
defects  apparent  at  the  time  of  the  bargain  are  not  included  in  a  general  warranty  ; 
a  party,  therefore,  who  should  buy  a  horse  knowing  it  to  be  bMnd,  could  not  sue 
on  a  general  warranty  of  soundness  (per  Tindal,  C.J.,  in  Margetson  v.  Wright,  7 
Bmg.  603). 

If  at  the  time  of  the  sale  the  horse  warranted  to  be  then  sound  has  any  disease, 
or  congenital  defect,  or  malformation,  which  diminishes  his  usefulness  so  as  to 
make  him  less  fit  for  work,  or  which  will  in  the  ordinary  course  diminish  his 
usefulness,  or  if  he  has,  either  from  disease  or  accident,  undergone  any  alteration 
in  structure  that  actually  does,  or  in  its  ordinary  effect  wiU,  so  diminish  his  useful- 
ness, such  horse  is  unsound  (Kiddell  v.  Burnard,  9  M.  &  W.  669 ;  Holliday  v. 
Morgan,  1  E.  &  E.  1 ;  28  L.  J.  Q.  B.  9). 

A  warranty  may  be  given  so  as  to  be  a  warranty  only  of  soundness  for  particular 
purposes,  or  otherwise  limited  in  its  effect,  and  where  the  warranty  is  qualified,  it 
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wluch  the  plaintiff  then  paid  to  defendant.     The  said  warranty  was  verbal 
[or,  is  contained  in  a  letter  dated  the  said  day,  or,  as  the  case  may  be]. 

2.  The  said  horse  was  not  then  sound  and  quiet  to  ride. 
Particulars : — 

The  horse  was  unsound  in  the  following  respects  [state  same']. 

3.  By  reason  of  the  said  breach  of  warranty  the  said  horse  was  of  no 

use  to  the  plaintiff  [or,  was  worth  £ less  than  if  it  had  been  as 

warranted]. 

The  plaintifi  claims  £ . 


Claim  for  Breach  of  Warranty  and  Fraud  on  Sale  of  a  Horse  {a). 

1.  The  defendant  on  the ■ ,  19 — ,  by  verbally  warranting  that 

a  certain  horse  was  sound  and  that  it  had  never  bolted  or  kicked  and 
that  it  had  always  worked  well,  sold  it  to  the  plaintiff  for  the  price  of  £ — , 
which  the  plaintifi  paid  to  him. 

2.  The  horse,  contrary  to  the  said  warranty,  before  the  making  of  the 
said  warranty  had  bolted  and  kicked  and  it  had  not  worked  well  and  did  not 
nor  would  always  work  well  and  worked  badly  and  in  that  respect  the 
defendant  broke  his  said  warranty. 

3.  The  defendant  also  by  falsely  and  fraudulently  representing  to  the 
plaintifi  verbally  on  the  said  day  that  the  said  horse  was  perfectly  quiet 
and  went  well  in  harness  sold  and  delivered  the  same  to  the  plaintifi  as 
aforesaid  for  the  said  price  which  the  plaintifi  then  paid  him. 

4.  The  said  horse  was  not  at  the  time  of  the  said  sale  and  representation 
perfectly  quiet  and  did  not  and  would  not  go  well  in  harness  and  the  said 
representation  was  false  and  fraudulent  as  the  defendant  knew  at  the  time 
of  making  it. 

5.  The  said  horse  by  reason  of  the  premises  was  of  no  use  to  the  plaintifi 
and  he  was  obliged  to,  and  did,  get  rid  of  and  sell  the  same  for  a  much  less 
price  than  that  he  paid  the  defendant  for  it,  namely  for  the  price  of 

£ ,  and  the  plaintifi  was  put  to  and  incm'red  expenses  on  such  re-sale 

and  in  and  about  feeding  keeping  and  taking  care  of  the  horse  until  such 
re-sale  to  the  amount  of  £■ . 

Particulars  of  expenses  : — 
The  plaintifi  claims  £ . 


should  be  stated  according  to  its  terms.  (See  Jone.i  v.  Cmiiey,  4  B.  &  C.  445  ; 
Chapman  v.  Cfwyiher,  L.  R.  1  Q.  B.  463  ;  35  L.  J.  Q.  B.  142  ;  and  ante,  p.  35.) 

By  s.  53  (2),  "  The  measm-e  of  damages  for  breach  of  warranty  is  the  estimated 
loss  directly  and  naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
breach  of  warranty  ;  "  and  by  s.  63  (3),  "  In  the  case  of  breach  of  a  warranty  of 
quality,  such  loss  is  primd  facie  the  difference  between  the  value  of  the  goods  at 
the  time  of  delivery  to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty  "  (Ashwwih  v.  Wclh.  78  L.  T.  136  ;  Bo.ilocJcv.  Nicholson. 
[1904]  1  K.  B.  725 ;   73  L.  J.  K.  B.  524). 

(a)  See  last  note  and  post,  p.  320- 
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For  Breach  of  Warranty  of  the  Quality  of  Goods  sold  a)id  delivered,  with 
a  Claim  for  Costs  incurred  in  defending  an  Action  brought  by  a 
Sub-vendee  (6). 

1.  By  a  contract  in  writing,  dated  tlie  — '■ ,  19 — ,  tlie  defendant 

sold  to  the  plaintifi tons  of  linseed,  to  be  delivered  at  Hull  ex  "  Argos," 

at  £ per  ton,  and  warranted  the  said  linseed  to  be  first-class  Calcutta 

linseed. 

2.  The  linseed  was  delivered  at  Hull,  but  was  not  first-class  Calcutta 
linseed. 

3.  The  plaintifi,  who  was  a  dealer  in  linseed,  bought  the  said  linseed  from 
the  defendant  for  the  purpose  of  then  re-selling  it  at  a  profit  with  a  similar 
warranty,  as  the  defendant  knew  at  the  time  when  he  sold  it  to  the  plaintifi. 

i.  The  plaintifi,  on  the ■ ,  19 — ,  re-sold  the  said  linseed  to  E.  F. 

at  the  price  of  £— —  per  ton,  with  a  warranty  made  verbally  [or,  as  the  case 
may  be]  that  it  was  fiist-class  Calcutta  linseed,  and  delivered  it  to  the  said 
E.F. 

5.  The  said  E.  F.  afterwards  brought  an  action  in  the  King's  Bench 
Division  of  the  High  Court  of  Justice  for  the  breach  of  the  last-mentioned 
warranty  against  the  present  plaintifi,  who  thereupon  gave  notice  to  the 

(&)  The  right  to  recover  special  damage  is  unaffected  by  the  Act  (s.  54).  The 
loss  of  profit  on  a  contract  for  a  re-sale  cannot,  in  general,  be  recovered ;  but 
where  it  is  known  to  both  parties  at  the  time  of  the  bargain  that  the  purchase 
is  made  for  the  purpose  of  re-sale  at  an  advanced  price,  the  loss  on  such  contract 
maj'  be  recovered  {Randall  v.  Raper,  E.  B.  &  E.  84 ;  27  L.  J.  Q.  B.  266  ;  and  see 
Glare  v.  Maynard,  6  A.  &  E.  519).  The  costs  of  defending  an  action,  brought  for 
breach  of  a  similar  warranty  given  upon  a  re-sale  by  the  purchaser,  are  recoverable 
if  the  action  was  reasonably  defended  in  reliance  upon  the  original  warranty,  and 
it  was  known  to  the  original  vendor  when  he  gave  the  warranty  that  the  person 
who  purchased  from  him  bought  for  the  purpose  of  re-seUing  with  a  similar 
warranty,  so  that  the  contract  was  made  upon  that  footing  (Hammond  v.  Bussei/, 
20  Q.  B.  D.  79;  57  L.  J.  Q.  B.  58;  Agms  v.  Great  Western  Colliery  Co., 
[1899]  1  Q.  B.  413 ;  68  L.  J.  Q.  B.  312  ;  Covdat  v.  Myham  <£•  Son,  [1913] 
2  K.  B.  220  ;  S2  L.  J.  K.  B.  551 ;  but  see  the  judgments  of  the  Court  of 
Appeal,  30  Times  L.  R.  282 ;  110  L.  T.  749).  A  liability  to  pay  such  costs 
may  be  sufficient  without  payment  {Randall  v.  Raper,  supra).  If  a  horse 
has  been  sold  with  an  imtrue  warranty  to  a  purchaser  who  has  been  compelled 
to  keep  it  for  a  time  before  he  could  reasonably  re-seU  it,  he  may  claim  the  cost 
of  so  keeping  it  as  special  damage,  at  any  rate  where  he  has  given  the  seller  the 
option  of  taking  back  the  horse  on  the  discovery  of  the  breach  of  warranty 
{Caswell  V.  Coare,  1  Taunt.  566  :  Chesterman  v.  Lamb,  2  A.  &  E.  129, 132).  Where 
a  person  sold  a  cow  with  a  warranty  of  soundness,  knowing  that  it  would  in  the 
ordinary  course  be  placed  by  the  purchaser  with  other  cattle,  and  the  purchaser, 
relying  upon  the  warranty,  placed  the  cow  with  other  cattle,  to  which  it  com- 
municated an  infectious  disease  from  which  it  was  suffering  at  the  time  of  the 
sale,  it  was  held  that  the  purchaser  could  recover  as  special  damage  in  an  action 
upon  the  warranty  the  loss  caused  to  him  by  such  communication  of  disease 
[Smith  V.  Green,  I  C.  P.  B.  92  ;  45  L.  J.  C.  P.  29  ;  and  see  Bostock  v.  Nicholson, 
[1904]  1  K.  B.  725  :  73  L.  J.  K.  B.  524). 
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defendant  of  such  action,  and  reasonably  and  properly  defended  the  same, 

but  judgment  was  given  therein  on  the ,   19 — ,  against  the 

present  plaintifE  with  costs,  and  he  was  obliged  to  pay  to  the  said  E.  F. 
the  amount  of  the  said  judgment  and  costs. 

Particulars  of  damages  : — 

£ 

Loss  of  profit  on  the  said  re-sale   

Amount  of  the  said  judgment    

Taxed  costs  of  the  said  E.  F.  in  the  said  action 

Plaintiff's  costs  of  defending  the  said  action 

The  plaintifi  claims  £ damages  for  the   defendant's   breach   of 

warranty. 


For  Breach  of  a  Contract  to  supply  Goods  of  a  specified  Description  (c). 

1.  By  a  contract  made  orally  on  the ,  19 — ,  [or,  made  by  letters 

dated,  &c.J  the  defendant  agreed  to  sell  120  tons  of  best  selected  copper 

to  the  plaintiS  at  the  price  of  £ per  ton  [payable  on  delivery]  and  to 

deliver  the  same  to  the  plaintifi  at . 

2.  The  defendant,  on  the ,  19 — ,  delivered  to  the  plaintifi  at 

aforesaid  120  tons  of  copper  in  pretended  performance  of  the  said 


contract,  and  the  plaintifi  received  the  same  and  paid  the  price  thereof 
to  the  defendant  on  the  same  day. 

(c)  "  Where  unascertained  goods,  or  goods  which  the  buyer  has  no  opportunity 
of  inspecting,  are  sold  by  a  particular  description,  there  is  an  imphed  condition 
that  the  goods  shall  correspond  with  the  description  "  (s.  13  ;  Bostock  v.  Nicholson, 
[1904]  1  K.  B.  725  ;  73  L.  J.  K.  B.  524).  And,  if  in  such  cases  the  goods  are 
supplied  by  a  person  whose  business  it  is  to  manufacture  or  deal  in  such  goods, 
it  is  also  a  condition  of  the  contract  that  they  shall  be  of  merchantable  quality, 
that  is  merchantable  under  that  description,  provided  that,  if  the  buyer  has 
examined  the  goods,  there  shall  be  no  implied  condition  as  regards  defects  which 
such  examination  ought  to  have  revealed  (s.  14  (2) ;  Wren  v.  Holt,  [1903]  1  K.  B. 
610,  615,  616 ;   72  L.  J.  K.  B.  340). 

If  the  goods  do  not  answer  the  description  under  which  they  are  sold,  the  buyer 
may,  in  general,  treat  this  failure  to  comply  with  the  contract  as  a  breach  of 
condition  entitling  him  to  reject  the  goods  {Jackson  v.  Rotax  Motor  and  Cycle 
Compamj,  [1910]  2  K.  B.  937  ;  80  L.  J.  K.  B.  38) ;  or  if  he  retains  the  goods,  he 
may  treat  the  condition  as  a  warranty  and  sue  for  the  breach  of  the  contract  to 
deliver  goods  of  the  specified  description.  (Ss.  11  (1),  53  (1)  (cited  ante,  p.  251). 
It  is  further  provided  by  s.  13,  that  "if  the  sale  be  by  sample,  as  well  as  by 
description,  it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds  with  the 
sample,  if  the  goods  do  not  also  correspond  with  the  description." 

By  s.  30  (3),  "  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted 
to  sell  mixed  with  goods  of  a  different  description  not  included  in  the  contract, 
the  buyer  may  accept  the  goods  which  are  in  accordance  with  the  contract  and 
reject  the  rest,  or  he  may  reject  the  whole."  (See  Levy  v.  Green,  27  L.  J.  Q.  B. 
111.) 
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3.  Tlie  copper  so  delivered  by  the  defendant  was  not  best  selected  copper 
and  was  of  a  difierent  and  inferior  description  and  quality. 
Particidars  of  damage  : — 
DifEerence  between  the  value  of  the  copper  delivered  and 

the  value  of  the  same  quantity  of  best  selected  copper  . .  £ 

And  the  plaintifi  claims  £ damages. 


The  like,  where  there  has  also  been  a  Breach  by  Non-delivery  of  Part  of  tlie 
Goods  sold  :  see  ante,  p.  220. 


Claim  on  a  Sale  by  Description  and  Sample  {d). 

1.  By  a  contract  in  writing  dated  the ,  19 — ,  it  was  agreed 

between  the  plaintiS  and  defendant  that  the  defendant  should  sell  and 
deliver  to  the  plaintifi  and  the  plaintiff  should  buy  and  accept  from  the 
defendant  eight  tons  of  copper  and  ten  tons  of  heavy  brass  gun-metal,  90 
per  cent,  being  heavy  Government  metal,  three  tons  of  common  light  brass 
and  also  five  or  sik  tons  of  yellow  bolts  and  nails  and  spikes  to  be  delivered 
as  soon  as  required  at  and  for  certain  prices  which  the  plaintiff  agreed  to 
pay  and  the  plaintiff  paid  to  the  defendant  the  sum  of  £60  on  account 
thereof. 

2.  It  was  a  condition  of  the  said  contract,  or  in  the  alternative  the 
defendant  in  consideration  of  the  plaintiff  entering  into  the  said  contract 
[impliedly]  warranted  and  agreed,  that  the  said  metals  should  be  and  were 
metals  of  the  said  several  descriptions  and  saleable  as  such,  that  90  per  cent. 
of  the  said  heavy  brass  gun-metal  should  be  and  was  heavy  Government 
metal,  and  that  the  said  metals  should  be  and  were  equal  in  quality  and 
description  to  certain  samples  shown  by  the  defendant  to  the  plaintiff  and 
that  the  quantities  to  be  delivered  should  be  the  quantities  above  specified. 

3.  The  plaintiff  on  the ,  19 — ,  by  letter  of  that  date,  required 

the  defendant  to  deliver  the  said  metals  but  the  defendant  wholly  failed  to 
perform  the  said  contract  or  to  deliver  to  the  plaintiff  the  metals  agreed  on 
or  any  metals  in  accordance  with  the  said  contract.  As  and  for  the  said 
metals  he  sought  to  deliver  to  the  plaintiff  certain  goods,  but  the  same  were 
not  metals  of  the  said  several  descriptions  or  saleable  as  such,  nor  was  90 
per  cent,  of  the  said  heavy  brass  gun-metal  heavy  Grovernment  metal,  nor 
were  the  said  goods  equal  in  quality  or  description  to  the  said  samples,  nor 
were  the  quantities  the  quantities  specified.  On  the  contrary  the  said 
goods  were  different  and  very  inferior  in  description  and  quality  and  con- 
tained a  mixture  of  rubbish  and  were  short  in  quantity  and  were  useless 
to  the  plaintiff,  and  the  plaintiff  as  soon  as  he  had  an  opportunity  of  in- 
specting the  said  goods  rejected  and  refused,  as  he  was  entitled  to  do,  to 
receive  or  accept  the  same. 

id)  As  to  sale  by  sample,  see  post,  p.  258.  As  to  special  damage,  see  ante, 
p.  253,  note  (6). 
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i.  The  plaintiff,  as  tlie  defendant  at  tlie  time  of  the  making  of  the  said 
agreement  well  Iniew,  purchased  the  said  metals  for  the  purpose  of  re-selling 
the  same  and  he  had  re-sold  the  same  at  a  profit. 

5.  By  reason  of  the  aforesaid  breaches  of  contract  the  consideration  for 
the  payment  of  the  said  £50  wholly  failed  and  the  plaintiff  has  lost  the 
same.  Moreover  the  plaintiff  has  lost  the  profits  he  would  have  made  and 
incurred  and  was  put  to  expense  in  and  about  inspecting  the  said  goods  and 
endeavouring  to  procure  the  performance  by  the  defendant  of  the  said 
contract. 

Particulars  of  damages  : — [State  the  particulars. 1 

The  plaintiff  claims  : 

(a)  £50 ; 

(b)  £200  damages. 


The  nice. 

1.  By  a  contract  made  iu  writing  dated  the  — — ,   19 — ,  the 

defendants  agreed  to  sell  and  deliver  to  the  plaintiffs  and  the  plaintiffs  to 
buy  from  the  defendants  a  cargo  of  "  best  double  screened  Micklefield 

steam  coal  "  to  be  shipped  by  the  defendants  at by  the  S.S. and 

delivered  by  them  to  the  plaintiffs  at . 

2.  The  plaintiffs  ordered  and  the  defendants  by  the  said  contract  agreed 
to  supply  "  best  double  screened  Micklefield  steam  coal  "  and  the  defendants 
by  the  said  contract  impliedly  warranted  that  the  coal  to  be  supplied 
under  the  said  contract  should  be  double  screened  and  should  be  merchant- 
able under  the  description  of  "  best  double  screened  Micklefield  steam  coal." 

3.  The  plaintiffs,  as  the  defendants  at  the  time  of  the  making  of  the 
said  contract  well  knew,  purchased  the  said  coal  for  the  purpose  of 
re-selling  the  same  at  Odessa  and  of  fulfilling  certain  sub-contracts  they 
had  entered  into  for  the  re-sale  thereof  at  a  profit. 

4.  The  defendants  in  breach  of  their  said  contract  failed  to  sell  or 
deliver  to  the  plaintiffs  the  said  or  any  "  best  double  screened  Micklefield 
steam  coal."  They  shipped  and  delivered  2759  tons  12  c\\t.  of  coal,  but 
the  same  was  in  fact  not  double  screened  nor  was  it  merchantable  under  the 
description  of  "  best  Micklefield  steam  coal."  The  coal  delivered  was  small 
coal  and  was  not  double  screened  or  screened  at  all  and  was  in  great  part 
dust. 

5.  By  reason  of  the  premises  the  said  coal  was  worth  much  less  than  the 
contract  price  and  the  plaintiffs  have  overpaid  the  defendants,  and  moreover 
the  plaintiffs  have  lost  the  profit  they  would  have  made  upon  the  re-sales 
and  were  compelled  to  make  allowances  and  payments  to  their  sub- 
purchasers and  incurred  dock  dues  and  other  expenses  in  keeping,  examining 
and  loading  and  re-selling  the  said  coal  and  otherwise. 

Particulars  of  damages  ; — 
The  plaintiffs  claim  £ . 
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For  Breach  of  an  Implied  Warranty  thai  Goods  sold  and  supplied  hy  the 
Defendant  in  the  course  of  his  Business  for  a  particular  Purpose  were 
reasonably  jit  for  that  Purpose  (e). 

1.  By  a  contract  made  verbally  on  the  ■ ■  day  of  ,  19 — ,  the 

plaintifi  purchased  from  the  defendant  and  the  defendant  sold  to  the 
plaintiff  certain  goods,  that  is  to  say  [state  the  goods],  and  the  said  goods 
were  purchased  by  the  plaintifi  and  supplied  by  the  defendant  for  the 
purpose  of  being  used  by  the  plaintifi  as  {state  the  purpose] ;  and  it  was  an 
implied  term  of  the  said  contract  that  the  defendant  warranted  that  the 
said  goods  were  reasonably  fit  for  the  purpose  for  which  they  were  required. 

2.  The  said  warranty  was  implied  under  the  following  circumstances.    It 

was  in  the  course  of  the  defendant's  business,  as  a ,  at ,  to  sell 

and  supply  goods  of  the  description  aforesaid,  and  the  said  purpose  for 
which  the  said  goods  were  required  was,  before  and  at  the  time  of  the  said 
sale,  made  loiown  by  the  plaintiff  to  the  defendant,  so  as  to  show,  as  was 

(e)  This  form  is  applicable  when  there  has  been  a  breach  of  an  implied  condition 
that  the  goods  should  be  reasonably  fit  for  a  particular  purpose,  and  the  buyer, 
instead  of  rejecting  the  goods,  has  retained  tliem,  and  claims  damages.  It  is 
framed  upon  s.  14  (1),  which  is  as  follows  : — 

"  Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  skUI  or  judgment,  and  the  goods  are  of  a  description  which  it  is 
in  the  course  of  the  seller's  business  to  supply  (whether  he  be  the  manufacturer 
or  not),  there  is  an  impHed  condition  that  the  goods  shall  be  reasonably  fit  for 
such  purpose,  provided  that  in  the  case  of  a  contract  for  the  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is  no  implied  condition  as  to 
its  fitness  for  any  particular  purpose." 

The  particular  purpose  may  be  made  luiown  to  the  seller  by  the  description 
of  the  thing  asked  for  (Preist  v.  Last,  [1903]  2  K.  B.  148  ;  72  L.  J.  K.  B.  657  ;  and 
see  Wallis  v.  Russell,  [1902]  2  I.  R.  585) ;  it  need  not  be  expressly  mentioned 
even  where  the  contract  is  in  writing  [Bristol  Tramways,  dhn.,  Oo.  v.  Fiat  Motors, 
Ltd:,  [1910]  2  K.  B.  831  ;  79  L.  J.  K.  B.  1107).  Where,  however,  goods  are 
ordered  under  a  patent  or  trade  name,  the  seller  may  deliver  them  although  they 
are  iU-adapted  for  the  purpose  mentioned  in  the  order  unless  he  has  given  an 
express  assurance  to  the  contrary  (76.) 

A  warranty  or  condition  as  to  quahty,  or  fitness  for  a  particular  purpose,  may 
be  implied  from  the  usage  of  the  trade,  the  course  of  dealing  between  the  parties 
(s.  55 ;  Cointatv.  Myham  <fc  Son,  [1913]  2  K.  B.  220 ;  82  L.  J.  K.  B.  551 ;  m  C.  A., 
30  Times  L.  R.  282 ;  110  L.  T.  749),  or  vmder  the  provisions  of  a  particular  statute, 
e.g.,  the  Chain  Cables  and  Anchors  Act,  1874  (37  &  38  Vict.  c.  51) ;  the  Merchandise 
Marks  Acts,  1887  (50  &  61  Vict.  c.  28) ;  the  FertUisers  and  Feeding  Stuffs  Act,  1893 
(56  &  57  Vict.  c.  56) ;  and  s.  14  (1)  of  the  Sale  of  Goods  Act,  1893,  supra. 

Food  for  human  consumption  is  "goods"  within  the  meaning  of  this  sub- 
section. (See  Wren  v.  Holt,  [1903]  1  K.  B.  610  ;  72  L.  J.  K.  B.  340 ;  Frost  v. 
Aylesbury  Dairy  Co.,  [1905]  1  K.  B.  608  ;  74  L.  J.  Q.  B.  386). 

This  implied  warranty  of  fitness  may  be  broken  by  the  existence  of  even  laten 
defects  (Randall  v.  Newson,  2  Q.  B.  D.  102 ;  46  L.  J.  Q.  B.  259  ;  Drummond  v. 
Van  Ingen,  12  App.  Cas.  284  ;  56  L.  J.  Q.  B.  563). 

B.L.  17 
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the  fact,  that  the  plaintiff  relied  on  the  defendant's  skill  and  judgment  to 
supply  goods  reasonably  fit  for  the  said  purpose. 

3.  The  said  goods  were  not  reasonably  fit  for  the  said  purpose. 
Particulars  : — [State  how  the  goods  were  not  fit.] 

4.  The  plaintifi  has  in  consequence  sustained  the  following  damage,  viz. 
[set  out  the  particulars  of  damage]. 


The  like. 

1.  The  plaintifis  by  a  letter  dated  the ,  19—,  ordered  from  the 

defendant  and  agreed  to  buy  from  him  and  the  defendant  by  a  letter  dated 

the ,  19 — ,  agreed  to  sell  and  deliver  to  the  plaintiffs  500  tons  of 

wire  rods  for  the  purpose  of  the  same  being  manufactured  into  wire  by  the 
plaintifis  on  the  terms  that  the  said  wire  rods  shoidd  be,  and  the  defendant 
agreed  and  warranted  that  the  same  should  be,  of  good  and  sufiicient 
quality  and  fit  for  the  said  purpose. 

2.  The  defendant  from  time  to  time  delivered  to  the  plaintifis,  in  pre- 
tended performance  of  the  said  order  and  terms,  certain  rods,  but  the  rods 
so  delivered  were  not  of  good  or  sufficient  quality  or  fit  for  the  said  purpose 
but  on  the  contrary  were  of  bad  and  inferior  quality  and  unfit  for  the  said 
purpose  and  were  worthless  and  useless. 

3.  The  said  rods  were  ordered,  as  the  defendant  at  the  time  of  their  being 
ordered  well  knew,  for  the  purpose  of  the  plaintifis  manufacturing  the  same 
into  wire  and  re-selling  it  at  a  profit.  The  plaintifis,  before  they  could 
discover  the  defective  quality  and  unfitness  of  the  said  rods,  manufactured 
the  same  or  much  thereof  into  wire  and  sold  the  said  wire  at  a  profit. 

4.  By  reason  of  the  defective  quality  and  unfitness  of  the  said  rods,  the 
wire  so  manufactured  was  useless  and  worthless  and  the  plaintifis  have  lost 
the  price  they  paid  for  the  said  rods,  the  cost  of  manufacturing  the  same 
into  wire,  the  profit  they  would  have  derived  from  the  sale  of  the  wire,  and 
their  machinery  has  been  kept  standing  and  their  men  unemployed  and 
they  have  been  otherwise  damaged. 

Particulars  of  damage  : — 

The  plaintifis  claim  £600  damages. 


For  a  Form  of  Claim  for  Breach  of  Implied  Warranty  to  supply  whole- 
some Milk,  see  Frost  v.  Aylesbury  Dairy  Co.,  [1905]  1  K.  B.  608 ; 
74  L.  J.  K.  B.  386. 


For  Breach  of  Warranty  on  a  Sale  of  Goods  by  Sample  (/). 

1 .  The  defendant  on  ±he ,  19 — ,  by  warranting  to  the  plaintifi 

orally  [or,  as  the  case  may  be]  that  pockets  of  hops  were  equal  in 

(/)  The  conditions  to  be  implied  on  a  sale  by  sample  are,  that  the  bulk  should 
correspond  with  the  sample  in  quality,  that  the  buyer  should  have  a  reasonable 
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quality  to  a  sample  thereof  then  shown  by  him  to  the  plaintiS,  sold  the 

said  pockets  of  hops  to  the  plaintifi  for  £ [and  the  plaintifi 

afterwards  on  the ,  19 — ,  in  reliance  upon  the  said  warranty, 

took  delivery  of  the  said pockets  of  hops  from  the  defendant  and  paid 

him  the  said  price  for  them]. 

2.  The  said pockets  of  hops  were  not  at  the  time  of  the  said  sale 

equal  in  quality  to  the  said  sample,  and  were  greatly  inferior  thereto. 

Particulars  : — 

And  the  plaintifi  claims  £ damages. 


TJ'pon  a  Warrafdy  of  Title  and  quiet  Possession  on  a  Sale  of  Goods  (g). 

1.  The  defendant  on  the ,  19—,  by  warranting  that  he  then 

had  good  right  and  title  to  sell  certain  goods,  that  is  to  say [and  that 

the  plaintifi  should  have  and  enjoy  quiet  possession  thereof],  sold  the  said 

goods  to  the  plaintiff  for  £ [which  sum  the  plaintifi  then  paid  to  the 

defendant].  The  warranty  was  made  orally  at  the  time  of  the  sale  [or,  was 
contained  in  a  letter  dated,  &c.,  or,  was  implied  from  the  following  circum- 
stances, viz.,  {here  state  same)]. 

opportunity  of  comparing  the  bulk  with  the  sample,  and  that  the  goods  should  be 
free  from  any  defect  rendering  them  unmerchantable,  which  would  not  be  apparent 
on  a  reasonable  examination  of  the  sample  (s.  15  (2),  and  see  Wallis  v.  Pratt  and 
Haynes,  [1911]  A.  C.  394 ;  80  L.  J.  K.  B.  1058).  "  Quality"  includes  state  and 
condition  (s.  61  (2) ). 

A  sale  by  sample  excludes  any  implied  warranty  as  to  all  such  matters  as  can  be 
judged  of  by  the  sample  (Mody  v.  Qregson,  L.  R.  4  Ex.  49 ;  38  L.  J.  Ex.  12  ; 
Drummond  v.  Van  Ingen,  12  App.  Cas.  284 ;  56  L.  J.  Q.  B.  563).  The  fact  that 
a  sample  is  shown  at  the  time  of  the  sale  does  not  necessarily  make  the  sale  one 
by  sample,  but  the  sale  is  by  samj)lc,  when  expressed  so  to  be,  or  when  the  sample 
is  produced  as  a  warranty  of  what  the  bulk  is.  (See  Gardiner  v.  Gray,  4  Camp, 
at  p.  144;  s.  15(1).  ) 

(g)  By  s.  12,  "  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  are 
such  as  to  show  a  different  intention,  there  is — (1)  an  implied  condition  on  the  part 
of  the  seller  that  in  the  case  of  a  sale  he  has  a  right  to  seU  the  goods,  and  that  in 
the  case  of  an  agreement  to  seU  he  will  have  a  right  to  sell  the  goods  at  the  time 
when  the  property  is  to  pass  :  (2)  an  impUed  warranty  that  the  buyer  shall  have 
and  enjoy  quiet  possession  of  the  goods  :  (3)  an  implied  warranty  that  the  goods 
shall  be  free  from  any  charge  or  incumbrance  in  favour  of  any  third  party,  not 
declared  or  known  to  the  buj-er  before  or  at  the  time  when  the  contract  is  made." 

A  pawnbroker  who  sells  an  article  as  a  forfeited  pledge  warrants  only  that  it 
has  been  pledged  with  him  and  is  irredeemable,  and  that  he  knows  of  no  defect 
of  title,  and  he  is  not  liable  for  breach  of  an  implied  warranty  of  title  upon  the 
article  being  claimed  by  the  true  owner  (Morley  v.  AUenhorough,  3  Ex.  500). 
Similarly  a  sale  of  goods  taken  in  execution,  or  sold  under  a  distress  for  rent, 
imports  no  warranty  of  title  {Chapman  v.  Speller,  14  Q.  B.  621  ;  19  L.  J.  Q.  B. 
239  ;  Payne  v,  Elsden,  17  Times  L.  R.  161).  And  see  s.  15  of  the  Bankruptcy  and 
Deeds  of  Arrangement  Act,  1913  (3  &  4  Goo.  5,  o.  34). 
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2.  The  defendant  at  the  time  of  the  said'  sale  had  not  lawful  right  or 
title  to  sell  the  said  goods  or  any  of  them  [and  the  plaintiff  did  not  have 
or  enjoy  quiet  possession  of  the  said  goods  after  the  said  sale],  and  the 

plaintiff  was  afterwards,  on  the ,  19—,  obliged  to  deliver  up  the 

said  goods  to  E.  I.,  who  had  the  lawful  right  and  title  thereto,  and  the 

plaintiff  has  lost  the  said  goods  [and  the  said  sum  of  £ ,  which  he 

paid  the  defendant  for  the  same]. 

And  the  plaintiff  claims  £ damages. 


For  a  Claim  for  Breach  of  Warranty  on  Letting  a  House,  see  ante  p.  180. 


Witness  {h). 


Work  {i). 


(h)  A  witness  may  maintain  an  action  for  his  expenses  against  the  party  by 
whom  he  is  subpoenaed,  and  this  is  so  even  where  he  was  not  examined  at  the  trial 
because  he  had  refused  to  give  evidence  unless  his  expenses  were  paid  {Halleit  v. 
Mears,  13  East,  15  ;  see  Hale  v.  Bates,  E.  B.  &  E.  575  ;  28  L.  J.  Q.  B.  14  j  Chamber- 
lain V.  Stoneham,  24  Q.  B.  D.  113).  The  solicitor  in  an  action  is  not,  in  general, 
personally  liable  to  a  witness  for  his  expenses.  (See  post,  p.  704.)  An  action 
for  money  received  is  maintainable  to  recover  back  conduct  mone,^  paid  to  a 
person  upon  a  subpoena  to  attend  a  trial  as  a  witness,  where  he  does  not  attend 
upon  the  sitbpcena  (Martin  v.  Andrews,  7  E.  &  B.  1 ;  and  see  post,  p.  438). 

(i)  It  is  usual  and  proper  to  describe  the  kind  of  work  or  the  character  in  which 
the  work  has  been  done,  as,  work  done  as  a  solicitor,  an  auctioneer,  a  broker,  &c. 
If  there  is  a  claim  for  materials  provided,  it  should  be  stated.  Where  the  work  has 
been  done  by  the  plaintiff  upon  his  own  materials  in  makmg  an  article  to  be 
delivered  to  the  defendant  under  a  contract  of  sale,  the  work  is  done  by  the  plam- 
tiff  for  himself,  and  not  for  the  purchaser,  and  the  action  should  be  brought  for 
goods  sold,  and  not  for  work  and  labour  done  [Lee  v.  Oriffin,  1  B.  &  S.  272  ;  30 
L.  J.  Q.  B.  252).  But  a  contract  may  be  one  for  work  and  labour,  although  it 
results  in  the  deUverj'  of  completed  goods ;  and  then  the  contract  is  not  within 
the  4th  section  of  the  Sale  of  Goods  Act,  1893.  (See  Clay  v.  Yates,  1  H.  &  N.  73  ; 
25  L.  J.  Ex.  237). 

Where  work  is  done  by  one  party  under  a  special  contract,  but  not  according 
to  its  terms,  the  other  may  refuse  to  accept  it ;  but  if  he  does  accept  it  and  takes 
the  benefit  of  it,  he  may  be  sued  for  the  value  of  it.  If,  however,  the  work  is  of 
such  a  nature  that  it  cannot  be  rejected,  so  that  the  party  has  no  option  but  to 
accept  it,  he  is  not  necessarily  liable  for  the  value ;  as  work  done  in  building  upon 
the  defendant's  land,  but  not  according  to  contract  (M%tnro  v.  Butt,  8  E.  &  B. 
738  ;  Sumpter  v.  Hedges,  [1898]  1  Q.  B.  673  ;  67  L.  J.  Q.  B.  545),  or  work  done 
on  a  ship  of  a  better  quality  than  that  contraotedfor  (Forman  v.  "  The  Liddesdale," 
[1900]  A.  C.  190  ;  69  L.  J.  P.  44).  Where  the  terms  of  the  contract  are  such  as  to 
make  the  remuneration  contuigent  upon  the  completion  of  the  services,  a  partial 
performance  will  not  alone  give  any  claim  against  the  employer  (Culler  v.  Powell, 
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*General  Form  of  Claim  for  Work  done  and  Materials  provided. 

The  plaintifE's  claim  is  for   £ due   from  the   defendant  to   the 

plaintifi  for  work  done  and  materials  provided  by  the  plaintifi  for  the 
defendant  at  his  request. 

Particulars  : — 

19 — , ,     To  work  done  and  materials  provided  as  a 

to  — —  between  these  dates,   of  which  full 

19 — ,  ■ — — .        particulars  were  delivered  to  the  defendant 

on  the ,  19 —  [or,  as  the  case  may 

be] £ : 


6  T.  R.  320 ;  2  Sm.  L.  C,  11th  ed.,  p.  1  ;  Moffatt  v.  Laurie,  24  L.  J.  C.  P.  56). 
Thus  a  builder  who  contracts  to  erect  buildings  on  the  land  of  another  for  a  lump 
sum  cannot,  if  he  abandons  the  contract  before  completion,  recover  for  the  work 
Eictually  done,  unless  some  new  contract  to  pay  him  for  the  value  of  that  work  is 
made  or  can  be  implied,  and  no  such  new  contract  can  be  implied  from  the  mere 
fact  that  the  employer  takes  possession  and  completes  the  buOdings  himself 
{Sumpter  v.  Hedges,  [1898]  1  Q.  B.  673  ;  67  L.  J.  Q.  B.  545).  So  if  the  completion 
is  prevented  by  some  accident  or  event  that  may  excuse  the  further  performance, 
yet  if  there  be  no  default  in  the  employer,  he  is  not  liable  for  the  value  of  the  part 
performed  where  by  the  contract  payment  is  contingent  on  completion  {Appleby 
V.  Mi/ers,  L.  R.  2  0.  P.  651  ;  36  L.  J.  C.  P.  331 ;  Metcalfe  v.  Britannia  Ironworks 
Co.,  1  Q.  B.  D.  613  ;  2  Ih.  423  ;  45  L.  J.  Q.  B.  837 ;  46  lb.  443 ;  Hopper  v. 
Bumess,  1  C.  P.  D.  137 ;  45  L.  J.  0.  P.  377). 

Where  a  special  contract  after  part  performance  has  been  rescinded,  either  by 
mutual  consent  or  by  such  a  breach  on  the  one  side  as  entitles  the  other  to  rescmd, 
and  goods,  labour,  &c.,  have  been  provided  by  one  party  under  it  and  retained  by 
the  other  party  after  the  rescission  under  such  circumstances  as  to  imply  a  new 
contract  to  pay  the  value  of  the  consideration  actually  received,  the  plaintiff  may 
sue  for  that  amount  as  for  a  debt.  In  such  cases,  however,  it  is  in  general  proper 
that  the  Statement  of  Claim  should  briefly  state  the  circumstances  under  which 
the  debt  arose. 

It  is  common  in  building  contracts  and  the  Uke  to  make  it  a  condition  precedent 
to  the  payment  of  the  price  that  the  architect  or  engineer  give  his  certificate  of 
approval ;  and  then  there  can  be  no  claim  for  payment  under  the  contract  until 
it  is  given  {Richards  v.  May,  10  Q.  B.  D.  400  ;  52  L.  J.  Q.  B.  272) ;  and  this  is  so 
even  where  the  certificate  is  wrongly  or  unreasonably  withheld  (De  Worms  v. 
Mellier,  L.  R.  16  Eq.  654).  There  may,  however,  be  a  claim  or  right  of  action  on 
the  ground  of  fraud  where  the  certificate  is  withheld  by  the  procurement  of  the 
employer  in  collusion  with  the  architect  {Batterbury  v.  Vyse,  2  H.  &  C.  42  ;  32 
L.  J.  Ex.  77  ;  Stevenson  v.  Watson,  4  C.  P.  D.  148  ;  48  L.  J.  C.  P.  318.  See  also 
"  Fraud,"  post,  p.  322). 

Where  by  the  contract  the  architect  is  to  act  as  arbitrator  in  giving  the 
final  certificate  and  acts  properly  as  such,  he  cannot  be  sued  for  negligence  in 
giving  it  {Chambers  v.  Goldthorpe,  [1901]  1  K.  B.  624  ;  70  L.  J.  K.  B.  482).  But 
if,  though  acting  nominally  as  an  arbitrator,  he  is  really  acting  as  the  agent  of 
one  party,  that  party  will  be  estopped  from  relying  on  the  absence  of  his  certificate 
{Hichman  d-  Co.  v.  Roberts,  [1913]  A.  C.  229  ;  82  L.  J.  K.  B.  678). 
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Claim  by  a  Builder  for  Work  done  and  Materials  provided. 
The  plaintifi's  claim  is  for  work  done  and  materials  provided  by  the 
plaintiff  for  the  defendant  at  his  request. 

Particulars  : — 

£     s.   d. 

19 — ^ to .     To  re-building  house 

at   Wigan,   as   per   contract   [in  writing]  dated  the 

^  19_      3,400    0    0 

To  extras  as  per  account  delivered  on  the , 

19_ 243    0    0 

3,643    0    0 
19—, .    Paid  on  account   3,000    0    0 

Balance  due   £643    0    0 

The  plaintiff  also  claims  interest  on  the  above  balance  from  the 

,  19 — ,  till  payment  or  judgment  {k). 


By  a  Servant  against  a  Master  for  Wages  due  :  see  "  Master  and  Servant," 

ante,  p.  193. 


For  other  Forms  of  Claims  for  Remuneration  for  Services  rendered  in  various 
capacities,  see  "  Agent,"  ante,  p.  51  ;  "  Auctioneer,"  ante,  p.  66  ; 
"  Broker,"  ante,  p.  103  ;  "  Carrier,"  ante,  pp.  107,  111  ;  "  Company," 
ante,  p.  120  ;  "  Medical  Attendance,"  ante,  p.  197  ;  "  Solicitors," 
ante,  p.  242  ;    "  Stock  Exchange,"  ante,  p.  244. 


Claim  for  Preventing  the  Plairdiff  from  Completing  a  Contract  for  Work. 

1.  By  a  contract  in  writing  dated  the ,  19 — ,  the  plaintiff 

agreed  to  build  for  the  defendant  and  the  defendant  agreed  to  pay  for  a 

house  on  certain  land  of  the  defendant  at in in  accordance  with 

a  specification  and  plans  in  the  said  contract  referred  to  at  the  price  of 
£ . 

2.  The  plaintifi  commenced  to  build  the  said  house  and  expended  much 

labour  and  material  thereon,  but  the  defendant  on  the ,  19 — , 

verbally  [or,  as  the  case  may  be]  refused  to  allow  the  plaintifi  to  continue 
to  build  or  complete  the  said  house  and  wholly  repudiated  and  put  an  end 
to  the  said  contract. 

{k)  This  is  the  form  given  in  the  Official  Precedent  R.  S.  C,  1883,  App.  E., 
Sect.  II. ;  but  the  claim  for  interest  is  very  loosely  drawn,  and  as  drawn  would 
prevent  the  claim  being  specially  endorsed. 
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Partictilars  of  damage  : — 

£    s.    d. 
To   labour   and   materials,   full   particulars   whereof   are 

delivered  herewith  and  exceed  three  folios 

To  loss  of  profit 


The  plaintiff  claims 


Claim  for  Work  done  under  a  Contract  ivith  Alternative  Claim  on  a 
quantum  meruit. 

1.  By  a  contract  in  writing  dated  [or,  made  verbally  on]  the 


19 — ,  the  defendant  agreed  to  pay  to  the  plaintifi  the  sum  of  £ in 

consideration  that  the  plaintiff  would  [state  the  consideration,  as  for  instance] 
introduce  to  the  defendant  a  person  who  would  lend  to  the  defendant 
£ on  a  mortgage  of  a  house  at ,  the  property  of  the  defendant. 

2.  The  plaintifi  did  accordingly  [show  that  the  consideration  was  per- 
formed, as  for  instance'],  on  the ,  19 — ,  introduce  to  the  defendant 

one  E.  F.,  who  on  the ,  19 — ,  lent  to  the  defendant  the  said  sum 

on  a  mortgage  of  the  said  house. 

3.  In  the  alternative,  if  the  said  E.  F.  did  not  lend  to  the  defendant 
the  said  sum  on  the  said  mortgage,  the  plaintifi  says  that  the  said  E.  F. 

was  ready  and  willing  to  do  so,  but  the  defendant  on  the ,  19 — , 

verbally  refused  to  borrow  the  said  sum  and  thereby  prevented  the  plaintifi 
from  earning  the  said  £ . 

4.  In  the  further  alternative,  the  plaintifi  says  that,  for  and  at  the  request 
of  the  defendant,  contained  in  and  to  be  inferred  from  the  said  contract  he 
did  much  work  in  and  about  finding  and  introducing  the  said  E.  F.  to 

the  defendant,  and  he  claims  £ as  a  reasonable  remuneration  for 

such  work. 

Particulars  of  the  said  work  are  delivered  herewith  and  exceed  three 
folios. 

The  plaintifi  claims  : 

(1.)  £ ,  or, 

(2.)  £ damages,  or, 

(3.)  £ . 


Claim  for  Breach  of  Contract  to  do  Worh. 

1.  By  a  contract  in  writing  dated  the ,  19 — ,  the  defendant 

agreed  with  the  plaintiff  to  [describe  the  work  to  be  done,  as,  for  instance] 
build  for  the  plaintiff  within  a  reasonable  time  a  house  and  stables  on  the 

plaintiff's  land  at ,  in  the of ,  in  accordance  with  a  certain 

specification  and  certain  plans  in  the  said  agreement  referred  to,  for  the 
sum  of  £ . 

2.  [State  the  breach,  as,  for  instance]  The  defendant  commenced  the 
said  work  and  proceeded  so  far  as  to  dig  out  the  foundations  for  the  said 
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liouse  and  stables,  but  on  the ,  19—,  he  ceased  to  do  any  further 

work  and  he  has  not  done  any  more,  and  he  has  wholly  failed  to  build  or 
complete  the  said  house  and  stables. 

3.  [State  the  damage,  as,  for  instance]  By  reason  of  the  defendant's  said 
breach  of  contract,  the  plaintifi  has  had  to  employ  another  builder  at  a 
greatly  increased  price  to  build  the  said  house  and  stables,  and  has  lost  the 
use  of  the  land  and  the  use  and  enjoyment  of  the  said  house  and  stables  from 

the ,  19 — ,  when  the  defendant  ought  to  have  completed  them, 

until  the  — ,  19 — ,  when  they  were  completed,  and  was  put  to  great 

inconvenience.    He  has  also  lost  the  sum  of  £ ,  which,  in  anticipated 

performance  of  the  said  contract,  he  paid  to  the  defendant  on  the 

,  19-. 

Particulars  : — 

£    s.    d. 

DiSerence  between  £ ,  the  price  agreed  to  be  paid  to 

the  defendant,  and  £ ,  the  price  the  plaintifi  had  to 

pay    

Loss   of  use   of  land,   house   and   stables,   from  , 

19—,  to ,  19— 

Amount  paid  to  the  defendant  on  account   


The  plaintifi  claims £ 


Claim  for  Damage  for  Breach  of  Contract  to  do  Work  well  and  with  good 

Materials. 

1.  By  a  contract  in  writing,  dated  the ,  19 — ,  the  defendant 

agreed  to  build  for  the  plaintifi  a  steamship  in  accordance  with  a  certain 

specification,  and  to  deliver  the  said  steamship  on  or  before  the , 

19—. 

2.  By  the  said  contract  and  specification  the  defendant  agreed  that  the 
said  steamship  should  be  built  with  the  best  workmanship  and  with  proper 
and  sufficient  materials,  and  that  {here  set  out  any  special  terms  of  the  contract 
or  specification  that  the  defendant  has  failed  to  comply  with]. 

3.  As  and  for  the  steamship  so  agreed  to  be  built  and  delivered,  the 
defendant  built  and  delivered  to  the  defendant  a  steamship,  but  the  said 
steamship  was  not  built  in  accordance  with  the  said  contract  and  specifi- 
ca  tion,  and  defendant  broke  his  said  contract  in  the  following  respects, 
viz.  :• — 

(a)  The  said  steamship  was  not  built  with  the  best  workmanship  and 
with  proper  or  sufficient  materials. 

/  \  [  ['Se<  out  any  specific  breaches  of  the  specificcvtion  relied  on.] 

(d)  The  said  steamship  was  not  delivered  until  the  — ,  19 — . 

4.  By  reason  of  the  defendant's  said  breaches  of  contract,  the  said 
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steamship  was  worthless,  or  worth  far  less  than  the  contract  price  of  £- 


[which  the  plaintiff  paid  to  the  defendant  on  the  — ,  19—],  and 

the  plaintiff  has  lost  the  sum  of  £ which  he  had  to  pay  in  employing 

another  builder  to  repair  some  of  the  defects  in  the  said  steamship  and 
endeavouring  to  make  the  same  in  accordance  with  the  contract  and  specifi- 
cation, and  he  lost  the  use  of  the  said  steamship  from  the ,  19 — , 

when  the  same  ought  to  have  been  delivered,  until  the  — ,  19 — , 

when  it  was  delivered,  and  further  until  the ,  19—,  when  the 

said  repairs  were  finished. 

5.  Pull  particulars  under  paragraphs  3  and  4  hereof  are  delivered 
herewith. 

The  plaintiff  claims  £ . 


Against  a  Workman  for  using  Bad  Materials  and  Workmanship. 

1.  By  a  contract  in  writing  dated  the  — ■ ,  19 — ,  and  made  between 

the  plaintiff  and  the  defendant,  the  defendant  agreed  to  do  and  complete 

the  roofing  of  a  house  at in  a  good  and  workmanlike  manner,  and  with 

materials  of  the  best  description  and  quality. 

2.  The  defendant  did  not  do  and  complete  the  said  roofing  in  a  good  and 
workmanlike  manner  or  with  materials  of  the  best  description  or  quality. 

Particulars  : — 

The  workmanship  was  bad  in  the  following  respects  [state  sarne]. 

The  materials  were  not  according  to  contract  in  the  following  respects 
[state  same]. 

The  damage  sustained  was  as  follows  [state  same]. 
And  the  plaintiff  claims  £ damages. 


Claim  for  not  using  reasonable  Care  and  Skill  in  repairing  a  Motor-car  (Z) , 

1.  By  a  contract  made  verbally  between  the  plaintiff  and  defendant 

on  the ,  19 — ,  the  defendant  agreed  for  reward  to  repair  the 

plaintiff's  motor-car  and  to  use  reasonable  care  and  skill  in  so  doing. 

2.  The  defendant  did  not  use  reasonable  care  or  skill  in  repairing  the 
said  motor-car. 

Particulars  : — 
The  want  of  care  and  skill  consisted  in  [state  what]. 
The  plaintiff  has  incurred  expense  in  having  the  said  motor-car 
repaired  properly  in  accordance  with  the  said  contract  as  follows 
[here  set  out  the  items]. 
And  the  plaintiff  claims  £ damages. 

{I)  A  person  who  carries  on  a  particular  trade  requiring  skill,  impliedly  contracts 
that  he  will  use  reasonable  skUl  in  the  exercise  of  such  trade  {Harmer  v.  Cornelius, 
5  0.  B.  N.  S.  236  ;  28  L.  J.  C.  P.  85).  If  the  work  is  useless  through  its  having 
been  improperly  executed,  the  workman  can  recover  nothing  in  respect  of  it. 
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Fw    a    Counterclaim  for   Liquidated  Damages  for  Non-compktion  of  a 
Building  Contract  ivithin  a  Limited  Time,  see  ante,  p.  3. 


Claim  against   an   Architect  for   Negligent    Work. 

1.  The  defendant  was  and  is  an  architect  and  surveyor. 

2.  On  the ,  19' — ,  the  plaintifi,  being  the  owner  of  a  public- 
house  called  the  "  Eed  Lion  "  at  in  the  county  of  ,  verbally 

employed  the  defendant  as  such  architect  and  surveyor,  on  the  usual  terms 
as  to  remuneration,  to  prepare  the  plans,  specifications,  bills  of  quantities, 
forms  of  tender  and  contracts  for  the  altering  and  re-building  of  the  said 
public-house,  and  for  that  purpose  to  make  all  usual  and  necessary  surveys, 
examinations  and  inquiries,  and  to  insert  in  the  said  plans,  specifications  and 
contracts  all  proper  and  necessary  provisions  for  the  due  execution  of  the 
work  and  the  safety  stability  and  utility  of  the  building. 

3.  The  defendant  accepted  the  said  employment  and  prepared  certain 
plans  specifications  bills  of  quantities  forms  of  tender  and  a  contract. 

Tenders  were  invited ;  the  tender  of  Mr. was  accepted  and  a  contract 

dated  the ,  19 — ,  made  by  the  plaintifi  with  him  for  the  execution 

of  the  work  under  the  superintendence  of  the  defendant. 

4.  The  plaintifi  on  the ,  19 — ,  verbally  employed  the  defendant 

for  reward  to  superintend  the  doing  of  the  work  and  to  act  as  architect 
and  surveyor  under  the  said  contract  and  the  defendant  accepted  such 
employment. 

6.  The  situation  of  the  said  public-house  was  such  that  if  the  cellars  and 
basement  were  below  a  certain  level  the  ground  would  be  water-logged, 
and  they  woidd  be  below  the  level  of  the  sewers  and  liable  to  be  flooded,  and 
to  remain  flooded  unless  special  and  suflB.cient  provision  was  made  for 
keeping  out  the  water  and  draining  the  said  cellars  and  basement.  The 
defendant  was  aware  of  these  facts,  or  had  he  exercised  due  care  and  skill 
he  would  have  ascertained  and  been  aware  of  them.  He  was  also  aware 
that  the  cellars  are  a  most  important  part  of  a  public-house  and  that,  unless 
they  are  dry  and  the  water  kept  out,  the  beer  and  spirits,  wine  and  goods 
stored  in  them  would  be  spoilt  and  the  trade  diminished. 

6.  The  said  public-house  was  rebuilt  in  accordance  with  the  plans, 
speciflcations  and  contract  prepared  by  the  defendant  and  under  his 
superintendence. 

7.  The  defendant  was  guilty  of  negligence  and  breach  of  his  duty  and 
contract  to  and  with  the  plaintifi  in  the  following  respects  : — 

(a)  He  negligently  designed  the  cellars  and  basement  of  the  said 
public-house  so  that  the  same  or  the  floor  and  part  thereof  were 
below  the  level  of  the  sewers  and  below  the  level  at  which  the  soil 
was  water-logged  and  flooded. 

(b)  He  negligently  omitted  to  provide  for  any,  or  in  the  alternative  any 
proper  or  sufficient,  means  of  keeping  out  the  water  and  preventing 
the  said  cellars  and  basement  from  being  flooded. 
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(c)  He  negligently  omitted  to  provide  for  any  means  of  draining  the 
said  cellars  and  basement  or  of  getting  rid  of  any  water  that 
accumidated  or  collected  there. 

(d)  He  negligently  omitted  during  the  construction  of  the  works  to 
ascertain  and  remedy  the  aforesaid  omissions. 

(e)  He  negligently  omitted  to  require  the  builders  to  make  any 
provision  for  keeping  out  and  getting  rid  of  the  water. 

(f)  He  negligently  failed  to  provide  any  proper  precaution  against 
the  water  ;  the  only  provision  he  made  was  cement  rendering, 
which  would  have  been  wholly  inefiectual ;  and  even  this  pre- 
caution he  negligently  allowed  the  builder  to  omit. 

(g)  He  negligently  on  or  about  the ,  19—,  substituted  for 

one  of  the  original  plans  another  plan  which  omitted  the  cement 
rendering,  which  was  the  only  precaution  (if  any)  that  he  had 
provided  against  the  water. 

8.  In  consequence  the  plaintifE  has  suffered  and  will  suffer  serious  loss 
and  damage.  The  said  cellars  and  basement  have  been  and  are  liable  to  be 
flooded  and  useless,  and  no  means  exist  for  getting  away  the  water  except 
pumping.  The  joints  in  the  brickwork  are  open,  and  the  mortar  has  been 
and  is  being  washed  out.  The  foundations  are  giving  way  and  the  walls 
settling.  The  whole  building  is  endangered  and  will  require  to  be  rebuilt 
or  the  foundation  footings  and  walls  and  floor  of  the  cellars  and  basement 
restored  and  reconstructed  and  protected,  which  will  involve  great  expense 
and  occupy  much  time. 

9.  In  consequence  the  plaintiff  has  not  been  able  to  and  cannot  use  the 

cellars  or  basement.    He  lost  £ worth  of  beer,  and  £ worth  of 

spirits,  and  £ worth  of  wines,  which  were  destroyed  or  deteriorated 

by  the  flooding  of  the  cellars.  He  has  lost  and  will  lose  the  profit  of  the 
business  of  the  said  public-house  owing  to  loss  of  trade  from  the  beer, 
spirits  and  wines  being  deteriorated  and  his  being  unable  to  store  the  same 
and  consequently  losing  custom  and  trade. 

10.  Further,  in  consequence  the  plaintiff  has  lost  the  expense  he  incurred 
and  will  incur  in  pumping  out  the  cellars,  and  also  the  amount  which  he 
has  paid  to  the  builders  and  to  the  defendant  and  will  incur  great  expense 
in  reinstating  the  building. 

11.  The  defendant  was  also  guilty  of  negligence  and  breach  of  his  duty 
and  contract  to  and  with  the  plaintiff  in  this,  that  instead  of  inserting  in  the 
contract,  as  he  should  have  done,  a  proper  penalty  clause  providing  that 
the  builders  should  pay  penalties  if  they  delayed  the  works  beyond  a  certain 
date,  and  providing  that  in  case  of  extras  or  alterations  being  ordered  the 
clause  should  still  apply  with  a  reasonable  addition  of  time  in  respect  of  the 
extra  time  (if  any)  occasioned  by  such  extras  or  additions,  the  defendant 
negligently  and  improperly  inserted  a  penalty  clause  which  made  no  pro- 
vision for  extras  or  additions,  with  the  result  that  as  extras  and  additions 
were  (as  the  defendant  ought  to  have  foreseen  that  they  would  be)  ordered 
the  said  clause  was  useless  and  could  not  be  enforced. 
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12.  In  consequence,  altliougli  tlic  builders  greatly  exceeded  tlie  agreed 
time,  the  plaintiff  could  not  recover  any  penalties  from  them,  and  lost 
the  use  and  profits  of  the  said  public-house  for  a  long  time  without  any 
remedy. 

13.  Particulars  under  paragraphs  8,  9,  10,  and  12  hereof  are  delivered 
lierewith. 

The  plaintiff  claims  £ . 


For  a  Claim  by  a  Clieni  against  his  Solicitor  for  Negligence  in  his  Conduct 
of  Work  undertaken  on  the  Client's  Retainer,  see  "  Solicitors,"  ante, 
p.  242. 


For  a  Claim  by  a  Patient  against  his  Medical  Attendant  for  Negligence  in 
the  Course  of  Ms  Employment,  see  "  Negligence,"  post,  p.  377. 
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CHAPTER  V. 
STATEMENTS   OF   CLAIM   IN   ACTIONS   FOR   TORTS. 


Assault  and  Battery. 
Bee  "  Trespass  to  the  Person,"  post,  p.  424  et  seq. 


Bailments  (a). 
Against  a  Bailee  for  Negligence  in  Keeping   Goods. 

1.  The  plaintifi  on  the ,  19—,  entrusted  to  the  defendant 

certain  goods,  viz.  [state  what  the  goods  were],  to  be  by  him  safely  kept  and 
taken  care  of  [for  reward]. 

2.  The  defendant  did  not  safely  keep  or  take  proper  care  of  the  said 
goods,  but  was  guilty  of  negligence  in  that  behalf  whereby  the  plaintiff  has 
suffered  damage. 

Particulars  of  negligence  : — 

[State  them.] 
Particidars  of  damage  : — 

[State  same.] 
And  the  plaintifi  claims  £ damages. 


By  a  gratuitous  Bailee  of  a  Horse  for  Injuries  caused  to  him  (6). 

1.  The  defendant  on  the • ,  19 — ,  lent  the  plaintifi  a  horse  to 

ride  which  was,  as  the  defendant  then  knew,  vicious,  and  dangerous  to  ride. 

(a)  See  "  Bailments,"  ante,  p.  68  ;  "  Carriers,"  ante,  p.  114 ;  "  Conversion," 
post,  p.  281 ;   "  Detention,"  post,  p.  292. 

(b)  Upon  the  gratuitous  bailment  of  a  chattel,  lent  for  use,  the  borrower  is  not 
responsible  for  reasonable  wear  and  tear,  but  he  is  for  negligence,  for  misuse, 
and  for  gross  want  of  skill  in  the  use  of  it.  On  the  other  hand,  the  lender  is 
responsible  for  defects  in  the  chattel  with  reference  to  the  use  for  which  he  knows 
it  is  borrowed,  provided  he  is  aware  of  such  defects  and  that  such  defects  directly 
cause  injury  to  the  borrower.  He  muist  not  conceal  from  the  borrower  any  defects 
which  may  make  the  loan  perilous  or  unprofitable  (Blahemore.  or  Blachnore  v. 
Bristol  and  Exeter  Ry.  Co.,  8  E.  &  B.  1035, 1057  ;  27  L.  J.  Q.  B,  167  ;  Conghljn  v. 
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2.  The  plaintifi  did  not  laiow  tliat  the  horse  was  vicious  or  dangerous  to 
ride,  and  the  defendant,  though  aware  that  this  was  unknown  to  the 
plaintiff,  did  not  inform  him  thereof. 

3.  The  plaintifi  in  consequence  rode  the  horse  and  was  by  reason  of  its 
vice  aforesaid  thrown  from  it  on  tlie ,  19 — ,  and  severely  injured. 

Particulars  :• — 


Bankruptcy  (c). 

Claim  by  a  Trustee  in  Bankruptcy  to  recover  Damages  for  a  Tort  committed 
before  the  Bankruptcy  and  affecting  the  Bankrupt's  Estate. 

Between  [A.  B.],  the  Trustee  of  the  property  of  C.  D., 

a  banlcrupt Plaintifi, 

and 
E.  F Defendant. 

(Hllison,  [1899]  1  Q.  B.  145  ;  68  L.  J.  Q.  B.  147).  Accordingly,  it  was  held  that  a 
gratuitous  lender  of  a  scaffold  was  not  liable  for  an  injury  sustained  by  the 
borrower,  which  was  caused  by  the  defective  construction  of  the  scaffold  of  which 
the  lender  was  not  aware  ;  although  the  jury  found  that  he  had  been  guilty  of 
negligence  in  the  construction,  and  that  the  injury  was  caused  by  that  negligence 
(M'Carthy  v.  Young,  6  H.  &  N.  329 ;  30  L.  J.  Ex.  227).  So,  in  the  case  of  a 
gratuitous  deposit  for  safe  custody,  the  bailee  is  only  bound  to  take  ordinary  care 
of  the  thing  deposited,  and  is  only  liable  if  his  negligence  is  such  as  an  ordinarily' 
prudent  man  would  not  be  guilty  of  with  regard  to  his  own  property  {Oiblin  v. 
McMullen,  L.  R.  2  P.  C.  317  ;  38  L.  J.  P.  C.  25). 

As  to  the  liability  of  a  paid  bailor,  or  vendor,  for  defects  in  goods  hired  or 
purchased  of  which  he  was  not  in  fact  aware,  although  they  might  have  been 
discovered  by  the  exercise  of  reasonable  diligence,  contrast  the  decisions  in  While 
and  Wife  v.  Steadman,  [1913]  3  K.  B.  340  ;  82  L.  J.  K.  B.  846 ;  and  Bates  v. 
Batey  and  Co.,  [1913]  3  K.  B.  351  ;  82  L.  J.  K.  B.  963. 

(c)  See  "  Banhruptcy,"  ante,  p.  72. 

Causes  of  action  for  torts  committed  against  the  bankrupt  previously  to  the 
bankruptcy  pass  to  his  trustee  in  bankruptcy,  if  they  affect  the  bankrupt's 
property  ;  but  causes  of  action  for  wrongs  which  are  personal  to  the  bankrupt  do 
not,  in  general,  vest  in  the  trustee,  and  can  only  be  sued  upon  by  the  bankrupt. 
Hence,  the  Statement  of  Claim  in  an  action  by  the  trustee  should  state  the  facts 
which  show  that  the  right  of  action  has  vested  in  him  as  trustee.  Where  a 
bankrupt  has  acquired  property  after  the  adjudication  without  interference  bj' 
the  trustee  in  his  bankruptcy,  and  a  wrong  has  been  committed  in  respect  of  such 
property,  the  banlcrupt,  though  undischarged,  may  maintain  an  action  in  his  own 
name  against  the  tortfeasor,  unless  and  until  the  trustee  intervenes. 

An  action  will  lie  tor  maliciously,  and  without  reasonable  or  probable  cause, 
presenting  a  bankruptcy  petition  against  a  person,  and  causing  him  to  be  adjudged 
bankrupt,  provided  that  the  adjudication  has  been  reversed  or  annulled  befoio 
action  (Quartz  Hill,  cfcc,  Co.  v.  Eyre,  11  Q.  B.  D.  674;  52  L.  J.  Q.  B.  488;  see 
"  Malicious  Prosecution,^'  post,  p.  362).  The  bankrupt  himself  might  sue  in  such 
case  for  the  annoyance  and  personal  injury  thereby  occasioned  to  him,  but  it 
seems  that  the  right  to  damages  in  respect  of  any  injury  thereby  occasioned  to  his 
property  would  pass  to  the  trustee  (Metropolitan  Bank  v.  Poolei/.  10  App.  Cas.  210), 
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Statement  of  Claim. 

The  plaintiff  is  trustee  of  the  property  of  C.  D.,  a  bankrupt,  and  claims  as 
such  trustee  against  the  defendant  for  damages  sufiered  by  the  said  0.  D. 
before  he  became  bankrupt  by,  &c.  [here  state  the  tort  complained  of  as 
having  heen  committed  against  the  hankrwpt's  property  before  the  bankruptcy, 
adding  particulars  where  necessary,  a^for  instance,  by  the  defendant  on  the 

19—.  wrongfully  depriving  the  said  0.  D.  of  two  casks  of  oil  by 

refusing  verbally  to  give  them  up  on  demand]. 

Particulars  : — 


Caeeiees  (d). 

Against  a  Common  Carrier  for  refusing  to  carry  Goods. 

1.  The  defendant  is  a  common  carrier  of  goods  for  hire  from to 

-  and  the  plaintiff  on  the  — ,  19 — ,  duly  tendered  to  the  defen- 


dant as  such  carrier  a  [describe  the  goods]  of  the  plaintiff  at 

aforesaid  and  [verbally]  requested  the  defendant  as  such  carrier  to  carry 

the  same  for  him  from  • — —  to aforesaid  for  hire  to  the  defendant,  and 

the  plaintiff  was  then  ready  and  willing  and  ofiered  to  pay  to  the  defendant 
his  reasonable  hire  in  that  behalf. 

2.  The  defendant  had  then  sufficient  means  and  convenience  to  carry  the 
said  goods  for  the  plaintiff  as  requested,  and  he  could,  and  as  such  carrier 
as  aforesaid  ought  to,  have  done  so,  but  the  defendant  did  not  and  would 
not  carry  the  same. 

Particulars  of  damage  : — 


Against   Carriers  for  losing  Goods  (e). 

1.  The  defendants  were  carriers  of  goods  for  hire  from  to  

and  on  the ,  19 — -,  the  plaintiff  delivered  to  the  defendants,  and 

(d)  As  to  the  duties  and  liabilities  of  carriers  of  goods  by  land,  see  "  Carriers," 
ante,  p.  107. 

A  common  carrier  is  not  liable  as  an  insurer  after  the  carriage  of  the  goods  to 
their  destination,  though  they  are  not  accepted  by  their  consignee ;  after  com- 
pletion of  the  carriage  the  carrier  is  liable  only  for  negligence  {Grouch  v.  G.  W.  By. 
Go.,  2  H.  &  N.  491 ;  27  L.  J.  Ex.  345  ;  G.  N.  By.  Co.  v.  Swaffield,  L.  R.  9  Ex.  132  ; 
43  L.  J.  Ex.  89  ;  Mitchell  v.  L.  &  Y.  By.  Co.,  L.  R.  10  Q.  B.  256  ;  44  L.  J.  Q.  B. 
107).  It  is  the  duty  of  a  carrier  to  keep  goods  which  are  to  be  fetched  away  a 
reasonable  time  for  the  consignee  to  come  and  fetch  them  {Patscheider  v.  G.  W.  By. 
Co.,  3  Ex.  D.  153).  But  if  the  consignee  delays  to  take  the  goods  away  within 
a  reasonable  time,  the  obligation  of  the  carrier  becomes  that  of  an  ordinary 
bailee,  and  is  confined  to  taking  proper  care  of  the  goods  as  a  warehouseman 
(Chapman  v.  G.  W.  By.  Co.,  5  Q.  B.  D.  278  ;  49  L.  J.  Q.  B.  420) ;  and  this  is  so, 
even  if  the  goods  are  consigned  "  to  be  left  till  called  for  "  [lb.). 

(e)  Gf,  the  precedents  of  claims  against  carriers,  ante,  pp.  107-109. 
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the  defendants  received  as  such  carriers,  certain  goods  of  the  plaintifE  to  be 

by  the  defendants  taken  care  of  and  safely  and  securely  carried  from 

to  aforesaid,  and  there  delivered  to  [or,  for]  the  plaintiff,  within  a 

reasonable  time  in  that  behalf  for  reward  to  the  defendants. 

2.  The  defendants  did  not  take  care  of  the  said  goods  and  did  not  safely 
or  securely  carry  and  deliver  the  same  to  [or,  for]  the  plaintiff  as  aforesaid, 
whereby  the  same  were  lost  to  the  plaintifE. 

Particulars  : — 


Against  a  Carrier  for  Misdelivery  of  Goods  (/). 

1.  On  the ,  19 — ,  the  plaintifE  entrusted  to  the  defendant 

twenty  bales  of  cotton  to  be  carried  by  the  defendant  from to 

and  to  be  delivered  by  him  to  Messrs.  X.  and  Y.  at  — ■ — ■  for  reward. 

2.  The  defendant  delivered  only  eight  of  the  said  bales  of  cotton  to 
Messrs.  X.  and  Y.  He  negligently  delivered  the  remainder  of  the  said 
bales  to  some  other  person  or  persons,  contrary  to  the  plaintiff's  orders 
whereby  the  plaintifE  has  suffered  damage. 

3;  In  the  alternative  the  plaintiff  says  that  the  defendant  has  converted 
twelve  of  the  said  bales  to  his  own  use  and  wholly  deprived  the  plaintifE 
of  the  same. 

Particulars  of  damage  : — 

And  the  plaintifi  claims — 


By  a  Passenger  against  a  Railway  Company  for  Damages  for  Personal 
Injuries  sustained  in  a  Collision  (g). 

The  plaintifi  has  sufiered  damage  from  the  defendants'  negligence  in 
carrying  the  plaintifi  as  a  passenger  by  railway  from  London  to  Brighton, 
causing  personal  injuries  to  the  plaintifi  in  a  collision  near  Hayward's 
Heath,  on  the ,  19 — . 

Particulars  of  the  negligence  : — [state  tliein]. 

Particulars  of  injuries  : — [state  them]. 


(/)  11  the  defendant  is  a  common  carrier,  the  word  "  negligently  "  in  para.  2 
may  be  omitted.  A  delivery  of  goods  by  the  carrier  to  the  wrong  person 
amounts  to  a  conversion. 

{g)  See  "Carriers,"  ante,  p.  112,  and  "Negligence,"  post,  pp.  367,  370.  The 
right  which  a  passenger  has  to  be  carried  with  care  does  not  depend  on  his  having 
made  a  contract,  but  the  fact  of  his  being  a  passenger  casts  a  duty  on  the  company 
or  carrier  to  u.se  due  care  in  regard  to  carrying  him  (Harris  v.  Peny,  [1903] 
2  K.  B.  219,  226  ;  72  L.  J.  K.  B.  725  ;  AmlinY.  0.  W.  By.  Co.,  L.  R.  2  Q.  B.  442, 
445;   36  L.  J.  Q.  B.  201). 
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Particulars  of  expenses  : — 

£    s.    d. 
Loss  of  fifteen  weeks'  salary  as  clerk  at  £2  per  week, 

from ,  19—,  to ,  19—  30    0    0 

Dr.  Smith 10  10    0 

Nurse  for  six  weeks,  from ,  19 — 3    0    0 


£43  10    0 
The  plaintifi  claims  £500. 

{See  R.  S.  C,  1883,  Ajyp.  C,  Sect.  V.,  No.  7.) 


For  other  Forms  of  Claim  in  Actions  against  Railway  Companies  for  personal 
Injuries  sustained  through  their  Negligence,  see  "  Negligence,"  post, 
p.  370  et  seq. 


Against  Carriers  by  the  Executor  or  Administrator  of  a  Passenger  killed 
by  the  Negligence  of  the  Defendants,  under  9  &  10  Vict.  c.  93  :  see 
"  Executors,"  post,  p.  308. 


Against  a  Railway  Company  for  Loss  of  Passenger's  Luggage:  see  "Carriers,' 

ante,  p.  114. 


Ceetioeaei. 

In  an  Action  under  the  Employers'  Liability  Act,  1880  (43  <fe  44  Vict.  c.  42), 
removed  into  the  High  Court  by  Certiorari  (jfi). 

1.  The  plaintiff,  on  the ,  19 — ,  entered  a  plaint  in  and  caused  a 

summons  to  be  issued  out  of  the  County  Court  of ,  holden  at , 

against  the  defendants  in  respect  of  the  cause  of  action  hereinafter  set  forth, 

and  by  a  writ  of  certiorari  duly  issued  on  the ,  19 — ,  out  of  the 

King's  Bench  Division  of  the  High  Court  of  Justice,  directed  to  the  judge 
of  the  said  County  Court,  the  said  plaint,  with  all  things  touching  the  same, 
was  sent  into  the  said  King's  Bench  Division  of  the  said  High  Court  of 
Justice. 

2,  &c.  [State  the  facts  concisely,  showing  the  cause  of  action.] 

{h)  By  s.  6  of  the  above  Act,  upon  the  application  of  either  plaintiff  or  defen- 
dant, power  is  given  to  direct  the  removal  of  such  action  into  the  High  Court  by 
certiorari.  This  power  is  discretionary,  and  will  not  be  exercised  in  the  absence 
of  special  circumstances  plainly  rendering  its  exercise  desirable  (Munday  v. 
Thames  Ironworks  Co.,  10  Q.  B.  D.  59  ;  52  L.  J.  Q.  B.  119  ;  R.  v.  Judge  of  City  of 
London  Court,  14  Q.  B.  D.  905  ;  54  L.  J.  Q.  B.  330).  After  removal,  the  action  is 
conducted  in  all  respects  as  it  it  had  been  originally  commenced  in  the  High  Court 
{Davies  v.  Williams,  13  Ch.  D.  550 ;   49  L.  J.  Ch.  352). 

B.L.  18 
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Common  (i). 

Claim  for  Disturbance  of  a  Right  of  Common  of  Pasture  by  Digging  up 
Turf  and  Soil  and  Enclosing. 

1.  The  plaintifi  was  [and  is]  entitled  to  common  of  pasture  for  all  the 
commonable  cattle  levant  and  couchant  in  and  upon  his  messuage  and  land 

(i)  Where  the  claim  is  by  prescription,  it  may  be  either  by  prescription  at 
common  law  or  by  prescription  rnider  the  Prescription  Act,  1832  (2  &  3  Will.  4, 
c.  71),  ss.  1,  4  and  7.  The  periods  prescribed  by  the  Act  are  required  to  be  next 
before  some  suit  or  action  wherein  the  claim  shall  bo  brought  in  question  (see 
s.  4) ;  consequently  until  such  suit  or  action  the  period  is  not  complete,  and  the 
right  is  not  established  (Ward  r.  Robins,  15  M.  &  W.  347) ;  but  the  establishment 
of  the  right  in  any  such  suit  or  action  is  conclusive  in  any  subsequent  suit  or 
action  between  the  same  parties  without  further  proof  of  enjoyment  for  the 
period  next  before  the  pending  suit  or  action  {Cooper  v.  Hubhuclc,  12  C.  B.  N.  S. 
456  ;  31  L.  J.  C.  P.  323). 

A  right  of  common  of  pasture  for  cattle  levant  and  couchant  cannot  be  pre- 
scribed for  in  respect  of  a  messuage  only  without  land.  "  Cattle  levant  and 
couchant  "  imports  such  number  of  cattle  as  the  land  to  which  the  right  of  common 
is  appurtenant  or  appendant  is  capable  of  maintaining.  Levancy  and  couchancy 
is  the  measure  of  the  right,  whether  in  fact  that  number  or  any  cattle  are  actually 
maintained  on  the  land  (Carr  v.  Lambert,  3  H.  &  C.  499 ;  L.  R.  1  Ex.  168 ;  34 
L.  J.  Ex.  66 ;  35  76.  121 ;  Robertson  v.  Harlopp,  43  Ch.  D.  485,  517  ;  59  L.  J.  Ch. 
653).  The  right  is  not  affected  by  the  land  being  temporarily  put  to  a  use  which 
renders  the  maintenance  of  cattle  or  sheep  upon  it  impossible  (lb.). 

It  was  the  rule,  previously  to  the  Prescription  Act,  that  it  was  sufficient  for  a 
plaintiff  suing  in  respect  of  such  rights  to  allege  that  he  was  entitled  to  the  right 
claimed  by  reason  of  his  possession  of  land,  without  specifically  deducing  or 
setting  out  his  title  or  the  mode  in  which  his  title  arose,  although  where  such 
rights  were  set  up  by  a  defendant  as  a  defence  to  actions  of  trespass,  &c.,  a  greater 
amount  of  particularity  in  the  statement  of  his  title  to  the  rights  alleged  was 
required ;  and  it  was  enacted  by  s.  5  of  the  Prescription  Act  "  that  in  all  actions 
upon  the  case  and  other  pleadings,  wherein  the  party  claiming  may  now  by  law 
allege  his  right  generally,  without  averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  stiU  be  deemed  sufficient,  and  if  the 
same  shall  be  denied,  all  and  every  the  matters  m  this  Act  mentioned  and  pro- 
vided, which  shall  be  appUcable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation  ;  and  that  in  all  pleadings  to  actions  of  trespass, 
and  in  all  other  pleadings  wherein  before  the  passing  of  this  Act  it  would  have 
been  necessary  to  allege  the  right  to  have  existed  from  time  immemorial,  it  shall 
be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the 
tenement  m  respect  whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  m  this  Act  as  may  be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ; 
and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disabhity,  contract,  agreement  or  other  matter  hereinbefore  mentioned,  or  on 
any  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of 
enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the 
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known  as Farm,  at ,  in  and  over  a  waste  or  common  called , 


in  tlie  parish  of ,  at  all  times  of  tte  year  as  to  the  said  messuage  and 

land  appertaining. 

2.  The  defendant  disturbed  and  injured  the  plaintiff  in  the  use  and 
enjoyment  of  his  said  common  of  pasture  by  wrongfully  digging  up  and 
subverting  the  soil  and  carrying  away  the  turf  of  the  said  waste,  and  by 
wrongfully  enclosing  a  part  thereof  and  keeping  the  same  enclosed. 

allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation." 

It  is  submitted  that  this  section,  being  contained  in  a  special  Act,  is  not  affected 
by  the  general  rules  of  pleading  contained  in  the  R.  S.  C,  but  the  plaintiff  must 
define  the  extent  of  the  right  which  he  claims,  and  should  also  state  whether  he 
claims  it  by  prescription  or  by  grant,  and  either  a  plaintiff  or  a  defendant  should 
now  state  in  what  manner  the  alleged  right  is  claimed  to  have  arisen  {Harris  v. 
Jenkins,  22  Ch.  D.  481  ;  52  L.  J.  Ch.  437  ;  Spedding  v.  Fitzpatrick,  38  Ch.  D.  410  ; 
58  L.  J.  Ch.  139  ;  Pledge  v.  Pom/ret,  74  L.  J.  Ch.  357  ;  Palmer  v.  Guadagni,  [1906] 
2  Ch.  494 ;  73  L.  J.  Ch.  721).  It  is  immaterial,  however,  that  a  right  is  alleged 
more  narrowly  than  it  really  exists,  provided  the  allegation  is  wide  enough 
to  cover  the  disturbance  complained  of.  (See  Duncan  v.  Louch,  6  Q.  B. 
904.) 

A  right  of  common  was  held  to  be  well  laid  as  "  for  sheep  at  all  times  of  the  year," 
though  it  was  proved  to  be  subject  to  folding  the  sheep  at  night  on  a  certain  farm, 
the  expression  being  held  to  mean  all  usual  times  (Brook  v.  Willett,  2  H.  Bl.  224). 
Where  a  declaration  alleged  a  right  of  common  for  all  commonable  cattle,  it  was 
held  to  be  some  evidence  in  support  of  it  that  the  plaintiff  was  shown  to  have 
turned  on  all  the  cattle  which  he  kept,  although  he  had  never  kept  any  sheep 
{Manifold  v.  Pennington,  4  B.  &  C.  161).  Where  the  declaration  alleged  a  right 
of  common  by  reason  of  the  possession  of  a  messuage  and  land,  proof  of  a  right 
of  common  in  respect  of  land  only  without  any  messuage  was  held  sufficient 
{Bicketts  v.  Salwey,  2  B.  &  Aid.  360).  If  the  allegation  of  the  right  is  divisible, 
it  seems  that  the  plaintiff  is  entitled  to  a  hmited  verdict  for  a  divisible  part  of  the 
right  alleged,  though  he  fails  to  prove  the  residue.  (See  Giles  v.  Groves,  12  Q.  B. 
721 ;   1  Chit.  PL,  7th  ed.,  400.) 

One  freehold  tenant  of  a  manor  can  maintain  an  action  on  behalf  of  himself  and 
all  other  freehold  tenants,  or  freehold  and  copyhold  tenants  of  the  manor  (if 
numerous  and  having  the  same  interest),  to  obtain  a  declaration  of  the  title  of 
such  tenants  to  rights  of  common,  and  an  injunction  restraining  the  lord  of  the 
manor  from  interfering  with  those  rights.  (See  Ord.  XVI.,  r.  9,  and  ante,  p.  33.) 
As  to  approvement,  see  further,  post,  p.  73S. 

A  right  of  common  cannot  be  claimed  on  behalf  of  an  indeterminate  and 
fluctuating  body  of  persons,  such  as  the  inhabitants  of  a  parish,  unless  by  virtue 
of  a  grant  from  the  Crown  or  of  an  Act  of  Parliament  {Gateward's  Case,  6  Rep.  59b ; 
Lord  Rivers  v.  Adams,  3  Ex.  D.  361  ;  48  L.  J.  Ex.  47  ;  Chilton  v.  Corporation  of 
London,  7  Ch.  D.  735 ;  47  L.  J.  Ch.  433  ;  but  "see  Goodman  v.  Mayor  ofSaUash, 
7  App.  Gas.  633).  Inhabitants,  as  such,  cannot  claim  by  prescription  either  under 
the  Act  or  at  common  law  ( Warrick  v.  Queen's  College,  L.  R.  6  Ch.  at  p.  724 ; 
Lard  Rivers  v.  Adams,  3  Ex.  D.  at  pp.  364,  365).  See  further  "  Common,"  post, 
p.  732  ;  "  Custom,"  post,  p.  742. 
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Particulars  : — 

The  right  is  claimed  [state  how,  e.g.,  under  the  Prescription  Act,  1832, 
by  sixty  years'  and,  as  an  alternative,  by  thirty  years'  uninterrupted  enjoy- 
ment as  of  right].  The  particulars  of  the  acts  of  disturbance  are  as 
follows  : — 

3.  The  defendant  still  continues  wrongfully  to  dig  up  and  subvert  the 
soil  and  carry  away  the  turf  of  the  said  waste,  and  to  maintain  the  said 
enclosures  and  threatens  and  intends  to  repeat  the  said  wrongful  acts  and 
to  maintain  the  said  encroachments  and  enclosures  to  the  detriment  and 
injury  of  the  plaintifE. 

The  plaintifi  claims — 

(1)  Damages. 

(2)  An  injunction  to  restrain  the  defendant,  his  agents,  servants,  and 
workmen  from  repeating,  continuing,  or  maintaining  any  of  the  said 
wrongful  acts,  encroachments,  or  enclosures. 


Claim  for  a  Disturbance  of  a  right  of  Common  of  Pasture  by  Wrongfully 
putting  Cattle  on  the  Cominon. 

1.  [.4s  in  the  previous  form.] 

2.  The  defendant  disturbed  and  injured  the  plaintifi  in  the  use  and 
enjoyment  of  his  said  common  of  pasture  by  wrongfully  putting  divers 
horses,  cows  and  sheep  in  and  upon  the  said  waste  and  keeping  and 
depasturing  the  same  there  for  a  long  time. 

Particulars  : — [as  in  the  previous  form]. 


For  a  Statement  of  Claim  for  disturbing  a  right  of  pasturage,  see  Robinson  v. 
Duleep  Singh,  11  Ch.  D.  798  ;  48  L.  J.  Ch.  758. 


For  a  Statetnent  of  Claim  by  freehold  and  copyhold  tenants  of  a  truinor  on 
behalf  of  themselves  and  other  tenants  for  disturbance  of  rights  of  common 
of  pasturage,  estovers,  die.,  see  Robertson  v.  Hartopp,  43  Ch.  D.  485  ; 
59  L.  J.  Ch.  553. 


The  following  instances  of  declarations  under  the  former  practice  may  be 
useful,  viz. :  A  declaration  for  injury  to  a  right  of  common  of  pasture  to 
ivhich  the  plaintiff  claimed  to  be  entitled  as  freeman  of  a  borough  :  Beadsworth 
V.  Torkington,  1  Q.  B.  782. 

The  like  claiming  a  right  ofcommonfor  a  certain  number  of  cattle  of  different 
kinds  :  Nichols  v.  Chapman,  5  H.  &  N.  643  ;  29  L.  J.  Ex.  461. 

The  like  for  disturbing  a  right  of  common  by  surcharging :  Bowen  v. 
Jenkin,  6  A.  &  E.  911. 

The  like  for  disturbing  the  plaintiff's  right  of  common  of  pasture  by  digging 
up  the  soil  and  inclosing  :  Carr  v.  Foster,  3  Q.  B.  581. 
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Companies  and  Corporations  (k). 

Claim  against  a  Railway  Company  for  Negligence  causing  personal  Injuries 
to  a  Passenger :    see  "  Carriers,"  ante,  p.  272. 


(k)  As  to  headings  and  commencements  of  pleadings  in  actions  brought  by  and 
against  different  classes  of  companies  and  corporations,  see  ante,  pp.  115,  117, 
aad  121. 

All  trading  companies  which  are  registered  under  the  Companies  (Consolidation) 
Act,  1908  (8  Edw.  7,  c.  67),  are  corporations,  and  there  are  a  few  joint  stock  banking 
companies  stiU  in  existenco  which  are  corporations  mider  earlier  Acts.  There 
are  also  many  trading  companies,  such  as  railway  and  tramway  companies, 
which  are  created  by  private  Acts  incorporating  a  general  statute  defining  their 
powers.  These  Eire  also  corporations.  Other  corporations  are  created  by  special 
Acts  of  Parliament  which  completely  define  their  powers ;  others  by  royal  charter, 
or  lastly  by  prescription.  All  these  are  legal  persons  and  sue  or  are  sued  in  their 
corporate  name. 

Such  companies  have  in  respect  of  their  property  the  same  legal  rights  as 
individuals,  but  not  in  respect  of  their  reputation.  They  can  hardly  be  said  to 
have  any  reputation  apart  from  their  property  or  trade.  A  Ubel  which  Ls  calculated 
to  injure  a  corporation  in  the  way  of  its  business  is  actionable  without  proof  of 
special  damage — such  as,  one  which  imputes  insolvency  to  a  trading  company. 
But  a  corporation  cannot  sue  for  a  Ubel  imputing  an  offence  which  a  corporation 
as  such  cannot  commit  (Metropolitan  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87 ; 
28  L.  J.  Ex.  201),  and  accordingly  a  municipal  corporation  cannot  recover 
damages  for  a  Ubel  imputing  personal  corruption  to  its  members  {Mayor  of 
Manchester  v.  Williams,  [1891]  1  Q.  B.  94 ;  60  L.  J.  Q.  B.  23). 

An  action  wiU  in  general  Ue  against  a  corporation  for  a  wrong  which  it  causes 
to  be  committed ;  e.g.,ioT  a  nuisance,  a  trespass  to  the  person,  or  to  land,  or  goods, 
or  a  conversion  or  detention  of  goods,  or  for  maUcious  prosecution  (Ahrath  v. 
North-Eastem  By.  Co.,  11  App.  Cas.  247,  253  ;  55  L.  J.  Q.  B.  457  ;  Cornford  v. 
Carlton  Bank,  [1899]  1  Q.  B.  392  ;  68  L.  J.  Q.  B.  196),  or  for  libel  {Whitfield 
V.  South  Eastern  Bailway  Co.,  E.  B.  &  E.  115;  27  L.  J.  Q.  B.  229;  Citizens'' 
Ufe  Assurance  Co.,  Ltd.  v.  Brown,  [1904]  A.  C.  423  ;  73  L.  J.  P.  C.  102),  or  for 
a  fraud  committed  by  its  agent  in  a  transaction  which  was  within  the  scope  of 
his  authority  {Barwick  v.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259  ;  36  L.  J. 
Ex.  147 ;  Blaice  v.  Albion  Life  Assurance  Co.,  4  C.  P.  D.  94 ;  48  L.  J.  C.  P.  169). 
Such  authority  may  be  inferred  from  the  nature  of  the  employment  of  the  agent 
or  servant.  An  agent  or  servant  has  in  gesneral  an  impUed  authority  to  do  all 
those  things  that  are  necessary  for  the  protection  of  the  property  entrusted  to  him, 
or  for  the  fulfilment  of  the  duty  that  he  has  to  perform.  Where,  however,  the 
act  complained  of  is  one  which  the  corporation  itself  has  not  under  any  circum- 
stances power  to  do,  no  such  authority  will  be  implied  {Poulton  v.  London  and 
South  Western  By.  Co.,  L.  R.  2  Q.  B.  534;  36  L.  J.  Q.  B.  294,  with  which  contrast 
Cfoffv.  G.  N.  By.  Co.,  3  E.  &  E.  672 ;  30  L.  J.  Ex.  148 ;  see  also  Bichards  v. 
West  Middlesex  Waterworks  Co.,  15  Q.  B.  D.  660 ;  Badley  v.  L.  G.  C,  109 
L.  T.  162 ;  29  T.  L.  R.  680).  A  subsequent  ratification  by  a  corporation  of  an 
act  done  by  a.  servant  or  agent  on  their  behaH  may  be  equivalent  to  a  prior 
authority. 

An  action  wiU  in  general  lie  against  a  corporation  at  the  suit  of  a  person  who 
has  sustained  individual  injury  or  particular  damage  from  the  non-performance 
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Conspiracy. 
Claim  for  Conspiracy  to  Libel  and  Slander  tJie  Plaintiff  {I). 
1.  The  plaintifi  is  a  married  man,  who  resides  and  carries  on  business 
as  a  joiner  at ,  near ,  in  the  county  of .     The  defendant  C.  D. 

of  public  duties  imposed  upon  it  by  statute,  provided  that  the  statute  renders 
the  performance  of  such  duties  a  duty  to  the  plaintiff  [Sanitary  Commissioners  of 
Qihraltar  v.  Orfila,  15  App.  Cas.  400 ;  Hardaker  v.  Idle  District  Council,  [1896] 
1  Q.  B.  335) — unless,  indeed,  the  statute  provides  some  special  remedy  which 
excludes  the  remedy  by  action.  If  a  special  remedy  is  provided,  it  is  primd  facie 
exclusive  if  the  duty  is  not  one  which  already  exists  at  common  law  {Pasmare  v. 
OswaUtwisth  U.  D.  C,  [1899]  A.  C.  387,  397  ;  67  L.  J.  Q.  B.  635). 

A  corporation  is,  in  general,  Uable  to  an  action  for  performing  its  statutory 
duties  in  a  negUgent  manner,  and  thereby  causing  injury  to  the  plaintifi.  (See 
Mersey  Docks  Co.  v.  Gibbs,  L.  R.  1  H.  L.  95 ;  Oeddis  v.  Proprietors  of  Bann 
Reservoir,  3  App.  Cas.  430  ;  Gilbert  v.  Trinity  Hotise,  17  Q.  B.  D.  795 ;  Evam  v. 
M.  S.  ,&  L.  By.  Co.,  36  Ch.  D.  62S  ;  but  see  Saunders  v.  Holbom  District  Board  of 
Works,  [1895]  1  Q.  B.  64 ;  64  L.  J.  Q.  B.  101  ;  and  Maguire  v.  Liverpool  Corpora- 
tion, [1905]  1  K.  B.  767  ;  74  L.  J.  K.  B.  369).  But  no  action  will  he  in  respect  of 
injury  sustained  by  reason  of  the  exercise  in  a  proper  manner  of  statutory  duties 
(East  Freemantle  Corporation  v.  Annois,  [1902]  A.  C.  213 ;  71  L.  J.  P.  C.  39 ; 
Canadian  Pacific  Ry.  v.  Roy,  [1902]  A.  0.  220;  71  L.  J.  P.  C.  51).  And 
when  a  corporation  is  hable,  its  habOity  rests  upon  the  same  principles  as  that 
of  an  individual ;  and  it  makes  no  difference  that  the  corporation  is  appointed 
to  perform  duties  of  a  public  nature,  or  receives  no  profits  for  its  own  benefit 
(Winch  V.  Thames  Conservators,  L.  R.  9  C.  P.  178) ;  and  the  property  of  such 
corporations  is  liable  to  execution  m  the  same  way  as  that  of  a  private  person 
(Wirral  Waterworks  Co.  v.  Lloyd,  L.  R.  1  C.  P.  719). 

Companies  registered  under  the  Companies  (Consohdation)  Act,  1908  (8  Edw.  7, 
c.  09),  and  those  whose  private  Act  mcorporates  the  Companies  Clauses,  &c.,  Act, 
1845,  are  bound  to  register  the  names  of  shareholder.s  on  proper  appUcation  being 
made,  and,  if  they  wrongfully  refuse  or  neglect  to  perform  this  duty,  the  person 
aggrieved  may  sue  them  in  an  action  for  damages  and  for  a  mandamus  [In  re 
Ottos  Mines,  [1893]  1  Ch.  618 ;  Maynard  v.  Kent  Collieries,  [1903]  2  K.  B.  121 ; 
72  L.  J.  K.  B.  681).  So,  also,  an  action  for  mandamus  or  injunction  may  be 
brought  against  them,  if  they  wrongfully  remove  a  shareholder's  or  stockbroker's 
name  from  the  register  and  improperly  msert  another  name  in  its  place  {Barton  v. 
L.  &  N.  W.  Ry.  Co.,  38  Ch.  D.  144  ;  Barton  v.  North  Staffs.  Ry.  Co.,  38  Ch.  D.  458  ; 
57  L.  J.  Ch.  800  ;  see  "  Mandamus,"  post,  p.  356).  In  simple  cases,  however,  a 
motion  or  apphoation  at  chambers  may  be  made  for  an  order  for  the  rectifica- 
tion of  the  register  and  the  payment  by  the  company  of  any  damages  the  party 
aggrieved  may  have  sustamed  (see  s.  32  of  the  1908  Act).  An  action  will  lie  for 
maliciously  presentmg  a  windmg-up  petition  against  a  solvent  company  (see 
post,  p.  353). 

As  to  actions  against  directors  and  promoters  for  misrepresentations  in  pro- 
spectuses, &c.,  see  post,  p.  323. 

For  the  form  of  a  claim  by  an  owner  of  land  against  a  company  for  a  mandamus, 
see  post,  p.  357. 

(l)  In  one  case  it  was  held  that  claims  agamst  different  defendants  in  respect 
of  distmot  slanders  could  not  be  joined  even  though  the  plaintiff  added  a  claim 
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is  a  butcher  at aforesaid.    The  defendant  E.  D.  is  the  wife,  and  the 

defendant  F.  D.  is  the  daughter,  of  the  defendant  0.  D. 

2.  In  the  month  of ,  19—,  the  defendants  G.  and  E.  D.  discovered 

that  their  daughter,  F.,  was  with  child. 

3.  Thereupon  the  defendants  wrongfully  conspired  together  to  falsely 
and  maliciously  assert  and  declare  and  to  cause  it  to  be  believed  that  the 
plaintiff  was  the  father  of  such  child,  with  intent  to  extort  money  from 
him.  And  in  pursuance  of  the  said  conspiracy  the  defendants  severally 
spoke,  wrote,  and  published,  and  widely  circulated  the  several  slanders 
and  the  libel,  hereinafter  mentioned,  and  many  other  libels  and  slanders, 
the  details  of  which  are  at  present  to  the  plaintiff  unknown. 

4.  On ,  19 — ,  the  defendant  C.  D.  falsely  and  maliciously  spoke  and 

published  of  the  plaintiff  to  one  X.  the  following  words,  &c. 

5-  On  ,  19 — ,  the  defendant  E.  D.  falsely  and  maliciously  spoke 

and  published  of  the  plaintifi  to  one  Y.  the  following  words,  &c. 

6.  On ,  19 — ,  the  defendant  F.  D.  falsely  and  maliciously  wrote  and 

published  of  the  plaintiff  to  one  Z.  the  following  words,  &c. 

7.  By  the  said  libel,  and  by  each  of  the  said  slanders,  the  defendants 
respectively  meant  and  were  understood  to  mean  that  the  plaintiff  had 
committed  a  criminal  assault  upon  the  defendant  F.  D.,  and  had  seduced 
her  and  had  carnal  intercourse  with  her,  and  was  the  father  of  the  child 
with  which  she  is  pregnant. 

8.  The  plaintifi  has  thereby  been  much  injured  in  his  reputation,  credit, 
and  good  name,  and  has  been  brought  into  public  hatred  and  contempt. 

And  the  plaintifi  claims  : — 

(i)  £ damages  from  each  of  the  defendants  jointly  and  severally 

in  respect  of  the  conspiracy. 

(ii)  £ damages  from  the  defendant  C.  D.  in  respect  of  the  slander 

set  out  in  para.  4  above. 

(iii)  £ damages  from  the  defendant  E.  D.  in  respect  of  the  slander 

set  out  in  para.  5  above. 

(iv)  £ damages  from  the  defendant  F.  D.  in  respect  of  the  libel 

set  out  in  para.  6  above. 


Claim  for  a  Consfiracy  to  Defraud  an  Execution  Creditor. 

l.'The  defendant  Smith  at  all  times  hereinafter  mentioned  was  the 
tenant  of  a  house  No.  4,  Ossulston  Street,  Kentish  Town,  N.W.,  and  was 
the  owner  of  certain  furniture  therein.     The  defendant  Brown  was  his 

against  the  defendants  jointly  in  respect  of  a  conspiracy  independent  of  the 
slanders  [Pope  v.  Eawtrey,  85  L.  T.  263),  but  this  case  is  probably  overruled  by 
Bullock  V.  L.  G.  0.  Co.,  [1907]  1  K.  B.  264 ;  76  L.  J.  K.  B.  127,  and  Campania 
Sartsinena,  dhc.  v.  HouUer  Bros.,  [1910]  2  K.  B.  354 ;  79  L.  J.  K.  B.  1094 ;  see 
aiite,  p.  27. 
See  "  Trade  Disputes,"  post,  p.  411. 
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landlord.  The  defendant  Sharpe  is  the  brother-in-law  of  the  defendant 
Smith.  The  defendant  Kobinson  is  the  clerk  of  the  defendant  Sharpe 
and  also  was  employed  by  the  defendant  Brown  as  his  bailifE  to  distrain 
upon  the  said  furniture. 

2.  In  the  year  1912  the  defendant  Smith  brought  an  action  against  the 
plaintifE  in  the  King's  Bench  Division  of  the  High  Court  of  Justice  (1912 
S. — No.  503).  On  March  15th,  1913,  judgment  was  given  in  that  action 
for  the  plaintifi  with  costs,  which  were  subsequently  taxed  at  £73  6s.  8d. 
On  July  8th  a  warrant  of  execution  for  that  sum  was  issued  out  of  the 
said  C!ourt  and  delivered  on  the  following  morning  to  the  Sheriff  of 
Middlesex  within  whose  bailiwick  the  defendant  Smith  and  his  furniture 
then  were. 

3.  Before  the  said  warrant  was  issued  the  defendants  unlawfully  and 
fraudulently  conspired  and  agreed  together  to  cheat  and  defraud  the 
plaintifE  and  to  hoodwink  and  deceive  the  of&cers  of  the  said  sheriff  and 
to  prevent  the  plaintifi  recovering  the  sum  due  to  him  under  the  said 
judgment  by  means  of  the  said  execution. 

i.  In  pursuance  of  the  said  conspiracy  the  defendants  did  the  following 
overt  acts : — 

(a)  The  defendants  Smith  and  Sharpe  requested  the  defendant  Brown, 

to  whom  £20  only  was  owing  for  rent,  forthwith  to  seize  or  pretend 
to  seize  the  whole  of  the  said  furniture  of  the  defendant  Smith 
under  a  distress  for  the  said  rent. 

(b)  The  defendant  Brown  thereupon  at  the  request  of  the  defendants 

Smith  and  Sharpe  signed  a  warrant  directing  the  defendant 
Eobinson  to  seize  all  the  said  furniture  then  in  the  said  house 
under  a  distress  for  the  said  rent.  The  precise  value  of  the  said 
furniture  is  at  present  unknown  to  the  plaintiff,  but  it  is  greatly 
in  excess  of  the  said  rent  in  arrear. 

(c)  The  defendant  Eobinson  as  such  distress  bailiff  as  aforesaid  seized 

or  pretended  to  seize  the  whole  of  the  said  furniture  by  way  of 
distress  or  pretended  distress  for  the  said  rent  and  caused  the 
same  to  be  appraised  at  a  figure  which  he  well  knew  was  far  below 
its  value,  namely  £35  ;  and  the  defendant  Sharpe  acting  in  collusion 
with  the  defendants  Smith  and  Robinson  bought  the  said  furniture 
at  that  figure, 

(d)  The  defendant  Robinson  in  collusion  with  the  defendants  Sharpe 

and  Smith  subsequently  made  out  a  statement  of  the  alleged 
expenses  of  the  said  distress  and  sale,  which  together  with  the 
rent  due  to  the  defendant  Brown  exhausted  all  the  proceeds  of 
the  said  sale.  The  said  statement  contained  many  false  and 
exaggerated  items,  of  which  the  following  are  the  particulars  : — 

[Particulars.] 

(e)  The  whole  of  the  said  furniture  was  thiis  disposed  of  and  made 

away  with  otherwise  than  in  the  regular  and   lawful  course  of 
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procedure  under  the  said  distress.     The  sale  thereof  by  the  de- 
fendant Eobinson  to  the  defendant  Sharpe  was  wholly  fictitious 
and  collusive,  and  the  defendant  Smith  still  remains  in  possession 
and  enjoyment  of  it  as  heretofore. 
5.  By  reason  of  the  premises  the  plaintifi  has  been  prevented  from 
seizing  the  said  furniture  or  any  part  thereof  or  the  proceeds  thereof  in 
execution,  and  has  been  unable  to  recover  the  amount  of  his  judgment, 
and  has  lost  all  benefit  thereof  and  has  been  put  to  expense. 

[Particulars  of  expenses.] 
And  the  plaintifi  claims  £200  damages. 


Conversion  (m). 


(m)  Any  act,  which  is  an  interference  with  the  dominion  o£  the  true  owner  of 
goods,  is  a  conversion  {per  Blackburn,  J.,  in  Hollins  v.  Fowler,  L.  R.  7  H.  L.  at 
p.  766).  The  defendant  may  have  come  into  possession  of  the  goods  innocently, 
but  he  will  convert  them  to  his  own  use  if  he  is  subsequently  guilty  of  an  "  un- 
authorised assumption  of  the  powers  of  the  true  owner."  To  constitute  this 
tort  there  must  be  some  act  of  the  defendant  repudiating  the  owner's  right,  or 
some  exercise  of  dominion  inconsistent  with  it  (lb.  ;  Jones  v.  Hough,  5  Ex.  D. 
115 ;  49  L.  J.  Ex.  211 ;  Vnimi  Credit  Bank  v.  Mersey  Docks,  [1899]  2  Q.  B. 
205,  216  ;  68  L.  J.  Q.  B.  842).  A  mere  contract  of  sale  of  goods,  not  in  market 
overt,  without  delivery  or  change  of  possession,  or  transfer  of  the  documents  of 
title  by  which  possession  may  be  obtained,  is  not  a  conversion  by  the  seller,  as  it 
does  not  affect  the  property  in  the  goods. 

A  conversion  difiers  from  a  mere  trespass  ;  the  former  must  amount  to  a  depriva- 
tion of  the  possession  to  such  an  extent  as  to  be  inconsistent  with  the  right  of  the 
owner,  and  evidence  an  intention  to  deprive  him  of  that  right ;  whereas  the  latter 
includes  every  direct  forcible  injury  or  act  disturbing  the  possession  without  the 
consent  of  the  owner,  however  slight  or  temporary  the  act  may  be  (Fouldes  v. 
Willov^fiby,  8  M.  &  W.  540).  A  hmited  interference  with  the  plaintiff's  goods, 
where  all  along  the  plaintiff  is  himself  in  possession,  does  not  constitute  conver^sion 
(England  v.  Cmoley,  L.  R.  8  Ex.  126  ;  42  L.  J.  Ex.  80). 

If  a  bailee  of  chattels  deals  with  the  chattels  in  a  manner  inconsistent  with  the 
purpose  for  which  they  are  held,  he  may  be  guilty  of  a  conversion,  as  where  a 
carrier  delivers  goods  to  the  wrong  person  (Devereux  v.  Barclay,  2  B.  &  Aid.  702  ; 
HioH  V.  L.  &  N.  W.  By.  Co.,  4  Ex.  J).  188,  194 ;  48  L.  J.  Ex.  545,  546).  But  the 
mere  omission  or  negligence  of  a  bailee  is  not  a  conversion,  as  where  a  carrier 
loses  some  of  the  goods  entrusted  to  him,  or  dehvers  them  in  the  ordinary  course 
of  business  at  the  place  directed  where  a  third  party  fraudulently  contrives  to 
get  possession  of  them  (M'Kean  v.  M'lvor,  L.  R.  6  Ex.  36 ;  40  L.  J.  Ex.  30). 
If  a  man  steals  a  chattel  and  takes  it  to  a  carrier  to  be  carried  to  A.  and  there 
dehvered  to  X.,  and  the  carrier  takes,  carries,  and  dehvers  the  chattel  accordingly, 
it  is  clear  that  the  carrier  would  not  be  guilty  of  a  conversion  (per  BramweU,  L.  J., 
Glyn,  Mills  <fc  Co.  v.  East  India  DocJe  Co.,  6  Q.  B.  D.  475,  491).  In  the  case  of  a 
bailment  which  gives  the  bailee  only  a  hen  without  power  of  sale,  an  unauthorised 
sale  or  pledging  of  the  property  bailed  terminates  the  bailment,  and  is  a  conversion ; 


Digitized  by  Microsoft® 


282  STATEMENTS   OP  CLAIM  IN   ACTIONS   FOR   TORTS 

whilst  ill  the  case  of  a  pledge,  a  sale  or  sub-fJedge  ia  not  so  inconsistent  \vith  the 
original  contract  as  to  terminate  it  and  therefore  does  not  amount  to  a  conversion 
(Mulliner  v.  Florence,  3  Q.  B.  D.  484,  492  ;  47  L.  J.  Q.  B.  700,  703). 

In  order  to  maintain  an  action  for  conversion  the  plaintiff  must  have  the  right 
to  the  immediate  possession  of  the  goods,  and  not  merely  a  property  in  reversion. 
The  owner  of  goods  let  to  smother  for  a  term  still  continuing  cannot  maintain 
this  action  ;  nor  can  the  owner  of  goods  in  the  possession  of  another  who  is  entitled 
to  a  hen  on  them ;  but  any  special  or  temporary  ownership  with  immediate 
possession,  as  under  a  hen,  pledge,  or  bailment,  is  sufficient  {Bristol  Bank  v. 
Midland  By.  Co.,  [1891]  2  Q.  B.  653,  663  ;  61  L.  J.  Q.  B.  115). 

The  purchaser  of  goods,  which  remain  in  the  vendor's  possession  subject  to  the 
vendor's  lien  for  the  price,  cannot  maintain  this  action  against  a  wrong-doer 
(Lord  V.  Price,  L.  R.  9  Ex.  54).  A  joint  owner  of  goods  cannot  maintain  this 
action  against  his  co-owner  m  respect  of  any  act  of  the  latter  consistent  with 
his  ownership.    (See  post,  p.  739.) 

Where  goods  are  bailed  to  another  for  hire,  the  bailee  is  the  proper  person  to  sue 
for  a  conversion  by  a  third  party ;  but  where  the  bailee  terminates  the  bailment 
by  any  act  inconsistent  with  it,  as  where  the  bailee  of  goods  for  hire,  or  a  bailee 
having  a  mere  personal  lien  without  power  of  sale,  sells  them  to  a  third  party, 
the  bailor  may  at  once  sue  the  purchaser  or  the  bailee  for  a  conversion  (Jelhs  v. 
Hayward,  [1905]  2  K.  B.  460  ;  74  L.  J.  K.  B.  717).  Upon  any  bailment  of  goods 
which  does  not  exclude  the  absolute  owner's  right  to  the  immediate  possession, 
either  the  bailor  or  the  bailee  may  maintain  an  action  for  conversion  by  a  third 
party. 

Possession  in  fact  is  evidence  of  the  right  to  possession,  and  is  therefore  sufficient 
to  maintain  an  action  against  any  wrongdoer  who  cannot  show  a  better  title  in 
himself,  or  authority  under  a  better  title  {Armory  v.  Delamirie,  1  Smith's  L.  C. 
11th  ed.,  p.  356).  But  if  a  plaintiff  was  not  in  possession  at  the  time  of  the 
conversion,  and  has  to  rely  upon  his  right  only,  he  must  then  be  able  to  prove 
a  good  title  in  order  to  maintain  the  action,  the  defendant  being  in  such  case 
at  liberty  to  rebut  the  plaintiff's  title  by  showing  a  jris  tertii,  as  to  which  see 
post,  p.  835.  The  finder  of  an  article  in  the  house  or  on  the  land  of  another, 
which  has  been  left  or  lost  there  by  some  unknown  former  owner,  has  a  sufficient 
title  to  maintain  an  action  against  a  stranger  for  any  disturbance  by  him  of  his 
possession  of  such  article ;  but  the  finder  would  not  be  able  either  to  defeat  a 
claim  by  the  owner  and  occupier  of  the  house  or  land  where  it  was  found,  as  a 
rule,  to  recover  such  article,  or  to  maintain  an  action  for  u.  disturbance  of  his 
possession  by  such  owner  and  occupier  {Elwes  v.  Brigg  Qas  Co.,  33  Ch.  D.  662; 
65  L.  J.  Ch.  734;  South  Staffordshire  Water  Co.  v.  Sharman.  [1896]  2  Q.  B.  44; 
65  L.  J.  Q.  B.  460).  As  between  owner  and  occupier,  the  right  of  the  landowner 
would  in  general  prevail  over  that  of  the  occupier,  where  the  article  was  one  which 
was  in  or  on  the  land  prior  to  the  commencement  of  the  occupation.     (See  lb.) 

The  action  for  conversion  lies  only  in  respect  of  specific  personal  property ;  it 
wiU  not  lie  for  money,  though  certain  in  amoimt,  unless  it  be  identified  in  specie 
{OHon  V.  Butler,  5  B.  &  Aid.  652  ;  Foster  v.  Green,  31  L.  J.  Ex.  158).  It  Ues  for  a 
bank  note,  a  cheque  or  the  lilce  {Fine  Art  Society  v.  Union  Bank,  17  Q.  B.  D.  705; 
56  L.  J.  Q.  B.  70).  It  does  not  lie  for  fixtures  until  they  have  been  severed  from 
the  realty.  It  lies  for  soil,  coals  or  minerals  wrongfully  dug  from  the  plaintiff's 
land. 

The  goods  should  be  described  m  the  Statement  of  Claim  with  sufficient  certainty 
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Claim  for  Conversion  of  Goods  (n). 

1.  On  July  23rd,  1914,  the  defendant  was  in  possession  of  the  plaintiff's 
goods,  viz. — [describing  the  goods]. 

to  inform  the  defendant  what  goods  he  is  charged  with  having  taken ;  and 
particulars  wiU  be  ordered  aa  to  the  specific  goods  taken  where  the  description 
is  only  general. 

The  measure  of  damages  for  a  conversion  is  primA  facie  the  value  of  the  goods 
converted,  but  it  is  not  necessarily  so,  the  damages  being  compensation  for  the 
loss  actually  sustained  by  the  wrongful  act  (Johnson  v.  L.  &  Y,  By.  Co.,  3 
0.  P.  D.  499 ;  Brierly  v.  Kendall,  17  Q.  B.  937).  The  value,  where  that  is  the 
proper  measuie  of  damages,  is,  in  general,  the  price  at  the  date  of  the  conversion 
for  which  the  owner  could  purchase  similar  goods  to  those  converted  [Henderson 
V.  Williams,  [1895]  1  Q.  B.  521  ;  64  L.  J.  Q.  B.  308 ;  Rhodes  v.  Monies,  [1895] 
1  Ch.  236,  25i  ;  64  L.  J.  Ch.  122).  If  the  goods  converted  have  been  returned  to 
the  plaintiff,  he  recovers  the  damages  sustained  by  the  wrongful  act,  and  not 
their  full  value  (Hiort  v.  L.  d-  N.  W.  By.  Co.,  4  Ex.  D.  188 ;  48  L.  J.  Ex.  545). 
Where  the  plaintiff  could  have  resumed  the  property  if  he  could  have  laid  hands 
on  it,  and  could  have  rightfully  held  it  as  the  fuU  and  absolute  owner,  he  is  en- 
titled to  the  value  as  damages  ia  conversion  [Johnson  v.  Stear,  15  C.  B.  N.  S.  330  ; 
33  L.  J.  0.  P.  130  ;  Johnson  v.  L.  &  Y.  By.  Co.,  supra).  A  person  having  a  special 
property  in  the  goods,  with  immediate  possession,  can  only  recover  against  the 
absolute  owner  for  a  conversion  by  him  damages  in  respect  of  such  limited 
interest  [Boberts  v.  WyaM,  2  Taunt.  268) ;  but  in  an  action  against  a  stranger  who 
is  guilty  of  a  conversion  he  is  entitled  to  recover  the  full  value  of  the  goods  [Turner 
v.  Hardcastle,  11  C.  B.  N.  S.  683;  31  L.  J.  C.  P.  193;  Th-e  Winkfield,  [1902] 
P.  42  ;  71  L.  J.  P.  21).  Special  damage  sustained  may  be  recovered,  if  stated  and 
claimed.  By  3  &  4  WiU.  4,  c.  42,  s.  29,  in  all  actions  for  conversion  the  jury  may, 
if  they  shall  think  fit,  give  damages  in  the  nature  of  interest  over  and  above  the 
value  of  the  goods. 

A  judgment  in  conversion  or  detinue  for  the  whole  value  of  the  goods,  if  followed 
by  satisfaction,  vests  the  property  in  the  goods  in  the  defendant  [Brinsmead  v. 
Harrison,  L.  R.  6  C.  P.  584 ;  Sx  p.  Drake,  5  Ch.  D.  866 ;  Ex  p.  Scarth,  31  L.  T. 
.737). 

In  this  action  the  Court  will  sometimes  stay  proceedings  upon  a  return  of  the 
goods  and  payment  of  nominal  damages  ajid  costs,  and  on  such  other  terms  as 
the  Court  thinks  proper  to  impose ;  but  the  general  practice  would  appear  to  be 
that,  if  the  plaintiff  wiU  not  consent  to  accept  a  return  of  the  goods  on  the  terms 
considered  proper  by  the  Court,  he  will  be  allowed  to  proceed  with  his  action, 
but  if  he  fail  to  get  substantial  damages  and  so  justify  his  refusal,  he  may  be 
made  to  pay  the  costs  subsequent  to  the  application  [Hiort  v.  L.  and  N.  W,  By. 
Go.,  4  Ex.  D.  188,  195 ;  48  L.  J.  Ex.  545). 

[n)  Where  the  conversion  cannot  be  proved  by  any  positive  act,  it  may  be 
inferred  from  proof  of  a  demand  of  the  goods  by  the  plaintiff,  and  a  refusal  to 
dehver  them  by  the  defendant,  he  having  the  control  over  them  at  the  time 
[Pkilpoti  V.  KeUey,  3  A.  &  E.  106  ;  M'Kewen  v.  Cotching,  27  L.  J.  Ex.  41 ;  France 
V.  Gaudet,  L.  R.  6  Q.  B.  199  ;  40  L.  J.  Q.  B.  121).  "  A  demand  and  refusal  is 
always  evidence  of  a  conversion.  If  the  refusal  is  in  disregard  of  the  plaintiff's 
title,  and  for  the  purpose  of  claiming  the  goods  either  for  the  defendant  or  a  third 
person,  it  is  a  conversion  "  [per  Blackburn,  J.,  in  Hollins  v.  Fowler,  L.  R.  7  H.  L. 
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2.  On  that  day  the  plaintifi  verbally  demanded  the  said  goods  of  the 
defendant ;  but  the  defendant  refused  to  deliver  them  up  to  the  plaintiff, 
and  thereby  converted  the  same  to  his  own  use  and  wrongfully  deprived 
the  plaintifE  of  the  same. 

3.  [Add  particulars  of  any  special  damage.] 
The  plaintifi  claims  £ . 


The  like. 

The  plaintifi  has  sufiered  damage  by  the  defendant  on  the , 

19 — ,  wrongfully  depriving  the  plaintifi  of  two  casks  of  oil,  by  refusing 

verbally  [or,  by  letter  dated ,  19 — ,  or,  as  the  case  may  6e]  to 

give  them  up  on  demand  [or,  by  throwing  them  overboard  out  of  a  boat 
in  the  London  Docks,  &c.]. 

Particulars  :— 

The  value  of  the  said  two  casks  was  £ . 

[Add  particulars  of  any  special  damage  claimed.] 

The  plaintifi  claims  £ . 

(See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  1.) 


Against  an  Auctioneer  for  a  Conversion  of  the  Plaintiff's  Goods  hy  selling 
them  for  a  Third  Person,  and  delivering  them  to  the  Purchaser  (o). 

1.  The  defendant  is  an  auctioneer,  carrying  on  business  at . 

2..  The  plaintifi  is  the  owner  of  a  pianoforte  which  on  the , 


757,  766 ;  44  L.  J.  Q.  B.  169,  174).  If  the  refusal  is  by  a  person  who  does  not 
know  the  plaintiff's  title,  but  has  a  bond  fide  doubt  as  to  the  title  to  the  goods  and 
detains  them  for  a  reasonable  time  to  clear  up  that  doubt,  it  is  not  a  conversion 
{lb. ;  Clayton  v.  Le  Roy,  [1911]  2  K.  B.  1031 ;  81  L.  J.  K.  B.  49).  So  a  finder, 
or  an  involuntary  bailee  of  goods  is  justified  in  taking  steps  for  their  protection 
and  safe  custody  until  he  finds  the  owner,  and  it  is  no  conversion  to  remove  them 
bond  fide  to  a  place  of  security  (see  per  Blackburn,  J.,  in  Hollins  v.  Fowler,  supra  : 
and  see  Kirh  v.  Gregory,  1  Ex.  D.  55  ;  45  L.  J.  Ex.  186). 

(o)  An  auctioneer  or  other  person  selling  goods  under  the  instructions  or  orders 
of,  or  in  pursuance  of  a  contract  made  by  himself  with,  a  person  having  no  right 
to  dispose  of  such  goods,  and  delivering  possession  to  the  purchaser,  is  guilty  of  a 
conversion  (Hollins  v.  Fowler,  L.  R.  7  H.  L.  757  ;  44  L.  J.  Q.  B.  169  ;  Barker  v. 
Furlong,  [1891]  2  Ch.  172;  60  L.  J.  Ch.  368  ;  Consolidated  Co.  v.  Curii.$,  [1892]  1 
Q.  B.  495 ;  61  L.  J.  Q.  B.  325).  So  it  was  formerly  held  that  a  sherifE  or  bailiff 
who  sold  under  an  execution  goods  not  belonging  to  the  judgment  debtor  was 
guilty  of  conversion  (Jelks  v.  Hayward,  [1905]  2  K.  B.  460  ;  74  L.  J.  K.  B.  717); 
but  this  is  no  longer  so  since  1st  April,  1914,  provided  the  goods  were  in  the  posses- 
sion of  the  execution  debtor  at  the  time  of  seizure  and  the  sheriff  or  bailiff  had 
not  received  any  notice  of  a  claim  to  the  goods  prior  to  the  sale,  or  otherwise  had 
notice,  or  might  by  making  reasonable  inquiry  have  ascertained  that  the  goods 
were  not  the  property  of  the  execution  debtor  (s.  15  of  the  Bankruptcy  and  Deeds 
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19 — ,  was  in  tlie  dwelling-house  of  one  E.  F.,  No.  19, Street,  Leyton- 

stone,  E. 

3.  On  the  said  day,  the  defendant  sold  the  said  pianoforte  by  public 
auction  on  behalf  of  and  as  the  property  of  the  said  E.  F.,  and  delivered 
it  to  the  highest  bidder  at  the  said  auction  as  the  purchaser  thereof. 

4.  The  defendant  thereby  wrongfully  deprived  the  plaintiff  of  the  said 
pianoforte,  the  value  of  which  was  £ . 

And  the  plaintifi  claims  £ damages  for  such  conversion. 


See  a  Form  of  Claim  against  a  Warehouseman  for  wrongly  delivering  a 
Motor  Gar  to  a  third  party,  and  against  the  latter  for  its  Conversion : 
Solomon  V.  Mulliner,  [1901]  1  Q.  B.  76  ;  70  L.  J.  Q.  B.  165. 


For  Trespass  to  the  House  of  the  Plaintiff,  and  wrongful  Seizure  of  his  Goods 
therein,  see  "  Trespass,"  post,  p.  422. 


By  the  Grantee  of  a  Bill  of  Sale  of  Household  Furniture  against  a  Person 
who  has  taken  Possession  thereof  under  a  wrongful  Sale  by  the 
Grantor  {p). 

1.  On  the  18th  of  August^  1914,  certain  household  furniture  and  effects 

of  the  plaintifi  were  in  a  dweUing-house  known  as  No.  8, Street, 

Camden  Town,  N.W.  Particulars  of  the  said  household  furniture  and  effects 
have  abeady  been  delivered  to  the  defendant ;  they  exceed  three  folios. 

2.  On  the  said  day,  the  defendant  wrongfully  deprived  the  plaintifi  of 

of  Arrangement  Act,  1913  (3  &  4  Geo.  5,  u.  34) ).  So  where  a  landlord  who  has 
distrained  the  goods  of  his  tenant  for  rent  in  arrear  purchases  them  himself  at 
their  appraised  value,  and  proceeds  to  use  or  otherwise  exercise  dominion  over 
them,  he  is  guilty  of  a  conversion  (Plasycoed  Collieries  Co.,  Lid.  v.  Partridge,  Jones 
&  Co.,  Ltd.,  [1912]  2  K.  B.  345 ;  81  L.  J.  K.  B.  723). 

(p)  A  person,  who  takes  the  property  of  another  by  assignment  from  a  third 
party  who  has  no  right  or  authority  to  dispose  of  it,  is,  in  general,  guilty  of  con- 
version (McComhie  v.  Dames,  6  East,  538,  540 ;  Fine  Art  Society  v.  Union  Bank, 
17  Q.  B.  D.  705,  712  ;  56  L.  J.  Q.  B.  70).  An  authority  to  dispose  of  another's 
property  may  be  conferred  by  implication.  Thus,  a  bill  of  sale  of  stock  in  trade, 
when  the  trade  is  to  be  carried  on,  is  subject  to  an  imphed  condition  that  the 
grantor  shall  have  liberty  to  deal  with  the  goods  in  the  ordinary  way  of  his  trade 
and  any  honA  fide  purchaser  buying  from  him  in  such  way  obtains  a  good  title 
(National  Merc.  Bank  v.  Hampson,  5  Q.  B.  D.  177  ;  49  L.  J.  Q.  B.  480  ;  Walker  v. 
Glay,  49  L.  J.  C.  P.  560  ;  42  L.  T.  369).  But  if  the  disposition  of  the  goods  is  not 
bond  fide  in  the  ordinary  course  of  business,  the  grantee  may  demand  such  goods 
from  the  purchaser,  and  upon  his  refusal  to  give  them  up  maintain  an  action 
against  him  for  their  conversion  {Taylor  v.  M'Keand,  5  C.  P.  D.  358  ;  49  L.  J.  C.  P. 
563  ;  Payne  v.  Fern,  6  Q.  B.  D.  620). 
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the  said  household  furniture  and  effects  and  converted  them  to  his  own 

use  hy  removing  them  to  the  defendant's  shop  at ,  and  there  selling 

them  as  his  own  property. 

3.  [Here  add  particulars  of  any  special  damage.] 

And  the  plaintifE  claims  £ damages. 

Claim  for  wrongful  Conversion  of  Cheques  and  Bills  belonging  to  the 
Plaintiff,  with  an  alternative  Claim  for  the  Proceeds  thereof:  see 
"  Money  Received, "  ante,  p.  206. 


Copyright  {q). 


(q)  The  law  on  this  subject  has  now  been  amended  and  codified  by  the  Copj'- 
right  Act,  1911  (1  &  2  Geo.  5,  c.  46),  which  came  into  operation  on  July  1st,  1912  ; 
and  "  no  person  shall  be  entitled  to  copyright  or  any  similar  right  in  any  literary, 
dramatic,  musical,  or  artistic  work,  whether  published  or  unpublished,  otherwise 
than  under  and  in  accordance  with  the  provisions  of  this  Act,  or  of  any  other 
statutory  enactment  for  the  time  being  in  force  "  (s.  31). 

By  sub-s.  2  of  s.  1  of  this  Act,  "  copjrright "  is  thus  defined : — 
"  Por  the  purposes  of  this  Act,  '  copyright '  means  the  sole  right  to  produce  or 
reproduce  the  work  or  any  substantial  part  thereof  in  any  material  form  what- 
soever, to  perform,  or  in  the  case  of  a  lecture  to  deliver,  the  work  or  any  sub- 
stantial part  thereof  in  public  ;  if  the  work  is  unpublished,  to  publish  the  work 
or  any  substantial  part  thereof,  and  shall  include  the  sole  right — 

(a)  to  produce,  reproduce,  perform,  or  publish  any  translation  of  the  work 

(see  Byrne  v.  Statist  Company,  [1914]  1  K.  B.  622 ;  83  L.  J.  K.  B.  625) ; 

(b)  in  the  case  of  a  dramatic  work,  to  convert  it  into  a  novel  or  other  non- 

dramatic  work ; 

(c)  in  the  case  of  a  novel  or  other  non-dramatic  work,  or  of  an  artistic  work, 

to  convert  it  into  a  dramatic  work,  by  way  of  performance  in  public 
or  otherwise ; 

(d)  in  the  case  of  a  literary,  dramatic,  or  musical  work,  to  make  any  record, 

perforated  roU,  cinematograph  film,  or  other  contrivance  by  means  of 
which  the  work  may  be  mechanically  performed  or  dehvered, 
and  to  authorise  any  such  acts  as  aforesaid." 

There  is  no  copjTight  in  immoral  or  illegal  pubhcations  (see  Southey  v.  Sherwood, 
2  Mer.  435,  439  ;  Stockdale  v.  Onwhyn,  5  B.  &  S.  173).  The  author  of  a  work  is 
prima  facie  the  first  owner  of  the  copyright  (but  see  s.  5).  The  term  for  which 
copjTight  subsists  is,  except  as  otherwise  expressly  provided  by  the  Act,  the  life 
of  the  author  and  a  period  of  fifty  years  after  his  death  (ss.  3,  21,  24  et  seq.). 
The  owner  may  assign  the  right,  either  whoUy  or  partially,  and  either  generally 
or  subject  to  Umitations,  and  either  for  the  whole  term  of  the  copyright  or  for  any 
part  thereof,  and  may  grant  any  interest  in  the  right  by  Hcence,  but  such  assign- 
ment or  grant  must  be  in  writing  signed  by  the  owner  or  his  duly  authorised 
agent  (s.  5  (2) ). 

Copyright  shall  be  deemed  to  be  hifringed  by  any  person  who,  without  the 
consent  of  the  owner  of  the  copyright,  does  anything,  the  sole  right  to  do  which 
is  by  s.  1  conferred  on  the  owner  of  the  copyright,  except  certain  acts  specified  in 
8.  2  (1).    Any  copy  or  colourable  imitation  of  a  work  in  which  copyright  subsists, 
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Claim  for  Damages  for  the  Infringement  of  Copyright  in  a  Literary  Work, 
with  Claims  for  Delivery  of  unauthorised  Copies  and  for  an 
Injunction  (r). 

1.  The  plaintifi  is  tte  author  of  a  book  entitled  "  The  History  of 
Albania,"  and  the  owner  of  the  copyright  therein. 

made  or  imported  in  contravention  of  the  provisions  of  the  Act,  is  an  infringement 
(s.  35). 

"  Where  copyright  in  any  work  has  been  infringed,  the  owner  of  the  copyright 
shall,  except  as  otherwise  provided  by  this  Act,  be  entitled  to  all  such  remedies 
by  way  of  injunction  or  interdict,  damages,  accounts,  and  otherwise,  as  are  or 
may  be  conferred  by  law  for  the  infringement  of  a  right  "  (s.  6  ;  but  see  ss.  8  and  9). 
Registration  at  Stationers'  Hall  is  no  longer  necessary.  "AH  infringing  copies 
of  any  work  in  which  copyright  subsists,  or  of  any  substantial  part  thereof,  and 
all  plates  used  or  intended  to  be  used  for  the  production  of  such  infringing  copies, 
shall  be  deemed  to  be  the  property  of  the  owner  of  the  copyright,  who  accordingly 
may  take  proceedings  for  the  recovery  of  the  possession  thereof  or  in  respect  of  the 
conversion  thereof  "  (s.  7).  An  injunction  to  restrain  the  defendant  from  future 
infringements  of  the  plaintiff's  copyright  may  be  obtained  without  showing  any 
actual  damage  (Tinsley  v.  Lacy,  1  H.  &  M.  747  ;  32  L.  J.  Oh.  535) ;  and  in  the  case 
of  an  innocent  infringement,  no  damages  can  be  recovered  (s.  8)  though  an  in- 
junction may  be  decreed. 

(r)  "  Literary  work  "  includes  lectures  and  also  "  maps,  charts,  plans,  tables, 
and  compilations  '  (s.  35).  The  word  "  lecture  "  includes  "  address,  speech  and 
sermon  "  [Ih.). 

As  to  reports  in  a  newspaper  of  an  address  of  a  political  nature  delivered  at  a 
pubUo  meethig,  see  Walter  v.  Lane,  [1900]  A.  C.  539  ;  69  L.  J.  Ch.  699 ;  and  s.  20. 
As  to  copyright  in  private  letters,  see  Macmillan  &  Co.  v.  Dent,  [1907]  1  Ch.  107 ; 
76  L.  J.  Ch.  136.  As  to  unpublished  works  in  the  possession  of  an  author  at  the 
time  of  his  death,  see  s.  17. 

The  following  acts  do  not  constitute  an  infringement  of  the  copyright  in  a 
hterary  work  : — ■ 
"  (i)  Any  fair  dealing  with  any  work  for  the  purposes  of  private  study,  research, 
criticism,  review,  or  newspaper  summary : 
(iv)  The  pubUoation  in  a  collection,  mainly  composed  of  non-copjrright  matter, 
hcm&fide  intended  for  the  use  of  schools,  and  so  described  in  the  title  and 
in  any  advertisements  issued  by  the  publisher,  of  short  passages  from 
published  literary  works  not  themselves  published  for  the  use  of  schools 
in  which  copyright  subsists.     Provided  that  not  more  than  two  of  such 
passages  from  works  by  the  same  author  are  published  by  the  same 
publisher  within  five  years,  and  that  the  source  from  which  such  passages 
are  taken  is  acknowledged  : 
(v)  The  publication  in  a  newspaper  of  a  report  of  a  lecture  delivered  hi  public, 
unless  the  report  is  prohibited  by  conspicuous  written  or  printed  notice 
affixed  before  and  maintained  during  the  lecture  at  or  about  the  main 
entrance  of  the  building  in  which  the  lecture  is  given,  and,  except  whilst 
the  building  is  being  used  for  public  worship,  in  a  position  near  the 
lecturer : 
(vi)  The  reading  or  recitation  in  public  by  one  person  of  any  reasonable  extract 
from  any  published  work  "  (s,  2  (1)). 
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2.  The  defendant  has  infringed  the  plaintiS's  copyright  in  the  said 
book  by : — 

[Here  set  out  the  particulars  of  each  infringement  with  its  date  and  the  number 
of  copies  sold  so  far  as  hnown.'\ 

3.  [Particulars  of  special  damage,  if  any  : — ] 

4.  The  defendant  has  in  his  possession  a  large  number  of  copies  of  the 
said  book,  which  were  wrongfully  printed,  or  caused  to  be  printed,  by  the 
defendant  without  the  plaintiff's  consent,  and  has  detained,  and  still 

detains,  the  same  from  the  plaintiff,  and  has  refused  verbally  on  the 

,  19 —  \or,  as  the  case  may  6e],  to  deliver  the  same  to  the  plaintiff. 


although  the  plaintifi  demanded  the  same  from  the  defendant  in  writing, 

before  this  action  on  the ,  19 — ,  by  letter  dated  that  day.    [If 

the  defendant,  subsequently  to  such  demand,  has  tvrongfuUy  sold  or  disposed 
of,  or  destroyed,  any  of  the  unauthorised  copies  then  in  his  possession,  these 
facts  should  be  stated,  and  a  claim  should  be  inserted  for  conversion.] 

5.  The  defendant  threatens  and  intends  to  continue  and  repeat  such 
infringements  of  the  said  copyright  of  the  plaintiff. 

The  plaintiff  claims — 

(1)  £ damages. 

(2)  An  order  for  delivery  to  the  plaintiff  of  all  copies  of  the  said  book 

which  are  in  the  defendant's  possession  as  aforesaid. 

(3)  An  injunction  to  restrain  the  defendant,  his  agents  and  servants, 

from  continuing  or  repeating  any  such  infringements  of  the 
plaintiff's  copyright  as  aforesaid,  and  from  doing  any  acts  to 
infringe  or  injure  the  said  copyright. 


Claim  for  Infringement  of  a  Dramatic  Copyright  (s). 

1.  The  plaintiff  is  the  author  of  a  dramatic  work  entitled ,  and  the 

owner  of  the  copyright  therein  and  of  the  sole  liberty  of  representation  and 
performance  of  the  said  work. 

2.  The  defendant  on  the ,  19 —  [and  on  the  following 

days],  without  the  plaintiff's  consent  in  writing  first  had  and  obtained,  and 
well  knowing  that  such  representation  was  unauthorised,  represented  and 
performed,  or  caused  or  permitted  to  be  represented  and  performed  the 
said  dramatic  work  or  part  thereof,  at  a  certain  place  of  dramatic  or  public 

entertainment  (to  wit)  ["  The  Eoyal  Music  Hall  "], ,  in  the  coTinty  of 

,  of  which  said  [Hall]  the  defendant  was  at  such  times  the  proprietor 

(s)  "  Dramatic  work "  is  defined  by  the  Act  as  including  "  any  piece  for 
recitation,  choreographic  work  or  entertainment  in  dumb  show,  the  scenic  arrange- 
ment or  acting  form  of  which  is  fixed  by  writing  or  otherwise,  and  any  cinemato- 
graph production  where  the  arrangement  or  acting  form  or  the  combination  of 
incidents  represented  give  the  work  an  original  character"  (s.  35).  The  word 
"  performance  "  means  "  any  acoustic  representation  of  a  work  and  any  visual 
representation  of  any  dramatic  action  in  a  work,  including  such  a  representation 
made  by  means  of  any  mechanical  instrument"  (s6.). 
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and  manager,  and  holder  of  tlie  licences  for  public  music  and  refresh- 
ments respectively. 
The  plaintifi  claims  £ ■  damages. 


Claim  for  Infringement  of  Musical  Copyright  (i). 

1.  The  plaiutifi  is  the  author  of  a  musical  work  entitled  ,  and 

the  owner  of  the  copyright  therein  and  of  the  sole  right  of  performing  such 
work  in  public. 

2.  The  defendant  has  infringed  the  plaintifi's  said  right  by  performing 

and  singing  the  said  musical  work  in  public  at  [the Music  Hall  at ] 

on  the ,  19 —  [and  on  the  following  nights],  without  the 

consent  of  the  plaintifE  first  had  and  obtained. 

[3.  The  defendant  intends,  unless  restrained  from  so  doing,  to  repeat 
the  said  infringement.] 
The  plaintiS  claims  : — ■ 
(1)  Damages,  or  40s.  in  respect  of  each  of  the  said  performances. 
[(2)  An  injunction  restraining  the  defendant  from  singing  or    per- 
forming the  said  musical  work  in  public] 


Claim  for  Infringement  of  the  CopyrigM  in  a  Foreign  Painting  {u). 

1.  The  plaintifi  is  the  author  of  a  painting  called  .     The  said 

painting  was  first  produced  and  published  in  [Berlin,  in  the  Empire  of 

(t)  Musical  copyright  is  extended  by  the  Act  of  1911  to  any  "  record,  per- 
forated roll,  or  other  contrivance  by  means  of  which  the  work  may  be  mechanically 
performed  "  (s.  1  (2) ),  and  the  term  of  copyright  in  such  contrivances  is  "  fifty 
years  from  the  making  of  the  original  plate  from  which  the  contrivance  was 
directly  or  indirectly  derived  "  (s.  19  (1) ).  This  overrules  the  decision  in  Boosey 
V.  WhigM,  [1900]  1  Ch.  122,  which  had  been  much  questioned. 

The  whole  of  the  Musical  (Summary  Proceedings)  Copyright  Act,  1902  (2 
Edw.  7,  c.  15),  and  the  whole  of  the  Musical  Copyright  Act,  1906  (6  Edw.  7.  c.  36), 
remain  unrepealed.  Under  these  Acts  penalties  may  be  recovered  summarily 
for  certain  infringements  of  musical  copyright. 

(tt)  "  Artistic  work  "  is  defined  by  the  Act  as  includhig  "  works  of  pamtmg, 
drawing,  sculpture  and  artistic  craftsmanship,  and  architectural  works  of  art  and 
engravings  and  photographs  "  (s.  35).  "  Work  of  sculpture  "  includes  casts  and 
models  [ih.). 

Ss.  7  and  8  of  the  Erne  Arts  Copyright  Act,  1862  (25  &  26  Vict.  c.  68),  are  un- 
repealed.    Under  this  Act  penalties  are  recoverable  for  infringements. 

The  following  acts  do  not  constitute  an  infringement  of  the  copyright  in  an 
artistic  work : — 

"  (ii)  Where  the  author  of  an  artistic  work  is  not  the  owner  of  the  copyright 
therein,  the  use  by  the  author  of  any  mould,  cast,  sketch,  plan,  model, 
or  study  made  by  him  for  the  purpose  of  the  work,  provided  that  he  does 
not  thereby  repeat  or  imitate  the  main  design  of  that  work : 

B.L.  19 
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Germany]  by  the  plaintifi,  subsequent  to  tie  Berne  Convention  of  1886. 
All  tiie  conditions  and  formalities  prescribed  by  the  law  of  the  [Empire  of 
Germany]  relating  to  and  necessary  for  copyright  in  the  said  painting  have 
been  duly  complied  with,  and  the  plaintifi  is  entitled  to  the  exclusive 
copyright  therein  both  in  the  [Empire  of  Germany]  and  in  the  United 
Kingdom. 

2.  Divers  copies  and  imitations  of  the  said  painting  were,  at  a  date  or 
dates  not  known  to  the  plaintifi,  without  the  plaintifi's  consent  made 
and  multiplied  by  photography  or  otherwise,  for  sale,  hire,  and  dis- 
tribution, by  E.  F.  or  some  other  person  or  persons  not  known  to  the 
plaintifi. 

3.  The  defendant  has  wrongfully  infringed  the  plaintifi's  said  copyright 
by  importing  into  the  United  Kingdom,  and  selling,  publishing,  exhibiting, 
distributing,  and  offering  for  sale,  exhibition,  or  distribution  copies  or 
imitations  of  the  said  painting  without  the  consent  of  the  plaintifi,  well 
knowing  that  such  copies  or  imitations  had  been  unlawfully  made,  and 
threatens  and  intends  to  continue  such  infringements. 

The  best  particulars  the  plaintiff  can  at  present  give  are  as  follows  : — 

[Here  state  the  particulars. 1 

The  plaintifi  claims  : — 

(1)  An  injunction  restraining  the  defendant,  his  servants  and  agents 

from  importing  into  the  United  Kingdom  or  selling,  publishing, 
exhibiting  or  distributing  or  offering  for  sale,  exhibition  or  dis- 
tribution any  copies  or  imitations  of  the  said  painting. 

(2)  Penalties  under  the  statute  25  &  26  Vict.  c.  68,  s.  7. 

(3)  An  account  and  delivery  up  of  all  copies  or  imitations  of  the  said 

painting  in  the  possession,  custody  or  control  of  the  defendant 
his  servants  or  agents. 

(4)  Damages. 


(iii)  The  making  or  pubhshing  of  paintings,  drawings,  engravings,  or  photo- 
graphs  of  a  work  of  sculpture  or  artistic  craftsmanship,  it  permanently 
situate  in  a  public  place  or  building,  or  the  making  or  publishing  of 
paintings,  drawings,  engravings,  or  photographs  (which  are  not  in  the 
nature  of  architectural  drawings  or  plans)  of  any  architectural  work 
of  art  "  (s.  2). 
International  Copyright  is  dealt  with  by  ss.  29  and  30  ;  and  the  International 
Copyright  Act,  1886  (49  &  50  Vict.  c.  33),  is  repealed. 

"  Architectural  work  of  art  "  is  defined  by  the  Act  as  "  any  building  or  structure 
having  an  artistic  character  or  design,  in  respect  of  such  character  or  design,  or 
anj'  model  for  such  buUding  or  structure,  provided  that  the  protection  afforded  by 
the  Act  shall  be  confined  to  the  artistic  character  and  design,  and  shall  not 
extend  to  processes  or  methods  of  construction  "  (s.  35).  Copyright  is  conferred 
on  such  architectural  work  by  s.  1,  but  it  cannot  be  enforced  by  an  injunction 
nor  does  any  infringement  of  it  subject  the  infringer  to  any  summary  penalty 
(s.  9). 

Digitized  by  Microsoft® 


COPYRIGHT  291 

The  following  forms  of  declarations  under  the  former  system  of  pleading 
may  be  useful : — 

Count  for  infringing  the  copyright  of  a  musical  composition  by  printing  it 
for  sale :  Clementi  v.  Walker,  2  B.  &  C.  861 ;  Jefferys  v.  Boosey,  2i  L.  J. 
Ex.  81 ;  Gochs  r.  Purday,  5  C.  B.  860  ;  Boosey  v.  Purday,  4  Ex.  145. 

For  infringing  the  copyright  of  a  song,  with  a  likeness  of  the  singer  on  tJie 
outside  leaf,  by  printing  and  selling  imitations  :  Chappell  v.  Davidson,  25 
L.  J.  C.  P.  225  ;  18  C.  B.  194. 

For  infringing  the  copyright  in  a  print  by  means  of  photography  :  Garnbart 
V.  Dale,  14  C.  B.  N.  S.  306  ;  32  L.  J.  C.  P.  166 ;  Graves  v.  Ashford,  L.  R. 
2  C.  P.  410. 

Count  by  the  assignee  of  a  copyright :  Lacy  v.  Rhys,  4  B.  &  S.  873  ;  33 
L.  J.  Q.  B.  157  ;   Ward  v.  Conquest,  17  C.  B.  N.  S.  418  ;  33  L.  J.  Q.  B.  319. 


Claim  for  Infringement  of  the  Copyright  in  a  design  {x). 

1.  The  plaintiff  is  the  proprietor  of  the  copyright  in  a  design  for  a 

curtain,  and  was  registered  as  such  on  the ,  19 — ,  in  pursuance 

of  the  Patents  and  Designs  Act,  1907. 

2.  The  defendants  have  wrongfully  and  without  the  licence  or  written 
consent  of  the  plaiutiff  first  had  and  obtained,  applied  to  certain  curtains 
the  said  design  or  a  fraudulent  or  obvious  imitation  thereof  in  the  class  of 
goods  in  which  such  design  is  registered  as  aforesaid  for  purposes  of  sale. 

3.  Further,  the  defendants  have  wrongfully  published  or  exposed  for 
sale  certain  curtains  to  which  such  design,  or  a  fraudulent  or  obvious 
imitation  thereof,  has  been  applied,  knowing  that  the  same  had  been  so 
applied  without  the  consent  of  the  plaintifi. 

Particulars  under  paragraphs  2  and  3  are  as  follows  : — [State  them.] 

The  plaintifi  claims  :— 

(1)  An  injunction  to  restrain  the  defendants,  their  servants  or  agents, 
from  applying  the  plaintifi's  design  or  any  fraudulent  or 
obvious  imitation  thereof  to  any  substance  or  any  article  of 
manufacture,  and  in  particular  to  lace  cujtains,  and  from 
publishing,  selling,  or  exposing  the  same  for  sale. 

{x)  The  Copyright  Act  of  1911  does  not  apply  to  designs  which  are  capable  of 
beiag  registered  under  the  Patents  and  Designs  Act,  1907,  unless  they  are  designs 
which,  though  capable  of  being  registered,  are  not  used  or  intended  to  be  used  as 
models  or  patterns  to  be  multipUed  by  an  industrial  process.  General  rules  under 
8.  86  of  the  Patents  and  Designs  Act,  1907,  may  be  made  for  determining  the 
conditions  under  which  a  design  shall  be  deemed  to  be  used  for  such  purposes  as 
aforesaid  (s.  22).  By  the  Act  of  1907,  a  penalty  is  imposed  for  every  infringement 
of  the  copyright  in  a  registered  design,  and  is  recoverable  by  an  action  at  the  suit 
of  the  registered  proprietor  (s.  60).  The  existence  of  this  remedy,  however,  does 
not  deprive  the  proprietor  of  his  right  to  bring  an  action  to  recover  damages  for 
such  infringement  (s.  60  ;   Oreen  v.  Irish  Independent  Co.,  [1899]  1  I.  R.  386). 
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(2)  An  account  of  all  curtains  to  whicli  such  design  or  a  fraudulent 

or  obvious  imitation  thereof  shall  have  been  appUed,  manu- 
factured, published,  sold,  or  exposed  for  sale  by  the  defendants, 
and  of  profit  made  thereby. 

(3)  The  delivery  up  of  all  curtains,  cards   and  drafts  to  which  such 

design  or  a  fraudulent  or  obvious  imitation  thereof  shall  have 
been  applied,  that  are  in  the  possession  of  or  under  the  control 
of  the  defendants,  their  servants  and  agents. 

(4)  Damages  under   section  60  (2)  of  the  said  Act,  1907,  or  in  the 

alternative,  penalties  under  the  same  section. 

Count  for  the  infringement  of  a  design  registered  under  5  &  6  Vict.  c.  100 
(now  repealed),  Norton  v.  Nicholk,  28  L.  J.  Q.  B.  225 ;  McGrea  v.  Holds- 
worth,  L.  E.  1  Q.  B.  264 ;  L.  R.  2  H.  L.  380 ;  33  L.  J.  Q.  B.  329. 


COEPOEATIONS. 

See  "  Companies  and  Corporations,"  ante,  pp.  115-121,  277. 


County  Couets  (y). 

Defamation'. 
See  "  Libfl,''  post,  p.  342,  and  "Slander,''  post,  p.  4Ul 


Detention  of  Goods,  or  Detinue  [z 


(y)  By  s.  3»  of  the  County  Courts  Act,  188S,  the  high  baihff  of  a  County 
Court  is  responsible  for  all  the  acts  and  defaults  of  himself  and  of  the  bailiffs 
appointed  to  assist  him  in  like  manner  as  the  sheriff  of  any  county  is  responsible 
for  the  acts  and  defaults  of  himself  and  his  officers.  (See  "  Sheriff,''  post,  p.  396  ; 
and  seo  Burton  v.  Le  Ores,  34  L.  J.  Q.  B.  91 ;  Watsm  v.  While,  [1896]  2  Q.  B.  9  ; 
65  L.  J.  Q.  B.  92,)  S.  54  of  the  same  Act  contains  valuable  provisions  for  the 
protection  of  any  bailiflf,  or  any  person  acting  by  order  and  in  aid  of  any  bailiff, 
against  whom  any  action  is  brought  for  anjiihing  done  in  obedience  to  anj' 
warrant  under  the  hand  of  the  registrar  and  the  seal  of  a  County  Court. 

By  s.  32,  "  No  officer  of  a  County  Court  in  executing  a  warrant  of  a  Court,  and 
no  person  at  whose  instance  any  such  warrant  shaU  be  executed,  shall  be  deemed 
a  trespasser  by  reason  of  any  irregularity  or  informality  in  any  proceeding  on  the 
vahdity  of  which  such  warrant  depends,  or  in  the  lorm  of  such  warrant  or  in  the 
mode  of  executing  it,  but  the  party  aggrieved  may  bring  an  action  for  any  special 
damage  which  he  may  have  sustamed  by  reason  of  such  irregularity  or  mf  ormahty 
against  the  party  guilty  thereof."  And  see  s.  15  of  the  Bankruptcy  and  Deeds 
of  Arrangement  Act,  1913  (3  &  4  Geo.  5,  c.  34). 

(z)  An  action  Ues  for  the  specific  recovery  of  personal  chattels  wrongfvdly 
detained  from  the  person  entitled  to  the  po.9session  of  them,  and  also  for  damages 
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occasioned  by  the  wrongful  detainer  (3  Bl.  Com.  151).  The  technical  name  of  this 
action  is  "  Detinue."  The  gist  of  the  action  is  the  wrongful  detention  of  goods,  and, 
in  general,  therefore,  it  is  an  action  for  a  wrong  independent  of  contract,  and  is 
"  founded  on  tort"  within  the  meaning  of  s.  116  of  the  County  Courts  Act,  1888. 
(See  Bryant  v.  Herhert,  3  C.  P.  D.  389  ;  47  L.  J.  C.  P.  670  ;  De  Pasgnier  v.  Cadbury, 
[1903]  1  K.  B.  104;  72  L.  J.  K.  B.  78;  and  anU,  p.  4.)  To  support  the 
action,  the  plaintiff  must  have  the  right  to  the  immediate  possession  of  the  goods 
at  the  time  of  commencing  the  action,  arising  out  of  an  absolute  or  a  special 
property  ;  an  interest  in  reversion  is  not  sufficient.  The  goods  must  be  ascertained 
and  distinguishable.  Thus,  the  action  cannot  be  brought  for  a  sum  of  money  or  a 
quantity  of  com,  unless  they  be  speciflcaUy  distinguished  from  other  property 
of  the  same  kind,  as  by  being  in  a  bag  or  a  sack  (3  Bl.  Com.  152). 

The  action  may  be  brought  for  title-deeds  of  land ;  and;  in  general,  the  proper 
party  to  sue  in  such  case  is  the  person  entitled  to  the  legal  interest  in  the  land. 
Thus,  the  legal  tenant  for  life  may  maintain  an  action  of  detinue  to  recover  the 
title-deeds  from  the  remainderman  or  reversioner.  On  the  death  of  a  tenant  for 
life  the  person  next  entitled  to  the  land  may  recover  the  deeds  from  the  assignee 
of  the  tenant  for  life  to  whom  they  have  been  assigned  as  security  for  an  advance 
[Easton  v.  London,  33  L.  J.  Ex.  34).  The  lessor  is  not  entitled  to  the  possession 
of  a  lease  for  an  expired  term  as  against  the  lessee  {Hall  v.  Ball,  3  M.  &  G.  242  ; 
Elworthy  v.  Sandford,  34  L.  J.  Ex.  42).  A  tenant  in  common  cannot,  in  general, 
sue  for  the  detention  of  title-deeds  without  joining  his  co-tenant.  (See  Wnght  v. 
Robotham,  33  Ch.  D.  106.)  A  mortgagor  cannot  sue  the  mortgagee  for  detention 
of  the  deeds  while  any  of  the  mortgage  money  remains  unpaid,  even  where  he  has 
made  a  tender  of  it  (Banh  oj  New  South  Wales  v.  O'Connor,  14  App.  Cas.  273). 

The  injurious  act  being  the  wrongful  detention  of  the  goods,  and  not  the  original 
taking  or  obtaining  of  the  possession,  it  is  immaterial  whether  they  were  obtained 
by  the  defendant  by  lawful  means,  as  by  a  bailment  or  finding,  or  by  a  wrongful 
act,  as  by  a  trespass  or  conversion.  The  usual  evidence  of  the  detention  is,  that 
the  defendant,  having  the  possession  or  control  over  the  goods,  does  not  deliver 
them  to  the  plaintiff  when  demanded  (Jones  v.  Dowle,  9  M.  &  W.  19  ;  Miller  v. 
Dell,  [1891]  1  Q.  B.  468 ;  Clayton  v.  Le  Roy,  [1911]  2  K.  B.  1031  ;  81  L.  J.  K.  B. 
49).  It  will  be  no  defence  for  the  defendant  to  plead  that  he  was  not  in  posses- 
sion of  the  goods  at  the  date  of  the  demand,  if  he  ought  then  to  have  been  in 
possession  of  them,  e.g.,  where  he  has  wrongfully  sold  or  parted  with  them,  or 
carelessly  lost  them  {Reeve  v.  Palmer,  5  C.  B.  N.  S.  84,  91  ;  27  L.  J.  C.  P.  327  ; 
Bristol  Bank  v.  Midland  By.  Co.,  [1891]  2  Q.  B.  653  ;  61  L.  J.  Q.  B.  115). 

The  goods  must  be  described  with  sufficient  certainty  and  accuracy  for  the 
purpose  of  identification,  because  the  judgment  and  execution  are  for  the  recovery 
of  the  specific  goods  (2  Wms.  Saund.  74  b).  The  form  of  the  judgment  for  the 
plaintiff  is  still  that  the  plaintiff  recover  the  goods,  or  the  sum  assessed  by  the 
jury  for  the  value  of  them  if  the  plaintiff  cannot  have  his  goods  again,  and  also  his 
damages  assessed  by  the  jury  beyond  the  value  of  the  goods,  and  his  costs  (Chit. 
Forms,  14th  ed.,  p.  421).  But  the  defendant  has  no  longer  the  option  of  retaining 
the  property  upon  paying  the  value  assessed  (Ord.  XLVIII.,  r.  1) ;  and  the 
plaintiff  may  obtain  execution  for  the  delivery  to  him  of  the  goods,  although  the 
value  has  not  been  assessed.  Tf ,  however,  the  plaintifi  is  willing  that  the  defendant 
should  keep  the  goods,  the  property  in  them  will  pass  to  the  defendant  as  soon  as 
he  has  paid  to  the  plaintiff  the  value  assessed  {Brinsmead  v.  Harrison,  L.  R.  6  C.  P. 
584  ;  Ex  p.  Drake,  5  Ch.  D.  866  ;  Ex  p.  Scnrth.  31  L.  T.  737 ;   Hymas  v.  Ogden, 
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Claim  for  the  Detention  of  Goods. 

The  defendant  detained  [and  detains]  from  the  plaintifi  the  plaintifi's 
goods  and  chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 

The  plaintifi  claims  a  return  of  the  said  goods  and  chattels  or  their 
value,  and  £10  for  their  detention. 

(See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  2.) 


Action  for  the  Detinue  of  a  Chattel  and  for  a  Decla/ration  that  it  is  the 
Property  of  the  Plaintiff  (a). 

1.  The  defendant  A.  is  the  vicar  of  the  parish  of  Newby,  and  the  de- 
fendants B.  and  C.  are  the  churchwardens  of  that  parish. 

2.  On  1st  July,  1900,  the  plaintiff  erected  in  the  parish  church  at  Newby 
an  organ  which  was  his  property  and  which  was  not  affixed  to  the  freehold 
of  the  said  chuich.  He  permitted  the  said  organ  to  be  used  for  divine 
service  from  that  date  until  15th  August,  1913. 

3.  By  letter  dated  14th  August,  1913,  addressed  to  the  defendants,  the 
plaintifi  withdrew  his  permission  that  the  defendants  should  use  the  said 
organ,  and  demanded  possession  thereof  and  announced  his  intention  of 
removing  the  same. 

4.  Nevertheless  the  defendants  refuse  to  allow  the  plaintiff  access  to 
the  church  for  the  purpose  of  removing  the  said  organ,  on  the  ground 
that  the  plaintiff  gave  the  said  organ  to  them  for  the  use  of  the  church. 

And  the  plaintiff  claims  : — 

(1)  The  return  of  the  said  organ  or  its  value  and    forty  shillings 

damages  for  its  detention. 

(2)  A  declaration  that  the  said  organ  is  the  property  of  the  plaintifi, 

and  that  he  has  a  right  to  remove  the  same  from  the  said  church. 


[1905]  I  K.  B.  246,  250  ;  74  L.  J.  K.  B.  101,  107  ;  cf.  Sale  of  Goods  Act,  1893, 
s.  52).  The  damages  may  include  not  only  those  for  the  original  wrongful 
detention,  but  also  damages  for  all  subsequent  wrongful  detention  until  re- 
delivery {Serrao  v.  Noel,  15  Q.  B.  D.  549,  559).  Special  damage  may  be  recovered 
it  properly  claimed.  Where  the  defendant  improperly  detained  photographs 
belonging  to  the  plaintiff,  and  had  taken  and  sold  copies  of  them,  the  plaintiff 
was  held  entitled  to  recover  the  photographs  or  their  value  in  detinue,  and  also 
to  have  an  injmiotion  to  prevent  the  defendant  taking  or  selling  any  more  copies 
{Mayall  v.  Higbey,  1  H.  &  C.  148  ;  31  L.  J.  Ex.  329). 

In  this  action  the  Court  will  sometimes  exercise  a  summary  jurisdiction  to  stay 
proceedings  upon  delivery  to  the  plaintiff  of  the  deeds  or  goods  sought  to  be 
recovered,  and  upon  payment  of  nominal  damages  and  costs,  and  upon  such  other 
terms  as  the  Court  thinks  proper  to  impose  (2  Chit.  Prac,  14th  ed.,  p.  367). 

{a)TSee  Rawlinson  v.  Mart,  93  L.  T.  555 ;   21  Times  L.  R.  774. 
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Wor  the  Detention  of  a  Lease  mth  a  Claim  for  S'pecial  Damage. 

1.  By  a  lease  dated  tte  25t]i  Marcli,  1909,  and  made  between  G.  H.  and 

the  plaintifi,  G.  H.  demised  to  the  plaintifi  a  house  and  premises  at  ■ ■ 

for  a  term  of  years  which  is  still  unexpired. 

2.  The  plaintifi  is,  and  on  the  10th  day  of  May,  1914,  was  the  owner  of 
the  said  lease  and  entitled  to  the  possession  of  it,  but  the  defendant  on  the 
said  day  was  in  possession  of  it,  and  although  the  plaintifi  then  demanded 
it  from  him  the  defendant  refused  to  deliver  it  up. 

3.  In  consequence  of  such  detention  the  plaintifi  was  prevented  from 
selling  the  said  lease  and  his  interest  in  the  said  house  and  premises  to 

J.  K.,  and  lost  £ ,  the  price  he  would  have  received  for  the  same,  and 

incurred  expense  in  maintaining  and  repairing  the  said  house. 

Particulars  are  as  follows  : — [Here  state  the  particulars  of  the  contract 
with  J.  K.,  and  of  the  expense.] 

The  plaintifi  claims  a  return  of  the  said  lease  or  its  value,  and  £ 

damages  for  its  detention,  and  £ special  damage. 


Dilapidations  (6). 
See  "  Landlord  and  Tenant,"  ante,  p.  176. 


Distress  (c) 


(6)  The  incumbent  of  a  benefice  is  bound  to  keep  the  buildings  and  fences  belong- 
ing to  his  benefice  in  good  and  substantial  repair,  and  also  to  restore  and  rebuild 
such  buUdings  when  necessary ;  though  he  is  not  bound  to  maintain  or  supply 
matters  of  ornament  or  lusairy  {Wise  v.  Metcalfe,  10  B,  &  C.  299  ;  see  Bird  v. 
Belph,  4  B.  &  Ad.  826 ;  2  A.  &  E.  773  ;  and  Boss  v.  Adcock,  L.  R.  3  0.  P.  655  ;  37 
L.  J.  0.  P.  290).  By  the  common  law,  the  non-fulfilment  of  this  obligation  sub- 
jected the  incumbent,  if  living,  and,  if  he  was  not  living,  his  executors  or  adminis- 
trators (having  assets),  to  an  action  at  the  suit  of  his  successor,  or  of  the  representa- 
tives of  the  successor,  to  recover  the  value  of  the  dilapidations  (whenever  they 
may  have  happened)  as  damages.  But  now  proceedings  must  be  taken  under 
ss.  34  and  36  of  the  Ecclesiastical  Dilapidations  Act,  1871(34&35  Vict.  c.  43),  which 
empower  the  bishop  of  the  diocese,  after  a  report  by  a  surveyor,  to  make  an  order 
stating  the  repairs  and  their  cost  for  which  the  late  incumbent,  his  executors  or 
administrators,  is  or  are  liable,  and  make  the  sum  stated  in  such  order  a  debt  due 
from  the  late  incumbent,  his  executors  or  administrators,  to  the  new  incumbent, 
recoverable  as  such  (see  s.  53  and  CaUow  v.  Pixell,  2  0.  P.  D.  562  ;  46  L.  J.  C.  P. 
541). 

(c)  Wrongful  Distress.] — In  the  case  of  an  illegal  distress  (e.^r.,  for  a  distress  where 
no  rent  is  due,  or  after  tender  of  the  rent  due,  or  for  distraining  things  privileged 
from  distress)  the  owner  of  the  goods  distrained  may,  if  he  thinks  fit,  proceed  by 
replevin  (see  post,  p.  393) ;  or  he  may  bring  an  action  claimmg  damages  for  the 
illegal  distress.  In  the  latter  case,  it  is  stUI  open  to  him  to  sue  generally  in 
trespass  or  conversion  for  the  injury  committed  to  his  land  or  goods,  leavmg  the 
defendant  to  justify  his  act  under  his  rights  as  landlord.     But  the  better  course 
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General  Form  of  Claim  for  Illegal  Distress  {d). 

1.  On  and  before  the ,  19 — ,  the  plaintiS  was  in  possession  of 

a  house  and  premises  No.  — ,  — — •  Street,  in  the of ,  and  the 

owner  and  in  possession  of  furnitiire,  goods,  and  chattels  therein. 

is  for  him  to  allege  in  the  Statement  of  Claim,  the  particular  facts  showing  that 
there  was  a  distress,  and  setting  forth  the  circumstances  under  which  it  was 
levied,  and  which  made  it  illegal. 

On  the  other  hand,  in  the  case  of  an  excessive  or  irregular  distress,  the  landlord 
and  his  baUifE  are  not  trespassers  and  the  former  method  of  pleading  cannot  be 
adopted.  An  action  for  an  excessive  distress  lies  under  the  Statute  of  Marlbridge 
(see  post,  p.  300),  and  the  plaintiff  cannot  sue  for  trespass  or  conversion. 

Actions  for  irregular  distresses  he  only  in  respect  of  the  special  damage 
occasioned  by  irregularities  in  conducting  distresses ;  and  the  claim  must  be 
framed  upon  the  particular  irregularity  complained  of.  (See  note  (k),  post, 
p.  302.) 

In  order  to  create  a  distress  it  is  not  necessary  that  there  should  be  an  actual 
seizure ;  it  is  enough  if  the  landlord  or  his  bailifi  takes  effectual  means  to  prevent 
the  removal  of  the  article  from  the  premises,  on  the  ground  of  rent  being  in  arrear, 
as  by  declaring  that  it  shall  not  be  removed  imtU  the  rent  is  paid,  and  prohibiting 
removal  {Cramer  v.  Moil,  L.  R.  5  Q.  B.  357  ;  39  L.  J.  Q.  B.  172).  Where  there 
has  been  a  seizure,  the  distress  is  not  invalidated  by  the  inabihty  of  the  distrainer 
to  prevent  the  removal  of  the  distress  ( Wood  v.  Ntmn,  2  M.  &  W.  809  ;  Werth  v. 
London  and  Westminster  Loan  Co.,  6  Times  L.  R.  320). 

In  the  case  of  the  bankruptcy  of  the  tenant  the  landlord  can  only  distrain  for 
six  months'  rent  accrued  due  prior  to  the  date  of  the  order  of  adjudication,  and 
not  "  for  rent  payable  in  respect  of  any  period  subsequent  to  the  date  when  the 
distress  was  levied"  (Bankruptcy  Act,  1883,  s.  42,  as  amended  by  s.  28  of  the 
Act  of  1890  and  s.  18  of  the  Act  of  1913). 

By  s.  28  of  the  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  which  re- 
enacts  s.  44  of  the  Agricultural  Holdmgs  Act,  1883  (46  &  47  Vict.  c.  61),  "  It  shall 
not  be  lawful  for  any  landlord  entitled  to  the  rent  of  any  holding  to  which  this 
Act  applies  to  distrain  for  rent  which  became  due  in  respect  of  such  holding  more 
than  one  year  before  the  making  of  such  distress  "  (Ex  p.  Bull,  18  Q.  B.  D.  642). 

An  agreement  for  a  lease  under  which  the  tenant  has  entered,  and  which  can  be 
specifically  enforced  by  him,  is  in  general  equivalent  to  a  lease  for  the  purpose  of 
enabling  the  intended  lessor  to  distrain  according  to  the  terms  of  the  intended 
lease  (Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  52  L.  J.  Ch.  2,  as  explained  in  Manchester 
Brewery  Co.  v.  Coombs,  [1901]  2  Ch.  at  p.  617 ;  70  L.  J.  Ch.  814 ;  and  see  ante,  p.  173). 

{d)  The  entry  into  a  house  for  the  purpose  of  distraining  must  be  made  in  a 
legal  manner  and  at  a  legal  time.  It  is  illegal  to  break  open  the  outer  door  of 
or  to  break  into  a  house,  or  stable,  or  building,  for  the  purpose  of  distraining,  but 
it  is  permissible  to  climb  over  the  wall  of  a  back  yard,  or  the  fence  of  a  garden, 
or  to  enter  through  an  open  window  for  that  purpose  {Brown  v.  Olenn,  16  Q.  B. 
254  ;  20  L.  J.  Q.  B.  205  ;  Grabtree  v.  Robinson,  15  Q.  B.  D.  312  ;  Long  v.  Clarke, 
[1894]  1  Q.  B.  119  ;  63  L.  J.  Q.  B.  108).  It  is  illegal  to  distrain  before  sunrise 
or  after  sunset  {Tutton  v.  Darke,  5  H.  &  N.  647  ;  29  L.  J.  Ex.  271) ;  or  on  a 
Sunday  (29  Car.  2,  c.  7,  s.  6  ;  Werth  v.  London  and  Westminster  Loan  Co., 
5  Times  L.  R.  521. 

By  s.  7  of  the  Law  of  Distress  Amendment   Act,  1888  (51  &  52  Viet,  o.  21, 
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2.  On  the  said ,  19 — ,  the  defendant  by  his  servant  or  agent, 

one  E.  F.,  wrongfully  broke  and  entered  the  plaintifi's  said  house  and 
seized  and  took  possession  of  the  plaintifi's  said  furniture,  goods,  and 
chattels,  and  wrongfully  removed  and  sold  the  same,  and  converted  the 
same  to  his  own  use,  and  deprived  the  plaintifi  of  the  same. 

3.  In  the  alternative  the  plaintifi  says  that  on  the  said  day  he  was  tenant 
to  the  defendant  of  the  said  house,  and  the  defendant  committed  the  acts 
above  complained  of  under  colour  of  a  distress  for  rent  alleged  to  be  due 
from  the  plaintiff  to  the  defendant,  but  the  aforesaid  E.  F.,  whom  the 
defendant  employed  as  his  bailiff  to  levy  the  said  distress  had  no  certificate 
under  the  hand  of  any  County  Court  judge  or  registrar  authorising  hini 
so  to  act  [or,  whatever  other  fact  is  alleged  to  render  the  distress  illegal]  and 
the  alleged  distress  was  wholly  illegal  and  unjustifiable. 

[Add  particulars  of  any  special  damage.] 
The  plaintiff  claims  £ . 


Claim  for  Distraining  and  Selling  where  no  Rent  was  due,  to  Recover  Double 
Value  of  the  Goods  sold,  under  2  W.  &  M.,  sess.  1,  c.  5,  s.  5  (e). 

1.  The  plaintifi  was  tenant  to  the  defendant  of  a  messuage  known  as 
at at  a  rent  of  £ a  year. 

amended  by  58  &  59  Vict.  c.  24),  no  person  may  act  as  a  baiUff  to  levy  any  distress 
for  rent  unless  he  has  a  certificate  authorising  him  so  to  act  granted  by  a  County 
Court  judge  or  registrar ;  and  if  a  distress  is  levied  by  a  person  not  holding  such 
certificate,  he  and  any  person  who  has  authorised  him  so  to  levy  are  deemed  to  have 
committed  a  trespass  {Hogarth  v.  Jennings,  [1892]  1  Q.  B.  907 ;  61  L.  J.  Q.  B.  601). 

In  an  action  for  an  illegal  distress,  where  the  defendant  is  a  trespasser  ah  initio 
as  to  the  whole,  the  full  value  of  the  goods  taken  is  recoverable  as  damages 
(Attack  V.  Bramwell,  3  B.  &  S.  520 ;  32  L.  J.  Q.  B.  146).  So  in  an  action  for 
taking  things  not  distrainable  [Keen  v.  Priest,  4  H.  &  N.  236  ;  28  L.  J.  Ex.  157). 
But  if  a  portion  only  of  the  goods  distrained  are  privileged,  the  landlord  is  a 
trespasser  ah  initio  only  as  to  such  portion,  and  in  such  a  case  where  the  tenant 
paid  the  rent  and  costs,  and  the  distress  was  withdrawn,  it  was  held  that  only 
the  actual  damage  sustained  by  taking  the  particular  goods  privileged  could  be 
recovered,  and  not  the  whole  amount  paid  (Harvey  v.  Pocock,  11  M.  &  W.  740). 

(e)  The  statute  2  W.  &  M.,  sess.  1,  c.  5,  which  permits,  though  it  does  not 
compel,  the  sale  of  goods  distrained  for  rent  (Hudd  v.  Ravenor,  2  B.  &  B.  662  ; 
5  Moore,  542  ;  Philpott  v.  Lehain,  35  L.  T.  855),  gives  to  the  owner  of  goods,  his 
executors  or  administrators,  an  action  to  recover  "  double  of  the  value  of  the 
goods  .  .  .  distrained  and  sold,  together  with  full  costs  of  suit,"  if  they  are 
distrained  and  sold  under  a  distress  for  rent,  made  when  in  truth  no  rent  is  in 
arrear  or  due  to  the  person  or  persons  distraining,  or  in  whose  name  or  names 
the  distress  is  taken,  from  the  person  or  persons  so  distraining  or  any  of  them  or 
his  or  their  executors  or  administrators  (s.  5).  In  such  action  the  jury  ought  to 
be  directed,  if  they  find  for  the  plaintiff,  to  give  damages  to  double  the  amount  of 
the  value  of  the  goods  (Masters  v.  Fariss,  1  C.  B.  715).  "  Pull  costs  "  would 
seem  to  mean  the  ordinary  "  party  and  party  costs,"  as  now  allowed  (cf.  Avmj  v. 
Wood,  [1891]  3  Ch.  115). 
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2.  On  the ,  19—,  none  of  the  said  rent  was  due  or  in  arrear, 

yet  the  defendant  on  that  day  wrongfully  distrained  in  the  said  messuage 
certain  goods  of  the  plaintifi  as  a  distress  for  pretended  arrears  of  the  said 

rent,  and  on  the  ■ ,  19 — ,  wrongfully  sold  the  said  goods  as  such 

distress. 

3.  The  plaintifi  claims  to  recover  from  the  defendant,  by  virtue  of  the 
statute  2  W.  &  M.,  sess.  1,  c.  5,  s.  5,  double  the  value  of  the  said  goods  so 
distrained  and  sold  as  aforesaid. 

Particulars. 
The  value  of  the  goods  distrained  was  £- 


The  goods  were  as  follows  : — [Describe  the  goods  so  far  as  practicahle.] 
The  plaintiff  claims  £ . 


For  Distraining  twice  for  the  same  Rent  (f). 

1.  The  plaintiff  was  tenant  to  the  defendant  of  a  house  No.  5,  

Street, ,  at  a  yearly  rent  of  £ payable  half-yearly  by  equal  pay- 
ments on  the  24th  of  June  and  the  25th  of  December  in  each  year. 

2.  The  defendant,  on  the — ■ — ,  19 — ,  distrained  certain  goods  of 

the  plaintiff  in  the  said  house  as  a  distress  for  [one  half-year's}  arrears  of 
the  said  rent. 

3.  At  the  time  of  making  the  said  distress,  as  the  defendant  then  had 
notice,  there  were  in  the  said  house  goods  of  the  plaintifi  liable  to  the  said 
distress,  which  were  of  more  than  sufficient  value  to  have  satisfied  the  said 
arrears  and  the  charges  of  a  distress  for  the  same  and  of  the  sale  thereof, 

{/)  An  action  for  trespass  or  conversion  will  lie  for  the  wrongful  taking  or 
conversion  of  goods  under  a  second  distress  for  the  same  rent  {Dawson  v.  Cropp, 
1  C.  B.  961  ;  and  see  Bagge  v.  Mawhy,  8  Ex.  6il  ;  22  L.  J.  Ex.  236).  If  there  has 
been  some  mistake  as  to  the  value  of  the  goods,  and  the  landlord  fairly  supposed 
the  distress  to  be  of  the  proper  value  at  the  time  of  levying  the  first  distress, 
and  he  afterwards  finds  it  to  be  hasuffioient,  he  may  then  distrain  for  the  remainder ; 
or  if  the  tenant  has  done  anything  equivalent  to  saying  "  forbear  to  distram  now 
and  postpone  your  distress  to  some  other  time,"  the  landlord  may  distrain  a 
second  time ;  so  a  landlord  may  distrain  a  second  time  where  the  proceedings 
under  the  first  distress  were  void  ah  initio  {Ch-unnell  v.  Welch,  [1906]  2  K.  B.  555  ; 
75  L.  J.  K.  B.  657).  But,  if  there  is  fair  opportunity,  and  there  is  no  legal  cause 
why  he  should  not  work  out  the  payment  of  the  rent  by  the  first  distress,  he  must 
do  so,  and  he  cannot  distram  again.  (See  per  Parke,  B.,  Bagge  v.  Mawhy,  supra ; 
Thwaites  v.  Wilding,  12  Q.  B.  D.  4  ;  53  L.  J.  Q.  B.  1.)  Where  by  misconduct  the 
tenant  prevents  the  first  distress  bemg  reaUsed,  a  second  may  lawfully  be  made 
{Lee  V.  Coolce,  2  H.  &  N.  584 ;  3  H.  &  N.  203  ;  27  L.  J.  Ex.  337). 

After  a  distress  and  before  the  sale  of  the  goods  distrained,  no  action  can  be 
maintained  for  any  rent  distrained  for,  whether  the  distress  is  sufficient  or  not 
{Lehain  v.  Philpott,  L.  R.  10  Ex.  242  ;  44  L.  J.  Ex.  225),  though  after  the  sale  an 
action  will  lie  for  any  balance  remaining  due  after  giving  credit  for  the  proceeds 
of  such  sale  {Philpott  v.  Lehain,  35  L.  T.  855). 
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and  which  the  defendant  could  then  have  distrained  to  satisfy  the 
same. 

4.  The  defendant  afterwards,  on  the ■ ,  19 — ,  wrongfvdly  made 

a  second  distress  on  certain  goods  of  the  plaintiff  in  the  said  house  for  the 
same  arrears  of  rent  for  which  the  first-mentioned  distress  was  made  as 
above  stated,  and  for  the  charges  of  such  second  distress. 

Particidars  of  damage  : — [State  them.] 

The  plaintifE  claims  £ . 


For  Distraining  Beasts  of  the  Plough,  contrary  to  51  Hen.  3,  st.  i  (g). 

1.  The  plaintifE  was,  on  the ,  19 — ,  tenant  to  the  defendant  of 

a  farm  at ,  at  the  yearly  rent  of  £ ,  payable  quarterly. 

2.  On  the  said  day,  rent  was  in  arrear  and  due  and  owing  from  the 
plaintiff  to  the  defendant,  and  the  defendant  distrained  the  plaintiff's  goods 
upon  the  said  farm  therefor.  But  he  wrongfully  distrained  and  holds  as 
a  distress  the  plaintiff's  beasts  of  the  plough  wherewith  he  tilled  his  said 
farm  although  the  defendant  then  could  and  ought  to  have  found  on  the 
said  farm  other  distrainable  goods  suf&cient  to  satisfy  the  rent  distrained 
for  and  all  charges  consequent  upon  such  distress. 

Particulars  of  the  beasts  of  the  plough  distrained  : — 
Particulars  of  damage  : — 


For  refusing  to  restore  Goods  distrained  on  Tender  of  the  Rent  and  Charges 
before  im'pounding  (h). 

1.  The  plaintiff  was  on  the day  of  — — ■  tenant  to  the  defendant  of  a 

farm  at ,  at  the  yearly  rent  of  £ ,  payable  quarterly. 

2.  On  the  said  day,  rent  was  in  arrear  and  due  and  owing  from  the 

(g)  It  is  enacted  by  51  Hen.  3,  st.  4,  that  no  man  shall  be  distrained  by  his 
beasts  that  gain  his  land,  nor  by  his  sheep,  so  long  as  the  distrainor  can  find  other 
chattels  sufficient  for  the  demand  (2  Inst.  132).  As  to  what  are  such  beasts,  see 
Keeh  v.  Priest,  4  H.  &  N.  236  ;  28  L.  J.  Ex.  157. 

Similar  to  this  action  is  the  action  for  distraining  implements  of  trade  and  other 
things  privileged  from  distress,  whether  absolutely  or  conditionally.  As  to  what 
goods  are  so  privileged,  see  the  notes  to  Simpson  v.  Hartopp,  1  Sm.  L.  C,  11th  ed., 
p.  437  ;  as  to  lodgers'  goods,  see  ss.  1  and  2  of  the  Law  of  Distress  Amendment 
Act,  1908  (8  Edw.  7,  c.  53),  and  Lowe  v.  Darling,  [1905]  2  K.  B.  501  ;  74  L.  J.  K.  B. 
794. 

(h)  Tender  before  the  distress  makes  the  distress  wrongful ;  tender  after  the 
distress  and  before  impounding  makes  the  detainer  and  not  the  taking  wrongful ; 
tender  after  the  impounding  makes  neither  the  taking  nor  the  detainer  wrongful, 
for  then  it  comes  too  late  {per  Lord  Coke  in  8ix  Carpenters'  Case,  8  Rep.  147a ; 
cited  by  Tindal,  C.J.,  in  Gulliver  v.  Cosens,  1  C.  B.  788,  795 ;  Singleton  v.  William- 
son, 7  H.  &  N.  747  ;  31  L.  J.  Ex.  287).     This,  however,  it  would  seem,  must  now  be 
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plaintifi  to  tlie  defendant  and  the  defendant  distrained  the  plaintiff's 
goods  on  the  said  farm  therefor. 

3.  Whilst  the  defendant  was  in  possession  of  the  plaintifi's  goods  under 
the  said  distress  and  before  the  impounding  thereof,  the  plaintiff  on  the 

■ ,  19 — ,  tendered  to  the  defendant  the  said  arrears  of  rent  and  the 

charges  of  the  said  distress,  and  requested  the  defendant  to  restore  to 
the  plaintifi  his  said  goods,  but  the  defendant  wrongfully  refused  to  restore 
the  same  to  the  plaintifi. 

Particulars  : — 


For  taking  an  Excessive  Distress,  contrary  to  the  Statute  of 
Marlbridge  {i). 

1.  The  plaintifi  was  on  the  ■ — ■ — ■  day  of tenant  to  the  defendant  of  a 

house  No.  — , Street,  at  the  yearly  rent  of  £100  payable  quarterly. 

taken  subject  to  the  qualification  that  an  action  may  be  maintained  for  selling 
after  a  tender  of  the  rent  and  expenses,  made  within  the  time  allowed  for  replevy- 
ing, although  made  after  the  impounding  {Johnson  v.  Upham,  28  L.  J.  Q.  B.  252  ; 
2  E.  &  B.  250).  Tender  may  be  made  at  any  time  before  the  impounding  is 
complete  (see  Thomas  v.  Harries,  1  M.  &  G.  695).  The  impounding  may  be 
without  removal  of  the  goods,  as  by  mere  agreement  with  the  party  distrained 
upon  to  consider  the  goods  as  impounded  ( Washborn  v.  Blaclc,  1 1  East,  405,  n.  (a) ; 
Tennant  v.  Field,  8  E.  &  B.  336).  Tender  may  be  made  to  a  baihff  authorised  to 
make  a  distress,  but  not  to  a  man  put  in  by  the  baUifE  to  keep  possession  {Bovlion 
V.  Reynolds,  29  L.  J.  Q.  B.  11).  Tender  before  actual  distress  need  not  include 
the  costs  incurred,  although  the  warrant  to  distrain  has  been  delivered  for 
execution  (Bennett  v.  Bayes,  5  H.  &  N.  391 ;  29  L.  J.  Ex.  224). 

An  action  for  trespass,  detention,  conversion,  or  for  replevin  will  lie  for  a  wrong- 
ful distress  made  after  tender.  (See  Branscomi  v.  Bridges,  1  B.  &  C.  145 ; 
Holland  v.  Bird,  10  Bing.  15.)  Detinue  or  replevin  wiU  lie  for  a  wrongful  detainer 
after  tender  made  before  impounding  (Onlliver  v.  Cosens,  1  C.  B.  788 ;  Evans  v. 
FJlUott,  5  A.  &  E.  142) ;  and  an  action  for  trespass  or  conversion  also,  if  the  goods 
have  been  aftenvards  removed  b}'  the  distrainor  ( Vertue  v.  Beasley,  1  M.  &  Rob. 
21).  An  action  for  conversion  or  detention  will  lie,  if  the  landlord  refuses  to 
deKver  the  goods  after  tender  and  acceptance  of  the  rent  in  arrear  and  the  expenses 
of  the  distress  after  impounding  (West  v.  Nibbs,  4  C.  B.  172). 

(i)  Excessive  Distress.] — ^This  action  hes  upon  the  Statute  of  Marlbridge, 
52  Hen.  3,  c.  4,  which  enacts  that  '"  distresses  shall  be  reasonable,  and  not  too 
great."  (See  2  Inst.  107.)  If  any  rent  be  due,  no  action  wiU  lie  for  a  distress 
merely  because  it  is  made  under  a  claim  of  more  than  is  due,  unless  it  be  followed 
by  some  special  damage  (Leyland  v.  Tancred,  16  Q.  B.  669  ;  Thioaltes  v.  Wilding, 
12  Q.  B.  D.  4 ;  53  L.  J.  Q.  B.  1.  The  headnote  to  the  report  of  the  latter 
case  in  11  Q.  B.  D.  421  is  misleading,  as  it  apphes  the  word  "excessive"  im- 
properly to  a  distress  for  more  rent  than  is  actually  due).  But  if  more  goods  are 
taken  than  are  reasonably  sufficient  to  cover  the  arrears  of  rent  and  expenses, 
an  action  will  lie  for  an  excessive  distress  under  the  special  statute  though  not 
for  trespass  or  conversion  (Lynn  v.  Moody,  2  Str.  851 ;    Hiiiehins  v.  Chambers, 
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2.  On  the  said  day,  rent  was  in  arrear  and  due  and  owing  from  the 
plaintifi  for  which  the  defendant  was  entitled  to  distrain.  But  the  de- 
fendant then  wrongfully  distrained  an  excessive  and  unreasonable  quantity 
of  the  plaintifi's  goods  in  the  said  house,  contrary  to  the  statute  in  such 
case  made  and  provided. 

3.  The  goods  so  distrained  by  the  defendant  were  of  much  greater  value 
than  the  amount  of  the  said  arrears  and  of  the  charges  of  the  said  distress 
and  of  the  sale  thereunder,  and  a  part  of  them  of  sufficient  value  to  have 
satisfied  the  said  arrears  and  charges  might  then  have  been  distrained  by 
the  defendant  for  the  same. 

Particulars. 

Rent  distrained  for £ 

[Charges  of  distress  and  sale  £ ]  

Value  of  goods  distrained   

1  Burr.  590 ;  Whitworth  v.  Smith,  5  C.  &  P.  250).  The  special  facts  must  therefore 
be  set  out  in  the  Claim. 

The  mere  distraining  of  the  goods  to  an  excessive  value  above  the  rent  due, 
without  sale  or  removal,  is  sufficient  to  support  this  action  {Sells  v.  Hoare, 
1  Biiig.  401).  The  action  lies  for  the  excessive  taking  of  things  distrainable 
by  statute,  as  growing  crops,  as  well  as  things  distrainable  at  common  law  (Piggott 
V.  Births,  1  M.  &■  W.  441,  449).  The  excess  of  the  value  of  the  goods  distrained 
above  the  arrears  of  rent  due  must  be  imreasonably  great.  The  landlord  is  not 
bound  to  calculate  very  nicely  the  value  of  property  seized ;  but  he  must  take 
care  that  some  proportion  is  kept  between  that  and  the  sum  for  which  he  is 
entitled  to  take  it  {per  Bailey,  J.,  Willoiighby  v.  Backhouse,  2  B.  &  C.  821,  823). 
The  landlord  is  not  bound  by  the  amount  of  rent  claimed  at  the  time  of  distrain- 
ing ;  for  the  plaintiff  must  show  an  excess  above  the  amount  really  due.  (See 
Tancred  v.  Leyland,  16  Q.  B.  669  ;  Phillips  v.  Whitsed,  29  L.  J.  Q.  B.  164.) 

The  ordinary  test  of  value  of  the  goods  seized  is  what  they  would  have  sold  for 
at  a  broker's  sale  {Wells  v.  Moody,  7  C.  &  P.  59  ;  Eapley  v.  Taylor,  1  C.  &  E.  150). 
But  an  actual  sale  made  under  the  distress,  though  not  proved  to  be  imf  air,  is 
not  a  conclusive  test  of  value,  and  an  action  may  be  maintamed  for  an  excessive 
distress,  if  the  excess  be  proved,  though  at  the  sale  the  goods  did  not  in  fact 
realise  the  rent  due  {Smith  v.  Ashforth,  29  L.  J.  Ex.  259).  The  measure  of 
damages,  if  the  goods  are  removed  and  impounded  off  the  land,  is  the  loss  of  the 
use  and  enjoyment  of  the  surplus  of  the  goods,  and  if  the  goods  are  not  restored 
before  action,  the  plaintiff  may  claim  the  fuE  value  of  the  surplus  (Piggott  v. 
Birtles,  1  M.  &  W.  441,  448).  The  plaintiff  may  recover  substantial  damages, 
although  the  goods  are  not  removed  or  sold  and  the  plaintiff  retains  the  use  of 
them  while  under  the  distress  {Bayliss  v.  Fisher,  7  Bing.  153) ;  and  the  plaintiff, 
upon  proof  of  an  excessive  distress,  is  entitled  to  nominal  damages,  though  he 
cannot  prove  substantial  damages  {Chandler  v.  Dotdton,  3  H.  &  C.  553  ;  34 
L.  J.  Ex.  89).  Upon  an  excessive  distress  of  growing  crops,  the  measure  of 
damages  was  held  to  be  the  compensation  for  the  additional  expense  of  the  distress 
and  for  the  loss  of  ownership  and  power  of  disposition,  or,  if  the  tenant  replevied, 
for  the  additional  expense  and  inconvenience  of  replevjdng  to  a  larger  amount 
{Piggott  V.  Birtles,  1  M.  &  W.  441). 
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For  selling  without  the  Statutory  Notice  {h). 

1.  The  plaintiS  was  on  tte day  of tenant  to  tte  defendant  of 

a  house  No.  — , ,  Street,  at  the  yearly  rent  of  £100  payable  quarterly. 

2.  On  the  said  day,  rent  was  in  arrear  and  due  and  owing  from  the 
plaintifi  to  the  defendant  and  the  defendant  distrained  the  plaintifi's 
goods  in  the  said  house  therefor. 

3.  The  defendant  on  the ,  19 — ,  wrongfully  sold  the  goods  so 

distrained  without  giving  to  the  plaintifi  or  leaving  at  the  said  house  [five] 

(k)  Irregular  Distresses.] — By  the  common  law  goods  distrained  for  rent  could 
not  be  sold,  but  could  only  be  detained  as  a  pledge  for  enforcing  payment  of  the 
rent.  A  power  of  selling  the  goods,  for  the  rent  and  charges  of  the  distress,  was 
given  by  the  statute  2  W.  &  M.  sess.  1,  c.  5,  subject  to  certain  restrictions  and 
f  ormaUties  of  which  the  following  (see  s.  2)  are  still  in  force.  Notice  of  the  distress 
(with  the  cause  of  the  taking)  must  be  left  "  at  the  chief  mansion  house,  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent  j  "  otherwise  the 
proceedings  will  be  irregular.  Such  notice  must  be  in  writing  and  should  state 
the  amount  of  rent  in  arrear  and  clearly  specify  the  goods  distrained  ( Wilson  v. 
Nightingale,  8  Q.  B.  1034).  Then  the  distress  must  be  held  for  five  days,  or, 
if  the  tenant  or  owner  of  the  goods  makes  a  written  request,  for  not  more  than 
fifteen  days,  to  give  him  time  to  replevy.  After  this  period  it  may  be  sold  "  for 
the  best  price  that  can  be  gotten  "  for  it.  Appraisement  is  now,  by  sect.  5  of  the 
Law  of  Distress  Amendment  Act,  1888,  in  general,  unnecessary,  unless  the  tenant 
or  owner  in  writing  requires  it.  The  sheriff,  under-sheriff,  and  constable  have  no 
longer  any  powers  or  responsibilities  as  to  distresses  or  replevins  (see  35  &  36 
Vict.  c.  92,  s.  13  ;  51  &  52  Vict.  c.  43,  s.  134). 

At  common  law  an  irregularity  in  the  conduct  or  treatment  of  a  distress  made 
the  party  distraining  a  trespasser  ah  initio,  and  hable  to  be  sued  as  such.  This 
doctrine  occasioned  great  hardship  in  cases  of  distress  for  rent,  and  consequently 
the  rule  was  altered  in  these  cases  by  the  Distress  for  Rent  Act,  1737  (11  Geo.  2, 
0.  19),  s.  19,  which  enacted,  that  where  any  distress  shall  be  made  for  any  kind 
of  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done 
by  the  party  distraining  or  his  agent,  the  distress  itself  shall  not  be  deemed  to  be 
unlawful  nor  the  party  making  it  be  therefore  deemed  a  trespasser  ah  initio  ;  but 
the  party  aggrieved  by  such  unlawful  act  or  irregularity  shall  or  may  recover 
f uU  satisfaction  for  the  special  damage  sustained  thereby  and  no  more.  Special 
damage  being  thus  an  essential  part  of  the  plaintiff's  case  m  an  action  for  any 
irregularity  in  dealing  with  a  distress,  it  must  be  set  out  in  the  Claim  with  all 
necessary  particulars. 

The  landlord  is  liable  for  irregularities  committed  by  his  bailiff  in  conducting 
the  distress  ;  but  he  is  not  hable  for  acts  wholly  milawf  ul  committed  by  the  bailiff, 
as  where  the  latter  distrams  on  the  wrong  premises,  or  on  goods  privileged  from 
distress,  as  fixtures,  unless  ho  expressly  sanctioned  such  acts  by  prior  authority 
or  subsequent  assent  after  notice  (Lewis  v.  Reed,  13  M.  &  W.  834 ;  Haseler  v. 
Lemoyne,  5  C.  B.  N;  S.  530 ;  28  L.  J.  0.  P.  103 ;  Freeman  v.  Rosher,  13  Q.  B.  780  ; 
18  L.  J.  Q.  B.  340).  The  person  who  authorises  the  baihff  is  Uable,  although 
he  is  only  an  agent  of  the  landlord  [Bennett  v.  Bayes,  5  H.  &  N.  391  ;  29  L.  J.  Ex. 
224). 

Overcharges  by  bailiffs  may,  in  general,  be  recovered.     (See  ante,  p.  201.) 

Digitized  by  Microsoft® 


DISTRESS  303 

days  before  sale  of  tte  said  goods  notice  of  the  said  distress  and  of  the 
cause  of  making  the  same,  contrary  to  the  statute  2  W.  &  M.  sess.  1,  c.  5, 
s.  2.  [If  the  statutory  feriod  has  been  extended  by  a  written  request  of  the 
tenant  under  sect.  6  of  the  Law  of  Distress  Amendment  Act,  1888,  the  fact  of 
such  request  must  be  stated  in  the  pkading,  and  the  number  of  the  days  must 
be  altered  accordingly.] 
Particulars  : — [State  particulars  of  special  damage,  <&c.] 


For  not  selling  for  the  Best  Price,  under  2  W.  <&  M.  sess.  1,  c.  5,  s.  2  {I). 

1.  The  plaintifE  was  on  April  25th,  1914,  and  still  is,  tenant  to  the 
defendant  of  a  certain  farm  known  as  Hilldrop  Farm,  St.  Imver,  in  the 
County  of  Cornwall,  at  the  yearly  rent  of  £100  payable  quarterly. 

2.  On  the  said  day,  rent  was  in  arrear  and  due  and  owing  from  the 
plaintiii  to  the  defendant  and  the  defendant  distrained  the  plaintifi's 
goods  on  the  said  farm  therefor. 

3.  The  defendant  on  the ,  19 — ,  wrongfully  sold  the  goods  so 

distrained  for  less  than  the  best  price  that  could  be  gotten  for  the  same, 
contrary  to  the  statute  in  such  case  made  and  provided. 

Particulars  : — [Here  state  the  special  damage,  <&o.] 


For  Pound-breach,  claiming  Treble  Damages,  under  2  W.  &  M.  sess.  1, 

c.  5,  s.  4  (m). 

1.  The  defendant  was  on  April  25th,  1914,  and  still  is,  tenant  to  the 
plaintiff  of  certain  premises  known  as and  the  rent  thereof  due  to  the 

(l)  A  sale  to  the  landlord  himself  is  not  a  sale  within  the  statute,  and,  if  made 
without  the  consent  of  the  owner,  it  does  not  change  the  property  in  the  goods 
(King  v.  England,  4  B.  &  S.  782  ;  33  L.  J.  Q.  B.  145 ;  Moore  v.  Singer,  [1903] 
2  K.  B.  168 ;  72  L.  J.  K.  B.  577  ;  Plasycoed  Collieries  Co.,  Ltd.  v.  Partridge,  Jones 
d.-  Co.,  Ltd.,  [1912J  2  K.  B.  345  ;  81  L.  J.  K.  B.  723). 

Where  a  landlord  sella  hay,  &c.,  of  his  tenant  under  a  distress  for  rent,  he  cannot 
lawfully  impose  upon  a  piirchaser  a  stipulation  that  it  is  to  be  consumed  or  used 
only  on  the  land  demised,  even  if  the  tenant  is  bound  to  him  by  covenant  so  to 
consume  or  use  such  hay,  &c.,  the  statute  requiring  the  best  price  to  be  gotten 
(Hawkins  v.  Walrond,  1  C.  P.  D.  280  ;  45  L.  J.  C.  P.  772). 

(to)  The  proper  remedy  for  the  landlord  to  pursue  in  case  of  any  wrongful  inter- 
ference with  the  goods  impounded  is  not  an  action  for  conversion  or  trespass,  but 
an  action  for  pound-breach  or  rescue  founded  upon  the  statute  2  W.  &  M.  sess.  1, 
c.  5,  in  which  action  treble  damages  are  recoverable  by  s.  4  of  that  statute.  By 
the  Distress  for  Rent  Act,  1737,  s.  10,  any  distress  for  any  rent  may  now  be 
impounded  or  otherwise  secured  in  such  place,  or  on  such  part  of  the  premises 
chargeable  with  the  rent,  as  shaU  be  most  fit  and  convenient  for  such  impounding 
and  securing.  Goods  when  impounded  are  not  regarded  as  in  the  possession  of 
the  landlord,  but  are  treated  as  in  custodid  legis. 
When  the  goods  have  been  impounded,  a  mere  temporary  absence  of  the  baUiff 
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plaintifE  was  in  arrear ;  wherefor  the  plaintifi,  as  lie  lawfully  might  do, 
distrained  certain  goods  of  the  defendant  and  impounded  the  same  on  the 
said  premises. 

2.  The  defendant,  on  April  27th,  1914,  broke  the  said  pound  and  wrong- 
fully seized  and  carried  away  the  goods  so  impounded  as  aforesaid. 

3.  The  plaintifi  has  thereby  lost  the  benefit  of  the  said  distress,  and  has 
sustained  £ damages. 

Particulars  : — [State  the  particulars  of  the  damage.] 
The  plaintifi  claims  under  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  4,  treble 
the  amount  of  the  said  damages. 


For  making  an  Excessive  Distress  for  Poofs  Rate  {n). 
1.  The  plaintifi  has  sufiered  damage  by  the  defendants  on  the  ■ 


19 — ,  levying  an  excessive  and  unreasonable  distress  upon  the  goods  of  the 
plaintifi  at ,  for  alleged  arrears  of  poor's  rate. 


in  charge  of  them  does  not  take  them  out  of  the  custody  of  the  law,  and,  therefore, 
a  tenant  re-taking,  during  such  absence,  posseBsion  of  goods  of  his  which  have  been 
distrained  and  impounded  on  the  premises  may  be  liable  in  an  action  for  poimd- 
breach  {Jones  v.  Biernstein,  [1899]  1  Q.  B.  470  ;  [1900]  1  Q.  B.  100  ;  60  L.  J.  Q.  B. 
1).  In  an  action  for  treble  damages  for  pound-breach,  it  is  not  necessary  to 
I)rove  any  special  damage  {Kemp  v.  Christmas,  79  L.  T.  233). 

A  distrainor  may  not  use  or  work  the  thing  or  animal  distrained  (Smith  v. 
Wright,  6  H.  &  N.  821 ;  30  L.  J.  Ex.  313),  though  he  may  milk  milch  kuie,  or 
scour  armour  to  avoid  rust  or  the  like  {Dargan  v.  Davies,  2  Q.  B.  D.  at  p.  120). 
Any  wrongful  use  of  the  distress  by  the  distrainor  puts  an  end  to  the  impounding 
and  justifies  a  re-taking  by  the  tenant  or  owner  to  prevent  such  abuse. 

The  tenant  or  the  owner  of  the  goods  distrained,  may  b3'  request  in  writmg 
require  the  removal  of  the  distress,  for  sale,  to  a  pubhc  auction  room,  or  to  some 
other  fit  and  proper  place  specified.  (See  the  Law  of  Distress  Amendment  Act, 
1888,  s.  5.) 

(m)  An  action  wUl  lie  for  an  excessive  and  unreasonable  distress  for  poor's  rate, 
or  other  rate  to  be  levied  in  the  same  way  as  the  poor's  rate.  An  action  will  also 
lie  to  recover  back  unreasonable  charges  made  and  paid  for  taking,  keeping  and 
selling  such  a  distress  (B.  v.  Philbrick,  [1905]  2  K.  B.  108  ;  74  L.  J.  K.  B.  464). 

Such  a  distress  pai'takes  of  the  nature  of  an  execution.  It  is  not  a  mere  pledge, 
it  is  to  be  sold,  though  not  subject  to  the  provisions  of  2  W.  &  M.  sess.  I,  c.  5, 
and  the  restrictions  applicable  to  distress  for  rent  are,  for  the  most  part,  not 
appUcable  to  it.  Thus,  beasts  of  the  plough  that  gain  the  land  may  be  taken, 
even  where  there  is  other  sufficient  distress  (Hutchins  v.  Chambers,  1  Burr.  579), 
implements  and  tools  of  trade  have  no  privilege,  unless  they  fall  within  42  &  43 
Vict.  c.  49,  s.  21  (2),  which  absolutely  protects  the  wearing  apparel  and  bedding 
of  a  person  and  his  family,  and,  to  the  value  of  five  pounds,  the  tools  and  imple- 
ments of  his  trade,  from  such  distress  {Fourth  City  Building  Society  v.  East  Ham, 
[1892]  I  Q.  B.  661  ;  and  see  ante,  p.  299).  The  goods  to  be  taken  are  those  only 
of  the  party  liable  for  the  rate  ;  those  of  a  third  party  may  not  be  taken.  (See 
43  Eliz.  c.  2,  s.  3  ;   17  Geo.  2,  c.  38,  s.  7  ;   Hainc  v.  Daveij,  4  A.  &  E.  892.)    The 
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2.  The  said  alleged  arrears  of  poor's  rate  amounted  to  £ ,  and  the 

charge  of  the  said  distress  and  sale  to  £ ,  but  the  defendants  distrained 

on  and  sold  goods  to  the  value  of  £ — —  or  more,  being  of  much  greater 
value  than  was  necessary  to  have  satisfied  the  said  arrears  and  charges, 
whereas  they  might  have  distrained  on  goods  of  sufficient  value  only  to 
have  satisfied  such  arrears  and  charges. 

Particulars  of  damage  : — 


Executors  and  Administrators. 

Claim  by  an  Executor  or  Administrator  for  a  Tort  done  to  the  Personal 
Estate  of  the  Deceased  in  Ms  Lifetime  (o). 

1.  The  plaintifi  is  the  executor  of  the  last  will  of  G.  D.  [or,  the  adminis- 
trator of  the  personal  estate  of  C.  D.],  who  died  on  May  8th,  1914. 

seizure  need  not  be  made  on  the  premises  rated,  and,  for  want  of  sufficient  distress 
in  the  county  of  goods  of  the  party  liable,  it  may  even  be  made  in  another  county. 
(See  17  Geo.  2,  c.  38,  s.  7 ;  54  Geo.  3,  o.  170,  s.  12.) 

The  warrant  is  in  general  directed  to  the  overseers,  and  they,  or  those  of  them 
asting  ia  the  matter,  are  liable  for  their  own  acts  in  relation  thereto,  and  for  any 
irregularity  on  the  part  of  their  baUiifs  in  the  conduct  of  the  distress,  but  they 
are  not  liable  for  the  conduct  of  an  assistant  overseer,  since  he  is  not  their  agent 
or  baiUff,  but  an  independent  officer  having  statutory  authority  [Baker  v.  Wicks, 
[1904]  1  K.  B.  713 ;  73  L.  J.  K.  B.  410).  Assistant  overseers  and  bailiffs  are, 
of  coiu:se,  liable  for  their  own  misconduct. 

Where  a  vestry  ratified  an  illegal  seizure  of  a  third  person's  goods  for  a  rate, 
it  was  held  that  the  vestry  was  liable  to  such  third  person  (Carter  v.  St.  Mary 
Abbotts,  64  J.  P.  548),  but  in  general  such  authority  cannot  be  held  responsible, 
the  warrant  importing  no  command  by  them,  or  indeed  by  any  one,  to  act  contrary 
to  law. 

The  principal  enactments  relating  to  such  distresses  are,  43  Eliz.  c.  2,  ss.  2,  3  ; 
17  Geo.  2,  0.  38,  ss.  7,  S  ;  54  Geo.  3,  c.  170,  s.  12 ;  11  &  12  Vict.  c.  14,  ss.  4,  5 ; 
12  &  13  Vict.  0.  14,  which  does  not  repeal  57  Geo.  3,  c.  93,  as  to  maximum  limit 
of  charges  (Headland  v.  Castro,  [1905]  1  K.  B.  219 ;  74  L.  J.  K.  B.  210) ;  25  &  26 
Vict.  c.  82. 

(o)  With  respect  to  actions  for  damages  for  wrongs  independent  of  contract 
done  either  to  or  by  a  deceased  person  ia  his  lifetime,  the  rule  of  the  common  law 
was  actio  personalis  moriiur  cum  personA,  and  the  executor  or  administrator  could 
neither  sue  nor  be  sued.  This  rule  stiU  remains  in  force  with  respect  to  actions 
for  injuries  to  the  person,  as  assault,  battery,  false  imprisonment,  libel  and 
slander ;  but  by  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  when  the 
death  is  occasioned  by  the  wrongful  act,  neglect,  or  default  of  another,  an  action 
is  given  to  the  executor  or  administrator  of  the  deceased  for  the  benefit  of  his 
relatives. 

For  injuries  to  the  personal  estate  of  the  testator  an  action  was  given  to  the 
executor  by  the  statute  4  Edw.  3,  c.  7,  which  was  afterwards  extended  to  executors 
B.L.  20 
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2.  On  January  ISth,  1914,  during  the  lifetime  of  the  said  C.  D.,  the 
defendant  [here  state  the  tort  complained  of,  as,  for  instance]  wrongfully 
deprived  the  said  G.  D.  of  two  casks  of  oil,  and  refused  to  give  them  up  to 
the  said  C.  D.  on  demand.  The  demand  was  made  verbally  on  January 
15th,  1914,  and  the  refusal  took  place  verbally  on  the  same  day. 

Particulars  of  special  damage  : — 

The  plaintiff,  as  such  executor  [or  administrator],  claims  £ damages. 


Claim  by  an  Executor  or  Administrator  for  a  Tort  done  to  the  Real  Estate 
of  the  Deceased  within  six  months  before  his  death  (jp). 

1.  The  plaintifi  is  the  executor  of  the  last  will  of  C.  D.  [or,  the  adminis- 
trator of  the  estate  of  C.  Z).],  who  was  at  all  times  material  seised  in  fee 
[or,  in  possession]  of  a  close  named  "  The  Long  Meadow  "  in  the  parish 
of  Britton  in  the  county  of  Gloucester. 

2.  The  said  C.  D.  died  on  April  10th,  1914. 

3.  On  January  13th,  1914,  the  defendant  broke  and  entered  the  said 
close  and  depastured  the  same  with  cattle  and  cut  down  and  carried  away 
two  trees  till  then  standing  thereon. 

4.  The  injuries  hereinbefore  complained  of  were  committed  within  six 
calendar  months  before  the  death  of  the  said  0.  D.,  and  this  action  was 
brought  within  one  year  after  his  death. 

5.  [Particulars  of  damage.] 

And  the  plaintifi  claims  £ damages. 

of  executors  by  25  Edw.  3,  c.  5,  and  to  administrators  upon  their  institution  by 
31  Edw.  3,  c.  11.  Upon  the  construction  of  this  statute  an  executor  now  has  the 
same  action  for  any  injury  done  to  the  personal  estate  of  the  testator  in  his  lifetime, 
whereby  it  has  become  less  beneficial  to  the  executor,  as  the  testator  himself 
might  have  had  {Hatchard  v.  Mlge,  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  B.  397  ;  Oalcey  v. 
Dallon,  35  Ch.  D.  700 ;  56  L.  J.  Ch.  823).  In  such  actions  the  fact  of  damage 
to  the  personal  estate  is  usually  sufficiently  implied  by  the  statement  of  the 
wrong,  but  where  that  is  not  so,  an  express  allegation  of  it  should  be  inserted. 
(See  Twycross  v.  Grant,  4  C.  P.  D.  40 ;  48  L.  J.  C.  P.  1.)  Where  the  cause  of 
action  is  a  pure  tort  to  person,  independent  of  any  contract,  the  mere  fact 
of  some  incidental  damage  resulting  to  the  estate  will  not  bring  the  case  witliin 
these  statutes.  (See  Pulling  v.  G.  E.  Ry.  Co.,  9  Q.  B.  D.  110  ;  51  L.  J.  Q.  B. 
453.) 

(p)  For  injuries  done  to  the  real  estate  of  the  deceased  in  his  lifetime  an  action 
is  given  to  the  executor  by  the  Civil  Proc.  Act,  1833  (3  &  4  WiU.  4,  c.  42).  By 
s.  2,  an  action  may  be  maintained  by  the  executors  or  administrators  of  any  person 
deceased,  for  any  injury  to  the  real  estate  of  such  person,  committed  in  his  lifetime, 
for  which  an  action  might  have  been  maintained  by  such  person,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before  the  death  of  such 
deceased  person,  and  provided  such  action  shall  be  brought  withm  one  year  after 
the  death  of  such  person,  and  the  damages,  when  recovered,  shall  be  part  of  the 
personal  estate  of  such  person.     (See  Jones  v.  Simes,  43  Ch.  D.  007.) 
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Claim  against  Executors  for  a  Tort  done  by  the  Deceased  in  his  Lifetime 
to  the  Property  of  the  Plaintiff  (q). 

1.  The  defendants  are  the  executors  of  the  last  will  of  one  G.  H.,  who 
died  on  February  ith,  1914. 

2.  On  November  23rd,  1913,  the  said  G.  H.  broke  and  entered  the 
dwelling-house  of  the  plaintiff.  No.  45,  High  Street,  Tewkesbury,  and  wrong- 
fully seized,  took,  and  carried  away  a  piano  which  was  the  property  of 
the  plaintifi  and  of  the  value  of  £ . 

3.  The  injuries  hereinbefore  complained  of  were  committed  within  six 
calendar  months  before  the  death  of  the  said  G.  H.,  and  this  action  was 
brought  within  six  calendar  months  after  the  defendants  took  upon  them- 
selves the  administration  of  the  estate  and  efiects  of  the  said  G.  H. 

And  the  plaintifi  claims  £ damages. 


By  an  Administrator  for  a  Tort  done  since  the  Death  to  Property  vested 
in  him  in  that  Character. 

1.  The  plaintiff  is  the  administrator  of  the  personal  estate  and  effects 
of  C.  D.,  who  died  intestate  on  November  18th,  1913.  Letters  of  adminis- 
tration were  granted  to  the  plaintiff  on  January  15th,  1914. 

2.  The  defendant  on  March  14th,  1914,  wrongfully  deprived  the  plaintifi 
of  two  foreign  bonds  belonging  to  the  plaintiff  as  such  administrator  and 
refused  to  give  them  up  to  the  plaintiff  on  demand. 

3.  Particulars  : — ^The  said  bonds  were  Nos.  242,  243,  of  the  bonds  issued 

(j)  The  same  section  of  the  last-mentioned  statute  enacts  that  an  action  may 
be  maintained  against  the  executors  or  administrators  of  any  person  deceased,  for 
any  tort  committed  by  him  in  his  lifetime  to  another,  in  respect  of  his  property, 
real  or  personal,  so  as  the  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person's  death,  and  so  as  such  action  shall  be  brought  within 
six  calendar  months  after  such  executors  or  administrators  shall  have  taken  upon 
themselves  the  administration  of  the  estate  and  effects  of  such  person,  and  the 
damages  to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  adminis- 
tration as  the  simple  contract  debts  of  such  person.  In  the  case  of  a  continuing 
injury,  as,  for  instance,  an  obstruction  of  anbient  lights,  it  is  sufficient  if  the  injury 
is  continued  within  six  months  before  the  death  (Jenhs  v.  Clifden,  [1897]  1  Ch. 
694 ;  69  L.  J.  Ch.  338). 

Where  a  tort  committed  by  the  deceased  against  the  real  or  personal  property 
of  another  is  shown  to  have  amounted  to  a  breach  of  contract  (see  Batthyany  v. 
Walford,  33  Ch.  D.  624 ;  36  Ch.  D.  269),  or  to  have  produced  an  ascertamed 
pecuniary  benefit  to  the  deceased's  estate  ( Wright  v.  Lee,  4  Times  L.  R.  573  ; 
PhUlips  V.  Homfray,  24  Ch.  D.  439  ;  [1892]  1  Ch.  465,  473  ;  and  In  re  Duncan, 
[1899]  1  Ch.  387,  390  ;  68  L.  J.  Ch.  253),  an  action  will  he  against  his  representa- 
tives on  the  contract,  or  for  money  received,  &c.,  even  where  an  action  in  respect 
of  the  tort  as  such  would  not  lie  by  reason  of  the  case  not  falling  within  the 
above  provisions  of  3  &  4  WiU.  4,  c.  42,  s.  2  (lb.). 

See  "Executors  and  Administrators,"  ante,  p.  130. 
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by  the  Japanese  Government  in  1906,  and  were  purchased  by  the  deceased 
when  issued  in  that  year.  The  demand  was  made  by  letter  dated  March 
16th,  1914,  and  the  refusal  is  contained  in  a  letter  sent  in  reply  to  such 
demand  on  the  same  day. 

The  plaintiff,  as  such  administrator,  claims  £ damages. 


Claim  under  the  Fatal  Accidents  Act,  1846,  hy  the  Executor  of  a  Passenger 
hilled  hy  the  Negligence  of  the  Defendants  {r). 

The  plaintifi,  as  executor  of  C.  D.,  deceased,  brings  this  action  for  the 
benefit  of  Eva,  the  wife,  and  William  and  Margaret  and  Dorothea,  the 

{r)  By  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  s.  1,  it  is  enacted  that 
"  whensoever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then  and  in  every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shaU  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  felony."  (See  Williams  v. 
Mersey  Docks,  [1905]  1  K.  B.  804 ;  74  L.  J.  K.  B.  481.) 

By  s.  2,  it  is  enacted  that  "  every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  person  whftse  death  shaU  have  been  so  caused, 
and  shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator  of  the 
person  deceased ;  and  in  every  such  action  the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such  action  shall  be  brought ; 
and  the  amount  so  recovered,  after  deducting  the  costs  not  recovered  from  the 
defendant,  shall  be  divided  amongst  the  before-mentioned  parties  in  such  shares 
as  the  jury  by  their  verdict  shall  find  and  direct ;  "  or  as  a  judge  sitting  alone 
may  find  and  direct  [Bulmer  v.  Bulmer,  25  Ch.  D.  409  ;  53  L.  J.  Ch.  402  ;  but  see 
Logan  v.  Cheat  Northern  Ry.  Co.  of  Ireland,  44  Ir.  L.  T.  190).  The  word  "  person  " 
shall  apply  to  bodies  politic  and  corporate ;  and  the  word  "  parent  "  shall  include 
father  and  mother,  and  grandfather  and  grandmother,  and  stepfather  and  step- 
mother; and  the  word  "child"  shall  include  son  and  daughter,  and  grandson 
and  granddaughter,  and  stepson  and  stepdaughter  (s.  5).  The  word  "  child  " 
does  not  include  an  illegitimate  child  {Dickinson  v.  N.  E.  By.  Co.,  2  H.  &  C.  735  ; 
33  L.  J.  Ex.  91) ;  but  it  does  include  a  child  en  ventre  sa  mere  [The  George  and 
Richard,  L.  R.  3  Adm.  466).  The  claim  need  not  negative  the  existence  of 
relations  entitled  to  compensation  other  than  those  named  therein  (see  Barnes 
V.  Ward,  9  C.  B.  392). 

By  27  &  28  Vict.  o.  95,  s.  1,  amending  the  above  Act,  it  is  enacted  that  "  if  there 
shall  be  no  executor  or  administrator  of  the  person  deceased,  or  that,  there  being 
such  executor  or  administrator,  no  such  action  as  in  the  said  Act  mentioned  shall 
within  six  calendar  months  after  the  death  of  such  deceased  person  as  therein 
mentioned  have  been  brought  by  and  in  the  name  of  his  or  her  executor  or 
administrator,  then  and  m  every  such  case  such  action  may  be  brought  by  and 
in  the  name  or  names  of  all  or  any  of  the  persons  (if  more  than  one)  for  whose 
benefit  such  action  would  have  been,  if  it  had  been  brought  by  and  in  the  name 
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children  of  G.  D.  [as  the  case  may  be],  who  have  suffered  damage  from 
the  defendant's  negligence,  in  carrying  the  said  0.  D.  by  omnibus,  whereby 

the  said  C.  D.  was  killed  in  Cornhill  on  the ,  19 — . 

Particulars  of  the  negligence  are  as  follows  : — [State  them.] 
Particulars   pursuant  to   statute   are   delivered   herewith   [or,   are   as 
follows  : — ]. 

of  such  executor  or  administrator ;  and  every  action  so  to  be  brought 
shall  be  for  the  benefit  of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure,  as  nearly  as  may  be,  as  if  it  were  brought  by  and 
in  the  name  of  such  executor  or  administrator."  The  action  may,  under  this 
section,  be  brought,  if  there  is  no  executor,  and  no  administrator  has  been 
appointed,  before  six  months  from  the  death ;  it  is  not  necessary  to  wait  for  the 
expiration  of  that  period  (Holleran  v.  Bagnell,  L.  R.  4  Jr.  p.  741). 

By  s.  3  of  the  Fatal  Accidents  Act,  1846,  it  is  provided  that  "  not  more  than 
one  action  shall  he  for  and  in  respect  of  the  same  subject-matter  of  complaint ; 
and  that  every  such  action  shall  be  commenced  within  twelve  calendar  months 
after  the  death  of  such  deceased  person." 

The  measure  of  damages  in  an  action  under  this  Act  is  the  pecuniary  loss 
occasioned  to  the  relatives  by  the  death ;  and  in  estimating  the  damages  the 
reasonable  expectation  of  pecuniary  advantage  which  the  relatives  had  from  the 
deceased,  and  the  probable  pecuniary  loss  sustained  by  his  death,  are  to  be  taken 
into  account  {Dalton  v.  South-Eastern  By.  Co.,  4  C.  B.  N.  S.  296 ;  27  L.  J.  C.  P, 
227  ;  Qrand  Trunk  By.  Co.  v.  Jennings,  13  App.  Caa.  800).  But  the  plaintiff  is 
not  entitled  even  to  nominal  damages  if  he  cannot  show  actual  pecuniary  loss 
directly  caused  by  the  death  (Duckworth  v.  Johnson,  4  H.  &  N.  653  ;  29  L.  J.  Ex. 
23).  He  cannot  recover  the  cost  of  the  fimeral  or  the  expenses  of  mourning 
(Clark  V.  London  General  Omnibus  Co.,  [1906]  2  K.  B.  648  ;  75  L.  J.  K.  B.  907 ; 
Pym  V.  Great  NoHhern  By.  Co.,  4  B.  &  S.  396  ;  31  L.  J.  Q.  B.  249  ;  32  76.  377), 
or  loss  arising  from  a  contract  with  the  deceased  (Sykes  v.  N.  E.  By.  Co.,  44 
L.  J.  C.  P.  191).  But  the  defendant  cannot  claim  to  have  deducted  from  the 
amount  of  damages  recoverable  from  him  "  any  sum  paid  or  payable  on  the 
death  of  the  deceased  under  any  contract  of  assurance  or  insurance  "  (8  Edw.  7, 
0.7). 

The  Act  apphes  to  loss  of  hfe  arising  from  collisions  at  sea,  but  subject  to  the 
limitation  of  hability  contained  in  the  Merchant  Shipping  Act,  1894,  s.  503,  in 
cases  within  that  section.  (See  Olaholm  v.  Barker,  L.  R.  1  Ch.  223  ;  35  L.  J.  Ch. 
259 ;  Hedley  v.  Pinkney,  dkc,  Co.,  [1894]  A.  C.  222  ;  63  L.  J.  Q.  B.  419.)  By 
s.  2  of  the  Maritime  Conventions  Act,  1911  (1  &  2  Geo.  5,  c.  57),  theliabhity  of  the 
owners  of  the  coUiding  vessels  for  loss  of  hfe  or  personal  injuries  is  made  joint 
and  several,  and  by  s.  3  a  right  of  contribution  is  given  to  any  owner  who  is 
compelled  to  pay  a  sum  in  excess  of  the  proportion  in  which  his  vessel  was  in 
fault.  By  s.  8  such  an  action  may  be  brought  within  two  years  (The  Caliph,  28 
Times  L.  R.  597 ;  82  L.  J.  Adm.  27). 

As  to  actions  by  the  legal  personal  representatives  of  a  deceased  workman 
under  the  Employers'  Liabhity  Act,  1880,  see  ante,  p.  273.  In  an  action  brought 
under  the  Fatal  Accidents  Act,  1846,  by  the  personal  representative  of  a  deceased 
servant  against  his  master,  the  doctrine  of  common  employment  stiU  affords 
the  defendant  a  good  defence  (Coldrick  v.  Partridge,  Jones  c&  Co.,  Ltd.,  [1910] 
A.  C.  77  ;  79  L.  J.  K.  B.  173). 
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Names  of  the  person  \or,   persons]  on  wiose  belialf  the   action  is 
brought : — 

Eva,  the  widow  of  the  deceased. 

William,  aged -,  his  son. 

Margaret,  aged ,  his  daughter. 

Dorothea,  aged ,  his  daughter. 

The  nature  of  the  claim  in  respect  of  which  damages  are  sought : — 

The  said  G.  D.  was  a in  the  employ  of and  was  earning 

a  week,  and  was  the  sole  support  of  his  said  wife  and  children 

and  by  his  death  they  have  lost  all  means  of  support  and  living  [or, 
as  the  case  may  be]. 
The  plaintifi  claims  £500. 

(See  R.  S.  C.  1883,  App.  C,  Sect.  VI.,  No.  4.) 


Form  of  Particulars  to  be  delivered  separately  (s). 

19—,  B.  No. . 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintifi, 

and 
G.H Defendant. 

Particulars. 
The  following  is  a  full  particular  of  the  persons  for  whom  and  on  whose 
behalf  this  action  is  brought  by  the  plaintifi  as  executor  of  C.  D.,  deceased, 
viz.,  Eva,  the  wife,  and  William  and  Margaret  and  Dorothea,  the  children 
of  the  said  G.  D.  [or,  as  the  case  may  be].  And  the  following  is  a  full  par- 
ticular of  the  nature  of  the  claim  in  respect  of  which  damages  are  sought 
to  be  recovered  in  this  action,  viz.  \state  the  nature  of  the  claim  as  in  the 
form  supra]. 

Delivered  the ,  19 — . 

E.F., 
To  J.  K.,  Solicitor  for  the  plaintifi. 

Solicitor  for  the  defendant. 


False  Imprisonment. 
See  "  Trespass  to  the  Person,"  post,  p.  425  et  seq. 

(s)  In  any  action  brought  under  the  Act  of  1846,  the  plaintiff  is  required  by 
s.  4  to  deliver  with  his  pleading  "  a  full  particular  of  the  person  or  persons  for 
whom  and  on  whose  behalf  such  action  shall  be  brought,  and  of  the  nature  of  the 
claim  in  respect  of  which  damages  shall  be  sought  to  be  recovered."  Such 
particulars  may  be  inserted  in  the  body  of  the  Statement  of  Claim,  or  may  be 
contained  in  a  separate  document.  The  former  is  the  preferable  course,  especially 
where  the  particulars  are  short. 
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Fences  and  Fencing. 

Claim  for  not  repairing  a  Fence  between  adjacent  Fields  (t). 

1.  The  plaintifi  is  tlie  owner  and  occupier  of  a  field  known  as  the  Long 

Meadow  at ,  in  the  parish  of  ,  and  the  defendant  is  the  owner 

and  occupier  of  an  adjacent  field  known  as  the  Haycroft. 

(i)  The  general  rule  of  law  is  that  the  owner  of  cattle  is  bound  to  take  care  that 
they  do  not  trespass  on  the  land  of  others.  But  the  owner  of  land  may  be  bound 
by  prescription,  contract,  or  by  special  statute  to  maintain  and  repair  a  fence  for 
the  benefit  of  the  owner  of  the  adjoining  land,  who  may  have  a  corresponding 
right  to  have  the  fence  so  maintained  and  repaired  (Lawrence  v.  Jenkins,  L.  R.  8 
Q.  B.  274 ;  42  L.  J.  Q.  B.  147).  As  between  owners  of  adjoining  fields  separated 
by  a  hedge  and  ditch  there  is  a  presumption,  in  the  absence  of  evidence  rebutting 
such  presumption,  that  the  hedge  and  ditch  are  both  the  property  of  the  owner 
whose  field  is  next  the  hedge  ( Vowles  v.  Miller,  3  Taunt.  137  ;  Henniker  v.  Howard, 
90  L.  T.  157).  As  to  fences  between  common  land  and  ancient  enclosure,  see 
Barber  v.  Whiteley,  34  L.  J.  Q.  B.  212. 

A  person  having  the  right  to  dig  shafts  for  minerals  is  impliedly  bound  to  fence 
the  shafts  for  the  protection  of  the  owner  of  the  surface  (Oroucott  v.  Williams 
4  B.  &  S.  149 ;  32  L.  J.  Q.  B.  237 ;  and  see  Sybray  v.  White,  1  M.  &  W.  435  • 
Hawhen  v.  Shearer,  56  L.  J.  Q.  B.  284).  The  MetaUiferous  Mines  Regulation  Act, 
1872  (35  &  36  Vict.  c.  77),  s.  13,  imposes  an  obligation  on  the  owner  of  an  aban- 
doned mine  to  fence  the  shaft.  (See  Knuckey  v.  Redruth  R.  C,  [1904]  1  K.  B.  382  • 
73  L.  J.  K.  B.  265.) 

Where  cattle  trespass  on  the  plaintiff's  land  through  a  defect  in  the  fence  which 

the  defendant  is  bound  to  repair,  the  plaintiff  may  maintain  an  action  in  the  above 

form  in  respect  of  the  damage  done,  or  he  may  maintain  an  action  of  trespass 

against  the  owner  of  the  cattle  (see  "  Trespass,"  post,  p.  420,  and  Ellis  v.  Loftus 

Iron  Co.,  L.  R.  10  C.  P.  10  ;   44  L.  J.  C.  P.  24),  or  he  may  distram  the  cattle 

damage  feasant ;  and  the  defendant  is  hable  for  mischief,  done  by  his  cattle  so 

straying,  without  proof  that  he  knew  they  were  of  a  mischievous  disposition 

(Lee  V.  Riley,  18  C.  B.  N.  S.  722 ;  34  L.  J.  C.  P.  212 ;  see  "  Mischievous  Animals," 

post,  p.  365).     Where  cattle  escape  from  the  plaintiff's  land  through  a  defect  in 

the  fence  which  the  defendant  is  bound  to  repair,  the  plaintiff  may  maintain  an 

action  for  not  repairing  the  fence  in  respect  of  any  damage  thereby  occasioned  to 

his  cattle,  or  even  to  cattle  not  his  own,  but  kept  by  him  on  his  land  for  another 

person  to  whom  he  was  liable  (Carruthers  v.  Hollis,  8  A.  &  E.  113  ;   Dawson  v. 

Midland  Ry.  Co.,  L.  R.  8  Ex.  8 ;    42  L.  J.  Ex.  49).     A  plamtiff,  whose  cattle 

trespassed  on  the  land  adjoining  the  defendant's,  cannot  maintain  an  action 

against  him  for  damage  occasioned  to  them  by  a  defect  in  the  fence,  although  the 

defendant  is  bound  to  repair  it  as  against  the  owner  of  the  adjoining  land  (Rickeits 

V.  East  and  West  India  Docks  Ry.  Co.,  12  C.  B.  160).     So,  where  the  defendant 

was  bound  to  repair  the  fence  between  his  land  and  the  highway,  it  was  held  that 

the  plaintiff,  in  order  to  maintain  this  action,  must  show  that  his  cattle  were 

lawfully  using  the  highway  (Dovaston  v.  Payne,  2  H.  Bl.  527 ;  2  Sm.  L.  C,  11th 

ed.,  p.  160  ;  Harrison  v.  Duke  of  Rutland,  [1893]  1  Q.  B.  at  p.  156  ;  62  L.  J.  Q.  B. 

177  ;  and  .see  Fawcett  v.  York  and  North  Midland  Ry.  Co.,  16  Q.  B.  610). 

The  action  must  be  brought  against  the  person  bound  to  repair  who  is,  in 
general,  the  occupier  and  not  the  owner  (Cheetham  v.  Hampson,  4  T.  R.  318).     But 
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2.  The  defendant  was  and  is  bound  by  prescription  [or,  as  the  case  may  be] 
to  repair  and  keep  in  repair  the  fence  between  the  two  said  fields  so  as  to 
prevent  cattle  lawfully  being  in  the  said  respective  fields  from  escaping 
from  and  out  of  the  one  into  the  other  through  defects  of  the  said  fence 
[or,  as  the  case  may  he,  stating  the  extent  of  the  obligation]. 

3.  The  defendant  has  not  repaired  or  kept  in  repair  the  said  fence  in 
accordance  with  his  duty. 

Particulars  of  non-repairs  : — 

4.  By  reason  of  such  default  divers  cattle  of  the  plaintiff,  then  law- 
fully being  in  the  plaintiff's  said  field  on  the  ■ ,  19 — ,  escaped 

therefrom  into  the  defendant's  said  field  and  were  lost  [or,  injured,  or,  as 
the  case  may  be],  and  divers  cattle  of  the  defendant,  then  being  in  the 
defendant's  said  field,  escaped  therefrom  into  the  plaintiff's  said  field 
and  trod  down  and  consumed  the  grass  therein. 

Particulars  of  damages  : — 

And  the  plaintifi  claims  £ damages. 


For  not  fencing  a  shaft  of  the  defendant's  mine  in  the  plaintiff's  close,  whereby 
the  plaintiff's  horse  fell  in  and  was  killed  :  Sybray  v.  White,  1  M.  &  W. 
435  ;  and  see  Groucott  v.  Williams,  32  L.  J.  Q.  B.  237. 


Claim  against  a  Railway  Company  for  Neglect  of  the  Statutory  Obligation 

to  fence  (m). 

1.  The  plaintifi  was  and  is  the  owner  and  occupier  of  a  field  known  as  the 
—  field  at  • in  the  • — —  of  ■ .     The  said  field  adjoins  the  defendant 


his  duty  is  to  maintain  the  fences  in  the  manner  usual  in  the  country  and  so  as  to 
keep  out  ordinary  cattle  and  not  cattle  possessing  extraordinary  jumping  powers 
{Coakcr  v.  Willcocks,  [1911]  2  K.  B.  124  ;  80  L.  J.  K.  B.  1026). 

(tt)  By  the  Railways  Clauses  ConsoKdation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  68, 
an  obligation  is  imposed  on  railway  companies  to  make  and  maintain  sufficient 
fences  to  prevent  cattle  of  the  owners  and  occupiers  of  lands  adjoining  the  railway 
from  straying  on  to  the  railway,  but  this  obligation  does  not  extend  to  the  cattle 
of  other  persons  which  stray  on  to  the  adjoining  land  or  to  cattle  which  stray  on 
to  an  adjoining  highway,  though  it  extends  to  cattle  travelling  along  and  law- 
fully using  the  highway  (ChiU  v.  Hearn,  L.  R.  9  Ex.  176 ;  43  L.  J.  Ex.  100 ; 
Carry  v.  6.  W.  By.  Co.,  6  Q.  B.  D.  237 ;  7  lb.  322  ;  50  L.  J.  C.  P.  313,  386). 
The  section  does  not  impose  on  the  company  any  dutj'  towards  their  passengers 
to  keep  up  the  fences  (Buxton  v.  N.  E.  By.  Co.,  L.  R.  3  Q.  B.  549  ;  37  L.  J.  Q.  B. 
258). 

By  s.  47  of  the  same  statute  an  obligation  is  imposed  on  railway  companies  to 
make  and  maintain  gates  at  level  crossings  on  such  highways  as  are  public  carriage 
ways,  and  to  provide  persons  to  open  and  shut  them ;  and  by  s.  61  they  are 
required  to  provide  gates  or  stiles  on  other  highways  [Williams  v.  6.  W.  By.  Co., 
L.  R.  9  Ex.  157  ;  43  L.  J.  Ex.  106  ;  Charman  v.  S.  E.  By.  Co.,  21  Q.  B.  D.  524  ; 
57  L.  J.  Q.  B.  597). 
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company's  line  of  railway  from to ,  which  runs  over  land  taken 

by  the  defendant  company  for  the  use  of  their  railway. 

2.  The  defendant  company  neglected  to  make  and  maintain  sufficient 
posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  separating  their 
said  railway  and  land  from  the  said  field  of  the  plaintifi  and  protecting  the 
cattle  of  the  plaintifi  from  straying  from  out  of  his  said  field  on  to  the 
said  railway  and  allowed  the  fence  erected  by  them  to  be  out  of  repair  and 
insufficient. 

3.  By  reason  of  the  defendant  company's  said  neglect  two  cows  of  the 

plaintifi  on  the ,  19 — ,  strayed  from  out  of  the  plaintifi's  said 

field  on  to  the  said  railway  and  were  killed  by  a  passing  train. 

Particulars : — 

The  said  cows  were  of  the  value  of  £ — —  each  and  were  killed  and  cut 
to  pieces. 

The  plaintifi  claims  £ . 


The  like. 

1.  The  plaintifis  before  and  at  the  times  of  the  committing  of  the  griev- 
ances by  and  of  the  default  of  the  defendants  hereinafter  mentioned  were 

and  still  are  possessed  and  occupiers  of  a  farm  and  lands  at in  the 

county  of . 

2.  The  defendants  during  those  times  were  and  still  are  owners  and 
possessed  of  a  railway  which  was  and  is  subject  to  the  Eailways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

3.  Part  of  the  said  farm  and  lands  of  the  plaintifis  adjoins  the  said 
railway  which  runs  through  and  separates  the  said  part  from  the  residue. 

4.  The  defendants  were  and  are  liable  and  bound  under  and  by  virtue 
of  the  provisions  of  the  said  Act  to  make  and  at  all  times  maintain  for  the 
accommodation  of  the  plaintifis  or  other  owners  and  occupiers  of  the  said 
part  of  lands  adjoining  the  said  railway  sufficient  posts,  rails,  hedges, 
ditches,  mounds  or  other  fences  for  separating  the  land  taken  for  the  use  of 
the  railway  from  the  plaintifis'  adjoining  lands  not  taken  and  protecting 
the  cattle  of  the  plaintifis  from  straying  thereout  by  reason  of  the  railway. 

5.  In  the  month  of  — ,  19 — ,  the  defendants  neglected  their  obligation 
and  duty  in  that  behalf  and  carelessly,  negligently,  and  improperly  did  not 
maintain  sufficient  posts,  rails,  hedges,  ditches,  mounds  or  other  fences  for 
separating  the  said  land  taken  for  the  use  of  the  railway  from  the 
plaintifis'  lands  not  taken  and  protecting  the  cattle  of  the  plaintifis 
from  straying  thereout  as  required  by  the  said  statute. 

6.  By  reason  thereof  a  flock  or  part  of  a  flock  of  sheep  of  the  plaintifis' 
consisting  of  500  ewes  in  lamb  strayed  from  and  out  of  the  said  land  of  the 
plaintifis'  adjoining  the  said  railway  into  and  upon  the  said  railway,  and 
while  the  said  sheep  were  on  the  s^id  railway  a  locomotive  engine  and 
train  of  trucks  and  carriages  using  the  said  railway  were  forced  and  ran 
into  and  upon  and  amongst  the  said  sheep  whereby  a  large  number  of  the 
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said  sheep  were  killed  and  many  of  them  were  damaged  and  injured  and 
some  of  them  afterwards  died  of  the  said  injuries  and  divers  of  them  cast 
their  lambs  also  by  reason  of  the  premises  ;  the  plaintifis  have  also  been 
hindered  and  prevented  from  breeding  rearing  and  keeping  up  and  main- 
taining so  good  and  valuable  a  flock  and  stock  of  sheep  as  they  might  and 
otherwise  would  have  done  and  have  lost  and  been  deprived  of  gains  and 
profits  which  they  otherwise  might  and  would  have  derived  from  the  said 
sheep  had  they  not  been  so  killed  and  damaged  and  injured,  and  the 
plaintiffs  were  otherwise  injured. 

Full  particulars  of  the  damages  are  delivered  herewith. 

The  plaintiffs  claim  £500. 


For  forms  of  declaration  against  a  railway  company  for  not  maintaining 
sufficient  gates  or  stiles  on  a  level  crossing,  under  the  Railways  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  46,  61,  see  Ellis  v. 
L.  &  S.  W.  Ry.  Co.,  2  H.  &  N.  424 ;  26  L.  J.  Ex.  349  ;  Fawcett  v. 
York  and  North  Midland  Ry.  Co.,  16  Q.  B.  610. 


Against  a  Railway  Company  for  Negligence  of  their  Servants  at  a  Level 
Crossing  or  a  Public  Carriage  Road  causing  Injuries  to  the  Plaintiff 
and  his  Carriage  (w). 

1.  The  plaintiff  has  sufiered  damage  from  personal  injuries  to  himself  and 
damage  to  his  horse  and  carriage  caused  by  the  negligence  of  the  defendants' 

(w)  It  is  the  duty  of  the  railway  company  to  take  reasonable  care  not  to  injure 
persons  crossing  their  lines  whether  at  occupation  or  field  crossings,  or  at  places  at 
which  persons  are  ordinarily  sufiered  to  and  do  cross  the  lines  ( Dublin  Ry.  Co.  v. 
Slattery,  3  App.  Cas.  1155,  1183,  1187 ;  White  v.  Barry  By.  Co.,  15  Times  L.  R. 
474).  The  precautions  to  be  taken  depend  upon  the  circumstances  of  each  case. 
Thus  where  it  is  the  usual  and  reasonable  precaution  to  whistle  on  nearing  the 
crossing,  or  to  travel  slowly,  or  to  keep  a  good  look-out  from  the  engine,  or  the  like, 
the  absence  of  such  precaution  affords,  in  general,  evidence  of  negligence  {Smith 
V.  -S.  n.  By.  Co.,  [1896]  1  Q.  B.  178,  183  ;  65  L.  J.  Q.  B.  219).  Similarly  conduct 
on  the  part  of  the  company's  servants  amounting  to  an  invitation  to  use  the 
crossing,  or  which  is  such  as  to  lead  a  person  to  cross  in  the  belief  induced  thereby 
that  the  line  is  clear,  at  a  time  when  it  is  in  fact  dangerous  to  cross,  affords,  m 
general,  evidence  of  negligence  {Wanless  v.  N.  F..  By.  Co.,  L.  R.  7  H.  L.  12  ;  43 
L.  J.  Q.  B.  185).  The  opening  or  leaving  open  of  the  gates  at  a  level  crossing 
(see  the  Railways  Glauses  Consolidation  Act,  1845,  s.  47,  ante,  p.  312)  by  the 
servants  of  the  company  is  an  invitation  to  cross,  and  if  at  the  time  it  is  in  fact 
unsafe  to  cross,  such  conduct  is,  in  general,  negligence  {Stapley  v.  L.  B.  <fe  S.  C. 
Ry.  Co.,  L.  R.  1  Ex.  21). 

Railway  companies  are  bound  to  use  reasonable  care  to  have  the  level  crossings 
used  by  passengers  in  going  from  one  platform  to  another  at  their  stations,  or  in 
entering  or  leaving  their  stations,  such  and  so  managed  that  their  passengers 
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servants  on  the ,  19 — ,  at  the  level  crossing  near station 

where  the  public  carriage  road  from to crosses  the  defendants' 

line  of  railway. 

2.  The  negligence  consisted  of  the  defendants'  servants  leaving  the  gates 
at  the  said  level  crossing  open,  and  thereby  inviting  the  plaintiff  to  cross  the 
line  at  a  time  when  a  train  was  approaching.  In  consequence  the  plaintifi, 
who  was  proceeding  to  cross  the  line  with  his  carriage  and  horse,  was  run 
into  by  the  said  train  and  sustained  severe  personal  injuries  and  his  carriage 
and  horse  were  damaged. 

Particulars  of  personal  injuries  : — 

Particulars  of  damage  to  carriage  and  horse  : — 

Particulars  of  loss  and  expense  :— 


For  Injuries  to  a  Worhman  caused  hy  the  Neglect  of  the  Defendant 
his  Em/ployer  to  fence  dangerous  Machinery  required  hy  Statute  to  he 
fenced  (»). 

1.  The  defendant  is  the  owner  and  occupier  of  a  factory  at called 

Works.    On  March  14th,  1914,  the  plaintifi  was  employed  by  the 

defendant  as  a at  a  steam  winch  with  revolving  cog-wheels  worked 

by  steam  power  at  the  said  factory. 

2.  The  said  steam  winch  was  a  dangerous  part  of  the  machinery  at  the 
said  factory  and  ought,  pursuant  to  the  Factory  and  Workshop  Act,  1901, 
s.  10,  to  have  been  securely  fenced  by  the  defendant ;  but  it  was  not  fenced 
at  all,  and  was  negligently  left  by  the  defendant  in  an  unfenced  and 
dangerous  state. 

3.  In  consequence  of  the  defendant's  breach  of  his  statutory  duty 
the  plaintifi  was  on  the  said  day  caught  by  the  revolving  cog-wheel  and  his 
right  arm  was  torn  ofi  and  he  sustained  severe  personal  injuries. 

Particulars  of  injuries  : — [State  them.} 
Particulars  of  loss  and  expense  : — [State  them.] 
And  the  plaintifi  claims  £ damages. 


Ferry  (y). 


may  use  them  with  reasonable  safety,  and  are  liable  for  the  negligence  of  their 
servants  in  the  management  thereof,  or  of  their  trains  in  passing  over  them  {John 
V.  Bacon,  L.  R.  5  0.  P.  437,  439  ;  39  L.  J.  C.  P.  365). 

(x)  The  Factory  and  Workshop  Act,  1901  (1  Edw.  1,  c.  22),  s.  10,  requires 
certain  machinery  in  factories  to  be  fenced,  and  an  action  is  in  general  maintain- 
able for  personal  injuries  caused  by  the  failure  to  provide  or  maintain  such 
fencing  {Groves  v.  Wimborne,  [1898]  2  Q.  B.  402  ;   67  L.  J.  Q.  B.  862). 

{y)  The  owner  or  lessee  of  an  ancient  ferry  or  franchise,  by  which  he  has  the 
exclusive  right  of  carrying  passengers  across  a  river,  is  in  general  bound  to  maintain 
and  keep  up  such  ferry,  and  may  maintain  an  action  for  disturbance  against 
persons  carrying  passengers  for  hire  across  such  river  along  or  in  proximity  to  his 
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Claim  for  disturbing  the  Plaintiff's  Ferry,  and  for  a  Declaration  and  an 

Injunction. 

1.  At  all  material  times  the  plaintiff  was  and  his  predecessors  in  title 
were  possessed  of  an  ancient  ferry  for  the  carriage  of  foot-passengers  and 
goods  across  the  river  Avon  between  Batheaston  and  Bathford  in  the 
county  of  Somerset,  and  entitled  to  receive  for  such  carriage  certain 
reasonable  tolls,  freights,  and  ferryages. 

2.  The  said  ferry  was  and  is  an  exclusive  ferry  over  the  said  river  which 
has  existed  and  been  vested  in  the  plaintiff  and  his  predecessors  in  title 
by  prescription  from  time  immemorial  \or,  by  a  lost  grant  from  the 
Sovereign,  or,  as  the  case  may  be]  and  the  plaintifi  and  his  predecessors 
in  title  have  possessed  and  enjoyed  the  same  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary. 

3.  The  defendant  has  wrongfully  disturbed  the  plaintifi  in  the  possession 
and  enjoyment  of  his  said  ferry,  by  carrying  certain  foot-passengers  and 
goods  for  hire  across  ibhe  said  river  within  the  limits  of  the  plaintifi's  said 
exclusive  ferry  or  in  the  vicinity  thereof. 

[Particulars  of  the  defendant's  acts  of  disturbance  with  dates]. 

4.  The  plaintifi  has  thereby  lost  the  profits  of  his  said  ferry  and  the 
tolls,  freights,  and  ferryages  which  he  would  otherwise  have  received  for 
carrying  the  passengers  and  goods  aforesaid. 

ferry  {Newton  v.  Cubitt,  12  C.  B.  N.  S.  32  ;  31  L.  J.  C.  P.  246  ;  and  see  Pirn  v. 
Gurell,  6  M.  &  W.  234).  To  support  such  action  it  is  sufficient  to  prove  that  the 
plaintiH  is  in  po.^session  of  the  ferry,  and  that  the  ferry  has  existed  for  a  long 
period  of  time.     (See  Peter  v.  Kendal,  6  B.  &  C.  703.) 

In  cases  of  substantial  and  continued  disturbance  of  a  ferry  where  there  is  the 
exclusive  right  of  carr3'ing  by  it,  an  injunction  is  a  proper  remedy.  (See  "  In- 
junction," post,  p.  336,  and  Att.-Oen.  v.  Richards,  2  Anst.  at  p.  608 ;  Letton  v. 
Gooden,  L.  R.  2  Eq.  123  ;  35  L.  J.  Ch.  427.)  But  a  corporation  empowered  by 
statute  to  establish  and  work  a  steam  ferry,  but  on  which  no  obligation  was 
imposed  to  maintain  it,  was  held  not  entitled  to  bring  an  action  to  restrain  a 
person  from  estabhshiiig  and  working  a  rival  ferry  {Londonderry  Commissioners 
V.  M'Keever,  27  L.  R.  Ir.  462). 

It  is  doubtful  whether  the  exclusive  right  of  the  owner  of  a  ferry  extends  beyond 
the  carriage  of  passengers  by  boat,  and  whether  the  building  of  a  bridge  even  in 
the  line  of  a  ferry  would  be  actionable  as  a  disturbance  {Hopkins  v.  O.  N.  By.  Co., 
2  CJ.  B.  D.  224 ;  46  L.  J.  Q.  B.  265).  And  it  would  appear  that  the  owner  of  a 
ferr}'  cannot  maintain  an  action  for  loss  of  traffic  caused  by  a  new  highway  by 
bridge  or  ferry  built  or  established  near  to  the  old  ferry  in  order  to  provide  for  a 
new  kind  of  traffic  different  from  that  which  was  accommodated  by  the  old  ferry 
{lb. ;  Newton  v.  Cvhitt,  supra  ;  Cowes  U.  D.  C.  v.  Southampton,  tfcc.  Steam  Packet 
Co.,  [1905]  2  K.  B.  287  ;  74  L.  J.  K.  B.  665).  But  a  change  of  circumstances 
which  causes  merely  an  increase  and  development  of  the  same  traffic  as  distinct 
from  the  creation  of  a  new  and  different  traffic  will  not  affect  the  plaintiff's  right 
(General  Estates  Co.,  Ltd.  v.  Beaver,  [1913]  2  K.  B.  433  ;  82  L.  J.  K.  B.  585  ;  Earl 
ofDysaH  v.  Hammerton  An  Co.,  [1914]  1  Ch.  822  ;  83  L.  J.  Ch.  530). 
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And  the  plaintifE  claims  :— 
(i)  A  declaration  that  the  plaintiff  is  entitled  to  the  said   ancient 

and  exclusive  ferry, 
(ii)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

from  carrying  passengers  or  goods  across  the  river  Avon  within 

or  near  the  said  limits  in  any  manner  disturbing  the  plaintiff's 

said  ferry, 
(iii)  Damages. 


See  a  form  of  claim  in  Cowes  U.  D.  C.  v.  Southampton,  &g.,  Steam  Packet 
Co.,  21  Times  L.  R.  506. 


Fishery  (z). 

Claim  for  Trespass  to  the  Plaintiff's  Fishery. 

1.  The  plaintifE  is  the  owner  of  a  several  and  exclusive  fishery  in  the  river 
-,  extending  over  the  whole  stream  of  the  river  between  {here  specify 


the  limits  of  the  right  claimed']. 


(z)  A  "  several  fishery  "  is  a  right  to  fish  in  certain  water  to  the  exclusion  of  all 
other  persons.  (See  Co.  Litt.  122a ;  Leake  on  Uses  and  Profits  of  Land,  p.  175  ; 
Foster  v.  Wright,  4  C.  P.  D.  438.)  The  owner  of  a  several  fishery,  whether  owner 
of  the  soil  or  not,  may  maintain  an  action  for  trespass  where  the  defendant  has 
broken  and  entered  his  several  fishery  (Eolford  v.  Bailey,  8  Q.  B.  1000 ;  13  lb. 
426  ;  18  L.  J.  Q.  B.  107  ;  Foster  v.  V.  D.  C.  of  Warhlington,  ["1906]  1  K.  B.  648  ; 
75  L.  J.  K.  B.  514).  Long-continued  enjoyment  as  of  right  of  exclusive  fishing 
in  tidal  navigable  waters  as  well  as  in  other  waters  affords  evidence  of  a  right  to  a 
several  fishery.  (See  Ooodman  v.  Saltash,  7  App.  Cas.  633  ;  52  L.  J.  Q.  B.  193  ; 
Neill  V.  Devonshire,  8  App.  Cas.  135,  180  ;  Hanburi/  v.  Jenkins,  [1901]  2  Ch.  401  ; 
70  I.  J.  Ch.  730.) 

The  soil  of  arms  of  the  sea  and  of  navigable  rivers,  so  far  as  the  tide  flows  and 
reflows,  is  prima  facie  in  the  Crown,  and  the  right  of  fishing  thei-ein  is  primA  facie 
in  the  public  (Malcotmson  v.  O'Dea,  10  H.  L.  C.  618).  The  pubhc  cannot,  by 
prescription  or  otherwise,  obtain  a  legal  right  to  fish  in  a  non-tidal  river  {Smith  v. 
Andrews,  [1891]  2  Ch.  678  :  and  see  "  Fishery,'^  post,  p.  751).  Primd  facie  the 
Crown  is  entitled  to  the  foreshore  between  high  and  low  water-mark  ;  but  proof 
of  the  ownership  of  a  several  fishery  over  the  foreshore  raises  a  presumption 
against  the  Crown  that  the  ownership  of  the  foreshore  is  in  the  owner  of  such 
fishery  (Att.-Oen.  v.  Emerson,  [1891]  A.  C.  649;  61  L.  J.  Q.  B.  79). 

Common  of  fishery  or  free  fishery  is  a  right  to  fish  in  the  water  of  another,  but  so 
that  the  owner  of  the  soil  is  not  exf^luded  (Co.  Litt.  122a ;  Leake  on  Uses  and 
Profits  of  Land,  p.  176).  Where  the  plaintiff  had  an  exclusive  right  of  fishery 
over  a  river  under  a  Crown  grant,  the  fact  that  the  river,  by  a  gradual  change  of 
its  course,  had  encroached  on  part  of  the  defendant's  land,  and  that  the  defendant 
had  fished  only  over  the  land  which  was  so  submerged,  was  held  to  be  no  defence 
(Foster  v.  Wright,  4  C.  P.  D.  438).  But  it  is  otherwise  where  the  change  in  the 
course  of  the  river  is  not  gradual,  or  where  the  grant  is  so  expressed  as  to  restrict 
the  right  to  the  original  channel  (76. ;    and  see  Mayor  of  Carlisle  v.  Qraham, 
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2.  On  tlie ,  19—,  the  defendant  broke  and  entered  the  said 

fishery  of  the  plaintifE,  and  fished  in  the  said  fishery  for  fish  and  disturbed 
the  fish  therein  and  caught  and  carried  away  and  converted  to  his  own  use 
large  quantities  of  the  plaintifi's  fish  therein. 

Particulars  : — 

And  the  plaintifi  claims  £ damages. 


For  other  forms  see  Blount  v.  Layard,  [1891]  2  Ch.  681,  n. ;    and  Foster 
V.  Wright,  4  C.  P.  D.  438. 


See  forms  of  declarations  under  the  old  system  for  injuring  oyster  beds, 
Colchester  (Mayor,  (&c.)  v.  Brook,  1  Q.  B.  339 ;  for  throwing  down  a  weir, 
Williams  v.  Wilcox,  8  A.  &  E.  314. 


Fraud  (a). 

For  Fraud  in  Selling  an  Unsound  Horse  hy  a  false  Representation  that  it 

was  Sound. 

1.  On  the 19 — ,  the  defendant  was  desirous  of  selling  a  horse 

to  the  plaintifi  for  the  sum  of  £50,  and,  in  order  to  induce  the  plaintifi 

L.  R.  4  Ex.  363  ;  38  L.  J.  Ex.  226).  The  Crown  has  no  de  jure  right  to  soil  or 
fisheries  of  an  inland  non-tidal  lake,  and,  therefore,  a  Crown  grant  of  a  several 
fishery  therein  is  not  of  itself  sufficient  to  estabUsh  the  title  thereto  (Brisiow  v. 
Cormican,  3  App.  Cas.  641). 

(a)  An  action  to  recover  damages  arising  from  fraud  will  lie  where  the  defendant 
has  stated  as  a  matter  of  fact  what  is  untrue,  knowing  such  statements  to  be  untrue 
with  intent  to  induce  the  plaintifi  to  act  upon  it,  and  has  thereby  induced  the 
plaintifi  to  act  upon  it  to  his  loss.  To  maintain  this  action  there  must  be  proof 
both  of  fraud  and  of  damage.  It  is  not  enough  to  show  that  the  representation 
was  made  without  any  reasonable  ground  for  believing  it  to  be  true,  and  that 
it  was  in  fact  false ;  it  must  be  proved  to  have  been  made  dishonestly.  A  mis- 
representation due  to  honest  blundering,  or  even  negligent  carelessness  without 
dishonesty,  will  not  sufiSce  though  damage  is  proved  {Derry  v.  Peek,  14  App. 
Cas.  33 ;  58  L.  J.  Ch.  864 ;  Angus  v.  Clifford,  [1891]  2  Ch.  449, 480  ;  60  L.  J.  Ch. 
443 ;  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491  ;  62  L.  J.  Q.  B.  353) ;  nor  will  an 
action  he  upon  a  statement  made  by  the  defendant  without  an  intention  to  induce 
the  plaintifi  to  act  upon  it.  But  it  wUl  lie  where  the  defendant,  in  order  to  induce 
the  plaintifi  to  act  upon  his  representation,  fraudulently  or  recklessly  (i.e., without 
caring  whether  his  representation  is  true  or  false)  represents  as  true  a  matter  of 
which  he  knows  nothing  and  which  is  in  reahty  untrue,  if  the  plaintiff  is  thereby 
induced  to  act  upon  such  representation  to  his  loss  {Evans  v.  Edmonds,  13  C.  B. 
777  ;  22  L.  J.  C.  P.  211). 

Mere  non-disclosure  of  facts,  where  there  is  no  duty  to  disclose  them,  will  not 
give  a  cause  of  action  {Smith  v.  Hughes,  L.  R.  6  Q.  B.  597  ;  ArhwrigM  v.  Newbold, 
17  Ch.  D.  318  ;  50  L.  J.  Ch.  272). 

But  the  active  concealment  of  a  material  fact  may  operate  as  a  misrepresenta- 
tion.    Thus,  where  a  vessel,  sold  "  with  all  faults,"  was,  previously  to  the  sale. 
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to  buy  tte  horse  at  that  price,  he  falsely  and  fraudulently  represented  to 
the  plaintiS  verbally  that  the  horse  was  sound. 

2.  The  said  horse  was  in  fact  unsound,  as  the  defendant  was  then  well 
aware. 

Particulars  of  the  unsoundness  : — 

3.  By  means  of  such  false  and  fraudulent  representation,  the  defendant 
induced  the  plaintiff  to  buy  the  said  horse  and  to  pay  him  the  sum  of  £50. 

Particulars  of  special  damage  (if  any) : — ■ 
And  the  plaintiff  claims  £ damages. 


Claim  for  Damages  for  Fraudulent  Misrepresentation  on  the  Sale  of  the 
Goodwill  of  a  Business  and  for  the  Return  of  a  Deposit  Paid. 

1.  In  the  month  of  April,  1914,  the  defendant  offered  to  sell  to  the  plaintiff 
a  grocer's  shop,  situate  at  23,  High  Street,  Brixton,  S.  W.,  and  the  goodwill  of 

placed  by  the  vendor  so  as  to  prevent  examination  of  her  bottom,  which  he  knew 
to  be  unsound,  it  was  held  that  this  was  a  fraud  entitling  the  buyer  to  avoid  the 
contract  {Schneider  v.  Heath,  3  Camp.  506). 

Where  fraud  is  intended  to  be  charged,  there  should  be  a  clear  and  distinct 
allegation  of  fraud  upon  the  pleadings,  and  though  it  is  not  necessary  that  the 
■word  fraud  should  be  used,  the  facts  must  be  so  stated  as  to  show  distinctly  that 
fraud  is  charged  (Wallingford  v.  Mutual,  &€.,  Society/,  5  App.  Cas.  697, 701, 709  ; 
50  L.  J.  Q.  B.  49  ;  Laiorance  v.  Lord  Norreys,  15  App.  Cas.  210,  221 ;  50  L.  J.  Ch. 
681) ;  it  is  not  allowable  to  leave  fraud  to  be  inferred  from  the  facts  pleaded 
{Davy  V.  Garrett,  7  Ch.  D.  p.  489  ;  47  L.  J.  Ch.  218  ;  Behn  v.  Bloom,  132  L.  T.  Jo. 
87  ;  Claudius  Ash,  Sons  &  Co.,  Ltd.  v.  Invicta  Manufacturing  Co.,  Ltd.,  29  R.  P.  C. 
465),  and  particulars  must  be  given  of  the  acts  alleged  to  be  fraudulent.  "  General 
allegations,  however  strong  may  be  the  words  in  which  they  are  stated,  are 
insufficient  to  amount  to  an  averment  of  fraud  of  which  any  Court  ought  to  take 
notice  "  {Wallingford  v.  Mutual  Society,  5  App.  Cas.  at  p.  697  ;  see  especially  the 
remarks  of  Lords  Hatherley  and  Blackburn,  pp.  701,  704 ;  50  L.  J.  Q.  B.  49). 
Where  the  plaintiff  alleged  that  the  entries  made  by  the  defendant  in  certain 
books  were  false,  he  was  ordered  in  the  first  place  to  give  particulars  of  the  entries 
which  he  alleged  to  be  false,  and  subsequently  to  give  further  particulars,  showing 
in  what  respects  each  of  these  entries  was  false  {Newport  Dry  Dock  Co.  v. 
Paynter,  34  Ch.  D.  88 ;  56  L.  J.  Ch.  1021  ;  Harbord  v.  Monk,  38  L.  T.  411). 

The  fraud  alleged  in  the  pleading,  and  disclosed  in  the  particulars,  must  be 
the  fraud  of  the  defendant,  and  not  of  a  third  person  {Staffordshire  Financial  Co. 
V.  Hill,  53  Sol.  Jo.  446) ;  a  principal,  however,  is  responsible  civilly  for  the  fraud 
of  his  authorised  agent  actmg  within  the  scope  of  his  authority  {BarwickY.  English 
Joint  Stock  Bank,  L.  R.  2  Ex.  259  ;  36  L.  J.  Ex.  174 ;  of.  Wells  v.  Smith,  [1914] 

3  K.  B.  222 ;  83  L.  J.  K.  B.  1614),  and  it  makes  no  difference  that  the  agent 
committed  the  fraud  for  his  own  private  advantage  and  not  for  the  benefit  of 
his  principal,  so  long  as  he  was  acting  within  the  scope  of  his  authority  {Lloyd 
V.  Grace,  Smith  dk  Co.,  [1912]  A.  C.  716  ;  81  L.  J.  K.  B.  1140). 

The  agent  actually  committing  the  fraud  is  also  personally  responsible  ( Weir  v. 
Bell,  3  Ex.  D.  238,  248  ;  48  L.  J.  Ex.  764  ;  Eaglesfteld  v.  Marquis  of  Londonderry 

4  Ch.  D.  693,  708). 
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the  business  carried  on  by  him  thereat.    And  the  plaintifi  entered  into 
negotiations  with  the  defendant  with  a  view  of  purchasing  the  same. 

2.  In  the  course  of  such  negotiations,  viz.  on  April  11th,  1914,  the 
defendant  verbally  represented  to  the  plaintiS  that  the  said  business  had 
made  a  profit  of  £300  during  the  preceding  six  months. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  shop  and 
goodwill  from  the  defendant,  and  then  and  there  paid  him  the  sum  of  £150 
as  a  deposit  in  part  payment  of  the  purchase-money,  relying  on  the  truth 
of  what  the  defendant  had  stated. 

4.  The  defendant's  statement  was  not  true.  The  said  business  had  not 
during  the  preceding  six  months  made  a  profit  of  £300,  or  any  other  sum. 
On  the  contrary,  it  had  made  a  loss  during  that  period. 

5.  The  defendant  was  well  aware  of  the  facts  stated  in  the  preceding 
paragraph  when  he  made  the  said  statement,  and  he  made  the  same 
fraudulently  with  the  intention  of  inducing  the  plaintiff  to  purchase 
the  said  shop  and  goodwill,  and  to  pay  the  said  deposit  on  the  faith  thereof. 

6.  The  plaintifi,  on  discovering  that  the  defendant's  said  statement  was 
false,  repudiated  the  said  purchase,  and  refused  to  complete  the  same  ; 
and  the  consideration  for  his  said  deposit  of  £150  has,  therefore,  wholly 
failed. 

7.  [Allegations  of  special  damage,  if  any.] 
And  the  plaintifi  claims — 

(1)  The  return  of   the  said  deposit  of  £150  with  interest  thereon  at 

the  rate  of  5  per  cent,  per  annum  from  April  11th,  1914,  till 
payment  or  judgment. 

(2)  Damages  for  the  said  misrepresentation. 


Claim  for  Misrepresentation  on  the  Sale  of  a  Public-House,  with  alternative 
Claims  for  Fraud  and  Breach  of  Warranty  (b). 

1.  By  a  contract  in  writing  dated  the  — — ,  19 — ,  the  plaintifi 

agreed  to  purchase  from  the  defendant  and  the  defendant  agreed  to  sell  to 

the  plaintifi  the  lease  and  goodwill  of  a  public-house  called  "  The ," 

in Road, ,  for  £ . 

2.  The  said  contract  was  completed  on  the ,  19 — ,  and  the 

plaintifi  paid  to  the  defendant  £ [and  executed  a  memorandum  of 

charge  in  favour  of  the  defendant  to  secure  the  remaining  £ and  interest 

thereon]. 

3.  In  order  to  induce  the  plaintifi  to  make  and  complete  the  said  contract 

(6)  Where  there  is  an  express  warranty  given  on  a  sale,  or  where  the  contract  of 
sale  implies  a  warranty,  the  Statement  of  Claim  may  be  framed  either  upon  the 
contract  or  upon  the  wrong,  or,  alternatively,  upon  both.  The  facts  on  which 
each  such  alternative  claim  is  grounded  must  be  separately  and  distinctly  stated 
(Ord.  XX.,  1.  7  ;  and  see  the  remarks  of  Thesiger,  L.J.,  in  Davi/  v.  Qarrett,  7  Ch.  D. 
473,  489 ;  47  L.  J.  Ch.  218). 
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and  pay  tie  said  money  [and  to  execute  the  said  memorandum  of  charge] 
the  defendant  represented  to  the  plaintifi  [and  in  consideration  of  his 
doing  so  warranted] 

(a)  that  the  payments  made  at  the  said  public-house  for  beer  and  ale, 

wines,  spirits,  and  sundries,  amounted  to  £ a  month,  as 

follows,  viz.  : — ■ 

Beer  and  ale    £ 

Wines  and  spirits   £ 

Sundries £ 


(b)  that  the  said  figures  represented  payments  actually  made  by  the 

defendant  for  goods  actually  delivered  at  the  said  public-house  ; 

(c)  that  the  said  payments  were  made  in  respect  of  goods  delivered  at  the 

said  public-house  and  sold  and  consumed  thereat  in  the  ordinary 
and  legitimate  course  of  business  there. 

(d)  that  the  said  payments  represented  a  genuine  trade  and  honestly 

showed  the  amount  of  bond  fde  and  legitimate  trade  done  at  the 
said  public-house. 

4.  The  said  representations  [and  warranty]  were  made  by  and  are  to  be 
inferred  from 

(a)  Two  memoranda,  one  dated ,19 — ,  and  the  other  undated, 

handed  by  the  defendant's  agents,  — — ,  to  the  plaintiff's  agent  in 
the  early  part  of ,  19 — . 

(b)  Verbal  statements  made  by  the  defendant  [or  the  defendant's  agent 

G.  H.] ,  to  the  plaintifi  on  the ,  19 — . 

5.  The  plaintiff  was  induced  to  and  did  make  and  complete  the  said  con- 
tract and  pay  the  said  money  [and  execute  the  said  memorandum  of  charge] 
by  and  on  the  faith  of  the  said  representations  [and  warranty]. 

6.  The  plaintiff  has  since  discovered  and  the  fact  is  that  each  of  the  said 
representations  was  untrue  [and  the  said  warranty  broken]  in  this  that — 

(a)  The  said  payments  did  not  amount  to  the  said  sums  or  anything  like 

so  much. 

(b)  The  said  payments  were  not  actually  made  nor  were  they  made  for 

goods  actually  delivered  at  the  said  public-house. 

(c)  The  said  payments  were  not  made  in  respect  of  goods  delivered  at 

or  sold  or  consumed  at  the  said  public-house  in  the  ordinary  and 
legitimate  course  of  business  there  but  were  fictitious  or  represented 
payments  for  goods  delivered  or  consumed  elsewhere  than  at  the 
said  public-house  or  disposed  of  otherwise  than  in  the  ordinary  and 
legitimate  course  of  business  there. 

(d)  The  said  payments  did  not  represent  a  genuine  trade  or  honestly 

show  the  amount  of  bond  fide  and  legitimate  trade  done  at  the  said 
public-house. 

7.  Further  or  in  the  alternative  the  plaintiff  says  that  the  defendant 
made  the  said  representations  fraudidently  and  either  well  knowing  that 

B.L.  21 
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the  same  were  false  or  recklessly  and  not  caring  whether  they  were  true  or 
false. 

8.  So  soon  as  he  discovered  that  the  said  representations  were  untrue 
the  plaintifi  elected  to  rescind  the  said  contract. 

9.  By  reason  of  the  matters  aforesaid  the  said  lease  and  goodwill  were 

worthless  or  worth  far  less  than  the  said  £ ,  and  the  said  public-house 

can  only  be  worked  at  a  loss  and  the  said  plaintifE  has  lost  the  said  £ 

and  interest  thereon  and  all  the  expenses  and  trouble  he  was  and  will  be 
put  to  in  acquiring  and  going  into  and  out  of  the  said  public-house. 

Particulars. 
Estimated  expenses,  £500,  made  up  as  follows : — [State  them.] 
The  plaintifi  claims  : — 

(a)  Eescission  of  the  contract. 

(b)  [Cancellation  of  the  said  memorandum  of  charge.] 

(c)  Return  of  the  said  £ and  interest  thereon. 

(d)  Damages. 


Claim  against  a  Building  Owner  for  Fraudulently  inducing  the  Architect  to 
withheld  a  Certificate  (c). 

1.  The  plaintifi  is  a  builder,  and  he  was  employed  by  the  defendant 
under  a  contract  in  writing  dated  June  20th,  1912,  to  build  a  garage 
adjoining  the  defendant's  house.  No.  63,  Long  Street,  Hightown. 

2.  The  defendant  employed  one  H.  C.  Marston  as  his  architect,  and  it 
was  a  term  of  the  said  contract  that  the  plaintifi  should  not  be  paid  in 
full  for  his  work  until  the  said  H.  C.  Marston  had  given  his  certificate 
that  the  said  work  had  been  completed  in  a  sound  and  workmanlike 
manner  to  his  satisfaction. 

3.  The  said  work  was  completed  in  a  sound  and  workmanlike  manner  on 
August  23rd,  1912,  and  the  said  H.  C.  Marston  was  satisfied  therewith. 

4.  Nevertheless,  the  defendant  has  fraudulently  induced  the  said  H.  C. 
Marston  to  refrain  from  giving  his  final  certificate  and  he,  the  defendant, 
refuses  to  pay  to  the  plaintifi  the  balance  of  moneys  due  to  him. 

And  the  plaintifi  claims  £■ damages. 

(c)  An  architect  employed  to  determine  questions  between  a  builder  and 
employer  may  be  sued  for  neglecting  to  perform  the  functions  he  has  undertaken 
to  perform.  (See  Kimberley  v.  Dick,  L.  R.  13  Eq.  1  ;  41  L.  J.  Ch.  38.)  It  has 
been  held  that,  if  the  employer  induces  the  architect  fraudulently  to  withhold  his 
certificate,  the  employer  is  liable  to  be  sued  for  inducing  the  architect  to  act  in 
this  manner  (Batterbury  v.  Vyse,  32  L.  J.  Ex.  177).  And  so  where  the  architect, 
having  agreed  with  the  plaintiff  to  give  his  certificate  when  the  work  was  com- 
pleted, fraudulently  withheld  it  in  collusion  with  the  employer,  it  was  held  the 
architect  was  liable  in  damages  (Laibrooke  v.  Barrett,  46  L.  J.  C.  P.  798).  He 
cannot,  however,  be  held  liable  for  mere  errors  of  judgment  in  the  discharge  of 
his  duty  of  adjudicating  {KimherUy  v.  Dick,  supra ;  Stevenson  v.  Watson, 
4  C.  P.  D.  148 ;  48  L.  J.  C.  P.  318). 
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For  Fraudukntly  Representing  that  a  Third  Person  might  be  trusted  with 

Goods  on  Credit  (d). 

1.  In  the  montli  of  May,  1914,  one  G.  H.  was  desirous  of  purchasing 
from  the  plaintifi  5  tons  of  hay  at  the  price  of  £ a  ton  on  credit. 

2.  In  order  to  induce  the  plaintiS  to  sell  such  hay  to  the  said  G.  H.,  the 
defendant,  by  letter  dated  May  10th,  1914,  fraudulently  represented  to 
the  plaintiff  that  the  said  G.  H.  then  held  a  responsible  situation,  and  was 
then  in  good  circumstances,  and  might  safely  be  trusted  with  goods  on 
credit. 

3.  The  said  G.  H.  did  not  then  hold  a  responsible  situation,  and  was  not 
then  in  good  circumstances,  and  could  not  then  be  safely  trusted  with  goods 
on  credit,  as  the  defendant  then  well  knew. 

4.  By  means  of  the  said  fraudulent  representation,  the  defendant 
induced  the  plaintiff  to  sell  the  said  hay  to  the  said  G.  H.  at  the  said  price  ; 
and  it  was  delivered  to  him  on  May  14th,  1914.  Yet  the  said  G.  H.  has 
not  paid  the  price  of  the  said  hay  or  any  part  thereof. 

And  the  plaintifi  claims  £ damages. 


Against  a  Director  of  a  Company  for  inducing  a  Person  to  apply  for  and 
take  Shares  by  Fraudulent  Statements  in  a  Prospectus  (e). 

1.  On  the  31st  January,  19 — •,  the  defendant  issued  a  prospectus  to 
the  public  relating  to  the  A.  B.  Company,  Limited. 

(d)  By  the  9  Geo.  4,  c.  14  (Lord  Tenterden's  Act),  s.  6,  "  No  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  relating  to  character,  conduct,  credit, 
ability,  trade  or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  upon  (sic),  unless  such  represen- 
tation or  assurance  be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
with." 

In  the  case  of  a  representation,  partly  written  and  partly  verbal,  if  the  part 
which  is  LQ  writing  was  relied  on  by  the  plaintiff  to  a  substantial  and  material 
extent,  the  statute  is  satisfied  as  to  that  part  of  the  representation  and  the  plaintiff 
can  sue  thereon  (Tatton  v.  Wade,  18  C.  B.  371  ;  25  L.  J.  C.  P.  240 ;  and  see 
Clarke  v.  Dickson,  6  C.  B.  N.  S.  453  ;  28  L.  J.  C.  P.  225).  The  representation 
must  be  signed  by  the  party ;  a  signature  by  his  agent  wiU  not  suffice  (8wift  v. 
Jewsbury,  L.  R.  9  Q.  B.  301  ;  43  L.  J.  Q.  B.  56 ;  Hosegood  v.  Bull,  36  L.  T.  617). 
Consequently  an  incorporated  banking  company  is  not  made  Uable  for  such 
representations  by  a  document  signed  by  their  manager  {Hirst  v.  West  Riding 
Banking  Co.,  [1901]  2  K.  B.  560 ;  70  L.  J.  K.  B.  828).  So  a  partner  of  a  firm, 
signing  such  a  representation  in  the  name  of  the  firm  with  the  authority  of  the 
firm,  makes  himself  only,  and  not  his  partners,  liable  {Mason  v.  Williams,  28 
L.  T.  232). 

(e)  If  the  officers  or  promoters  of  a  company  fraudulently  pubHsh  false  state- 
ments of  fact  in  order  to  induce  persons  to  invest  in  the  shares  or  securities  of 
the  company,  and  such  persons  on  the  faith  of  those  statements  do  so  invest  and 
thereby  sustain  a  loss,  the  officers  or  promoters  so  acting  are,  independently  of  any 
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2.  On  the    1st  February,  19 — ,  the  plaintifE  received  a  copy  of  this 
prospectus. 

3.  The  plaintifi  on  the  ■ ,  19 — ,  subscribed  for  100  shares  in  the 

company  on  the  faith  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentations,  of  which  the  following 
are  particulars  : — 

(a)  The  prospectus  stated  "  ■ ,"  whereas  in  fact . 

(b)  The  prospectus  stated  "  • — ■ — ,"  whereas  in  fact . 

(c)  The  prospectus  stated  "  ■ ,"  whereas  in  fact . 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above  particulars. 

6.  The  following  facts,  which  were  within  the  knowledge  of  the  defendant, 
are  material,  and  were  not  stated  in  the  prospectus  : — 

(a) 

(b) 

7.  The  plaintrS  has  paid  calls  to  the  company  to  the  extent  of  £1000. 
The  plaintifi  claims  : — 

(1)  Eepayment  of  £1000  and  interest. 

(2)  Indemnity. 

(See  R.  S.  C,  1883,  Aff.  C,  Sect.  VI.,  No.  14.) 


See  a  form :  Broome  v.  Speah  [1903]  1  Ch.  at  p.  593. 


Claim  against  Promoters  for  Fraudulent  Misrepresentation  inducing  the 
Plaintiff  to  Purchase  Shares. 

1.  For  some  time  prior  to  the ,  19 — ,  the  defendants  had 

carried  on  business  as at ,  in  the of ,  as  " ." 

statute,  responsible  for  damages  in  an  action  for  fraud  {Angus  v.  Clifford,  [1891] 
2  Ch.  449  ;  60  L.  J.  Ch.  443).  As  the  primd  facie  object  of  a  prospectus  is  to 
induce  persons  to  take  shares  or  debentures  directly  from  the  company,  and  as  it 
is  not,  in  general,  addressed  to  persons  buying  them  in  the  market  from  previous 
aUottees,  the  persons  so  buying  cannot,  in  general,  sue  the  officers  or  promoters 
of  the  company  in  respect  of  misrepresentations  contained  therein  (Peek  v. 
Qurney,  L.  R.  6  H.  L.  378  ;  43  L.  J.  Ch.  19) ;  but  where  the  prospectus  is  intended 
to  induce  persons  to  buy  in  the  market,  persons  so  buying  may  maintain  an  action 
against  those  issuing  it  for  that  purpose  (Andrews  v.  Mochford,  [1896]  1  Q.  B.  372  ; 
65  L.  J.  Q.  B.  302). 

One  officer  or  promoter  is  not,  by  reason  of  his  position,  the  agent  of  the  others  so 
as  to  render  them  responsible  for  his  frauds,  to  which  they  have  neither  expressly 
nor  tacitly  assented  and  to  which  they  have  not  been  party  ( Weir  v.  Bell,  3  Ex.  D. 
238  ;  47  L.  J.  Ex.  704  ;   Cargill  v.  Bower,  10  Ch.  D.  502  ;   47  L.  J.  Ch.  649). 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69),  s.  81,  requires 
that  every  prospectus  shaU  contain  statements  specified  in  that  section.  This 
section  does  not  enact,  as  s.  38  of  the  Companies  Act,  1867  (now  repealed),  did, 
that  any  prospectus  which  fails  to  comply  with  its  requirements  shall  be  deemed 
to  be  fraudulent.  It  is  submitted,  however,  that  in  the  event  of  non-compliance 
with  the  section,  an  action  would  lie  for  the  breach  of  the  statutory  duty. 
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2.  In  or  before ,  19 — ,  the  defendants  conceived  the  idea  of  raising 

money  by  starting  a  company  to  be  called  the  " Company  Limited," 

to  which  they  proposed  to  sell  at  an  exorbitant  price  that  part  of  the  busi- 
ness hitherto  carried  on  by  them  which  consisted  of  the  making  of 

nails,  themselves  continuing  to  carry  on  on  their  own  account  the  other 

portion  of  the  business  previously  carried  on  by  them.    The  nail 

business  so  proposed  to  be  transferred  to  the  proposed  company  was  com- 
paratively worthless  and  unprofitable,  whereas  the  other  portions  of  the 
said  business  were  valuable  and  profitable. 

3.  The  defendants  accordingly  promoted  and  started  and  registered  a 

company  called  the  " Company  Limited,"  which  is  hereinafter  referred 

to  as  "  the  said  company." 

4.  The  defendants,  in  order  to  induce  the  plaintiff  to  purchase  shares  in 

the  said  company,  made  the  following  representations  and  statements  to 

him,  viz. : — 

(a)  1 

/,  >  >  That  [here  set  out  the  representations]. 

5.  The  said  representations  were  contained  in  a  prospectus,  which  was 
prepared  and  issued  by  the  defendants  for  the  purpose  of  inducing  persons  to 
apply  for  and  to  purchase  shares  in  the  said  company  and  was  sent  by 

post  on  the ■ ,  19 — ,  by  the  defendant  C.  D.  on  behalf  of  himself 

and  the  other  defendants  to  the  plaintifi.     They  were  also  made  verbally 

to  the  plaintiff  on  the ,  19 — ,  by  the  defendant  C.  D.  on  behalf 

of  himself  and  the  other  defendants  and  on  the ,  19 — ,  by  one 

G.  H.  as  agent  for  the  defendants. 

6.  The  said  representations  were,  and  each  of  them  was,  false  and  untrue. 
In  particular  [here  set  out  the  respect  in  which  the  representation  was  untrue]. 

7.  The  defendants  at  the  time  when  they  made  or  caused  to  be  made 
the  said  representations  knew  them  to  be  false  and  untrue. 

8.  The  defendants  made  or  caused  to  be  made  the  said  representations 
in  order  to  induce  the  plaintiff  to  buy  and  become  the  holder  of  the  shares 
in  the  said  company  hereinafter  mentioned. 

9.  By  means  of  the  said  representations  and  acting  on  the  faith  thereof 
and  in  the  belief  that  the  same  were  true,  the  plaintiff  was  induced  to 

purchase  and  did  on  the ,  19 — ,  purchase shares  in  the  said 

company,  for  which  he  paid  £ . 

10.  The  said  shares  so  purchased  by  the  plaintiff  were  and  have  ever 
since  been  worthless  or  worth  much  less  than  the  price  which  the  plaintiff 
was  induced  by  the  said  representations  to  pay  and  did  pay  for  the  same, 

and  the  plaintiff  has  lost  the  said  £ which  he  paid  as  aforesaid  and  the 

interest  thereon  and  use  thereof,  and  was  and  is  otherwise  injured. 

The  plaintiff  claims — 
£ damages. 


See  a  like  form  :  Gibbs  v.  Guild,  8  Q.  B.  D.  296. 
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Against  a  Director  of  a  Company,  for  Compensation  for  Loss  or  Damage  from 
Untrue  Statements  in  a  Prospectus,  under  s.  84  of  the  Companies 
(Consolidation)  Act,  1908  (/). 

1.  On  the ,  19 — ,  a  prospectus  was  issued  inviting  persons  to 

subscribe  for  shares  in  a  company  called  ,  which  was  a  company 

within  the  meaning  of  the  Companies  Act,  1908.   . 


(/ )  By  the  Companies  (Consolidation)  Act,  1908,  s.  84,  re-enacting  the  Directors' 
Liability  Act,  1890,  s.  3,  an  action  lies  for  damage  sustained  by  reason  of  any 
untrue  statement  in  a  prospectus  or  notice  which  invites  persons  to  subscribe 
for  shares  in,  or  debentures,  or  debenture  stock  of,  a  company,  or  in  any  report  or 
memorandum  appearing  on  the  face  thereof,  or  by  reference  incorporated  therein 
or  issued  therewith,  at  the  suit  of  any  person  subscribing  for  shares,  debentures, 
or  debenture  stock,  on  the  faith  of  such  prospectus  or  notice,  against  every  person 
who  was  a  director  of  the  company  at  the  time  of  the  issue  of  the  prospectus  or 
notice,  or  who  authorised  the  issue  thereof,  or  who  having  authorised  such  naming 
of  him,  is  named  in  the  prospectus  or  notice  as  a  director,  or  as  having  agreed 
to  become  a  director,  and  against  every  promoter  party  to  the  preparation  of 
the  prospectus  or  notice,  or  of  the  portion  thereof  containing  the  untrue  statement, 
unless  it  is  proved  : — 

"  (a)  With  respect  to  every  untrue  statement  not  purporting  to  be  made  on 
the  authority  of  an  expert,  or  of  a  public  official  document  or  statement, 
that  he  had  reasonable  ground  to  believe,  and  did  up  to  the  time  of  the 
allotment  of  the  shares,  or  debentures,  as  the  case  may  be,  beheve,  that 
the  statement  was  true  ;  and 
"  (b)  With  respect  to  every  untrue  statement  purporting  to  be  a  statement 
by  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report 
or  valuation  of  an  expert,  that  it  fairly  represented  the  statement,  or 
was  a  cori'ect  and  lair  copy  of  or  extract  from  the  report  or  valuation. 
Provided  that  the  director,  person  named  as  director,  promoter,  or 
person  who  authorised  the  issue  of  the  prospectus,  shall  be  liable  to 
pay  compensation  as  aforesaid  if  it  be  proved  that  he  had  no  reasonable 
ground  to  believe  that  the  person  making  the  statement,  report,  or 
valuation  was  competent  to  make  it ;  and 
"  (c)  With  respect  to  every  such  untrue  statement  purporting  to  be  a  statement 
made  by  an  official  person  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  public  official  document,  that  it  was  a  correct  and 
fair  representation  of  the  statement  or  copy  of  or  extract  from  the 
document ; 
or  unless  it  is  proved : — 

(i)  that  having  consented  to  become  a  dnector  of  the  company  he  withdrew  his 
consent  before  the  issue  of  the  prospectus  or  notice,  and  that  it  was 
issued  without  his  authority  or  consent,  or 
(ii)  that  the  prospectus  or  notice  was  issued  without  his  knowledge  or 
consent,  and  that  on  becoming  aware  of  its  issue  he  forthwith  gave 
reasonable  public  notice  that  it  was  so  issued  without  his  knowledge  or 
consent,  or 
(iii)  that  after  the  issue  of  such  prospectus  or  notice  and  before  allotment 
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2.  The  plaintifE  on  the — ,  19 — ,  subscribed  for shares  in  the 

said  company  on  the  faith  of  the  said  prospectus. 

3.  The  prospectus  contained  the  following  statements  : — 
Particulars  : — 

(a)  The  monthly  yield  of  ore  from  the  said  mine  was,  etc. 

(b)  etc. 

4.  Each  of  the  said  statements  was  and  is  untrue.    The  yield  of  the  said 
mine  is  not  and  never  was,  etc. 

5.  At  the  time  of  the  issue  of  the  said  prospectus,  the  defendant  was  a 
director  of  the  said  company. 

6.  The  plaintifi  has  by  reason  of  the  said  untrue  statements  sustained 
loss  and  damage,  of  which  the  following  are  particulars  : — 


Claim  for  Frauduknt  Misrepresentation  in  a  Prospectus,  with  Alternative 
Claim  under  s.  84  of  the  Companies  (Consolidation)  Act,  1908. 

1.  On  or  about  the ,  19 — ,  the  defendant  became  a  director  of 

the Company  Limited,  which  is  a  company  registered  under  the  Com- 
panies (Consolidation)  Act,  1908. 

2.  In  or  about ,  19 — ,  while  the  defendant  was  such  a  director,  a 

prospectus  was  with  the  authority  of  the  defendant  issued  by  the  company 
with  the  intention  of  inducing  the  public  to  apply  for  [purchase  or  otherwise 
acquire]  shares  in  the  company.  The  said  prospectus  was  sent  to  and 
received  by  the  plaintifE  with  the  authority  of  the  defendant. 

3.  On  the  faith  of  and  in  consequence  of  receiving  the  said  prospectus 

the  plaintifi  on  the ,  19 — ,  applied  for  and  was  subsequently 

allotted  [or,  purchased]  • shares  of  £1  each  in  the  said  company  and 

paid  £ for  the  same. 

4.  The  said  prospectus  contained  misrepresentations  and  was  false  and 
fraudident  to  the  knowledge  of  the  defendant  in  the  following  particulars. 
The  said  prospectus  contained  statements- — • 

(a)  That  [here  set  out  the  false  statements  complained  of]. 

thereunder,  he,  on  becoming  aware  of  any  untrue  statement  therein, 

withdrew  his  consent  thereto,  and  gave  reasonable  publio  notice  of  such 

withdrawal,  and  of  the  reason  therefor." 

In  cases  within  this  enactment  it  is  sufficient  for  the  plaintiff  in  an  action  there- 

imder  to  state  simply  the  facts  which  bring  the  case  within  the  earlier  part  of  the 

section,  without  alleging  fraud  or  knowledge  of  the  falsity  of  the  statement  on  the 

part  of  the  defendant,  as  the  burden  is  oast  upon  the  defendant  of  alleging  and 

proving  such  of  the  grounds  of  defence  mentioned  in  the  section  as  he  may  rely 

upon.     As  to  claims  for  indemnity  and  contribution  by  directors  inter  se,  see 

s.  84  (4)  and  Gerson  v.  Simpson,  [1903]  2  K.  B.  197  ;  72  L.  J.  K.  B.  603  ;  Shepheard 

V.  Bray,  [1907]  2  Ch.  571 ;  76  L.  J.  Ch.  692,  and  ante,  p.  124. 

The  period  of  limitation  for  actions  under  this  Act  appears  to  be  six  years 
{TJiomson  v.  Clanmorris,  [1900]  1  Ch.  718 ;  69  L.  J.  Ch.  337). 
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5.  The  said  statements  were  false  and  fraudulent  in  the  following  respects, 
viz.  : — 

(a)  [Here  set  out  the  respects  in  which  the  statements  were  false.] 

6.  In  the  alternative  the  defendant  had  not  up  to  the  time  of  the  appli- 
cation for  and  allotment  to  [or,  purchase  by]  the  plaintifi  of  the  said  shares 
in  the  company  reasonable  ground  to  believe  that  the  statements  in  the  pro- 
spectus herein  referred  to  were  true  or  in  the  further  alternative  the  state- 
ments aforesaid  were  made  recklessly  and  without  any  belief  in  their  truth. 

7.  The  said  prospectus  did  not  specify  the  dates  and  names  of  the  parties 
to  certain  contracts  in  accordance  with  section  81  of  the  Companies  (Con- 
solidation) Act,  1908. 

Particulars  : — 
(a)  Contracts  [here  specify  the  contracts  omitted]. 

8.  The  said  shares  in  the  company  became  absolutely  valueless  and  the 
plaintifi  has  lost  the  whole  of  the  amounts  paid  by  him  as  aforesaid  : — 

The  plaintifi  claims — 

(1)  £ damages  for  fraud. 

(2)  In  the  alternative  £ for  compensation  under  s.  84  of  the 

Companies  (Consolidation)  Act,  1908. 


Claim  under  s.  84  of  the  Companies  (Consolidation)  Act,  1908,  in  respect  of 
Misrepresentation  on  an  Issue  of  Debentures,  with  an  alternative  Claim 
for  Fraudulent  Misrepresentation  (g). 

1.  The  above-named  defendants  E.  F.  and  G.  H.  were  at  the  time  of  the 
issue  of  the  prospectus  hereinafter  mentioned  and  are  still  directors  of  a 

company  called  the   Company  Limited,   which  was  a   company 

registered  under  the  Companies  (Consolidation)  Act,  1908.  Each  of  the 
other  two  defendants  was  a  promoter  of  the  said  company  within  the 
meaning  of  s.  84  of  the  said  Act. 

2.  In  or  about ,  19 — ,  the  defendants  issued  or  authorised  the  issue 

to  the  public  and  to  each  of  the  plaintifis  of  a  prospectus  dated  the 

19 — ,  inviting  subscriptions  for,  and  for  the  purpose  of  inducing  the 


public  and  the  plaintifis  to  apply  for  and  take,  4|  per  cent,  first  mortgage 
debentures  of  £100  each  in  the  said  company  to  the  amount  of  £50,000. 
Each  of  the  defendants  authorised  and  was  a  party  to  the  preparation 
and  issue  of  the  said  prospectus,  and  the  prospectus  named  the  defendants 
E.  F.  and  G.  H.  as  directors  of  the  said  company. 

3.  The  said  prospectus  contained  [inter  alia)  the  following  representa- 
tions : — [Here  set  out  the  representations.] 

(g)  Persons  who  have  been  separately  induced  to  take  debentures  on  the  faith 
of  erroneous  statements  contained  in  the  same  fraudulent  prospectus  may  join 
as  co-plaintiffs  under  Ord.  XVI.,  r.  1  [Drincqbier  v.  Wood,  [1899]  1  Ch.  393 ;  68 
L.  J.  Oh.  181  ;  and  see  Compania  Sansinena,  <hc.  v.  Moulder  Tiros.,  [1910]  2  K.  B. 
3.54 ;   79  L.  J.  K.  B.  1094). 


Digitized  by  Microsoft® 


FRAUD  329 

4.  All  the  aforesaid  representations  were  material,  and  each^of  them 
was  untrue. 

In  particular — [here  state  in  what  respect  each  representation  was  untrue]. 

5.  The  defendants  wilfully  and  fraudulently  concealed  from  the  plaintifis 
the  following  facts  material  to  be  known  and  which  made  the  statements 
contained  in  the  said  prospectus  false  and  misleading,  viz.  : — [here  set  out 
any  concealments]. 

6.  The  following  contracts  material  to  be  known  were  suppressed  and 
concealed  in  the  said  prospectus,  viz.  : — [here  set  out  any  contracts  not 
disclose^. 

7.  Each  of  the  plaintiffs,  upon  the  faith  of  the  said  prospectus  and  believ- 
ing the  said  representations  contained  in  it  to  be  true,  and  on  the  faith  of 
the  said  prospectus  fully  disclosing  all  the  material  facts  relative  to  the  said 
company,  was,  as  the  defendants  intended  he  should  be,  induced  to  and 
did  subscribe  and  pay  for  debentures  of  the  said  company.     The  plaintiff 

A.  B.  on  the ,  19 — ,  subscribed  and  paid  for  100  of  the  said  debentures  ; 

and  the  plaintifi  C.  D.,  on  the  ,  19 — ,  subscribed  and  paid  for  200 

of  the  said  debentures. 

8.  By  reason  of  the  matters  aforesaid  the  said  debentures  were  and  are 
worthless  and  unsecured.  [A  receiver  and  manager  of  the  property  of  the 
said  company  has  been  appointed  by  the  Court  in  an  action  brought  by  the 
first  mortgage  debenture  holders],  and  on  the  realisation  of  its  assets  there 
will  be  little  or  nothing  realised,  and  each  of  the  plaintifis  has  lost  the 
amount  subscribed  and  paid  by  him  and  interest. 

9.  In  the  alternative  the  plaintifis  say  that  the  defendants  E.  F.  and 
G.  H.  issued  the  said  prospectus  falsely  and  fraudulently,  knowing  the  same 
to  be  untrue,  or  with  reckless  carelessness  as  to  the  truth  or  falsity  thereof, 
and  with  intent  that  the  same  should  be,  as  in  fact  it  was,  acted  on  by  the 
plaintifis. 

Each  of  the  plaintiffs  claims  the  amount  subscribed  and  paid  by  him  and 
interest  thereon  as  compensation  under  s.  84  of  the  Companies  (Consolida- 
tion) Act,  1908,  and  alternatively  as  damages. 


Highways  (h). 


{h)  The  highways  in  England  are  mainly  regulated  by  the  Highways  Acts,  1835 
to  1885,  by  ss.  144r— 149  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  the 
Metropolis  Management  Acts,  by  ss.  11,  41  (4),  85  of  the  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41r),  and  s.  25  of  the  Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73).  The  last-named  Act  estabUshes  District  Councils,  urban  and  rural, 
and  transfers  to  the  rural  District  CouncUs  the  powers,  duties  and  UabUities  of 
the  former  authorities  in  regard  to  highways,  other  than  such  main  roads  in  the 
county  as  the  County  Council  retain.  (See  ss.  21,  25,  84  (4)  and  s.  11  of  the 
L.  G.  Act,  1888,  and  Public  Health  Act,  1895,  s.  144.) 

By  s.  11  of  the  Local  Government  Act,  1888,  all  roads  in  a  county  which  are 
main  roads  within  the  meaning  of  the  Highways,' &c.,  Act,  1878  (except  where  the 
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Claim  against  a  Highway  Authority  for  Misfeasance  (i). 

1.  The  defendants  were  and  are  the ,  and  the  oifice  of  surveyor  of 

highways  for  the district  was  and  is  vested  in  them. 

urban  authority  of  the  district  claims  to  repair  and  maintain  them),  vest  together 
with  the  materials  thereof  and  drains  belongmg  thereto  in  the  County  Council, 
and  are  to  be  repaired  and  maintained  by  that  body. 

Subject  to  the  above  provisions  as  to  main  roads,  by  s.  149  of  the  Public  Health 
Act,  1875,  all  "  streets  "  in  any  urban  district  which  are  highways  repairable  by 
the  inhabitants  at  large,  and  the  pavements,  stones,  and  other  materials  thereof, 
and  all  buildings,  implements,  and  other  things  provided  for  the  purposes  thereof, 
vest  in  and  are  under  the  control  of  the  urban  District  Council.  By  s.  4  of  that 
Act  "  street  "  includes  "  any  highway  (not  being  a  turnpike  road),  and  any  pubho 
bridge  (not  being  a  county  bridge),  and  any  road,  lane,  footway,  square,  court, 
alley,  or  passage,  whether  a  thoroughfare  or  not "  (Robinson  v.  Local  Board  of 
Barton,  8  App.  Cas.  798  ;  63  L.  J.  Ch.  226  ;  Att,-Oen.  v.  Sujjford,  [1899]  1  Ch.  537  ; 
68  L.  J.  Ch.  179).  The  urban  District  Council  has  in  such  "  streets,"  and  in  the 
materials  composing  them,  and  in  the  roadside  strips  or  wastes  forming  part  of 
any  such  "  streets,"  such  property  only  as  is  necessary  for  the  control,  protection 
and  maintenance  of  them  as  a  highway  for  pubHc  use,  and  not  the  ownership  of 
the  soil  beneath  (Mayor  of  Tunhridge  Wells  v.  Baird,  [1896]  A.  C.  434;  65  L.  J. 
Q.  B.  451  ;  Bradford  v.  Maijor  of  Eoiibourne,  [1896]  2  Q.  B.  205 ;  65  L.  J.  Q.  B. 
571).  The  "  area  of  user,"  as  it  is  termed,  alone  vests  m  the  authority ;  thus  it 
has  been  held  that  an  authority  cannot  forbid  or  control  electric  wires  placed  at 
such  a  height  above,  or  depth  below  a  highway,  as  to  be  altogether  incapable  of 
causing  interference  with  the  traffic  along  it  (FincMey  Electric  Co.  v.  FincMey 
Urban  Council,  [1903]  1  Ch.  437  ;  72  L.  J.  Ch.  297).  But  the  PubUc  Health  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  13,  gives  to  urban  Councils  power  to  make  bye-laws 
for  the  prevention  of  danger  from  wires  placed  over  or  across  streets  for  the 
purpose  of  any  telegraph,  telephone,  Ughting,  or  other  purpose.  In  the  absence 
of  evidence  to  the  contrary,  all  between  the  fences  of  an  ordinary  road  is  primA 
facie  to  be  regarded  as  highway  (Harvey  v.  Truro  Rural  Council,  [1903]  2  Ch.  638  ; 
72  L.  J.  Ch.  705),  though  this  presumption  may  be  rebutted  (Belmore  v.  Kent 
County  Council,  [1901]  1  Ch.  873  ;   70  L.  J.  Ch.  501). 

By  s.  15  of  the  Public  Health  Act,  1876,  every  local  authority  is'bound  to  keep  in 
repair  all  sewers  belonging  to  it  (as  to  which  see  s.  13),  and  is  consequently  liable  to 
persons  lawfully  using  a  highway  in  which  suoh  sewers  are  placed  for  injuries 
caused  to  such  persons  by  the  sewers  beuig  negligently  allowed  to  remain  in  a 
defective  and  dangerous  state  (White  v.  Hindley  Local  Board,  L.  R.  10  Q.  B.  219  ; 
44  L.  J.  Q.  B.  1 14 ;  Blackmore  v.  The  Vestry  of  Mile  End,  9  Q.  B.  D.  451 ;  51 L.  J. 
Q.  B.  496). 

As  to  actions  by  the  owner  of  the  soil  of  a  highway  for  trespassmg  thereon  by 
using  it  for  other  purposes  than  that  of  passing  and  repassing,  see  "  Trespass," 
post,  p.  422. 

(i)  A  highway  authority  is  not  Uable,  as  such,  for  damages  caused  to  individuals 
by  non-repair  of  a  highway  within  its  district  (Municipal  Council  of  Sydney  v. 
Bourhe,  [1895]  A.  C.  433  ;  64  L.  J.  P.  C.  140  ;  Maguire  v.  Liverpool  Corporation, 
[1905]  1  K.  B.  767  ;  74  L.  J.  K.  B.  369) ;  but  it  is  not  free  from  liabiUty  for  injuries 
caused  by  its  negligence,  or  that  of  its  servants  actmg  withm  the  scope  of  their 
employment,  whether  in  dischargmg  obligations  imposed  on  it  by  statute  or 
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2.  The  highway  from  -^—  to  is  within  the  defendants'   said 

district,  and  at  the  time  of  the  happening  of  the  injuries  to  the  plaintifi 
hereinafter  mentioned  the  defendants  were  repairing  the  said  highway. 

3.  On  the  night  of  the  ■ ■ ,  19 — ,  the  defendants  or  their  servants 

left  on  the  side  of  the  said  highway  near  a  heap  of  stones,  which 

they  had  placed  there  projecting  into  the  said  highway,  without  in  any  way 
lighting  or  guarding  the  same,  and  so  as  to  be  dangerous  to  persons  using 
the  said  highway. 

4.  In  consequence  the  plaintifi,  who  on  the  said  night  was  driving  along 
the  said  highway  in  his  cart,  drove  against  the  said  heap  of  stones,  and  his 
cart  was  overturned  and  injured,  and  he  was  thrown  violently  out  and 
sustained  serious  injuries. 

Particulars  : — [Here  set  out  the  particulars  of  the  injuries  to  the  plaintiff 
and  to  the  cart  and  of  the  damages  claimed.] 


Claim  for  Expense  caused  by  Extraordinary  Traffic  (k). 

1.  The  plaintifis  are  the  Highway  Authority  for  the  Rural  District 
of  M.  in  the  county  of  ,  and  are  liable  or  have  undertaken  to  repair 

otherwise  (Cowley  v.  Neiomarket  Local  Board,  [1892]  A.  C.  .345).  Thus  where  the 
servants  of  a  highway  authority  negligently  left  a  heap  of  stones  by  the  side  of 
one  of  the  highways  within  their  district,  without  a  light  or  guard  at  night, 
whereby  the  plaintiff  drove  against  it  and  was  injured,  the  authority  was  held 
liable  to  the  plaintiff  in  damages  (Foreman  v.  Mayor  of  Canterbury,  L.  R.  6  Q.  B. 
214 ;  40  L.  J.  Q.  B.  138).  And  where  such  a  body  breaks  up  a  road  in  order  to 
repair  it,  or  to  lay  or  repair  the  sewers  under  it,  it  is  liable  for  injuries  caused  by 
its  own  or  its  servants'  negligence  in  restoring  or  repairing  such  road  (see  Whyler  v. 
Bingham  Rural  Council,  [1901]  1  Q.  B.  45,  49 ;  70  L.  J.  Q.  B.  207 ;  Lambert  v. 
Lowestoft,  [1901]  1  Q.  B.  590 ;  70  L.  J.  Q.  B.  333 ;  Shoreditch  (Mayor)  v.  Bull, 
90  L.  T.  210 ;  20  Times  L.  R.  254),  and  in  some  cases  for  that  of  its  contractor. 
(See  Penny  v.  Wimbledon  Urban  Council,  [1899]  2  Q.  B.  72 ;  68  L.  J.  Q.  B.  704, 
and  post,  p.  364.) 

Under  the  Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  28,  29,  tramway 
companies  are  bound  to  repair  that  portion  of  the  highway  which  is  occupied  by 
their  lines,  but  are  not  liable  for  accidents  arising  from  non-repair  thereof,  if  the 
highway  authority  has  bound  itseH  by  contract  with  them  to  repair  that  part 
(Alldred  v.  West  Met.  Tramways  Co.,  [1891]  2  Q.  B.  398 ;  60  L.  J.  Q.  B.  631). 

The  owner  of  a  locomotive  engine  is  responsible  for  damage  done  by  the  escape 
of  sparks  from  such  locomotive  while  passing  along  the  highway  (Powell  v.  Fall, 
5  Q.  B.  n.  597 ;  49  L.  J.  Q.  B.  428 ;  cf.  West  v.  Bristol  Tramways  Co.,  [1908]  2  K.  B. 
14 ;  77  L.  J.  K.  B.  684).  Motors  on  highways  are  regulated  by  the  Locomotives 
on  Highways  Act,  1896  (59  &  60  Vict.  c.  36),  and  the  Motor  Car  Act,  1903  (3  Ed.  7, 
c.  36),  and  the  regulations  made  under  those  Acts.  (See  "  The  Motor  Cars 
(Registration  and  Licensing)  Order,  1903,"  and  "  The  Motor  Cars  (Use  and 
Construction)  Order,  1904.")     See  post,  p.  363. 

As  to  obstructions  to  highways,  see  "  Nuisance,"  post,  p.  384,  and  "  Ways," 
post,  p.  437. 

(k)  It  sometimes  happens  that  a  particular  person  uses  a  highway  in  an 
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the  highways  within  their  said  district  including  the  highway  mentioned 
in  paragraph  3  below. 

2.  The  defendants  are  the  owners  of  a  colliery  called situate  within 

the  plaintifis'  said  district  and  since  about  the  month  of  October,  1911, 
coal  from  the  said  colliery  has  been  conveyed  along  the  highway  in  the 
next  paragraph  mentioned  by  the  defendants,  or  by  or  in  consequence 
of  their  order,  and  has  been  so  conveyed  by  means  of  a  steam  traction 
engine  with  a  trailer  attached  thereto. 

3.  By  a  certificate  of  their  surveyor  dated  August  17th,  1912,  it  appeared 
and  appears  to  the  plaintifis  that,  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbourhood,  extraordinary  expenses  have 
been  incurred  by  the  plaintiffs  in  repairing  the  highway  in  their  district 

leading  from colliery  aforesaid  to station  and  known  as 

Road  by  reason  of  the  damage  caused  by  excessive  weight  passing  along 
the  same  and  extraordinary  traffic  thereon. 

4.  Such  extraordinary  expenses  have  been  incurred  by  the  plaintiffs  as 
aforesaid  by  reason  of  damage  done  since  about  the  month  of  October, 
1911,  and  that  such  weight  and  traffic  have  since  the  said  month  been 
conducted  by  or  in  consequence  of  the  order  of  the  defendants. 

5.  The  said  weight  and  traffic  was  so  conducted  as  aforesaid  in  the  con- 
veyance as  aforesaid  of  coal  from  the  said  colliery  to station  by  means 

of  the  said  steam  traction  engine  and  trailer. 

extraordinary  manner  or  to  an  unusual  degree  ;  and  though  such  user  may  be 
neither  unlawful,  nor  a  nuisance,  still  it  may  put  an  unfair  strain  on  the  metalling 
of  the  road  and  cause  an  vmdue  amount  of  damage.  It  was  felt  that  such  a 
person  ought  to  make  a  special  contribution  to  the  f  imds  of  the  highway  authority. 
Accordingly,  by  sec.  23  of  the  Highways  and  Locomotives  (Amendment)  Act, 
1878,  whenever  damage  has  been  caused  to  a  highway  "  by  excessive  weight 
passing  along  the  same,  or  extraordinary  traffic  thereon,"  the  expense  of  repairing 
it  can  be  recovered  from  the  person  who  created  the  traffic. 

Such  expense  was  at  first  recovered  by  summary  proceedings  taken  before 
justices,  but  now,  by  s.  12  of  the  Locomotives  Act,  189S  (61  &  62  Vict.  c.  29),  such 
expense  must  be  recovered  if  not  exceeding  two  hundred  and  fifty  pounds  in  the 
County  Court,  and  if  exceeding  that  sum  in  the  High  Court.  The  same  section 
also  enacts  that  the  proceedings  must  be  commenced  within  twelve  months  of  the 
time  at  which  the  damage  has  been  done,  or  in  the  case  of  a  building  contract  or 
work  extending  over  a  long  period,  not  later  than  six  months  after  the  completion 
of  the  contract  or  work. 

In  an  action  brought  by  a  highway  authority  to  recover  expense  caused  by 
extraordinary  traffic,  the  Court  of  Appeal  ordered  the  plaintiffs  to  deliver  to  the 
defendants  the  best  particulars  that  they  could  of  the  average  expense  for  the 
past  five  years  of  the  similar  highways  in  the  neighbourhood,  stating  the  cost  of 
labour,  the  establishment  charges,  and  the  nature  and  amount  and  cost  of 
materials,  but  refused  to  order  the  plaintiffs  to  deUver  to  the  defendants  particulars 
of  the  average  expense  for  the  past  five  years  of  the  highway  damaged,  stating 
cost  of  labour,  establishment  charges,  and  the  nature  and  amount  and  cost  of 
materials  (Morpeth  R.  D.  C.  v.  Bullocks  Hall  Colliery  Co.,  [1913]  2  K.  B.  7 ;  82 
L.  J.  K.  B.  647). 
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6.  By  the  said  certificate  the  amount  of  the  said  extraordinary  expenses 
was  stated  to  be  the  sum  of  £801,  but  as  appears  from  the  particulars 
delivered  herewith  the  correct  amount  of  the  said  extraordinary  expenses 
incurred  as  aforesaid  is  the  sum  of  £1075. 

The  plaintifis  claim  £1075. 


For  further  forms  of  Claims  for  Obstructing  or  Causing  Nuisances  on  the 
Highway,  see  "  Nuisances,"  post,  p.  384  et  seq. 


Husband  and  Wife. 

Claim  hy  a  Married   Woman  suing  alone  in  respect  of  a   Tort  committed 

during  Coverture  {T). 

[The  Statement  of  Claim  may  he  in  the  ordinary  form,  as  though  the  plaintiff 
were  a  feme  sole,  but  the  fact  that  the  plaintiff  is  a  married  woman  should  be 
stated  thus  : — ^The  plaintifi  is,  and  was  at  the  time  [or,  times]  hereinafter 
mentioned,  the  wife  of  A.  B.     (See  the  form,  post,  p.  372).] 


Claim  in  an  Action  by  Husband  and  Wife  for  Damages  for  Negligence 
causing  Personal  Injury  to  the  Wife  after  Marriage,  the  Husband 
claiming  also  in  respect  of  the  Damage  to  Himself  {m). 

Between  A.  B.  and  G.  B.,  his  wife Plaintiffs, 

and 
D.E Defendant. 

(l)  A  married  woman  may  now  sue  and  be  sued  in  actions  for  torts  as  if  she 
were  a,ferne  sole,  and  when  she  sues  or  is  sued  alone  in  such  an  action  she  must  be 
described  in  the  writ  as  a  married  woman,  and  it  is  usual  though  unnecessary  also 
to  describe  her  so  in  the  body  of  the  Statement  of  Claim.  If  she  sues  for  a  tort 
to  her  separate  property,  it  is  sufficient  to  describe  it  simply  as  "  her  property,'' 
without  expressly  stating  it  to  be  separate  property ;  but,  where  the  fact  of  the 
marriage  appears  on  the  Statement  of  Claim,  it  is  better  that  the  property  should 
be  stated  to  be  her  separate  property. 

A  wife  may  now  sue  her  husband  for  a  tort  committed  by  him  against  her 
separate  property  (Lamer  y.  Lamer,  [1905]  2  K.  B.  539  ;  74  L.  J.  K.  B.  797), 
but,  with  that  exception,  no  husband  or  wife  is  entitled  to  sue  the  other  for  a  tort 
(M.  W.  P.  Act,  1882,  s.  12).  In  proceedings  under  this  section,  it  shall  be  sufficient 
to  allege  such  property  to  be  her  property  (Butler  v.  Butler,  14  Q.  B.  D.  831  ; 
16  Q.  B.  D.  374 ;  55  L.  J.  Q.  B.  55  ;  B.  v.  Lard  Mayor  of  London,  16  Q.  B.  D.  772  ; 
55  L.  J.  M.  C.  118) ;  and  a  wife  cannot,  even  after  being  divorced,  sue  her  husband 
in  respect  of  a  tort  to  the  person  committed  during  the  coverture  (Phillips  v. 
Barnet,  1  Q.  B.  D.  436 ;  45  L.  J.  Q.  B.  277). 

An  injunction  may  be  obtained  by  a  wife  to  restrain  her  husband  from  entering 
a  house  which  is  her  separate  property  or  in  her  sole  occupation,  where  such  entry 
is  for  some  other  purpose  than  that  of  obtaining  her  society  (Symonda  v.  Hallett, 
24  Ch.  D.  346 ;  53  L.  J.  Ch.  60  ;  see  Wddon  v.  De  Bathe,  14  Q.  B.  D.  339  ;  54 
L.  J.  Q.  B.  113). 

(m)  Although  the  husband  need  not  be  joined  with  the  wife  in  an  action  for  a 
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Statement  of  Claim. 

1.  The  plaintiff  O.  B.  is  and  was  on  the ,  19_  [or,  at  the  time 

when  the  acts  hereinafter  complained  of  were  committed],  the  wife  of  the 
plaintiff  A.  B. 

2.  The  defendant  or  his  servant  on  the iq       „  i- 

drove  a  horse  and  cart  in Street  fh.,  ,i!      Z'-^    ^«glig™tly 

struckandknockeddownthenlainSA  «     '  \  '"        °'''  ^^^  '^'^ 

and  caused  her  personaTinjtls  "  ^'^  ""  '''''^  *^^  ^^^-^^ 

without  looking  where  he  wp!  ?  —Street  on  the  wrong  side  and 

behind  the  pla^Lrff  wL    .       ^   ^^  ^""^  '*  '  '^^'^  ^^'^  ^""^  '^^^^  ^P 
her  over  ]  ""^  '''^  ^'"^^"^^  ^'^'^  '^"^^  i'^*"  1>«-  ^^d  knocked 

Particulars  of  injuries  -.-[State  them.] 
socltvVnd '"''  "^  '^'J^''^^''  *^«  Plaintifi  A.  B.  lost  the  plaintifi  G.  B.'s 

adiititvrttr -:ir'  '^'  ^-^  ^--^^^"^^  *°  ^-^^^^  - 

Particulars  of  expenses  :— [S^ate  them.] 

iniurt,^''^.?.  ^-  ,^:  ''.r'  ^~  '^^'"^S^^  ^'^  ^««P««*  °f  *1^«  «-id  personal 
njunes  and  the  plaintiff  A.  B.  further  claims  £_  damages  in  respect  of 
tne  matters  mentioned  m  paragraph  3  hereof. 

Against  a  Married  Woman  for  a  Tort  committed  by  her  during  the 

Coverture  (n). 
[The  Claim  may  he  in  the  ordinary  form,  as  though  the  defendant  were  a 
jemesole   but  tf  u  ^s  material  to  allege  the  coverture,  that  may  he  done  as 
nnenixoned  %n  the  first  form.] 


Against  Husband  and  Wife  for  Dam^es  for  a  Tort  commiUed  by  the 
Wife  during  the  Coverture  (ti). 

the^tiwTTT.  77'  ]^7'  *\'^''^^'^'l^^t  ^-  S.,  who  then  was  and  still  is 

conveniently  disposed  of  i^  thTrl'^oSn'^XT^  '''"''^"*  "''"'  "^"  '"^ 
wrongful  act  or  not.  (Ord  XVIII  r  T  T'  f^®*'^^^  «^i«wg  out  of  the  same 
60  L.  J.  Q.  B.  408.)  '  "'         '   ^^'^^  '^^  ^owey,  [1891]  1  Q.  B.  509  ; 

(«.)  Although  a  married  woman  may  be  subH  « i^ 
Act,  1882,  for  any  torts  committed  b^her  ZrW  th'  ""  ''  '  ^'^  °'  ''''  ^^  ^^  ^■ 
do  not  exempt  the  husband  from  his  generalToJ  '=7^''"^«'  '^'^  M.  W.  P.  Acts 
such  torts,  and,  therefore,  in  such  case  th!  TT^  ^"^  ^^"^  *°  *''""''' ^"'^ 
alone,  may,  in  general,  if  he  thinks  fit  brin^  X,'  ""^^^^^  °^  '"^«  the  wife 
wife  jointly  (Seroka  v.  Kattenburg,  17  Q  B  n   ,77  T«T?'*  ^°^^  ^"^*"^°<i  ™<^ 

y.       V.  Ji.  D.  177 ;  55  L.  J.  Q.  B.  375 ;  Hark  v. 
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away  a  diamond  ring  belonging  to  the  plaintifE,  and  still  wrongfully  retains 
possession  thereof. 

The  plaintifi  claims  from  each  defendant  the  return  of  the  said  ring  or 
its  value,  and  £ damages. 


Against  Husband  and  Wife,  married  after  1882,  for  a  Tort  committed 
by  the  Wife  before  the  Marriage  (o). 

1.  The  defendant  G.  D.  is  the  wife  of  the  defendant  E.  D.,  to  whom 
she  was  married  after  the  committing  of  the  torts  hereinafter  mentioned. 

2.  On  the ,  19 — ,  the  defendant  0.  D.,  before  her  said  marriage, 

Kingscote,  [1900]  1  Ch.  203  ;  [1900]  2  Ch.  585  ;  69  L.  J.  Ch.  202,  725  ;  but  see  the 
remarks  of  Moulton,  L.J.,  in  Cuenod  v.  Leslie,  [1909]  1  K.  B.  880,  at  pp.  888, 
889  ;  78  L.  J.  K.  B.  695).  But  the  husband,  where  he  has  not  authorised  or 
participated  in  such  torts,  can  only  be  sued  for  them  jointly  with  the  wife  and 
during  the  continuance  of  the  coverture,  and,  therefore,  if  the  coverture  is  deter- 
mined by  the  death  of  the  wife  or  by  a  divorce  or  a  judicial  separation  before 
judgment  is  obtained  against  him  in  an  action  for  such  torts,  he  is  no  longer  liable 
for  them  (In  re  Beauchamp,  [1904]  1  K.  B.  572,  581  ;  73  L.  J.  K.  B.  311  ;  Cuenod 
V.  Leslie,  [1909]  1  K.  B.  880 ;  78  L.  J.  K.  B.  695). 

The  mere  fact  that  the  husband  and  wife  are  hving  apart  from  each  other  makes 
no  difference  to  the  husband's  UabUity  {Head  v.  Briscoe,  5  C.  &  P.  484) ;  but  the 
husband  is  not  liable  for  any  torts  committed  by  the  wife  during  a  judicial 
separation,  or  while  a  protection  order,  or  order  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  is  in  force  against  him  (see  "  Husband  and  Wife," 
ante,  p.  149). 

If  the  wife  survives  the  husband,  or  is  divorced  from  him,  she  alone  is  Uable  for 
the  torts  committed  by  her  durmg  the  coverture  {Capel  v.  Powell,  17  C.  B.  N.  S. 
743). 

The  husband's  UabUity  for  torts  committed  during  the  coverture  by  the  wife, 
which  he  has  not  authorised  or  participated  in,  is  confined  to  acts  of  the  wife 
which  are  pure  torts,  and  does  not  extend  to  acts,  whether  fraudulent  or  not, 
which  are  in  substance  breaches  of  contract,  even  if  they  are  capable  of  being 
expressed  in  the  pleadings  as  torts  {Earle  v.  Kingscote,  [1900]  2  Ch.  585,  591  ; 
69  L.  J.  Ch.  725). 

The  husband  may  be  sued  alone  in  respect  of  torts  committed  by  husband  and 
wife  jointly,  or  in  respect  of  any  tort  committed  by  the  wife  by  his  dkeot  instiga- 
tion or  authority  (see  Vine  v.  Sanders,  4  Bing.  N.  C.  96  ;  7  L.  J.  C.  P.  30). 

(o)  See  ss.  14  and  15  of  the  Married  Women's  Property  Act,  1882,  under  which 
a  husband  is  Uable  for  his  wife's  ante-nuptial  torts  to  the  extent  only  of  the 
property  which  he  has  derived  from  her  and  which  has  not  already  been  employed 
or  rendered  Uable  to  discharge  her  ante-nuptial  UabUities.  Under  these  sections 
the  husband  and  the  wife  may  be  sued  in  respect  of  her  ante-nuptial  tort,  either 
together  or  separately.  But  their  UabUity  is  not  a  joint  one  ;  the  right  of  action 
against  each  is  distinct.  Hence,  an  unsatisfied  judgment  obtained  against  the 
wife  in  an  action  brought  separately  agamst  her  for  an  ante-nuptial  tort  is  no 
bar  to  a  subsequent  action  against  the  husband  for  the  same  cause  {Beck  v.  Pierce, 
23  Q.  B.  D.  316  ;  58  L.  J.  Q.  B.  516). 
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wrongfully  converted  to  her  own  use  and  deprived  the  plaintifi  of  the  use 
and  possession  of  the  plaintifi's  goods,  that  is  to  say  [state  what  they  were], 
by,  &c.,  [state  how]. 

3.  The  defendant  E.  D.,  upon  or  subsequently  to  the  said  marriage, 
acquired  from  or  through  his  said  wife,  and  became  entitled  from  or  through 
his  said  wife  to  property  belonging  to  her,  which  was  and  is  more  than 
sufficient  in  value  to  satisfy  the  plaintifi's  claim  for  the  value  of  the  said 
goods. 

The  plaintifi  claims  damages  against  each  defendant. 


By  a  Husband  for  enticing  away  and  wrongfully  harbouring  his  Wife  (p). 

1.  C.  B.  was  on  the day  of and  still  is  the  wife  of  the  plaintiff 

as  the  defendant  at  all  material  dates  well  knew. 

2.  The  defendant  on  the  said  day  wrongfully  enticed  and  procured  the 
said  C.  B.,  unlawfully  and  against  the  will  of  the  plaintifi  to  depart  and 
remain  absent  from  the  house  and  society  of  the  plaintiff. 

3.  The  defendant  also  wrongfully  and  against  the  will  of  the  plaintiff 
on  the  said  day,  received  and  has  ever  since  harboured  and  detained  the 

said  C.  B.  at  ,  and  refused  to  deliver  her  to  the  plaintiff  although 

requested  by  the  plaintifi  so  to  do. 

i.  The  plaintifi  has  thereby  lost  the  society  and  services  of  his  said  wife. 
And  the  plaintiff  claims  £ damages. 


Ineant  (q). 


Injunction  (r). 


(y)  Although  the  old  action  for  criminal  conversation  was  abolished  in  18.57, 
an  action  still  lies  under  the  common  law  for  wrongfully  enticing  or  wrongfuUy 
harbouring  a  wife  against  the  will  of  her  husband,  unless  she  was  justified  in 
leaving  her  husband  by  reason  of  his  misconduct,  and  the  defendant  has  harboured 
her  from  motives  of  humanity  {Philp  v.  Squire,  I  Peake,  114  ;  Berthon  v.  Cart- 
wrigJit,  2  Esp.  480  ;  see  further  Winsmore  v.  Greenbank,  WUles,  577). 

(q)  See  "  Infant,"  ante,  p.  153,  and  post,  p.  757. 

As  to  claims  by  or  on  behalf  of  infants,  under  the  Fatal  Injuries  Act,  1846,  or 
27  &  28  Vict.  c.  95,  amending  that  Act,  see  ante,  p.  308  et  seq. 

{r)  As  to  the  powers  now  possessed  by  every  Division  of  the  High  Court  of 
Justice  and  the  principle  on  which  such  powers  should  be  exercised,  see  ante, 
p.  154,  and  Bonnardv.  Ferryman,  [1891]  2  Ch.  269  ;  60  L.  J.  Ch.  617 ;  Monson 
V.  Tussaud,  [1894]  1  Q.  B.  671 ;  63  L.  J.  Q.  B.  454  ;  Cowley  v.  Cowley,  [1901]  A.  C. 
450,  454,  461  ;   70  L.  J.  P.  83. 

Where  a  statute  creates  or  confirms  a  right  of  propertj',  an  invasion  of  that 
right  may  be  restrained  by  injunction,  even  although  the  statute  fixes  a  penalty 
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The  facts  on  tvhich  the  claim  for  the  injunction  is  based,  should  be  stated  in 
the  ordinary  ivay.  A  j)aragraph  should  be  added  showing  or  stating  that : 
The  defendant  threatens  and  intends,  unless  restrained  from  so  doing,  to 

or  makes  provision  for  the  protection  of  the  right  {Stevens  v.  Chown,  [1901]  1  Ch. 
894 ;  70  L.  J.  Ch.  571  ;  Att.-Gen.  v.  Ashhourne  Recreation  Go.,  [1903]  I  Ch.  101  ; 
72  L.  J.  Cli.  67.  See  Devonport  Corporation  v.  Tozer,  [1903]  1  Ch.  759  ;  72  L.  J. 
Ch.  411). 

On  clear  proof  that  a  tort  has  been  committed  against  him  and  that  the  defen- 
dant intends  to  repeat  such  tortious  act,  the  plaintiff  will  generally  be  entitled 
both  to  recover  damages  for  the  injury  already  sustained  and  to  obtain  an  in- 
junction to  restrain  the  continuance  or  repetition  of  the  injury  in  the  future. 
(See  ante,  p.  154,  and  Proctor  v.  Bagley,  42  Ch.  D.  390  ;  59  L.  J.  Ch.  12).  Agam, 
where  the  plaintiff  has  established  that  the  defendant  seriously  threatens  and 
deliberately  intends  to  injure  the  property  of  the  plaintiff  or  to  do  him  some  other 
wrong  which  is  actionable  without  proof  of  special  damage,  and  that  if  the  threat 
were  carried  into  effect,  damages  would  afford  him  no  adequate  remedy,  the 
Court  will,  as  a  rule,  grant  an  injunction,  although  no  wrongful  act  has  yet  been 
committed  (Fletcher  v.  Bealey,  28  Ch.  D.  688  ;  54  L.  J.  Ch.  424 ;  and  see  Wood  v. 
Conway  Corporation,  [1914]  2  Ch.  47  ;  83  L.  J.  Ch.  498).  But  the  case  is  otherwise 
where  special  damage  is  an  essential  part  of  the  cause  of  action,  and  no  special 
damage  has  yet  accrued  to  the  plaintiff.  In  such  cases  an  injunction  wiU  not, 
it  seems,  be  granted  until  some  special  damage,  however  small, has  been  sustained; 
for  without  such  special  damage  there  is  no  gromad  of  action.  "  Damages  and 
injunction  are  merely  two  different  forms  of  remedy  against  the  same  wrong, 
and  the  facts  which  must  be  proved  in  order  to  entitle  a  plaintiff  to  the  first  of 
these  remedies  are  equally  necessary  in  the  case  of  the  second"  (per  Lord 
Watson  in  While  v.  Mellin,  [1895]  A.  C.  at  p.  167  ;  64  L.  J.  Ch.  308  ;  and  see 
Royal  Baking  Powder  Co.  v.  Wright,  Crossley  tfc  Co.,  18  R.  P.  C.  95). 

Lord  Caims's  Act  (21  &  22  Viet.  c.  27),  which  enabled  the  former  Court  of 
Chancery  to  award  damages  in  lieu  of  or  in  addition  to  an  injunction  claimed, 
has  been  repealed  by  the  46  &  47  Vict.  c.  49,  but  this  repeal  is  subject  to  the  saving 
contained  in  s.  5  of  that  Act,  and  the  jurisdiction  conferred  by  the  repealed  Act 
has  been  preserved  and  extended  by  the  Judicature  Acts  and  may  be  exercised 
by  any  Division  of  the  High  Court  of  Justice  (Fritz  v.  Hobson,  14  Ch.  D.  542  ; 
49  L.  J.  Ch.  321  ;  Colls  v.  Home  and  Colonial  Stores,  [1904]  A.  C.  179,  188 ;  73 
L.  J.  Ch.  484).  The  damages  which  may  be  given  in  lieu  of  an  injunction  are  not 
limited  to  such  as  may  have  accrued  at  the  date  of  the  writ  (Chapman  v.  Auckland 
Union,  23  Q.  B.  D.  294;  58  L.  J.  Q.  B.  504).  But  it  is  doubtful  whether  the 
Court  can  award  damages  in  lieu  of  an  injunction  in  respect  of  an  injury  not  yet 
committed,  but  only  threatened  and  intended  (Martin  v.  Price,  [1894]  1  Ch.  276, 
284 ;  63  L.  J.  Ch.  209). 

One  division  of  the  High  Court  of  Justice  cannot  restrain  by  injunction 
proceedings  which  are  pending  in  another.  (See  the  Judicature  Act,  1873, 
s.  24  (5)).  But  it  may  restrain  a  person  from  commencing  proceedings  in 
another  Division  (Besant  v.  Wood,  12  Ch.  D.  at  p.  630 ;  Brooking  v.  Maudslay, 
38  Ch.  D.  636;  57  L.  J.  Ch.  1001),  or  in  another  Court  (In  re  Connolly  Bros., 
Ltd.,  [1911]  1  Ch.  731 ;  80  L.  J.  Ch.  429). 

Whenever  a  plaintiff  claims  an  injunction,  he  must  set  out  in  his  Statement  of 
Claim  all  material  facts  entitling  him  thereto.     He  must  distinctly  show  against 
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continue  and  repeat  the  wrongful  acts  above  complained  of.     The  claim  for 
relief  should  he  as  follows  : — 
The  plaintiii  claims  : — 

(1)  £ damages. 

(2)  All  injunction  restraining  the  defendant,  his    servants  and  agents 

from [here  state  the  exact  act  or  acts  in  respect  of  which  the 

itijunction  is  sought,  or  say :    from  continuing  or  repeating  the 
wrongful  acts  complained  of,  or  any  of  them]. 


Claim  of  InjuHClion  in  an  Action  for  Ohstrvxiion  of  Ligliis  :    see  "  Lights," 

post,  p.  351. 


The  like,  in  an  Action  for  Nuisance  by  Stndls :    see  "  Nuisance,"  post, 

p.  379. 


The  like,  in  an  Action  for  Nuisance  by  Pollution  of  Water :    see  "  Water,' 

post,  p.  434. 


The  like,  in  an  Action  for  Infringement  of  a  Patent :    see  "  Patents,"  post, 

p.  388. 


The  like  in  an  Action  for  Infringement  of  a  Trade-Mark :    see  "  Trade- 
Marks,"  post,  p.  417. 


For  forms  of  Injunction  in  other  Cases,  see  "  Copyright,"  ante,  p.  287  ; 
"  Support,"  post,  p.  407  ;  "  Trespass,"  post,  p.  422  ;  "  Ways,"  post, 
p.  437. 

what  description  of  acts  the  mjunction  is  cequired.  Then,  unless  such  an  intention 
is  apparent  from  the  facts  already  pleaded,  he  must  allege  that  the  defendant 
threatens  and  intends  to  repeat  the  unlawful  act  (Stannard  v.  Vestry  of  St.  Giles, 
20  Ch.  D.  at  p.  195 ;  51  L.  J.  Oh.  629  ;  Att.-Gen.  v.  Darin,  [1912]  1  Ch.  at  p.  378 ; 
81  L.  J.  Ch.  225) ;  it  is  not  necessary  to  set  out  the  facts  upon  which  the  plaintiff 
will  rely  at  the  trial  as  proof  of  the  existence  of  such  an  intention  ;  this  would 
be  pleading  evidence. 

The  plaintM  in  an  action  cannot  obtain  an  injunction  against  a  person  who  has 
been  added  as  a  third  party  under  Ord.  X^^.,  rr.  48 — 52,  but  who  has  not  been 
made  a  defendant  to  the  action,  and  has  not  been  put  under  terms  to  abide  the 
judgment  of  the  Court  {Edison  v.  Holland,  41  Ch.  D.  28 ;  58  L.  J.  Ch.  125).  A 
defendant,  however,  may  claim  an  injunction  hi  his  counterclaim.  (See  Jud. 
Act,  s.  24  (3),  cited  "  Gounierclaims,"  post,  p.  459  ;  Dvke  of  Norfolk  v.  Arhuthnot, 
4  0.  P.  D.  291 ;  48  L.  J.  C.  P.  737). 
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Innkeepbb. 
Claim  against  an  Innkeeper  for  refusing  to  Lodge  the  Plaintiff  [s). 

1.  The  defendant  on  tte  date  liereinafter  mentioned  was  an  innkeeper 
and  kept  a  common  inn  called  "  The ,"  at ,  for  the  accommoda- 
tion of  travellers. 

2.  The  plaintiii  on  the ,  19 — ,  being  a  traveller,  came  to  the 

said  inn  and  required  the  defendant  to  receive  and  lodge  him.  as  a  guest  in 
the  said  inn  then  and  during  the  night  then  next  ensuing.  The  defendant 
then  had  sufficient  room  and  accommodation  in  the  said  inn  so  to  receive 
and  lodge  the  plaintiH  therein,  and  the  plaintiff  was  ready  and  willing  and 
oiiered  to  pay  the  defendant  a  reasonable  sum  of  money  for  such  lodging. 

3.  The  defendant  did  not  nor  would  receive  and  lodge  the  plaintiff  as  a 
guest  in  the  said  iim,  and  verbally  refused  to  do  so,  and  in  consequence 
the  plaintiff  was  obliged  to  procure  a  lodging  elsewhere,  and  was  put  to 
inconvenience  and  expense. 

Particulars  : — 


By  a  Guest  against  an  Innkeper  for  the  Loss  of  Goods  (?.). 

1.  The  defendant  is  an  innkeeper,  and  keeps  a  common  inn,  called  "  The 
— ,"  at ,  for  the  accommodation  of  travellers. 


(s)  By  the  custom  of  the  realm  an  innkeeper  who  professes  to  entertain  and 
lodge  all  travellers  is  bound  to  receive  a  traveller  at  any  hour  of  the  day  or  night, 
provided  the  traveller  offers  himself  in  proper  condition  to  be  received  into  the 
inn,  and  is  ready  to  pay  a  reasonable  sum  for  his  accommodation,  and  there  is 
room  to  accommodate  him  {Oordon  v.  Silber,  25  Q.  B.  D.  491 ;  59  L.  J.  Q.  B.  507  ; 
Medawar  v.  Cfrand  Hotel  Co.,  [1891]  2  Q.  B.  11 ;  60  L.  J.  Q.  B.  209) ;  but  he  is 
not  bound  to  receive  a  guest  who  is  not  a  traveller  (R.  v.  Bymer,  2  Q.  B.  D.  136), 
or  to  retain  one  who  has  ceased  to  be  a  traveller  (Lamond  v.  Richard,  [1897] 
1  Q.  B.  641 ;   66  L.  J.  Q.  B.  315). 

An  ordinary  pubMo-house  licensed  for  the  sale  of  Mquors  is  not  an  inn  (Seaky  v. 
Tandij,  [1902]  1  K.  B.  296;  71  L.  J.  K.  B.  41),  nor  is  a  boarding-house,  or 
restaurant  (Dansey  v.  Richardson,  3  E.  &  B.  144 ;  Scarborough  v.  Cosgrove,  21 
Times  L.  R.  754).  To  constitute  an  inn  there  must  be  a  profession  of  furnishing 
rest  or  accommodation  to  travellers  {Cabje's  Case,  1  Sm.  L.  C,  11th  ed.,  p.  119). 
Where  goods  were  lost  at  an  hotel,  of  which  a  company  were  proprietors,  and  an 
action  was  brought  to  recover  their  value  against  the  paid  manager  in  whose 
name  the  justices'  hoence  had  been  granted,  it  was  held  that  the  company  were 
the  real  "innkeepers,"  and,  therefore,  that  the  action  was  not  maintainable 
{Dixon  V.  Birch,  L.  R.  8  Ex.  135). 

(t)  The  law  implies  a  promise  on  the  part  of  the  innkeeper  to  take  care  of  the 
goods  of  his  guest  according  to  his  common  law  duty,  and  a  claim  against  him  for 
loss  of  the  goods  may  be  framed  either  in  tort  or  upon  such  promise  (Morgan  v. 
Raveij,  6  H.  &  N.  265  ;  30  L.  J.  Ex.  131 ;  see  ante,  p.  105).  This  is  so  although 
a  third  person  has  agreed  to  pay  the  guest's  bill  (Wright  v.  Anderton,  [1909] 
1  K.  B.  209  J  78  L.  J.  K.  B.  165).     The  loss  of  the  goods  is  presumptive  evidence 
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2.  On  tlic ,  19 — ,  the  plaintifi  was  a  traveller,  and  as  sucli  was 

received  into  tlie  said  inn  by  the  defendant,  with  his  goods,  that  is  to  say 
,  and  whilst  the  plaintifi  was  staying  there  as  such  traveller  as  afore- 
said, the  defendant  did  not  keep  the  said  goods  safely,  and  the  said  goods 
were,  owing  to  the  neglect  and  default  of  the  defendant  or  his  servants 
wrongfully  taken  and  carried  away  from  the  said  inn  by  some  person  to 
the  plaintiff  unlaiown,  and  were  thereby  lost  to  the  plaintiff. 

Particulars  : — [Give  particulars  of  the  goods  and  their  value.] 


For  like  forms,  see  Spice  v.  Bacon,  2  Ex.  D.  463  ;    Strauss  v.  County  Hold 

Co.,  12  Q.  B.  D.  27. 


The  like  ivhen  the  Goods  ivere  Deposited  for  Safe  Custody  in  accordance  with 
ti.  1  of  the  Innkeepers  Act,  1863. 

1.  The  defendant  at  the  times  hereinafter  mentioned  was  an  iunki'opcr, 
and  kept  for  the  accommodation  of  travellers  a  common  inn,  called  "  The 
"  near ,  in  the  county  of  Middlesex.  . 

2.  On  the  ■ — ,  19 — ,  the  plaintifi  was  a  traveller,  and  as  such  came 

to  and  was  received  into  the  said  inn  by  the  defendant,  and  brought  into  the 
said  inn  as  such  traveller  (inter  alia)  a  shawl  and  a  dressing-case  containing 

jewellery  and  other  articles  and  money  to  the  value  of  £ of  the 

plaintifi. 

3.  From  the  time  of  the  plaintifi  being  received  into  the  said  inn,  and 
the  said  shawl  and  dressing-case  with  its  contents  being  brought  into  the 
said  inn,  until  the  time  of  the  loss  hereinafter  mentioned,  the  said  shawl  and 
the  dressing-case  with  its  contents  were  within  the  said  inn,  and  the  plaintifi 
was  abiding  as  a  traveller  and  guest  within  the  said  inn. 


of  negligence  and  it  lies  on  the  innkeeper  to  rebut  it.  He  is  not  an  insurer  of  the 
goods  of  his  guest,  and  is  not  liable  for  loss  occasioned  hy  the  act  of  God,  or  of 
the  King's  enemies,  or  by  the  neghgence  of  the  guest  himself  [Spice  v.  Bacon, 
2  Ex.  D.  463,  465,  n.  ;  46  L.  J.  Ex.  713  ;  Medawar  v.  Grand  Hotel  Co.,  [1891] 
2  Q.  B.  11  ;  60  L.  J.  Q.  B.  209  ;  nutler  v.  Quilier.  17  Times  L.  R.  159  ;  and  see 
further,  post,  p.  759).  The  liability  extends  to  goods  of  third  persons  which  are 
brought  to  the  inn  by  the  guest  as  his  own,  or  under  such  circumstances  as 
to  make  it  the  duty  of  the  innkeeper  to  receive  them  [Robins  v.  Gray,  [1895] 
2  Q.  B.  501  ;   65  L.  J.  Q.  B.  44). 

But  the  liability  of  an  innkeeper  at  common  law  has  been  considerably  modified 
by  the  provisions  of  the  Innkeepers  Act,  1863  (26  &  27  Vict.  c.  41 ).  See  O'Connor 
v.  Grand  International  Hotel,  [1898]  2  I.  R.  92  ;  and  Medawar  v.  Grand  Hotel 
Co.,  supra. 

As  to  the  lien  of  an  innkeeper,  see  post,  p.  760. 

The  duty  of  an  innkeeper  to  take  proper  cai-e  of  his  premises  for  the  safety  of  his 
guests  is  limited  to  those  parts  of  his  premises  to  which  guests  may  reasonably 
suppose  that  they  are  invited  to  go  [Walker  v.  Midland  Ry.  Co.,  55  L,  T.  489). 
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4.  The  plaintiff  at  the  time  of  bringing  the  said  shawl  and  dressing- 
case  with  its  contents  into  the  said  inn  deposited  the  same  with  the 
defendant  for  safe  custody,  and  the  defendant  [verbally  or]  impliedly 
promised  to  take  care  of  the  same. 

5.  The  defendant  did  not  keep  the  said  shawl  and  dressing-case  with  its 
contents  safely  and  without  diminution  or  loss,  and  the  defendant  and  his 
servants  in  their  employ  so  negligently  conducted  themselves  in  that  behalf 
that  the  said  shawl  and  the  dressing-case  with  its  contents  were  by  and 
through  the  negligence  and  default  of  the  defendant  and  his  servants  in 
that  behalf  wrongfully  taken  and  carried  away  by  some  person  to  the 
plaintiff  unlcnown,  and  became  and  were  and  are  lost  to  the  plaintiff. 

Particulars  : — 


Judge  (x). 


Justice  op  the  Peace  (y). 


(x)  No  action  will  lie  against  a  judge  for  anything  done  or  said  by  him  in  the 
exercise  of  his  office  in  a  matter  which  is  within  his  jurisdiction,  although  it  may  be 
irregular  or  founded  on  an  erroneous  judgment  {Kemp  v.  Neville,  10  C.  B.  N.  S. 
523  ;  31  L.  J.  C.  P.  158  ;  Scott  v.  Stansfield,  L.  R.  3  Ex.  220  ;  Haggard  v.  Pelicier, 
[1892]  A.  C.  61  ;  61  L.  J.  P.  0.  19  ;  Anderson  v.  Oorrie,  [1895]  1  Q.  B.  668  ;  Law  v. 
Llewellyn,  [1906]  1  K.  B.  487  ;  75  L.  J.  K.  B.  320).  But  a  judge  of  an  inferior 
Court  is  liable  to  an  action  of  trespass  for  an  act  done  by  his  authority  for  which 
he  had  clearly  no  jurisdiction  (Houlden  v.  Smith,  14  Q.  B.  841 ;  Carratt  v.  Morley, 
1  Q.  B.  18  ;  Colder  v.  Halhet,  3  Moore,  P.  C.  at  p.  77),  and  such  judge  is  responsible 
for  mistakes  of  law  respecting  his  jurisdiction,  though  he  is  justified  in  determinuig 
his  jurisdiction  upon  the  facts  as  they  appear  before  him,  although  they  may 
subsequently  be  found  to  be  false  (Lowther  v.  Earl  Radnor,  8  East,  113  ;  Houlden 
V.  Smith,  14  Q.  B.  841,  852). 

The  judge  of  a  Court  is  not  answerable  for  the  wrongful  acts  or  defaults  of  the 
ministerial  officers  of  the  Court  in  executing  the  commands  of  the  Court  (Holroyd  v. 
Breare,  2  B.  &  Aid.  473 ;  and  see  Tunno  v.  Morris,  2  C.  M.  &  R.  298). 

(ij)  Justices  of  the  peace  are  not  liable  to  an  action  for  any  acts  done  by  them  in 
the  execution  of  their  duty  as  such  justices  in  matters  within  their  jurisdiction, 
unless  such  acts  were  done  maUciously  and  without  reasonable  and  probable 
cause,  and  the  Statement  of  Claim  in  any  action  should  contain  an  allegation  to 
that  effect.  (See  the  Justices'  Protection  Act,  1848  (11  &  12  Vict.  c.  44),  s.  1  ; 
Somsrville  v.  Mirehovse,  1  B.  &  S.  652).  But  they  are  liable  to  an  action  for  acts 
done  by  them  without  jurisdiction,  although  not  done  maUciously  and  without 
reasonable  and  probable  cause  (s.  2 ;  Policy  v.  Fordham,  (No.  2)  91  L.  T.  525  ; 
20  Times  L.  R.  639).  They  are  not  liable,  however,  if,  upon  the  facts  before  them 
they  appear  to  have  jurisdiction  and  so  decide,  unless  they  have  proceeded  without 
reasonable  and  probable  cause  (Pease  v.  Ohayior,  1  B.  &  S.  658  ;  3  76.  621  ;  31 
L.  J.  M.  C.  1  ;   32  Ih.  121). 

A  justice  of  the  peace  is  not  liable  for  defamatory  words  spoken  by  him  in  the 
course  of  his  judicial  duties,  even  though  it  is  alleged  that  such  words  were  spoken 
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Libel  (2). 
Clam  for  a  Libel  publisJied  in  a  Neiospaper. 
1.  The  defendant  is  tlie  proprietor  of  the   "  Blanktown  Herald,"  a 
newspaper  which  has  a  large  circulation  in  the  neighbourhood  of  Blank- 
town,  the  borough  in  which  the  plaintifi  resides. 

falsely  and  malioiously  and  without  reasonable  cause  {Law  v.  Llewellyn,  [1906] 
1  K.  B.  487 ;  75  L.  J.  K.  B.  320). 

No  action  can  be  brought  against  a  justice  of  the  peace  for  anything  done  under 
a  conviction  or  order,  until  it  has  been  quashed  (s.  2).  In  an  action  for  an  illegal 
distress  the  period  of  limitation  runs  only  from  the  wrongful  entry  and  not  from 
the  conviction  (PoUey  v.  Fordham,  (No.  1,)  [1904]  2  K.  B.  345 ;  73  L.  J.  K.  B.  687). 
Notice  of  action  is  no  longer  required  in  an  action  against  a  justice  of  the  peace, 
but  he  is  entitled  to  the  protection  afforded  by  s.  1  of  the  Public  Authorities 
Protection  Act,  1893  {56  &  57  Vict.  c.  61).     (See  lb.) 

{z)  Libel  and  Slander.] — Libel  consists  in  the  publication  by  the  defendant, 
by  means  of  printing,  writing,  pictures,  or  the  like  signs,  of  matter  defamatory 
to  the  plaintiff  (3  Bl.  Com.  125),  and  is  always  actionable  without  proof  of  special 
damage.  Slander  consists  in  the  publication  by  the  defendant,  by  means  of 
words  spoken,  of  matter  defamatory  to  the  plaintiff  and  in  most  cases  is  not 
actionable  without  proof  of  special  damage  {post,  p.  401).  Any  words  which, 
if  spoken,  would  be  actionable  without  proof  of  special  damage  are  UbeDous  when 
written  or  printed  and  published.  So  are  words,  which  impute  conduct  or  qualities 
tending  to  degrade  or  disparage  the  plaintiff,  or  expose  him  to  public  hatred, 
contempt  or  ridicule.  As  to  when  a  corporation  can  sue  or  be  sued  for  libel, 
see  ante,  p.  277. 

Whether  the  words  are  capable  of  a  libellous  meaning  is  a  question  of  law  for 
the  judge ;  what  meaning  they  did  in  fact  convey  to  those  who  read  them  is  a 
question  of  fact  for  the  jury.  When  the  words  are  not  libellous  m  their  natural 
and  obvious  meaning,  the  plaintiff  must  insert  in  his  Statement  of  C^laim  what  is 
called  an  "  innuendo,"  that  is,  a  statement  of  the  meaning  which  he  contends  the 
words  conveyed  to  those  who  read  them  and  which  he  will  endeavour  to  mduco 
the  jury  to  adopt  at  the  trial.  It  is  immaterial  what  meaning  the  defendant 
intended  his  words  to  convey  {Heaton  v.  Ooldney,  [1910]  1  K.  B.  at  p.  757 ; 
Hulton  V.  Jones,  [1910]  A.  C.  20  ;  79  L.  J.  K.  B.  198) ;  such  an  innuendo  must  be 
carefully  drafted,  as  the  plaintiff  is  bound  by  it ;  he  cannot  discard  it  and  set  up 
a  new  meanmg  at  the  trial.  On  the  other  hand,  where  the  words  m  their  natural 
and  obvious  meaning  are  libellous,  no  innuendo  is  necessary.  The  plaintiff  may, 
however,  set  one  out  in  his  Claim,  if  he  thinks  that  in  the  special  circumstaaices  of 
the  case  the  words  in  fact  conveyed  to  the  readers  a  more  serious  imputation 
than  the  obvious  one,  and  that  he  is  therefore  entitled  to  heavier  damages.  In 
this  case,  if  the  jury  do  not  accept  the  meaning  ascribed  by  the  innuendo,  the 
plaintiff  can  nevertheless  fall  back  upon  the  natural  and  obvious  meaning  of  the 
words  and  recover  some  damages  for  that. 

Publication  is  the  making  known  of  defamatory  matter  to  some  person  other 
than  the  person  defamed,  but  when  this  is  done  innocently,  without  intention  to 
defame,  and  without  negligence,  and  in  the  ordinary  course  of  business,  as  for 
instance,  by  carriers,  newspaper  vendors  and  the  like,  it  has  been  held  not  a  publi- 
cation of  a  libel,  but  an  innocent  dissemination  of  the  matter  complained  of 
{Emmens  v.  Po//lr,  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51).     No  action  lies  if  words 
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2.  In  the  issue  of  the  said  paper  for  April  18tli,  1914,,  the  defendant 
falsely  and  maliciously  printed  and  published  of  the  plaintiff  the  words 
following,  that  is  to  say,  "  He  is  a  regular  prover  in  bankruptcies." 

3.  By  the  said  words  the  defendant  meant  and  was  understood  to  mean 
that  the  plaintifi  was  in  the  habit  of  proving  against  the  estates  of  bank- 
rupts debts  which  he  Icnew  to  be  fictitious. 

4.  By  the  publication  of  the  said  words  the  plaintiff  has  been  much 
injured  in  his  credit  and  reputation,  and  has  suffered  the  following  damage, 
viz. : — \liere  set  out  the  special  damage,  if  any]. 

And  the  plaintiff  claims  £ damages. 


Claim  against  the  Author  of  a  Letter. 

1.  The  plaintiff  is  an  estate  agent,  carrying  on  business  at  Southsea.   The 
defendant  is  also  an  estate  agent  carrying  on  business  in  the  same  town. 

defamatory  of  the  plaintifi  are  published  by  a  man  only  to  his  own  wife  ( Wennhah  v. 
Morgan,  20  Q.  B.  D.  635 ;  57  L.  J.  Q.  B.  241).  But  the  communication  to  a  wife 
of  words  defamatory  of  her  husband,  and  vice  versd,  is  an  actionable  publication 
{Wenman  v.  Ask,  13  C.  B.  836  ;  22  L.  J.  C.  P.  190  ;  Jones  v.  Williams,  1  Times 
L.  R.  572).  If  defamatory  words  are  .written  on  a  postcard  and  it  is  posted,. 
pubHoation  to  some  third  person  will  be  presumed  {Sadgrove  v.  Hole,  [1901] 
2  K.  B.  1 ;  70  L.  J.  K.  B.  455). 

It  is  usual  to  allege  in  a  Statement  of  Claim  that  the  words  were  written  and 
published  "falsely  and  mahciously,"  though  the  falsity  of  the  words  is  always 
presumed  in  the  plaintifi's  favour  (Ord.  XIX.,  r.  25),  and  no  issue  as  to  malice 
arises,  unless  the  occasion  of  publication  be  one  of  qualified  privilege.  It  is 
sufficient  to  allege  malice  as  a  fact  without  setting  out  the  circumstances  from 
which  it  is  to  be  inferred  (r.  22).  The  Statement  of  Claim  must  also  aver  that  the 
words  were  published  "  of  the  plaintiff."  The  hbel  must  be  set  out  verbatim 
in  the  Statement  of  Claim ;  it  is  not  enough  to  set  out  its  substance  or  effect 
as  "  the  precise  words  are  material "  (r.  21 ;  Harris  v.  Warre,  4  C.  P.  D.  125  ; 
48  L.  J.  C.  P.  310).  The  book,  newspaper  or  other  document  from  which  the 
words  are  taken  should  be  identified  by  date  or  description. 

The  Statement  of  Claim  should  also  state  the  date  of  each  publication  which 
is  relied  on  as  a  cause  of  action.  In  the  case  of  a  letter  or  other  private  com- 
munication, the  name  of  each  person  to  whom  publication  is  alleged  should  also 
be  stated  (see  Dalgleish  v.  Lowlher,  [1899]  2  Q.  B.  590 ;  68  L.  J.  Q.  B.  956),  or, 
if  his  name  be  unknown,  he  must  in  some  way  be  identified ;  otherwise  the 
plaintiff  in  the  absence  of  exceptional  circumstances  will  not  be  allowed  to  prove 
at  the  trial  publication  to  any  such  person  (Davey  v.  Bentinck,  [1893]  1  Q.  B. 
at  p.  186  ;  62  L.  J.  Q.  B.  114  ;  Barham  v.  Lord  Hwntingfleld,  [1913]  2  K.  B.  193  ; 
82  L.  J.  Q.  B.  752  ;  Biissell  and  Another  v.  Stubbs,  Ltd.,  [1913]  2  K.  B.  200,  n.). 

But  in  the  case  of  a  newspaper,  prospectus,  handbill,  or  other  document  widely 
disseminated,  the  defendant  is  not,  as  a  rule,  entitled  to  particulars  of  the  names 
of  the  persons  to  whom,  or  the  dates  on  which,  the  alleged  Hbel  was  published ; 
such  matters  indeed  would  in  all  probability  be  within  his  own  knowledge  and 
not  within  that  of  the  plaintiff  (Keoqh  v.  Incorporated  Dental  Hospital  of  Ireland, 
[1910]  2  LR.  166  (C.  A.)). 
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2.  On  April  26th,  1914,  the  defendant  falsely  and  maliciously  wrote 
and  published  to  one  C.  D.  of  the  plaintifi,  and  of  him  in  the  way  of  his 
said  business,  the  words  following,  that  is  to  say  [set  out  the  defamatonj 
words  verbatim]. 

3.  By  the  said  words,  the  defendant  meant  and  was  understood  to  mean 
that  the  plaintifi  was  [Jiere  set  out  the  innuendo^  : — 

4.  By  reason  of  the  premises  the  plaintifi  has  been  greatly  injured  in  his 
credit  and  reputation  and  in  his  said  business.  [AM  particulars  of  special 
damage,  if  any.] 


Action  hy  a  Limited  Company  claiming  an  Injunction  (a). 

1.  The  plaintifi  company  is  a  company  registered  under  the  Companies 

(Consolidation)  Act,  1908,  and  is  the  owner  of  collieries  at and 

in  the  county  of and  of  buildings  and  property  there. 

2.  The  defendant is  a  checkweighman  at  the  plaintifi  company's 

colliery  at  .     The  defendant  the  Association  Limited  is  the 

proprietor,  and  the  defendant is  the  publisher,  of  a  newspaper  called 

the  ■ Gazette. 

3.  On  or  about  the ,  19 — ,  the  defendants  falsely  and  maliciously 

wrote  and  printed  and  published,  or  caused  to  be  written,  printed  and 
published  in  the  issue  of  the  said  newspaper  dated  that  day,  of  the  plaintifi 
company  and  its  collieries  and  property  the  words  following,  that  is  to 
say  [here  set  out  the  ivords]. 

4.  By  the  said  words  the  defendants  meant  and  were  understood  to 
mean  that  the  y  laintifi's  propert}'  was  insanitary,  unhealthy  and  unfit  for 
habitation,  and  that  the  plaintifi  company  was  guilty  of  neglect  of  its 
workmen  and  failed  in  a  manner  that  was  unjustifiable  and  discreditable 
to  provide  for  its  workmen  fit  and  proper  houses  with  fit  and  sanitary 
conveniences,  and  that  the  plaintifi  company  was  not  such  a  master  as 
workmen  could  or  should  serve. 

5.  The  defendants  threaten  and  intend  to  continue  the  publication  of 
the  same  or  similar  charges  against  the  plaintifi  company. 

6.  By  reason  of  the  premises  the  plaintifi  company  has  been  injured  in 
its  credit  and  reputation  and  has  sufiered  damage. 


(a)  See  South.  Helton  Coal  Co.  v.  Noiih  Em/i-ni  Xtws.  [1894]  1  Q.  B.  133  ;  G3 
L.  J.  Q.  B.  293.  The  Court  has  power  to  grant  an  injunction  to  restrain  a 
defendant  from  publisliing  of  the  plaintiff  any  matter  which  has  been  decided 
to  be,  or  which  clearly  is,  defamatory  (Saxbij  v.  Easferbrook.  3  C.  P.  D.  339  ; 
Bonnard  v.  Fcrrijman.  [1891]  2  Ch.  269:  60  L.  J.  Ch.  617;  Dunlop  Pnoimatir 
Co.  v.  Maison  Talbot,  .52  W.  R.  254  ;  20  Times  L.  R.  579),  but,  except  in  a  very 
clear  case,  this  jurisdiction  wiU  not  be  exercised  )>y  granting  an  interlocutory 
injunction  (Quartz  Hill  Go.  v.  Beoll.  20  Ch.  D.  501  ;  Monson  v.  Tiissaiid,  [1894] 
1  0.  B.  671  ;  63  L.  J.  Q.  B.  454). 
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The  plaintifi  company  claims— 

(i)  £ damages. 

(ii)  An  injunction  to  restrain  the  defendants  and  each  of  them  from 

the  publication  of  the  said  words  or  any  of  them  or  of  any  similar 

words. 


For  a  Libel  in  a  Foreign  Language  (6). 

1.  On  the ,  19 — ,  the  defendant  falsely  and  maliciously  wrote 

and  published  in  the  Welsh  language  of  the  plaintifE  in  a  letter  addressed 
to  X.  Y.  the  words  following,  that  is  to  say  \here  set  out  the  libel  verbatim 
in  Wels}i\. 

2.  The  said  words  mean,  and  were  understood  by  the  said  X.  Y.  to 
mean  [here  set  out  a  literal  translation  of  the  libel  in  English,  adding  any 
necessary  innuendo]. 

Particidars  of  special  damage  : — 

And  the  plaintifE  claims  £ damages. 


Claim  for  Damages  for  a  Libel  on  Goods  Manufactured  or  Sold  by 

another  (c). 

1.  The  plaintifE  is  the  owner  of  a  patent  medicine  called  "  The 
Miraculous  Cough  Mijrture,"  which  he  manufactures  and  sells  in  large 
quantities. 

(6)  If  the  libel  is  in  a  foreign  language,  it  should  be  set  out  in  the  original 
(Zendbio  v.  Aodell,  6  T.  R.  162  ;  Jenkins  v.  Phillips,  9  C.  &  P.  766),  and  should  be 
translated  with  allegations  of  its  actionable  meaning ;  and  the  Statement  of 
Claim  should  aver  that  the  persons  to  whom  it  was  published  understood  the 
foreign  language  (Amann  v.  Damm,  8  C.  B.  N.  S.  597  ;  29  L.  J.  C.  P.  313). 

(c)  It  is  not  unlawful  for  a  trader  to  puff  the  goods  which  he  manufactures  or 
sells,  or  to  make  comparison  between  them  and  the  goods  manufactured  or  sold 
by  other  persons  ( Young  v.  Mackrae,  3  B.  &  S.  264),  but  an  action  wiU  lie  against 
any  one  who  maUoiously  publishes  statements  concerning  the  goods  manufactured 
or  sold  by  another,  provided  such  statements  do  not  express  opinions  but  make 
assertions  as  to  matters  of  fact  which  are  untrue,  and  provided  special  damage  has 
resulted  to  the  plaintifE  ( Western  Counties  Manure  Go.  v.  Lawes  Chemical  Manure 
Co.,  L.  R.  9  Ex.  218  ;  43  L.  J.  Ex.  171 ;  White  v.  Mellin,  [1895]  A.  C.  154  ;  64 
L.  J.  Ch.  308  ;  Hubbuck  v.  Wilkinson,  [1899]  1  Q.  B.  86  ;  68  L.  J.  Q.  B.  34;  Boyal 
Baking  Powder  Co.  v.  Wright,  Crossley  tfc  Co. ,  18  R.  P.  C.  95 ;  Alcott  v.  Millar's  Karri, 
Ltd.,  91  L.  T.  722).  Such  statements  may  be  either  written  or  oral.  The  onus 
lies  on  the  plaintifE  to  prove  that  the  statements  of  which  he  complains  are  false 
in  fact,  and  also  that  they  were  published  maliciously,  or,  at  least,  without  lawful 
occasion  or  just  excuse.  The  Statement  of  Claim  should  expressly  negative  the 
defendant's  allegations  in  full  detail.  Such  an  action  is  an  action  on  the  case 
and  not  strictly  an  action  of  libel  or  slander.     Cf.  "  Slander  of  Title,"  post,  p.  405. 

The  same  words  may  be  both  a  libel  on  the  plaintiff's  goods  and  a  libel  upon 
him  personally  {Hatchard  v.  Mige,  18  Q.  B.  D.  771  ;  56  L.  J.  Q.  B.  397  ;  Linotype 
Co.  V.  British  Empire  Co.,  81  L.  T.  331 ;  see  the  next  precedent). 
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2.  The  defendant  is  a  wholesale  chemist  carrying  on  business  in  Ber- 
mondsey,  S.E. ;  he  publishes  a  Monthly  Circular,  in  which  he  advertises 
his  own  goods  and  compares  them  with  those  of  others. 

3.  In  the  defendant's  Monthly  Circulars  for  the  months  of  April,  May, 
and  June,  1914,  the  defendant  falsely  and  maliciously  printed  and  pub- 
lished and  widely  circulated,  and  threatens  and  intends  to  continue  to 
circulate,  of  the  plaintifi  as  the  owner  of  the  said  patent  medicine,  and  of 
him  in  the  way  of  his  trade,  and  of  the  goods  which  he  manufactures  and 
sells,  the  following  words  : — 

"  The  Miraculous  Cough  Mixture  contains  3  per  cent,  of  opium ;  the 
rest  consists  of  bread  crumbs,  water,  and  gum  arable,  with  a  little  pink 
colouring  to  give  it  an  aesthetic  appearance.  Such  a  mixture  can  do 
nobody  any  good,  and  to  neurotic  and  ansemic  children  it  must  do  much 
harm." 

4.  The  said  words  meant,  and  were  understood  to  mean,  that  the  said 
patent  medicine  manufactured  and  sold  by  the  plaintifi  contained  a 
dangerously  large  proportion  of  opium  and  other  improper  and  un- 
wholesome ingredients,  and  was  a  worthless  and  useless  compound  and 
unfit  for  the  purposes  for  which  it  was  advertised  for  sale,  and  that  to 
certain  classes  of  children  its  use  would  be  highly  injurious  and  pernicious. 

5.  The  said  patent  medicine  so  manufactured  and  sold  by  the  plaintifi 
in  fact  contains  no  opium  whatever  and  no  gum  arable  and  no  other 
improper  ingredient,  and  is  not  a  worthless  or  useless  compound  or  unfit 
for  any  of  the  purposes  for  which  it  is  advertised  for  sale.  Its  use  has 
been  beneficial  to  a  large  number  of  persons,  both  adults  and  infants,  and 
cannot  do  the  least  harm  to  any  child,  however  neurotic  or  ansemic. 

6.  In  consequence  of  such  publication  many  customers  of  the  plaintifi 
have  ceased  to  deal  with  him,  and  other  persons  who  would  have  bought 
the  said  patent  medicine  of  the  plaintifi  were  induced  to  refrain  from 
buying  the  same,  and  the  plaintifi  has  been  greatly  injured  in  his  trade 
and  has  lost  profits  which  he  otherwise  would  have  made. 

Particulars. 
[giving  names  of  customers  who  have  ceased  to  deal  with  the  plaintiff,  details 
of  the  loss  sustained  by  him,  etc.] 

And  the  plaintiff  claims— 

(1)  £1000  damages. 

(2)  An  injunction  to  restrain  the  defendant  from  further  publishing 

or  circulating  the  words  set  out  in  paragraph  3  above  or  any 
of  them  or  any  other  words  disparaging  the  plaintiff's  said  patent 
medicine. 


Claim  by  a  Justice  of  the  Peace  ai}d  Candidate  for  Election  as  a  Parish 
Councillor  for  a  Libel  stating  that  he  was  a  Bankrupt :  see  Dalgleish  v. 
Loiother,  [1899]  2  Q.  B.  590  ;  68  L.  J.  Q.  B.  956. 
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Claim  for  words  defamatory  of  the  Machines  manufactured  and  sold  hij  the 
Plaintiff,  and  also  defamatory  of  the  Plaintiff  -personally. 

1.  The  plaintifis  were  and  are  manufacturers  of  machines  for  the  purpose 

of ,  and  for  some  time  prior  to  the  publication  of  the  circular  hereinafter 

complained  of,  manufactured  and  sold  large  numbers  of  the  said  machines, 
and  acquired  a  great  reputation  in  respect  thereof.  The  defendants  were 
and  are  manufacturers  of  machines  for  the  same  purpose. 

2.  On  and  about  the ,  19 — ,  the  defendants  falsely  and  mali- 
ciously wrote  and  published  and  caused  to  be  printed  and  published  in  a 
circular  which  they  widely  distributed,  of  and  concerning  the  said  machines 
manufactured  and  sold  by  the  plaintiffs  and  in  disparagement  and  de- 
preciation thereof  the  words  following,  that  is  to  say : — [Here  set  out  the 
words  complained  of] 

3.  The  defendants  by  the  said  words  meant,  and  were  understood  by  the 
persons  to  whom  the  same  were  published  to  mean : — [Here  set  out  any 
necessary  innusndo.] 

4.  The  defendants  published  the  said  words  to  E.  F.,  of  ,  and 

G.  H.,  of ,  and  to  many  other  persons  who  used  or  were  likely  to  use 

the  plaintifis'  said  machines.  The  plaintifis  cannot,  until  after  discovery, 
give  particulars  of  the  said  other  persons. 

5.  By  reason  of  the  said  publication  the  plaintifis  have  been  unable  to 
sell  a  great  number  of  machines  which  they  would  otherwise  have  sold, 
and  have  lost  the  profit  which  they  would  have  made  on  the  sale  of  such 
machines,  and  have  been  greatly  injured  and  damnified  in  their  said 
business  and  in  the  sale  of  their  said  machines. 

Particulars  : — [Here  set  out  particulars  of  the  special  damage  claimed.] 

6.  As  a  separate  cause  of  action  the  plaintifis  say  that  the  defendants 
falsely  and  maliciously  wrote  and  published  and  caused  to  be  printed  and 
published  in  the  said  circular  and  in  the  manner  and  at  the  times  afore- 
said of  and  concerning  the  plaintifis,  and  of  and  concerning  them-  as 
manufacturers  and  sellers  of  machines,  the  words  set  out  in  paragraph 
2  above. 

7.  In  addition  to  the  meanings  mentioned  in  paragraph  3  hereof  the 
defendants  meant  by  the  said  words  that  the  plaintifis  obtained  and 
attempted  to  obtain  orders  for  their  said  machines  by  making  false  and 
misleading  representations  with  respect  to  them,  and  that  they  persuaded 
persons  to  purchase  such  machines  by  means  of  false  statements  and 
fraudulent  guarantees,  well  knowing  that  the  machines  which  they  thereby 
succeeded  in  selling  were  worthless  and  would  prove  of  no  use  to  the 
purchasers. 

8.  By  the  said  publication  the  plaintifis  have  been  greatly  injured  in 
their  good  name  and  credit  and  in  their  reputation  as  manufacturers  and 
sellers  of  machines,  and  have  sufiered  damage  and  in  particular  the  damage 
mentioned  in  paragraph  5  hereof. 

9.  The  defendants  are  still  distributing  and,  unless  restrained  by  an 
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order  of  this  Honourable  Court,   will  continue   to   distribute  the   said 
circular. 

The  plaintifis  claim  : — 
(1.)  £1000  damages. 

(2.)  An  injunction  to  restrain  the  defendants,  their  servants  and 
agents,  from  continuing  to  publish  libels  or  slanders  con- 
cerning the  plaintifis'  machines  or  concerning  the  plaintifis 
themselves,  and  particularly  from  printing  and  distributing 
circulars  in  the  form  hereinbefore  mentioned  or  any  circulars 
similar  thereto. 


Lights  {d). 


(d)  Lights.]— A  right  to  light  under  the  Prescription  Act,  18.'J2  (2  &  3  Will.  4, 
u.  71),  can  only  be  acquired  under  s.  3,  for  s.  2  does  not  apply  to  the  easement 
of  Ught  {Pemj  v.  Eames,  [1891]  1  Ch.  658 ;  60  L.  J.  Ch.  345 ;  Wheaton  v.  Maple, 
[1893]  3  Ch.  48  ;  62  L.  J.  Oh.  963).  Consequently,  no  right  can  be  acquired  under 
the  Act  to  light  as  against  the  Crown  (lb.).  The  period  required  by  s.  3  for  the 
acquisition  of  the  right  is  twenty  years  next  before  the  commencement  of  the 
action  in  which  the  right  is  brought  into  question  (s.  4 ;  Aynsky  v.  Olover,  L.  R. 
10  Ch.  283,  285  ;  44  L.  J.  Ch.  523) ;  and  this  period  must  be  without  any  adverse 
interruption  submitted  to  or  acquiesced  in  for  one  year  after  notice ;  a  mere 
cessation  of  enjoyment  is  not  sufficient  (Smith  v.  Baxter,  [1900]  2  Ch.  138,  143 ; 
69  L.  J.  Ch.  437).  It  is  not  essential  that  there  should  have  been  a  continuous 
user  of  the  right  (Cooper  v.  Straher,  40  Ch.  D.  21  ;  58  L.  J.  Ch.  26).  The  access 
of  light  to  a  house  may  be  "  actually  enjoyed  "  within  s.  3  although  the  house  is 
unoccupied  and  not  completed  internally  nor  fit  for  habitation,  if  windows  have 
been  opened  in  it  through  which  the  light  can  and  does  in  fact  occasionally  enter 
(Courtauld  v.  Legh,  L.  R.  4  Ex.  126  ;  38  L.  J.  Ex.  45  ;  Collis  v.  Laugher,  [1894] 
3  Ch.  659;   63  L.  J.  Ch.  851). 

A  right  to  hght  may  be  acquired  by  one  tenant  as  against  another  tenant  of  land 
under  the  same  landlord  (Frewen  v.  Phillips,  11  C.  B.  N.  S.  449  ;  30  L.  J.  C.  P. 
356  ;  Mitchell  v.  Cantrill,  37  Ch.  D.  56,  61 ;  57  L.  J.  Ch.  72  ;  liobson  v.  Edwards, 
[1893]  2  Ch.  146 ;  62  L.  J.  Ch.  378).  Suoh  rights  will  be  commensurate  with  the 
term  for  which  the  dominant  tenement  is  held,  and  will  enure  not  onh'  as  against 
the  adjoining  lessee,  but  also  against  the  common  landlord,  and  all  succeeding 
owners  of  the  servient  tenement  (Morgan  v.  Fear,  [1907]  A.  C.  425 ;  76  L.  J.  Ch. 
660).  But  the  acquisition  of  the  right  under  the  statute  will  be  suspended  during 
the  continuance  of  a  unity  of  possession  of  the  two  tenements  (Ladyman  v.  Orave, 
L.  R.  6  Ch.  763 ;  Ecclesiastical  Commissioners  v.  Kino,  14  Ch.  D.  213 ;  49  L.  J. 
Ch.  529). 

The  alteration  of  a  building  entitled  under  the  statute  to  the  access  of  light, 
or  of  the  windows  in  it  through  which  such  light  has  been  enjoyed,  does  not 
extinguish  the  right  to  the  light,  unless  the  alteration  is  suoh  as  to  manifest  an 
intention  of  absolutely  abandoning  suoh  right  (Tapling  v.  Jones,  11  H.  L.  C.  290  ; 
34  L.  J.  C.  P.  242  ;  Qreenwood  v.  Hornsey,  33  Ch.  D.  471).  It  has  accordingly 
been  held  that  pulling  down  and  setting  back,  or  putting  forward,  such  a  building 
does  not  extinguish  the  right,  where  the  new  windows  are  so  placed  as  to  receive 
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the  same,  or  a  substantial  portion  of  the  same,  light  which  previously  passed  into 
the  original  building  through  the  ancient  windows  [Barnes  v.  Loaeh,  4  Q.  B.  D. 
494 ;  48  L.  J.  Q.  B.  756 ;  Scott  v.  Pape,  31  Ch.  D.  471),  and  so  as  to  correspond 
with  some  defined  parts  of  the  ancient  windows  (Pendarves  v.  Monro,  [1892]  1  Ch. 
611  ;  61  L.  J.  Ch.  494). 

A  right  to  light  may  sometimes  be  established  on  the  ground  of  prescription 
from  time  immemorial,  where,  by  reason  of  interruption  or  other  causes,  a  pre- 
scription under  the  Prescription  Act  cannot  be  made  out  {Wheaton  v.  Maple, 
[1893]  3  Ch.  48  ;  62  L.  J.  Ch.  963).  But  ordinarily  a  claim  of  such  right  by 
immemorial  prescription  is  liable  to  be  negatived  by  the  known  date  of  the 
buildings ;  and  in  such  cases,  where  proof  cannot  be  given  of  a  prescriptive  right 
under  the  statute,  the  right  to  light  may  sometimes  be  supported  on  the  ground 
of  the  presumption  of  a  lost  grant  from  the  owner  of  the  servient  tenement. 

A  right  to  light  can  also  be  acquired  by  a  grant,  express  or  impHed,  or  by  a 
reservation.  By  s.  6  of  the  Conveyancing  Act,  1881  (44  &  45  Vict  c.  41),  con- 
veyances of  land  having  houses  or  buildings  thereon,  made  since  the  31st 
December,  1881,  operate  to  convey  therewith  aU  lights  and  easements  appertaining, 
or  reputed  to  appertain  thereto,  or  enjoyed  therewith,  unless  a  contrary  intention 
is  expressed  in  the  conveyance  {Godwin  v.  Schweppes,  [1902]  1  Ch.  926  ;  71  L.  J. 
Ch.  438  ;  Irdernational  Tea  Stores  v.  Hobhs,  [1903J  2  Ch.  165  ;  72  L.  J.  Ch.  543). 
Again,  where  a  man  grants  a  house  in  which  there  are  windows,  neither  he  nor  any 
one  subsequently  claiming  under  him  can  block  up  the  windows  or  destroy  the 
light,  unless  the  right  so  to  do  is  expressly  reserved,  or  unless  the  circumstances  of 
the  grant  are  such  as  to  render  it  manifest  that  the  intention  was  to  permit  such 
blocking  up  or  destruction  ;  but  if,  having  a  house  and  land,  he  grants  the  land 
and  retains  the  house  without  any  reservation  of  the  right  to  light,  the  grantee 
can  block  up  the  windows  of  the  house  (Broomfield  v.  Williams,  [1897]  1  Ch.  602  ; 
66  L.  J.  Ch.  305;  Birmingham  Banking  Co.  v.  Boss,  38  Ch.  D.  295,  308,  315; 
57  L.  J.  Ch.  601 ;   Phillips  v.  Low,  [1892]  1  Ch.  47,  50  ;  61  L.  J.  Ch.  44). 

The  grant  of  a  tenement  ordinarily  impUes  a  grant  of  all  those  continuous  and 
apparent  easements  (such  as  access  of  light)  over  the  other  part  of  the  tenement 
retained  by  the  grantor,  which  are  necessary  to  the  enjoyment  of  the  part  granted, 
and  have  been  theretofore  used  therewith  ;  and  the  fact  that  the  part  retained 
by  the  grantor  is  at  the  time  of  the  grant  in  the  possession  of  a  lessee  does  not 
prevent  the  presumption  of  such  imphed  grant  of  a  right  to  the  access  of  light 
(Barnes  v.  Loach,  4  Q.  B.  D.  494 ;  48  L.  J.  Q.  B.  756  ;  Myers  v.  Catterson,  43  Ch. 
D.  470  ;  59  L.  J.  Ch.  315).  But,  except  in  the  case  of  ways  of  necessity  and  in 
some  few  similar  cases,  there  is  no  corresponding  implication  of  a  reservation  in 
favour  of  the  grantor  of  part  of  a  tenement  in  respect  of  the  part  retained  by  him 
(Wheeldon  v.  Burrows,  12  Ch.  D.  31  ;  48  L.  J.  Ch.  853  ;  Union  Lighterage  v.  London 
Graving  Dock,  [1902]  2  Ch.  557  ;  71  L.  J.  Ch.  791). 

In  order  to  maintain  the  action  there  must  be  such  a  diminution  of  the  light  as 
renders  the  premises  to  a  sensible  degree  less  fit  for  the  purposes  of  business  or 
occupation.  It  must  be  a  substantial  deprivation  of  light ;  the  obstruction 
must,  in  other  words,  amount  to  a  nuisance  (Colls  v.  Home  and  Colonial  Stores, 
[1904]  A.  C.  179  ;  73  L.  J.  Ch.  484 ;  Higgins  v.  Beits,  [1905]  2  Ch.  210  ;  74  L.  J. 
Ch.  621  ;  Jolly  v.  Kine,  [1907]  A.  C.  1 ;  76  L.  J.  Ch.  1  ;  Paul  v.  Bobson,  L.  R. 
41  Ind.  App.  180 ;  83  L.  J.  P.  C.  304).  No  one  can  acquire  a  right  to  the  special 
amount  of  light  necessary  for  a  particular  business  (Ambler  v.  Gordon,  [1905]  1 
K.  B.  417 ;  74  L.  J.  K.  B.  185). 
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Claim  in  an  Action  for  Damage  for  Obstructing  the  Access  of  Light  to  a 
House  where  the  Right  is  claimed  by  Prescri-ption  (e). 

1.  Tlie  plaintifi  was  [and  is]  possessed  of  a  dwelling-liouse,  known  as 

■ ',  at ,  and  having windows  on  the  [west]  side  thereof,  and 

was  [and  is]  entitled  by  prescription  under  the  Prescription  Act,  1832 
\or,  by  prescription  from  time  immemorial],  to  the  access  and  use  of  light 
[and  air]  to  and  for  the  said  house  through  the  said  windows  which  were 
ancient  lights. 

2.  The  defendant,  in ,  19 — ,  erected,  and  has  ever  since  maintained 

[and  still  maintains],  a  high  wall  near  to  the  said  windows,  and  has  thereby 
prevented  and  obstructed  [and  still  prevents  and  obstructs]  the  light  [and 
air]  from  entering  into  the  said  house  by  the  said  windows.  The  said  wall 
is  a  nuisance  to  the  plaintifi's  said  house  and  has  rendered  it  dark  [and 
unwholesome]  and  of  much  less  value  to  the  plaintifE. 

Particulars  : — [State  f  articular s  of  the  obstruction  and  damage.] 
And  the  plaintifi  claims  £ damages. 

Air.] — ^A  claim  to  have  the  benefit  of  aU  the  air  which  floats  over  the  whole 
surface  of  a  neighbour's  property  is  too  vague  and  indefinite  to  be  the  subject 
of  prescription  under  the  Prescription  Act,  1832,  or  from  time  immemorial,  or 
to  found  the  presumption  of  a  lost  grant.  (See  Chastey  v.  Achland,  [1895]  2  Ch. 
389 ;  [1897]  A.  C.  155 ;  64  L.  J.  Q.  B.  623  ;  66  ib.  518,  and  the  cases  next 
cited.)  Accordingly,  such  claims  were  held  not  maintainable  where  they  were 
made  for  the  access  of  air  to  the  sails  of  a  windmill  { Webb  v.  Bird,  10  C.  B. 
N.  S.  268 ;  13  Ib.  841 ;  30  L.  J.  C.  P.  384 ;  31  lb.  335) ;  or  to  the  plamtifE's 
chimneys  [Bryant  v.  Lefever,  4  C.  P.  D.  172  ;  48  L.  J.  C.  P.  380  ;  but  see  Chastey  v. 
Achland,  supra) ;  or  to  a  skeleton  timber-shed  (Harris  v.  De  Pinna,  33  Ch.  D. 
238  ;  56  L.  J.  Ch.  344).  A  right  to  the  access  and  passage  of  air  through  defined 
channels  over  adjoining  property  into  buildings  of  the  person  claiming  the  right 
may,  however,  be  claimed  where  there  has  been  long  enjoyment,  by  lost  grant 
or  covenant,  or,  it  seems,  by  prescription  under  s.  2  of  the  Prescription  Act,  1832, 
or  at  common  law  {Bass  v.  Gregory,  25  Q.  B.  D.  481  ;  59  L.  J.  Q.  B.  574 ;  Aldin  v. 
Clark,  [1894]  2  Ch.  437 ;  63  L.  J.  Ch.  601).  It  seems  also  that  an  obstruction 
which  stopped  the  access  of  salubrious  air  to  the  doors  and  windows  of  a  house, 
and  thereby  rendered  it  miwholesome,  would  be  actionable  as  a  nuisance  (see 
Aldred's  Case,  9  Rep.  58  b ;  Dent  v.  Auction  Mart  Co.,  L.  R.  2  Eq.  at  p.  252; 
HallY.  Lichfield  Brewery  Co.,  49  L.  J.  Ch.  655  ;  43  L.  T.  380) ;  and  might  in  some 
cases  of  danger  to  health,  &c.,  be  ground  for  an  injunction.  (See  Gale  v.  Abbott, 
10  W.  R.  748  ;  and  City  of  London  Brewery  Co.  v.  Tennant,  L.  R.  9  Ch.  212, 222). 

(e)  The  allegation  that  the  windows  are  "  ancient  lights  "  appears  sufficiently 
to  import  that  the  defendant  is  entitled  to  the  right  by  prescription  ;  but  it  may 
frequently  be  proper  and  advisable  to  msert  an  allegation  to  that  effect,  as  above 
(see  Harris  v.  Jenkins,  22  Ch.  D.  481  ;  52  L.  J.  Ch.  437 ;  Sheddon  v.  Filzpatrick, 
38  L.  J.  Ch.  410  ;  58  L.  J.  Ch.  139) ;  and  where  the  claim  to  the  right  is  based 
upon  express  or  implied  grant,  or  upon  a  lost  grant,  the  mode  in  which  it  arises 
should  be  distinctly  stated.  It  is  not  necessary  to  allege  that  the  enjoyment 
was  "  as  of  right  "  (Truscott  v.  Merchant  Taylors'  Co.,  11  Ex.  855 ;  25  L.  J.  Ex. 
173  ;  Frewen  v.  Fhillips,  11  C.  B.  N.  S.  449  ;  30  L.  J.  C.  P.  356). 
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Claim  by  a  Reversioner  for  Damage  for  Ohstrudimj  his  Ancient  Lights. 

1.  The  plaintifi  was  and  is  tlie  owner  of  the  house  No. , Street, 

-  now  in  the  occupation  of  A.  B.,  as  tenant  thereof  to  the  plaintifi 


under  a  lease  for  a  term  of  which years  are  still  unexpired. 

2.  There  are  in  the  said  house  the  following  ancient  lights  : — [State  satne.  ] 

3.  The  defendant  has  erected  a  building  of  a  permanent  character 
which  materially  diminishes  the  light  coming  through  the  said  windows, 
and  is  a  nuisance  to  the  said  house  and  to  all  who  occupy  or  will  occupy  the 
same,  and  has  materially  reduced  the  value  of  the  plaintiff's  reversion  of 
and  in  the  said  house. 

And  the  plaintifi  claims  £ damages. 


Claim  in  an  Action  for  an  Injunction  to  restrain  a  threatened  Obstruction  of 
the  Plaintiff's  Ancient  Lights  with  a  further  Claim  for  a  Mandatory 
Injunction  or  Damages  in  lieu  thereof  (f). 

1.  The  plaintifi  is  the  owner  [or,  lessee]  and  occupier  of  a  house,  700 
Regent  Street,  London,  in  which  are  the  following  ancient  lights  : — 

(1)  The  kitchen  window  in  the  basement  on  the  south  side. 

(2)  The  two  back  dining-room  windows  on  the  ground    floor  on  the 

south  side. 

(3)  The  landing  window  and  back  drawing-room  window  on  the  south 

side. 

2.  The  defendant  is  erecting  a  building  [on  the  south  side  of  the  plaintifi's 
said  house]  which  will,  if  not  stopped,  materially  diminish  the  light  coming 
through  the  said  windows  and  be  a  nuisance  to  the  plaintifi  and  deprive 
bim  of  the  enjoyment  of  the  said  house. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his  con- 
tractors, servants  and  workmen,  from  continuing  to  erect  the  said  building, 
so  as  to  be  a  nuisance  to  the  plaintifi  and  to  obstruct  or  diminish  the  access 
of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said  building  pulled 
down,  or  damages  for  the  injury  he  will  sustain  if  the  same  is  completed 
and  not  pidled  down. 

(/)  If  the  obstruction  contiaues  during  the  action  the  plaintiff,  whether  tenant 
or  reversioner,  can  have  his  damage  assessed  down  to  the  time  of  assessment 
(Ord.  XXXVI.,  r.  58).  If  it  continues  after  the  damages  are  assessed,  he  may 
bring  a  second  action  (Battishill  v.  Reed,  18  C.  B.  696  ;  25  L.  J.  C.  P.  290  ;  Spurr 
V.  Hall,  2  Q.  B.  B.  615). 

An  injunction  may  be  claimed,  either  alone  or -with  a  claim  for  damages,  and 
either  in  lieu  of  damages  or  additional  relief  (see  "  Injunction,"  ante,  p.  337 ;  and 
MaHin  v.  Price,  [1894J  1  Ch.  276 ;  63  L.  J.  Ch.  209).  As  to  when  a  mandatory 
injunction  will  be  granted  for  the  removal  of  a  building  already  erected,  see 
Daniel  v.  Ferguson,  [1891]  2  Ch.  27 ;  Von  Joel  v.  Hornsey,  [1895]  2  Ch.  774 ; 
65  L.  J.  Ch.  102  ;  and  ante  p.  156.  As  to  interlocutory  injimctions,  see  Newson  v. 
Pender,  27  Ch.  D.  43  ;  Daniel  v.  Ferguson,  supra. 
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Maintenance  {g). 


Malicious  Peosecution  (h). 

Claim  for  Malicious  Prosecution  before  a  Justice  of  tlie  Peace  and  al 
Quarter  Sessions. 

The  defendant,  on  4tli  January,  1914,  maliciously  and  without  reason- 
able or  probable  cause  preferred  a  charge  of  larceny  against  the  plaintifi 

(g)  Maintenance  is  "  an  officious  intermeddling  in  a  suit  that  in  no  way  belongs 
to  one,  by  maintaining  or  assisting  either  party,  with  money  or  otherwise,  to 
prosecute  or  defend  it "  (4  BI.  Com.,  c.  10,  ss.  12,  13 ;  Bradlaugh  v.  Newdegaie, 
11  Q.  B.  D.  1 ;  52  L.  J.  Q.  B.  454;  Alabaster  v.  Harness,  [1894]  2  Q.  B.  897 ; 
[1895]  1  Q.  B.  339  ;  64  L.  J.  Q.  B.  76  :  Fitzroi/  v.  Cave,  [1905]  2  K.  B.  364,  369  ; 
74  L.  J.  Q.  B.  829).  Champerty  is  a  species  of  maintenance,  being  "  the  unlawful 
maintenance  of  a  suit  in  consideration  of  some  bargain  to  have  part  of  the  thing 
m  dispute  or  some  profit  out  of  it "  {per  Tindal,  C.  J.,  Stanley  v.  Jones,  7  Bing. 
369  ;  James  v.  Kerr,  40  Ch.  D.  449  ;  58  L.  J.  Ch.  355 ;  Guy  v.  Churchill,  40  Ch.  D. 
481 ;  58  L.  J.  Ch.  345  ;  Rees  v.  De  Bernardy,  [1896]  2  Ch.  437  ;  65  L.  J.  Ch.  656). 
Where  one  of  the  partios  to  an  action  has  been  illegally  maintaiued  and  assisted 
m  it  by  a  person  who  has  no  interest  in  the  suit,  the  other  party  to  the  suit  may 
brmg  an  action  against  the  person  who  has  been  giulty  of  such  maintenance  to 
recover  any  damages  thereby  sustained  (Bradlaugh  v.  Newdegate,  1 1  Q.  B.  D.  1  ; 
52  L.  J.  Q.  B.  454 ;  Harris  v.  Brisco,  17  Q.  B.  D.  504 ;  55  L.  J.  Q.  B.  423).  But 
a,  person  who  has,  or  who  reasonably  beheves  that  he  has,  a  common  interest 
with  one  of  the  parties  in  the  suit,  is  justified  in  assisting  him,  if  such  interest 
is  one  recognized  by  law,  and  his  doing  so  will  not  amomit  to  maintenance 
(Findon  v.  Parker,  11  M.  &  W.  675  ;  Hunter  v.  Daniel,  4  Hare,  420,  431 ;  Brad- 
laugh V.  Newdegaie,  supra ;  Alabaster  v.  Harness,  supra).  So  also  in  the  case  of 
master  and  servant,  or  husband  and  wife,  or  of  father  and  son,  or  of  certain  other 
near  relations  or  connections,  such  assistance  does  not  amount  to  maintenance ; 
though  the  mere  fact  of  the  party  being  a  cousin  of  the  plaintiff  is  no  justification 
for  maintenance  [Hutley  v.  Hidley,  L.  R.  8  Q.  B.  112).  An  agreement  made  by 
a  trade  union  to  assist  out  of  its  funds  one  of  its  officers  in  an  action  of  slander 
brought  by  him  is  void  on  the  ground  of  maintenance,  although  the  officer  is 
slandered  in  the  way  of  his  office  as  well  as  personally  and  the  union  is  thereby 
adversely  affected  (Oram  v.  Hutt,  [1914]  1  Ch.  98 ;  82  L.  J.  Ch.  152 ;  but  sec 
British  Cash,  &C.,  Co.  v.  Lamson  Store,  [1908]  1  K.  B.  1006 ;  77  L.  J.  K.  B.  649). 
It  is  a  good  defence  to  an  action  for  maintenance  that  the  defendant  assisted  the 
party  from  charitable  motives,  behevmg  him  to  be  oppressed  and  poor ;  and  if 
such  charitable  motive  exists,  it  is  immaterial  that  it  was  induced  by  a  com- 
munity of  rehgious  belief  (Holden  v.  Thompson,  [1907]  2  K.  B.  489  ;  76  L.  J.  K.  B. 
889).  The  doctrine  of  maintenance  does  not  apply  to  crimmal  proceedmgs 
(Grant  v.  Thompson,  15  Rep.  200  ;  72  L.  T.  264).  See  further,  "  Maintenance," 
post,  p.  639. 

(h)  This  action  lies  whenever  one  person  mstitutes  criminal  proceedings  against 
another  maliciously  and  without  any  reasonable  or  probable  cause,  whereby 
that  other  is  injured,  as  by  being  arrested  and  imprisoned  or  put  to  expense, 
or  injured  m  credit  or  character.     Similarly,  an  action  will  lie  for  the  malicious 
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before  a  justice  of  the  peace,  sitting  at , ,  and  caused  the  plaintifi 

to  be  sent  for  trial  on  the  charge  and  imprisoned  thereon  from  4th  January, 

and  unfounded  presentation  of  a  bankruptcy  petition  against  an  individual  or  of 
a  petition  to  wind  up  a  company,  and  in  these  cases,  damage  to  credit  and 
reputation  will  be  presumed  [Johnson  v.  Emerson,  L.  R.  6  Ex,  329 ;  40  L.  J. 
Ex.  201  ;  Quartz  Hill,  dkc,  Co.  v.  Eyre,  11  Q.  B.  D.  674;  52  L.  J.  Q.  B.  488  ; 
Wyatt  V.  Pcamer,  [1899]  2  Q.  B.  106 ;  68  L.  J.  Q.  B.  709). 

The  Statement  of  Claim  must  show  the  legal  proceedings  instituted  by  the 
defendant  against  the  plaintiff,  and  the  termination  of  them  m  favour  of  the 
plaintiff,  where  the  proceedings  are  capable  of  such  a  termination  {Met.  Bank  v. 
Pooley,  10  App.  Gas.  210,  216,  228;  Bynoe  v.  Ba7ik  of  England,  [1902]  1  K.  B. 
467 ;  71  L.  J.  K.  B.  208),  the  absence  of  reasonable  or  probable  cause  for  institut- 
ing the  proceedings,  and  the  maUce  of  the  defendant  in  so  doing,  and  also  the  arrest 
or  other  loss  or  injury  suffered  by  the  plaintiff  (46raf  A  v.  N.  E.  By.  Co.,  11  Q.  B.  D. 
440,  448,  4.55 ;  11  App.  Cas.  247  ;  52  L.  J.  Q.  B.  352,  620). 

The  plaintiff  must,  in  the  first  place,  establish  that  there  was  no  reasonable  or 
probable  cause  for  the  prosecution.  This  is  a  question  of  law  for  the  judge  to 
determine ;  the  facts  and  inferences  of  fact  are  for  the  jury  {Lister  v.  Ferryman, 
L.  R.  4  H.  L.  521 ;  39  L.  J.  Ex.  177 ;  Cox  v.  English,  tfec,  Bank,  [1905]  A.  C. 
168 ;  74  L.  J.  C.  P.  62).  "There  must  be  a  reasonable  cause — such  as  would 
operate  on  the  mind  of  a  discreet  man  ;  there  must  also  be  a  probable  cause — 
such  as  would  operate  on  the  mind  of  a  reasonable  man  ;  at  aU  events  such  as 
would  operate  on  the  mind  of  the  party  making  the  charge ;  otherwise  there 
is  no  probable  cause  for  him  "  {jper  Tindal,  C.  J.,  in  Broad  v.  Ham,  5  Bing.  N.  C. 
725). 

The  plaintiff  must  also  prove  that  the  defendant  was  actuated  by  maUce ; 
i.e.,  that  he  instituted  the  proceedings  out  of  spite,  or  from  some  indirect  or  improper 
motive  (Hichs  v.  Faulkner,  8  Q.  B.  D.  167, 174 ;  51  L.  J.  Q.  B.  268).  The  existence 
of  maUce  is  a  question  of  fact  for  the  jury,  and  the  absence  of  reasonable  and 
probable  cause  affords  in  general  some  evidence  of  the  presence  of  mahce.  If, 
however,  the  defendant  honestly  beheved  in  the  charge  which  he  made,  some 
distinct  evidence  of  mahce  is  required  in  order  to  prove  that  he  acted  mahciously 
{Broim  V.  Hawkes,  [1891]  2  Q.  B.  718 ;  60  L.  J.  Q.  B.  332).  In  the  Statement 
of  Claim  mahce  may  be  alleged  as  a  fact  without  setting  out  the  circumstances 
from  which  it  is  to  be  inferred  (Ord.  XIX.  r.  22). 

A  master  is  not  ordinarily  responsible  for  an  arrest  made  or  a  prosecution 
instituted  by  his  servant  on  his  behalf,  unless  he  either  authorized  or  ratified 
the  act.  A  servant  in  charge  of  property  has,  in  general,  an  implied  authority 
to  do  all  that  is  necessary  for  the  protection  of  such  property,  but  no  imphed 
authority  to  punish  for  an  infringement  of  the  law  {Bank  of  New  South  Wales  v. 
Owslon,  4  App.  Cas.  270  ;  48  L.  J.  P.  C.  25  ;  Abrahams  v.  Deakin,  [1891]  1  Q.  B. 
516 ;  60  L.  J.  Q.  B.  238 ;  Hanson  v.  WaUer,  [1901]  1  Q.  B.  390 ;  70  L.  J.  Q.  B. 
231).  Thus,  a  foreman  porter  in  the  service  of  a  railway  company,  who  is  left 
in  charge  of  a  station,  has  no  imphed  authority  to  give  in  charge  a  person  whom 
he  suspects  to  be  steaUng  the  company's  property ;  and  if  he  gives  an  hmocent 
person  in  charge  on  such  suspicion,  the  company  is  not  hable  {Edwards  v. 
L.  dh  N.  W.  By.  Co.,  L.  R.  5  C.  P.  445 ;  39  L.  J.  C.  P.  241).  A  similar  decision 
was  given  in  the  case  of  a  manager  of  a  public-house  {Hanson  v.  WaMer,  supra). 
Authority  to  arrest  or  prosecute  offenders  may,  however,  be  imphed  in  particular 

B.L.  23 
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1914,  until  IStli  February,  1914,  and  prosecuted  the  plaintifi  thereon  at 

the Quarter  Sessions,  where  the  plaintifE  was  acquitted. 

Particulars  of  special  damage  : — 

£ 

Messrs.  L.  &  L.'s  bill  of  costs    65 

Loss  in  business  from  4th  January,  1914,  to  18th  February, 

1914    100 

The  plaintifi  claims  £500. 

{See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  15.) 


The  like,  where  the  Plaintiff  was  arrested  under  a  Warrartt  and  brought 
before  a  Justice  of  the  Peace. 

1.  The  defendant  on  the  — ,  19 — ,  falsely  and  maliciously  and 

without  reasonable  or  probable  cause  preferred  before  ,  a  justice  of 

the  peace,  a  charge  against  the  plaintiff  of  having  [feloniously  stolen  the 
defendant's  purse]  and  procured  the  said  justice  to  grant  a  warrant  for  the 
apprehension  of  the  plaintiff  on  the  said  charge,  and  caused  the  plaintiff  to 

be  arrested  under  the  said  warrant  on  the  — ,  19 — ,  and  imprisoned 

until  the ,  19 — ,  and  then  brought  in  custody  before  the  said 

justice  [and  then  procured  the  said  justice  to  remand  the  plaintiff  to  prison 

and  caused  him  to  be  further  imprisoned  until  the ,  19 — ,  and 

then  again  brought  before  the  said  justice]. 

2.  The  said  justice  having  heard  the  said  charge,  dismissed  the  same 
and  discharged  the  plaintiff  out  of  custody,  whereupon  the  said  prosecution 
determined. 

3.  The  plaintiff  has  in  consequence  suffered  the  following  special 
damage  : — [Set  out  particulars  of  any  special  damage.] 

And  the  plaintiff  claims  £ — ■ —  damages. 


The  like,  when  the  Plaintiff  was  committed  for  Trial  arid  the  Grand.  Jury 

threiv  out  the  Bill. 

1.  The  plaintiff  is  a ,  residing  at ,  in  the of  — ■ — . 


2.  On  the  ,   19 — ,  the  defendant  falsely,   maliciously  and 

without  any  reasonable  or  probable  cause  appeared  before  Mr.  — — •, 
one  of  the  magistrates  at  Bow  Street  Police  Court,  in  the  county  of  London, 
and  charged  the  plaintiff  with  having  [unlawfully  obtained  of  and  from 
the  sum  of by  certain  false  pretences  with  intent  to  defraud], 

cases,  where  the  employment  is  such  that  its  duties  could  not  be  efficiently  per- 
formed for  the  benefit  of  the  employer  without  such  authority  (Moore  v.  Met. 
Rij.  Co.,  L.  R.  8  Q.  B.  36  ;  42  L.  J.  Q.  B.  23 ;  Edwards  v.  Mid.  By.  Co.,  6  Q.  B.  D. 
287;  50  L.  J.  Q.  B.  281). 
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and  upon  such  charge  procured  tlie  said  magistrate  to  grant  a  warrant 
for  the  apprehension  of  the  plaintiS  and  for  bringing  him  before  the  said 
magistrate  or  some  other  magistrate  to  be  dealt  with  according  to  the 
law,  and  under  and  by  virtue  of  the  said  warrant  caused  the  plaintiff  to 

be  arrested  and  imprisoned  for hours,  and  afterwards  to  be  brought 

in  custody  before  the  said  magistrate  [and  then  procured  the  said  magis- 
trate to  remand  the  plaintiS  and  caused  the  plaintifi  to  be  imprisoned 

from ,  19 — ,  till ,  19 — ,  and  afterwards  on  the 

,  19 — ,  to  be  brought  again  before  the  said  magistrate],  and  then  by 

false  and  malicious  representations  procured  the  said  magistrate  to  commit 
the  plaintiS  to  prison  to  await  his  trial  at  the  Middlesex  Sessions. 

3.  On  the ,  19 — ,  the  defendant  falsely,  maliciously,  and  without 

any  reasonable  or  probable  cause,  caused  a  bill  of  indictment  for  that  he  did 

[unlawfully  obtain  of  and  from  the  said the  sum  of by  certain 

false  pretences  with  intent  to  defraud]  to  be  preferred  against  the  plaintifi 
at  the  Middlesex  Sessions  then  next  ensuing.  The  grand  jury,  on  the  case 
coming  before  them,  ignored  the  said  bill  of  indictment,  and  the  plaintifi 
was  discharged  from  custody,  whereby  the  said  prosecution  was  determined. 

4.  By  reason  of  the  premises  the  plaintifi  has  been  injured  in  his 
reputation,  and  sufiered  pain  of  body  and  mind,  and  was  prevented  from 
attending  to  his  said  business,  and  incurred  expense  in  defending  himself 
from  the  said  charge  and  obtaining  his  release  from  the  said  prosecution. 

Particulars : — 

And  the  plaintifi  claims  £ damages. 


The  like,  for  a  Malicious  Prosecution  at  Assizes  {i). 

The    defendant,  on   the    ,  19 — ,  maliciously   and   without 

reasonable  or  probable  cause  presented  to  the  grand  jury  at  the  Assizes 
holden  in  and  for  the  county  of  • — — ,  a  bill  of  indictment  against  the 
plaintifi,  falsely  charging  him  with  having  [state  the  crime  or  offence  charged], 
and  maliciously  and  without  reasonable  or  probable  cause  prosecuted 
and  caused  and  procured  the  plaintifi  to  be  tried  at  the  said  Assizes  upon 
the  said  charge,  and  the  plaintifi  upon  such  trial  was  acquitted  of  the  said 
charge. 

Particulars  of  special  damage  are  as  follows  : — 

And  the  plaintifi  claims  £ damages. 

(j)  If  the  defendant  maliciously  and  without  reasonable  or  probable  cause 
procures  the  prosecution  of  a  criminal  charge,  it  is  no  defence  for  him,  if  sued, 
that  he  has  procured  himself  to  be  bound  over  by  recognisance  to  prosecute 
{Dubois  V.  Keats,  11  A.  &  E.  329  ;  see  Fitzjohn  v.  Machinder,  9  C.  B.  N.  S.  505). 
A  remand  is  the  act  of  the  magistrate,  and  damages  may  be  claimed  for  it  in  an 
action  for  maUoious  prosecution ;  it  cannot  be  charged  as  the  act  of  the  defendant  so 
as  to  support  an  action  for  false  imprisonment.    (See  Loch  v.  Ashton,  12  Q.  B.  871.) 
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For  a  Malicious  Arrest  under  s.  6  of  the  Debtors  Act,  1869  (k). 

The  defendant  maliciously  and  without  reasonable  or  probable  cause, 
by  making  a  false  affidavit  on  an  application  under  s.  6  of  the  Debtors  Act, 
1869,  caused  and  procured  an  order  to  be  made  by  the  Hon.  Mr.  Justice 

■ — — ,  on  the  — ,  19 — ,  whereby  it  was  ordered  that  the  defendant 

should  be  arrested  and  imprisoned  as  therein  mentioned,  and  maliciously 
and  without  reasonable  or  probable  cause  procured  the  defendant  to  be 

arrested  on  the ,  19 — ,  under  the  said  order,  and  detained  in 

custody  for  ■ — — •  days  until  he  was  discharged  therefrom  by  an  order  of 

the  Hon.  Mr.  Justice ,  dated  the ■ — — ,  19 — ,  whereby  the  said 

first-mentioned  order  was  rescinded. 

Particulars  ; — 

The  affidavit  was  false  in  the  following  particulars  : — [State  satne.] 

[State  special  damage,  if  any.] 

And  the  plaintiff  claims  £■ — ■ —  damages. 


Mandamus  (I). 


(Jc)  An  action  is  maintainable  for  falsely  and  mahoiously,  and  without  reason- 
able or  probable  cause,  making  or  procuring  an  affidavit  under  s.  6  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  52),  and  thereby  obtaining  an  order  for  the  plaintiff's 
arrest.  (See  Daniels  v.  Fielding,  16  M.  &  W.  200  ;  and  Lees  v.  Patterson,  7  Ch.  D. 
866  ;  47  L.  J.  Ch.  616.)  A  person  privileged  from  arrest  on  the  ground  that  he 
is  attending  a  Court  of  justice  as  a  witness,  or  on  any  similar  ground,  if  arrested, 
cannot  maintain  an  action,  although  the  arrest  was  made  maliciously  and  with 
knowledge  of  the  privilege ;  for  the  privilege  is  that  of  the  Court  granting  it,  and 
not  that  of  the  person,  and  the  Court  has  a  discretion  either  to  aUow  or  disallow 
the  privilege  (Magnay  v.  Burt,  5  Q.  B.  381  ;  Philips  v.  Naylor,  3  H.  &  N.  14 ; 
4  Ih.  665 ;  27  L.  J.  Ex.  222  ;  28  Ih.  225). 

(l)  By  the  C.  L.  P.  Act,  1854,  ss.  68 — 73,  the  superior  Courts  of  Common  Law 
were  empowered  to  grant  to  the  plaintiff  in  any  action  (except  replevin  and  eject- 
ment), a  writ  of  mandamus  commanding  the  defendant  to  fulfil  any  duty  in  the 
fulfilment  of  which  the  plamtiff  was  personally  interested.  This  jurisdiction 
is  now  vested  in  the  High  Court  of  Justice,  which  has  power  to  grant  a  mandamus 
"  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that 
such  order  should  be  made."  (Judicature  Act,  1873,  s.  25  (8).)  As  to  the  meaning 
of  the  phrase  "  just  or  convenient,'"  see  ante,  p.  154. 

The  mandamus  here  spoken  of  is  not  the  ancient  prerogative  writ  of  mandamus 
which  is  granted  on  motion,  but  is  an  order  to  perform  some  act  by  way  of  rehef 
in  an  action  (see  Olossop  v.  Heston  Local  Board,  12  Ch.  D.  102,  122  ;  49  L.  J.  Ch. 
89  ;  Smith  v.  Charley  District  Council,  [1897]  1  Q.  B.  532,  538,  678  ;  66  L.  J.  Q.  B. 
427),  which  has  the  same  effect  as  a  writ  of  mandamus  formerly  had  (Ord.  LIIl., 
r.  4). 

An  order  for  a  mandamus  will  only  be  made  where  the  duty  sought  to  be  en- 
forced thereby  is  of  a  public  or  quasi-public  nature  {Benson  v.  Paul,  6  E.  &  B.  273  ; 
25  L.  J.  Q.  B.  274  ;  Norris  v.  Irish  Land  Co.,  8  E.  &  B.  512 ;  27  L.  J.  Q.  B.  115  ; 
Fotherby  v.  Met.  /?//.  Co..  L.  R.  2  C.  P.  188  ;  36  L.  J.  C.  P.  88).     Hence  an 
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By  an  Oimier  of  Land  against  a  Company  for  a  Mandamus  requiring  them 
to  issue  their  Warrant  to  the  Sheriff  to  summon  a  Jury  in  a  disputed 
Compensation  under  the  Lands  Clauses  Consolidation  Act,  1845  (m). 

1.  The  defendants  are  a  company  incorporated  by  the Act  [state 

the  company's  special  Act]  which  incorporates  the  provisions  of  the  Lands 

action  for  a  mandamus  will  not  lie  for  the  specific  performance  of  a.  mere 
personal  contract,  as  to  accept  a  lease  under  an  agreement  (Benson  v.  Paul, 
supra).  Nor  mil  an  action  for  a  mandamus  lie  where  there  is  any  other  equally 
effectual  remedy,  as  for  instance,  for  a  personal  debt  for  which  an  action  may 
be  brought  in  the  ordinary  manner  (Bush  v.  Beavan,  1  H.  &  C.  500 ;  32  L.  J. 
Ex.  54). 

The  following  are  instances  of  actions  in  which  a  claim  for  a  mandamus  has 
been  granted,  viz. :  against  a  public  company  requiring  them  to  register  an 
admiaistrator  as  a  shareholder  in  respect  of  the  shares  held  by  the  intestate 
(Norris  v.  Irish  Land  Co.,  8  E.  &  B.  512;  27  L.  J.  Q.  B.  115;  the  declaration 
in  this  case  will  be  foimd  a  useful  precedent) ;  requiring  the  company  to  replace 
on  the  register  the  name  of  the  plaintiff  which  had  been  wrongfully  removed 
(Swan  V.  North  British  Australasian  Co.,  7  H.  &  N.  603 ;  31  L.  J.  Ex.  425 ;  2 
H.  &  C.  175 ;  32  L.  J.  Ex.  273) ;  against  Improvement  Commissioners  requiring 
them  to  levy  a  rate  for  the  payment  of  a  debt  due  to  the  plaintiff  ( Ward  v.  Lowndes, 
1  E.  &  E.  940,  956 ;  28  L.  J.  Q.  B.  265 ;  29  76.  40  ;  Worthingion  v.  Hulton,  L.  R. 
1  Q.  B.  63) ;  against  Improvement  Commissioners  to  compel  them  to  apply  their 
funds  in  pajmient  of  certain  bonds  in  compliance  with  their  duty  { Webb  v.  Heme 
Bay  Commissioners,  L.  R.  5  Q.  B.  642 ;  39  L.  J.  Q.  B.  221).  But  where  the 
General  Council  established  by  the  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  acting 
bond  fide  under  the  discretionary  powers  given  them  by  that  Act,  had  expunged  the 
plaintiff's  name  from  the  register  of  medical  practitioners,  a  mandamus  against 
them  to  restore  it  was  refused  (Allbuit  v.  General  Council,  23  Q.  B.  D.  400  ;  68 
L.  J.  Q.  B.  606). 

(m)  A  notice  to  treat  for  the  sale  of  lands  luider  s.  18  of  the  Lands  Clauses  Con- 
sohdation  Act,  1845  (8  &  9  Vict.  c.  18),  creates  what  for  most  purposes  amounts 
to  a  relation  of  vendor  and  purchaser  between  the  landowner  and  the  company 
giving  the  notice,  even  where  the  land  has  not  been  actually  taken  by  the  company 
(Tiverton  By.  Co.  v.  Loosemore,  9  App.  Cas.  480, 493  ;  53  L.  J.  Ch.  812  ;  Shepherd  v. 
Norwich,  30  Ch.  D.  553 ;  54  L.  J.  Ch.  1050).  The  company,  after  giving  such 
notice,  may  be  compelled  to  have  the  value  of  the  land  assessed  in  the  statutory 
manner  (see  s.  68),  and  if  they  refuse  or  neglect  to  issue  their  warrant  to  the 
sheriff  for  that  purpose,  after  the  proper  steps  have  been  taken  by  the  landowner, 
an  action  may  be  brought  against  them  for  a  mandamus  to  compel  them  to  per- 
form that  duty,  and  the  landowner  may  also  claim  damages  in  such  action.  But  • 
so  far  as  regards  railway  companies,  the  provisions  of  s.  68  have  been  modified  by 
the  Regulation  of  Railways  Act,  1868  (31  &  32  Vict.  c.  119),  which  in  substance 
enacts,  by  s.  41,  that  either  party  may,  before  the  issue  of  the  warrant  to  the 
sheriff,  apply  for  a  judge's  order  for  the  question  of  compensation  to  be  stated 
in  the  form  of  an  issue  and  tried  in  the  High  Court  (see  In  re  East  London  By.  Co. , 
24  Q.  B.  D.  507) ;  and  the  same  Act,  by  s.  42,  enacts  that  the  obtaining  by  the 
company  of  such  judge's  order  shall  be  a  satisfaction  of  the  duty  on  the  part  of 
the  company  to  issue  such  warrant  to  the  sheriff. 
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Clauses  Consolidation  Act,  1845  [or,  state  which  of  such  provisions  so  far 
as  is  material]. 

2.  The  plaintiff  is  interested  as  owner  in  certain  lands  Nos.  233,  234,  235 
on  the  tithe-map  for  the  parish  of  Wendon  in  the  county  of  Surrey. 

3.  On  March  18th,  1914,  the  defendants  duly  gave  a  notice  to  treat  to 
the  plaintifi  as  such  owner  informing  him  that  his  said  lands  were  required 
to  be  taken  by  the  defendants  for  their  works  [or,  would  be  injuriously 
affected  by  the  execution  of  the  defendant's  works]. 

4.  The  plaintifi  thereupon  claimed  compensation  in  respect  of  his  said 
interest  in  the  said  land.  The  compensation  claimed  exceeded  £50,  and 
the  plaintifi  on  May  4th,  1914,  gave  notice  in  writing  to  the  defendants 
that  he  desired  to  have  the  amount  settled  by  a  jury. 

5.  There  then  arose  between  the  plaintifi  and  the  defendants  a  question 
of  disputed  compensation  within  the  meaning  of  the  said  Act ;  but  the 
defendants  nevertheless  wrongfully  neglected  and  still  neglect  to  issue 
their  warrant  to  the  sherifi  of  Surrey  requiring  him  to  summon  a  jury  to 
settle  and  determine  by  their  verdict  such  question. 

The  plaintifi  claims  a  mandamus  commanding  the  defendants  forthwith 
to  issue  a  warrant  to  the  said  sherifi  requiring  him  to  summon  a  jury 
to  settle  and  determine  by  their  verdict  the  question  of  disputed  com- 
pensation which  has  arisen  between  the  plaintifi  and  the  defendants  in 
respect  of  the  said  lands. 


Claim  for  a  Mandamus  to  Guardians  of  the  Poor  of  a  Union  to  Pay  Costs  in 
Pursuance  of  an  Order  made  hy  Quarter  Sessions  and  removed  into  the 
High  Court  by  Certiorari  (w). 

1.  On  the ,  19 — ,  the  plaintifis  entered  an  appeal  to  the  Greneral 

Quarter  Sessions  of  the  Peace  for  the  county  of  Middlesex  against  a  certain 


(»)  The  Statement  of  Claim  in  such  an  action  should  distinctly  claim  the 
mandamus,  and  should  show  what  is  the  duty  of  which  performance  is  sought  to 
be  enforced,  and  state  the  material  facts  rehed  upon  in  support  of  the  claim  and 
allege  that  the  plaintifi  is  personally  interested  in  the  fulfilment  of  such  duty, 
and  that  he  sustains  or  may  sustain  damage  by  the  non-performance  thereof, 
and  that  performance  thereof  has  been  demanded  and  refused  or  neglected.  A 
mandamus  may  be  claimed  either  together  with  a  claim  for  damages  or  other 
relief,  or  separately,  and  it  is  not  necessary  that  the  plaintiff  m  such  action  should 
show  a  cause  of  action  which  would  entitle  him  to  recover  damages  {Fotherby  v, 
Metro2).  Ry.  Co.,  L.  R.  2  C.  P.  188  ;  36  L.  J.  C.  P.  88). 

The  taxation  of  costs  ordered  by  Sessions  to  be  paid  must  take  place  at  the 
particular  Sessions,  unless  there  is  an  agreement  to  tax  out  of  Sessions  {Midland 
Rij.  Co.  V.  Edmonion  Union,  [1895]  A.  C.  485 ;  64  L.  J,  Q.  B.  710)  or  the  case  is  one 
withm  the  Lioensmg  Act,  1902,  s.  20. 
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rate  or  assessment  made  for  the  relief  of  tlae  poor  of  the  parish  of  , 

on  the ,  19 — ,  in  respect  of  premises  described  in  the  rate  book 

for  the  said  parish.    The  assessment  committee  of  the union  appeared 

as  respondents  to  the  said  appeal. 

2.  The  said  appeal  came  before  the  said  Court  of  General  Quarter 

Sessions  on  the ,  19 — ,  and  the  said  Court  ordered  [inter  alia) 

that  the  respondents  should  pay  the  plaintifis'  costs  of  and  attending  the 
said  appeal,  which  said  costs  were  thereafter  duly  taxed  at  £ . 

3.  The  respondents  to  the  said  appeal  neglected  and  refused  to  pay  the 
said  costs  in  accordance  with  the  said  order,  and  the  said  order  was  on  the 

,  19 — ,  by  an  order  of  the  Honourable  Mr.  Justice removed 

into  this  Court. 

4.  The  said  costs  have  not  been  paid,  and  by  virtue  of  the  provisions  of 
the  statute  27  &  28  Vict.  c.  39,  the  defendants  are  bound  to  pay  the  same. 

5.  Application  was  made  by  the  plaintifis  to  the  defendants  for  payment 

of  said  costs  so  taxed  at  £ ,  by  a  letter  dated ,  19 — ,  but 

the  defendants  have  wholly  neglected  and  refused  to  pay  the  same  or  any 
part  thereof. 

The  plaintifis  claim  : — 

A  mandamus  commanding  the  defendants  to  pay  the  sum  of  £ , 

in  accordance  with  the  order  of  the  Court  of  General  Quarter 
Sessions  of  the  Peace  for  the  county  of  Middlesex,  made  on  the 
of ,  19—. 


The  following  form  of  declaration  may  be  useful : — 

Against  a  Com/pany  by  the  Administrator  of  a  Deceased  Shareholder  to 
compel  the  Company  to  register  him  as  the  Proprietor  of  the  Shares  :  N  orris  v. 
Irish  Land  Co.,  27  L.  J.  Q.  B.  115  ;  8  E.  &  B.  512. 


Market  (o). 

Claim  for  Disturbing  the  Plaintiff's  Marlcet. 

1.  The  plaintifi  was  and  is  possessed  of  an  ancient  market  for  the  sale 
of  goods,  wares,  and  merchandise,  holden  in  the  town  of ,  in  the  county 

(o)  The  mere  grant  of  a  market  does  not  of  itself  confer  the  right  to  prevent 
persons  from  selling  on  market  days  in  their  private  houses,  though  within  the  town 
or  manor  where  the  market  may  be  held  (Penryn  {Mayor)  v.  Best,  3  Ex.  D. 
292 ;  48  L.  J.  Ex.  103 ;  Manchester  Corporation  v.  Lyons,  22  Ch.  D.  287) ;  but 
such  right  may  be  acquired  by  immemorial  enjoyment  or  prescription  (Mosley  v. 
Waller,  7  B.  &  C.  40  ;  Macclesfield  [Mayor)  v.  PedUy,  4  B.  &  Ad.  397). 

Many  markets  are  created  or  authorized  by  statutes  which  generally  incorporate 
the  Markets  and  Fairs  Clauses  Act,  1847  (10  Vict.  c.  14),  which,  by  s.  13,  exempts 
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of  ,  on  [Saturday]  in  every  week,  together  with  tolls,  stallage,  and 

other  profits  to  the  said  market  appertaining. 

2.  The  defendant  disturbed  the  plaintifi's  said  market  and  prevented  his 
enjoyment  thereof,  and  of  the  said  tolls,  stallages,  and  other  profits,  by 
uiJawfully  holding  a  new  market  for  the  sale  of  divers  goods,  wares,  and 
merchandise  in  the  said  town  near  to  the  place  where  the  said  market  of 
the  plaintiff  was  holden  as  aforesaid. 

3.  In  consequence  the  plaintifi  lost  the  tolls,  stallages,  and  other  profits 
of  the  said  market. 

The  plaintifi  claims  : — 

(1)  Damages. 

(2)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

from  holding  the  said  new  market  or  disturbing  the  plaintifi's 
market. 


Claim  for  Disturbance  of  Marhet  and  Refusal  to  -pay  Tolls  (p) :   see  Penryn 
(Mayor)  v.  Best,  3  Ex.  D.  292  ;  48  L.  J.  Ex.  103. 

sales  in  a,  person's  own  dweUing-place  or  shop  from  the  penalty  thereby  imposed 
for  disturbance  of  such  markets  {Hooper  v.  Kenshole,  2  Q.  B.  D.  127  ;  Llandudno 
U.  D.  0.  V.  Hughes,  [1901]  IQ.  B.  472  ;  69  L.  J.  Q.  B.  303  ;  Woolwich  (Mayor,  d:c.) 
Y.  Gibson,  92  L.  T.  538). 

As  to  the  construction  of  grants  of  market,  see  0,  E.  By.  Co.  v.  Ooldsmid, 
9  App.  Cas.  927  ;  54  L.  J.  Oh.  162  ;  Att.-Gen.  v.  Horner,  14  Q.  B.  D.  245  ;  11  App. 
Cas.  66 ;  54  L.  J.  Q.  B.  227  ;  55  lb.  193  ;  QingeU,  etc.  v.  Stepney  Borough  Council, 
[1908]  1  K.  B.  115  ;  77  L.  J.  K.  B.  347 ;  [1909]  A.  0.  245 ;  78  L.  J.  K.  B.  673. 
The  franchises  of  fair  and  market  may  co-exist  (Newcastle  {Duke)  v.  Worksop 
U.  n.  G.,  [1902]  2  Ch.  145 ;  71  L.  J.  Oh.  487).  ToU  is  not  incident  to  a  market, 
but  owes  its  origin  to  a  further  grant  (lb.). 

The  owners  of  a  cattle  market  are  bound  to  see  that  the  place  in  which  they 
hold  their  market  is  reasonably  safe  for  the  cattle,  and  if  a  person  using  the  market 
on  their  invitation  and  paying  them  tolls,  sustains  damage  by  their  neglect  of  this 
obHgation,  he  may,  in  the  absence  of  contributory  negligence  or  voluntary  accep- 
tance of  the  risk,  sue  them  for  the  loss  so  sustained  by  him  {Lax  v.  Darlington 
Corporation,  5  Ex.  D.  28  ;  49  L.  J.  Ex.  105). 

{p)  As  to  what  acts  constitute  a  disturbance  of  a  market,  see  Dorchester 
(Mayor)  v.  Ensor,  L.  R.  4  Ex.  335  ;  Elwes  v.  Paijne,  12  Oh.  D.  468  ;  Spurting  v. 
Bantoft,  [1891]  2  Q.  B.  384 ;  60  L.  J.  Q.  B.  745.  In  the  case  of  a  mere  sale  out- 
side the  market  the  defendant's  intention  is  important,  but  it  becomes  immaterial 
when  he  has  really  estabhshed  a  rival  market  ( Wikox  v.  Steel,  [1904]  1  Ch.  212  ; 
73  L.  J.  Ch.  217). 

An  action  will  he  for,  and  an  hij  unction  may  be  granted  against,  the  disturb- 
ance of  an  ancient  market  which  is  regulated  by  statute,  even  although  the  statute 
gives  a  summary  remedy  (Stevens  v.  Chown,  [1901]  1  Ch.  894 ;  70  L.  J.  Oh.  571). 
It  is  no  defence  to  an  action  for  an  injunction  against  disturbance  of  a  market 
that  the  accommodation  in  the  plaintiffs  market  is  insufficient  (0.  E.  By.  Co. 
V.  Goldsmid,  supra). 
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Claim  fw  Damages  for  Disturbance  and  Injunction  :   Wilcox  v.  Steel,  [1904] 
1  Ch.  212,  214 ;  73  L.  J.  Ch.  217,  218. 


For  forms  of  declarations  before  the  Judicature  Ads,  see  :  For  disturbing 
the  plaintiff's  market  by  selling  goods  near  the  market :  Bridgland  v.  Shapter, 
5  M.  &  W.  375  ;  Brecon  {Mayor)  v.  Edwards,  1  H.  &  C.  51 ;  31  L.  J.  Ex. 
368  ;  for  disturbing  the  plaintiff's  market  by  selling  goods  in  private  shops 
on  market  days :  Devizes  (Mayor)  v.  Clark,  3  A.  &  E.  506 ;  Mosley  v. 
Walker,  7  B.  &  C.  40  ;  for  disturbing  the  plaintiffs  right  of  holding  a  stall 
in  a  market  adjoining  his  house  by  removing  the  marJcet :  Ellis  v.  Bridgnorth 
(Mayor),  15  C.  B.  N.  S.  52  ;  32  L.  J.  C.  P.  273. 


Master  and  Servant. 
Claim  for  enticing  away  the  Plaintiff's  Servant  (q). 

1.  On  tte ,  19 — ■,  one  A.  B.  was  in  the  service  of  the  plaintifi 

in  his  business  of  a  ■ — —  as  a . 

2.  On  the  said  day  the  defendant  wrongfully  enticed  and  procured  the 
said  A.  B.  to  depart  from  the  said  service  unlawfully  and  without  the 
consent  and  against  the  will  of  the  plaintiff. 

3.  The  plaintifi  was  thereby  deprived  of  the  services  of  the  said  A.  B., 
and  sufiered  loss,  and  was  put  to  great  inconvenience  [in  his  said  business]. 

Particulars : — 

And  the  plaintifi  claims  £ damages. 


For  a  form  under  the  old  practice  for  maliciously  enticing  away  a  singer 
and  procuring  her  to  break  her  engagements,  see  Lumley  v.  Gye,  2  E. 
&  B.  216  ;  22  L.  J.  Q.  B.  463. 

(q)  A  master  may,  in  general,  sue  for  loss  of  services  caused  to  him  by  an  injury 
to  his  servant  inflicted  by  the  defendant,  whether  such  injury  be  direct  or  conse- 
quential, unless,  indeed,  the  injury  resulted  in  the  immediate  death  of  his  servant 
(Oshom  V.  QiUett,  L.  R.  8  Ex.  88  ;  42  L.  J.  Ex.  63).  In  order  to  maintain  this 
action  there  must  be  a  vahd  contract  of  service,  or  an  actual  subsisting  service  in 
fact  to  the  knowledge  of  the  defendant  (Bowen  v.  Hall,  6  Q.  B.  D.  333 ;  50 
L.  J.  Q.  B.  305 ;  De  Francesco  v.  Barnum,  45  Ch.  D.  430  ;  60  L.  J.  Ch.  631),  and 
an  actual  loss  of  service  by  the  act  of  the  defendant  (see  Eager  v.  Qrimwood, 
1  Ex.  61).  An  action  will  not  lie  for  enticing  away  an  apprentice  if  the  indentures 
of  apprenticeship  are  void  (Cox  v.  Muncey,  6  C.  B.  N.  S.  375). 

A  parent  may  maintain  an  action  for  the  loss  of  service  of  his  child,  provided 
the  child  is  living  with  the  parent  and  is  capable  of  performing  acts  of  service 
(HaU  V.  Hollander,  4  B.  &  C.  660).  The  services  of  a  daughter  residing  at  home 
are  sufficient  to  entitle  the  father  to  maintain  an  action  for  enticing  her  away 
(Evaiis  V.  WaMon,  L.  R.  2  C.  P.  615 ;  36  L.  J.  C.  P.  307).  As  to  a  conspnacy 
for  inducing  another  to  break  a  contract,  see  jpost,  p.  411  el  seq. 
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For  Loss  of  Services  hy  the  Seduction  of  the  Plaintiff's  Servant  (r). 

1.  On  the 19 — ,  one  Mary  H.  was  the  daughter  and  servant 

of  the  plaintiff. 

2.  On  that  day,  the  defendant  seduced  and  carnally  knew  the  said 
Mary  H.,  whereby  she  became  pregnant  with  a  child,  of  which  she  was 
delivered  on  the ,  19 — . 

3.  The  plaintiff  in  consequence  lost  the  services  of  the  said  Mary  H. 
for  a  long  time  and  incurred  expense  in  and  about  taking  care  of  and 
nursing  the  said  Mary  H.  and  in  and  about  the  delivery  of  the  said  child. 

Particulars  of  special  damage  are  as  follows  : — 

£   s.    d. 

Loss  of  service  [as  ]  from  the  1st  March  to  the 

30th  November,  19—,  estimated  at    100    0    0 

Nursing  and  medical  attendance  [as  appears  by  accounts 
that  will  be  produced  on  notice]   10  10    0 

£110  10    0 

The  plaintiff  claims  £500. 

(Cf  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  9.) 

(r)  In  order  to  maintain  an  action  for  seduction,  the,  relation  of  master  and 
servant  must  subsist  between  the  plaintiff  and  the  seduced  person  at  the  time 
of  the  seduction  ;  but  the  services  of  a  daughter  to  her  parents  are  sufficient  for 
this  purpose  (Davids  v.  Williams,  10  Q.  B.  725  ;  Hedges  v.  Tagg,  L.  R.  7  Ex.  283  ; 
41  L.  J.  Ex.  169).  Where  the  seduced  woman  is  at  the  time  of  the  seduction  in 
the  service  of  her  seducer  and  not  of  her  father,  her  father  can  maintain  no  action 
in  respect  of  her  seduction  {Whitbourne  v.  Williams,  [1901]  2  K.  B.  722;  70 
L.  J.  K.  B.  933),  notwithstanding  that  she  may  have  left  her  seducer's  service, 
and  be  performing  services  for  her  father  and  living  at  her  father's  expense  at  the 
time  of  the  birth  of  her  child  [Oladney  v.  Murphy,  26  L.  R.  Ir.  651).  So  if  the 
daughter  is  in  her  father's  service  at  the  time  of  the  seduction,  and  he  subsequently 
dies,  the  mother  cannot  maintain  the  action  (Hamilton  v.  Long,  [1903]  2  I.  R. 
407  ;  Peters  v.  Jones,  [1914]  2  K.  B.  781 ;  83  L.  J.  K.  B.  1116). 

A  father  can  recover  damages  for  the  seduction  of  his  daughter  only  in  respect  of 
his  loss  of  his  daughter's  services  occasioned  by  the  seduction ;  but  the  jury 
generally  takes  a  very  liberal  view  of  the  value  of  such  services  (Perry  v.  Hutchin- 
son, L.  R.  3  Q.  B.  599 ;  37  L.  J.  Q.  B.  257).  Where,  however,  the  plamtifE  is 
neither  the  parent  of,  nor  related  nor  in  loco  parentis  to,  the  servant,  he  can  only 
recover  out-of-pocket  expenses  owing  to  his  bemg  deprived  of  her  services 
(Maclcenzie  v.  Hardinge,  23  Times  L.  R.  15).  The  loss  of  service  must  be  alleged 
in  the  Statement  of  Claim,  and  proved.  Any  loss  of  service,  however  trifling,  is 
sufficient  for  the  purpose  of  maintaining  this  action.  (See  Murray  v.  Fitzgerald, 
[1906]  2  I.  R.  254.)  The  loss  of  service  must  be  occasioned  by  the  act  of  the 
defendant.  Where  the  jury  found  that  the  defendant  seduced  the  plaintiff's 
daughter,  but  was  not  the  father  of  the  chUd  whose  birth  occasioned  the  loss  of 
service,  he  was  held  entitled  to  a  verdict  (Eager  v.  Orimwood,  1  Ex.  61). 

Particulars  of  the  time  and  place  of  the  alleged  seduction  will  not  generally  be 
ordered,  at  all  events,  before  Defence,  unless  the  defendant  makes  an  affidavit 
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Against  the  Owner  of  a  Motor  Car  for  Injuries  caused  by  the  Negligence  of 
his  Servant  in  the  Management  of  such  Motor  Car  upon  a  Highway  (s). 

1.  The  plaintifE  is  a  stockbroker  carrying  on  business  at Street, 

Birmingham ;  and  on  March  28th,  1914,  he  was  being  diiven  in  his  carriage 

denying  the  seduction  (Knight  v.  Engle,  61  L.  T.  780 ;  Thomson  v.  Birkhy,  47 
L.  T.  700 ;  Hanna  v.  Keers,  [1896]  2 1.  R.  226 ;  but  see  Kdhj  v.  Briggs,  85  L.  T.  Jo. 
78).  For  a  precedent  of  a  Statement  of  Claim  in  an  action  for  breach  of  promise 
of  marriage  where  damages  are  also  claimed  for  seduction,  see  ante,  p.  192. 

(s)  The  master  is,  in  general,  hable  for  the  neghgence  of  his  servant  in  the  course 
of  his  employment,  and  he  is  also  liable  for  wrongful  acts  done  by  the  servant 
wilfully  and  intentionally,  if  done  in  the  coiirse  of  his  employment  {Limptis  v. 
L.  G.  0.  Co.,  1  H.  &  C.  626 ;  32  L.  J.  Ex.  34 ;  Dyer  v.  Munday,  [1895] 
1  Q.  B.  742 ;  64  L.  J.  Q.  B.  448).  It  is  not  necessary  that  the  act  should 
be  done  for  the  benefit  of  the  master  [Lhyd  r.  Grace,  Smith  &  Co.,  [1912]  A.  C. 
716  ;  81  L.  J.  K.  B.  1140).  No  express  command  or  privity  of  the  master  need 
be  proved ;  for  he  has  put  his  servant  in  his  place  to  do  that  class  of  acts,  and  he 
must  be  answerable  for  the  manner  in  which  that  servant  has  conducted  himself 
in  doing  those  acts  (Barwick  v.  Eiiglish  Joint  Stock  Bank,  L.  R.  2  Ex.  259 ;  36 
L.  J.  Ex.  147,  per  WiUes,  J.  ;  Citizens  Assurance  Co.  v.  Brown,  [1904]  A.  C.  423  ; 
Irmn  v.  Waterloo  Taxicah  Co.,  [1912]  3  K.  B.  588  ;  81  L.  J.  K.  B.  998).  The 
master,  however,  is  not  hable  for  the  neghgence  of  his  general  servant  whUst 
acting  under  the  orders  and  control  of  another  person.  The  test  is,  who  in  fact, 
having  regard  to  the  contract  between  the  master  and  the  other  person  and  the 
circumstances  of  the  case,  has,  at  the  time  of  the  neghgence  complained  of,  the 
control  of  the  servant  {Mitcham  v.  St.  Maryld)one  B.  C.,1  L.  G.  R.  412  ;  Bourke  v. 
White  Moss  Coll.  Co.,  2  C.  P.  D.  205 ;  46  L.  J.  C.  P.  283  ;  Donovan  v.  Laing,  dkc, 
Syndicate,  [1893]  1  Q.  B.  629 ;  63  L.  J.  Q.  B.  25 ;  Sanderson  v.  Collins,  [1904] 
1  K.  B.  628 ,-  73  L.  J.  K.  B.  348 ;  Board  v.  L.  G.  O.  Co.,  [1900]  2  Q.  B.  530 ; 
69  L.  J.  Q.  B.  895).  As  to  the  authority  of  servants  to  give  persons  into  custody, 
see  ante,  p.  353. 

The  master  is  not  in  general  liable  for  the  neghgence  of  persons  employed  by 
the  servant  to  do  his  work,  as  the  relation  of  master  and  servant  does  not  exist 
between  him  and  them  (Milligan  v.  Wedge,  12  A.  &  E.  737  ;  Gwilliam  v.  Twist, 
[1895]  2  Q.  B.  84 ;  64  L.  J.  Q.  B.  474). 

The  hirer  of  a  carriage  and  horses,  to  be  driven  by  the  servant  of  their  owner, 
is  not  ordinarily  hable  for  the  negUgent  driving  of  the  servant  {Quarman  v. 
Burnett,  6  M.  &  W.  499  ;  Jones  v.  Corporation  of  Liverpool,  14  Q.  B.  D.  890  ;  54 
L.  J.  Q.  B.  345 ;  and  see  Waldock  v.  Winfield,  [1901]  2  K.  B.  596 ;  70  L.  J.  K.  B. 
925) ;  but  the  owner  of  a  horse  and  carriage,  who  hired  a  driver  from  a  hvery 
stable  keeper,  was  held  hable  for  the  neghgence  of  such  driver  {Jones  v.  Scullard, 
[1898]  2  Q.  B.  565 ;  67  L.  J.  Q.  B.  895).  A  cab  proprietor  under  the  statutes 
relating  to  hackney  carriages  is  hable  for  the  negligence  of  his  driver  (King  v. 
London  Improved  Cab  Co.,  23  Q.  B,  D.  281 ;  58  L.  J.  Q.  B.  456 ;  Keen  v.  Henry, 
[1894]  1  Q.  B.  293 ;  63  L.  J.  Q.  B.  211). 

Where  a  person  employs  a  contractor  to  do  certain  work,  the  work  being  proper 
to  be  done  and  the  contractor  a  proper  person  to  do  it,  the  employer  is  not  in 
general  hable  for  injuries  caused  by  the  negligence  of  the  contractor  or  of  the 
servants  employed  by  the  contractor  in  the  performance  of  the  work  {Pickard  v. 
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along  Hagley  Eoad  in  that  city.     The  defendant  was  also  on  that  day 
being  driven  in  his  motor  car  by  his  servant  along  the  said  road. 

2.  The  defendant's  servant  so  negligently  managed  and  drove  the  said 
motor  car  that  it  was  driven  with  great  force  against  the  plaintifi's  carriage, 
and  the  plaintifi  was  thrown  out  and  injured. 

3.  The  plaintiff  was  in  consequence  put  to  expense  in  medical  and 
surgical  attendance,  and  his  said  carriage  was  greatly  damaged  and  his 
horses  then  drawing  the  same  were  cut  and  bruised  and  deteriorated  in 

value,  [and  the  plaintifi  was  for weeks  prevented  from  attending  to 

his  said  business]. 

Particulars  of  negligence  are  as  follows  : — [State  same,  e.g.,  The  car  was 
without  warning  driven  suddenly  out  of  Percy  Street  into  Hagley  Road 
and  at  an  excessive  speed  and  driven  into  the  plaintifi's  carriage.] 

Particulars  of  injuries  and  expenses  are  as  follows  : — [State  same,  and  if 
any  special  loss  of  earnings  is  claimed,  give  details  thereof] 


For  Claims  by  a  Servant  against  his  Master  for  not  providing  proper 
Appliances,  see  post,  pp.  376,  377. 


Medical  Peactitionees. 


Claim  for  Negligence  and  Unskilfulness  in  the  Treatment  of  a  Patient, 

see  post,  p.  377. 


Smith,  10  0.  B.  N.  S.  470  ;  Reedie  v.  L.  &  N.  W.  By.  Co.,  4  Ex.  244 ;  Pearson  v. 
Cox,  2  C.  P.  D.  369) ;  but  he  is  liable  where  the  work  contracted  for  is  wrongful 
and  causes  the  injury  {Ellis  v.  Sheffield  Gas  Co.,  2  E.  &  B.  767).  He  may  also  be 
liable  where  he  retains  a  control  over  the  contractor  or  personally  interferes  with 
the  work  {Burgess  v.  Oray^  1  C.  B.  578). 

Where  a  duty  is  incumbent  upon  a  person,  he  is  not  excused  for  the  omission 
or  imperfect  performance  of  the  duty  by  reason  of  his  having  engaged  a  contractor 
to  do  it  {Hole  v.  Sittinghourne  By.  Co.,  6  H.  &  N.  188  ;  30  L.  J.  Ex.  81  ;  Tarry  v. 
Ashion,  1  Q.  B.  D.  314  ;  45  L.  J.  Q.  B.  260  ;  Bower  v.  Peate,  1  Q.  B.  D.  321  ;  45 
L.  J.  Q.  B.  446 ;  Dalton  v.  Angus,  6  App.  Cas.  740,  829 ;  50  L.  J.  Q.  B.  689  ; 
Hardaker  v.  Idle  District  Council,  [1896]  1  Q.  B.  335  ;  65  L.  J.  Q.  B.  363  ;  Penny  v. 
Wimbledon  Urhan  Council,  [1899]  2  Q.  B.  72  ;  68  L.  J.  Q.  B.  704).  Where  the 
work  which  the  contractor  is  employed  to  do  is  such  that,  in  the  absence  of 
reasonable  care  and  precaution,  it  is  likely  to  involve  injurious  consequences  to 
the  pubHc  or  to  a  neighbour,  the  employer  may  be  liable  for  the  negligence  of  the 
contractor  in  doing  the  work  {Hughes  v.  Percival,  8  App.  Cas.  443  ;  62  L.  J.  Q.  B. 
719  ;  Black  v.  Christchurch  Finance  Co.,  [1894]  A.  C.  48  ;  63  L.  J.  P.  C.  32 ; 
Jackson  v.  London  County  Council,  28  Times  L.  R.  359  ;  76  J.  P.  217),  though  not 
for  mere  casual  or  collateral  accidents  {Penny  v.  Wimhledon  Urban  Council,  supra  ; 
Clements  v.  Tyrone  C.  C,  [1905]  I.  R.  413). 
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Mines. 
See  "  Support,"  post,  p.  406  ;  "  Trespass,"  post,  p.  423. 


Mischievous  Animals  (f). 
Claim  for  knowingly  keeping  a  Fierce  Dog  which  injured  the  Plaintiff  (u). 

1.  The  defendant  kept  on  Hs  premises  at a  dog  wHcli  on ,  19 — , 

attacked  and  bit  the  plaintifi  and  caused  him  personal  injuries. 

(t)  Lions,  tigers,  elephants,  bears,  and  other  like  animals  of  a  savage  nature,  are 
presumed  by  law  to  be  dangerous,  and  a  person  who  keeps  an  animal  of  this  kind 
is  bound  at  his  peril  to  prevent  it  from  doing  injury,  and  is  prima  facie  Hable  for 
any  injury  done  by  it,  whether  he  knew  the  particular  animal  to  he  dangerous  or 
not  {Filburn  v.  Pecyple's  Palace  Co.,  25  Q.  B.  D.  258  ;  59  L.  J.  Q.  B.  471). 

Ordinary  tame  or  domesticated  animals,  such  as  dogs,  horses,  buUs,  cows  and 
oxen,  belong  to  a  difierent  class,  and  are  not  presumed  by  law  to  be  dangerous  ; 
but,  if  an  animal  of  this  kind  causes  injury  by  reason  of  its  fierce  and  mischievous 
disposition,  the  person  who  kept  it,  whether  the  owner  of  it  or  not,  is  liable  to  an 
action  for  such  injury  on  proof  that  he  knew  the  particular  animal  to  be  dangerous 
or  mischievous.  The  wrongful  act  in  such  cases  consists  in  not  securely  keepmg 
the  dangerous  animal  with  knowledge  of  its  propensities,  and  it  is  unnecessary 
to  show  negligence.  To  this  general  rule  there  is  an  exception  in  the  case  of  a, 
dog  that  has  bitten  a  horse,  mule,  ass,  &c.  (see  next  note).  A  father  is  not  liable 
for  the  death  of  a  valuable  animal  caused  by  his  daughter's  dog,  although  he 
knows  it  to  be  savage,  if  the  daughter  is  of  a  sufficient  age  to  exercise  control 
over  the  dog  {NoHh  v.  Wood,  [1914]  1  K.  B.  629 ;  83  L.  J.  K.  B.  587).  Any  one  who 
keeps  a  stray  dog  on  his  premises  or  aUows  it  to  resort  thither  may  be  liable  for  its 
acts  [McKone  v.  Wood,  5  C.  &  P.  I ;  Smith,  v.  G.  E.  By.  Co.,  L.  R.  2  C.  1'.  4). 

It  is  not  the  natural  consequence  of  a  fowl  straying  on  the  highway  that  it 
should  be  frightened  by  a  dog  and  fly  into  the  spokes  of  the  wheel  of  a  passing 
bicycle ;  hence  the  owner  of  the  fowl  is  not  responsible  for  any  injury  caused 
thereby  to  the  bicyclist  (Hadwell  v.  Righton,  [1907]  2  K.  B.  345  ;  76  L.  J.  K.  B. 
891).  Similarly,  it  has  been  held  that  the  owner  of  a  sow  is  not  Hable  for  damage 
resulting  from  the  sow's  fright  at  the  horn  of  a  passing  motor  (Higgina  v.  Searle,  100 
L.  T.  280).  A  cat  does  not  cease  to  be  a  domestic  animal  and  become  dangerous 
to  mankind  merely  because,  when  it  has  kittens,  it  attacks  an  approaching  dog 
(Clinton  v.  i2/o?i5,"[I912]  3  K.  B.  198  ;  81  L.  J.  K.  B.  923).  If  a  man  keeps  on 
his  land  a  horse  which  he  knows  to  be  bad  tempered,  he  is  hable  to  a  licensee, 
but  not  to  a  trespasser,  for  an  injury  done  by  the  horse  (Lowery  v.  Walker,  [1911] 
A.  C.  10).  But,  in  the  case  of  a  horse  not  known  to  be  vicious,  it  is  not  the  natural 
consequence  of  leaving  it  unattended  m  a  yard  that  it  should  kick  a  workman 
employed  there  (Cox  v.  Burbidge,  32  L.  J.  C.  P.  89  ;  Jones  v.  Lee,  106  L.  T.  123  ;  28 
Times  L.  R.  92  ;  Bradley  v.  Wallaces,  Ltd.,  [1913]  3  K.  B.  629 ;  82  L.  J.  K.  B.  1074). 

Where  the  plaintiff  has  acted  in  such  a  manner  as  to  bring  the  injury  upon 
himself,  this  fact  will  constitute  a  defence  to  his  action ;  but  merely  patting  a 
strange  dog  is  not  contributory  negligence  (Gordon  v.  Mackenzie,  [1913]  S.  C.  109). 

As  to  trespasses  by  animals,  see  "  Trespass,"  post,  p.  420 ;  "  Fences,"  ante, 
p.  311.  As  to  distress  of  animals  damage  feasant,  see  "  Distress,"  post,  p.  747,  and 
see  "  Mischievous  Animals,"  post,  p.  793. 

(m)  To  support  this  action  the  plaintiff  must  show  not  only  that  the  dog  was 
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2.  The  said  dog  was  of  a  fierce  and  miscliievous  natuie,  and  accustomed 
to  attack  and  bite  mankind,  and  the  defendant  wrongfully  kept  the  said 
dog,  well  knowing  that  it  was  of  such  fierce  and  mischievous  nature  and 
so  accustomed. 

Particulars  — 

[Here  state  the  personal  injuries  and  any  special  damage  sustained  hy  the 
plaintiff.'] 

And  the  plaintiff  claims  £ damages. 


Claim  for  Damages  for  Injuries  done  to  the  Plaintiff's  Sheep  hy  the 

Defendant,' s  Dog  [x). 

1.  The  plaintifi  and  defendant  are  farmers  occupying  adjoining  farms 
in  the  parish  of  Harlesden  in  the  county  of  Norfolk,  and  the  defendant 
is  the  owner  of  a  mastiS  which  he  keeps  on  his  said  farm. 

ferocious,  but  also  that  the  defendant  knew  that  it  had  a  ferocious  disposition 
directed  against  mankind  {Oshorn  v.  Chocqueel,  [1896]  2  Q.  B.  109  ;  65  L.  J.  Q.  B. 
634).  Such  ferocity  may  be  of  an  intermittent  character,  as,  for  instance,  when 
a  bitch  has  pups  (Barnes  v.  Lucille,  Ltd.,  96  L.  T.  680).  It  is  no  longer 
necessary  for  the  plaintiff  to  prove  that  the  dog  had  previously  bitten  a  human 
being  to  the  knowledge  of  the  defendant  (ih.).  If  the  owner  of  a  dog  appoints  a 
servant  to  keep  it,  the  servant's  knowledge  of  the  dog's  ferocity  is  the  know- 
ledge of  the  master  (Baldwin  v.  Casella,  L.  R.  7  Ex.  325 ;  41  L.  J.  Ex.  167). 
A  complaint  made  to  the  defendant's  wife  on  the  premises  for  the  purpose  of 
being  communicated  to  the  defendant  was  held  to  be  evidence  of  defendant's 
knowledge  (Olandman  v.  Johnson,  36  L.  J.  C.  P.  153).  So  also  was  a  complaint 
made  to  defendant's  barmaids  on  the  premises  (Applehee  v.  Percy,  L.  R.  9  0.  P. 
647 ;  43  L.  J.  C.  P.  365).  A  master  has  been  held  liable  where  his  servant, 
contrary  to  his  orders,  took  his  dog  into  the  house  and  set  it  at  some  one  in  fun 
(Baker  v.  Snell,  [1908]  2  K.  B.  352,  825 ;  77  L.  J.  K.  B.  726,  1090). 

(x)  By  s.  1  of  the  Dogs  Act,  1906  (6  Edw.  7,  c.  32),  which  practically  re-enacts 
the  Dogs  Act,  1865  (28  &  29  Vict.  c.  60),  "  the  owner  of  a  dog  shall  be  liable  in. 
damages  for  injury  done  to  any  cattle  by  that  dog  ;  and  it  shall  not  be  necessary 
for  the  person  seeking  such  damages  to  show  a  previous  mischievous  propensity 
in  the  dog  or  the  owner's  knowledge  of  such  previous  propensity,  or  to  show  that 
the  injury  was  attributable  to  neglect  on  the  part  of  the  owner  "  (sub-s.  (1)  ). 

"  Where  any  such  injury  has  been  done  by  a  dog,  the  occupier  of  any  house  or 
premises  where  the  dog  was  kept  or  permitted  to  hve  or  remain  at  the  time  of  the 
injury  shall  be  presumed  to  be  the  owner  of  the  dog,  and  shall  be  liable  for  the 
injury  unless  he  proves  that  he  was  not  the  owner  of  the  dog  at  that  time. 

Provided  that  where  there  are  more  occupiers  than  one  in  any  house  or 
premises  let  in  separate  apartments,  or  lodgings,  or  otherwise,  the  occupier  of  that 
particular  part  of  the  house,  or  premises  in  which  the  dog  has  been  kept  or 
permitted  to  live  or  remain  at  the  time  of  the  injury,  shall  be  presumed  to  be  the 
owner  of  the  dog  "  (sub-s.  (2)). 

"  In  this  Act  the  expression  '  cattle  '  includes  horses,  mules,  asses,  sheep,  goats, 
and  swine  "  (s.  7). 

The  Act  of  1865  was  held  to  apply  even  where  the  cattle  are  trespassing  at  the 


Digitized  by  Microsoft® 


MISCHIEVOUS    ANIMALS  367 

2.  On  tte day  of the  defendant's  mastifi  entered  a  meadow 

in  the  occupation  of  the  plaintifi  and  chased  and  worried  the  plaintifi's 
sheep  which  were  feeding  thereon,  killing  three  of  them  and  biting  ten 
others.    Five  of  the  ten  sheep  so  bitten  have  in  consequence  since  died. 

3.  The  plaintifi  has  thereby  sustained  loss,  and  incurred  expense  as 

follows  : — 

£    s.    d. 

Value  of  the  eight  sheep  killed    

Damage  done  to  the  five  sheep  surviving 

Expenses  of  veterinary  surgeon,  medicine,  etc 

And  the  plaintifi  claims  £ damages. 


^Negligence  (y). 

Claim  for  Injuries  done  hy  the  Negligent  Driving  of  the  Defendant  or  his 

Servant. 

1.  On  the  ,  19 — ,  the  plaintiff  was  driving  in  his  carriage  along 

Fleet  Street,  when  the  defendant  so  negligently  drove  his  cart  and  horse 
that  they  came  into  collision  with  the  plaintiff's  carriage. 


time  they  receive  the  injury  (Grange  v.  Silcock,  77  L.  T.  340) ;  and  an  innkeeper 
at  whose  inn  a  dog  was  kept  was  deemed  to  be  the  owner  of  such  dog  under  that 
Act  [Gardner  v.  Hart,  4A.  W.  R.  527). 

Where,  however,  the  plaintiff  has  reason  to  beheve  that  the  defendant  is  not  the 
owner  of  the  dog,  it  would  be  prudent  for  him  to  add  in  the  alternative  a  count 
under  the  common  law  as  on  p.  366. 

(y)  An  action  lies  whenever  the  plaintiff  has  suffered  damage  through  the 
defendant  omitting  to  perform  or  negligently  performing  a  duty  which  ho  owes 
to  the  plaintiff.     In  order  to  maintain  such  action,  it  must  be  shown : — 

(a)  that  there  was  a  duty  on  the  part  of  the  defendant  towards  the  person 

mjured  (Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491  ;  62  L.  J.  Q.  B.  353  ; 
Earl  V.  Lubbock,  [1905]  1  K.  B.  253  ;  74  L.  J.  K.  B.  121  ;  Cavalier  v. 
Pope,  [1906]  A.  C.  428;  75  L.  J.  K.  B.  609  ;  cf.  Byall  v.  Kidwell,  [1914] 
3  K.  B.  135 ;  83  L.  J.  K.  B.  1140) ; 

(b)  that  the  defendant  negHgently  performed  or  omitted  to  perform  his  duty. 

Whether  there  is  evidence  of  neghgence  to  be  left  to  the  jury  is  a  question 
for  the  judge  to  decide,  whilst  it  is  for  the  jury  to  say  whether  the  defen- 
dant was  negUgent  in  fact  (Bridges  v.  N.  L.  Ry.  Co.,  L.  R.  7  H.  L.  213  ; 
43  L.  J.  Q.  B.  151 ;  McKenzie  v.  Chilliwach  Corporation,  [1912]  A.  C.  888) ; 

(c)  that  such  negligence  was  the  effective  cause  of  injury  or  damage  to  the 

plaintiff  (McDowall  v.  G.  W.  By.  Co.,  [1903]  2  K.  B.  331  ;  72  L.  J.  K.  B. 
652  ;  Metropolitan  Ry.  Co.  v.  Jackson,  3  App.  Cas.  193 ;  47  L.  J.  0. 
P.  303  ;  Cobb  v.  G.  W.  Ry.  Co.,  [1894]  A.  C.  419 ;  63  L.  J.  Q.  B.  629 ; 
HaUstrap  v.  Gregory,  [1895]  1  Q.  B.  661  ;  64  L.  J.  Q.  B.  514).  The 
defendant  is  responsible  for  all  the  consequences  which  he  could  foresee 
or  reasonably  be  expected  to  foresee  as  the  natural  result  of  his  neghgent 
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Particulars  of  negligence  : — [State  them,  as,  for  instance,  The  defendant 
was  driving  down  Chancery  Lane  towards  Fleet  Street  at  a  rapid  pace  on 

act  or  omission  (Clark  v.  Chambers,  3  Q.  B.  D.  327  ;  47  L.  J.  Q.  B.  427  ; 
Wilkinson  v.  Downton,  [1897]  2  Q.  B.  57  ;  66  L.  J.  Q.  B.  493 ;  DuUeu  v. 
White,  [1901]  2  K.  B.  669  ;  70  L.  J.  K.  B.  837). 

It  is  not  enough,  therefore,  for  the  plaintiff  in  his  Statement  of  Claim  to  allege 
merely  that  the  defendant  acted  negligently  and  thereby  caused  him  damage ; 
he  must  also  set  out  facts  which  show  that  the  alleged  negligence  was  a  breach  of  a 
duty  which  the  defendant  owed  to  the  plaintiff.  Where  the  duty  is  founded  on 
contract,  or  arises  out  of  a  relation  created  by  baUment  or  retainer,  the  facts  must 
be  set  out  which  created  the  duty.  But  where  the  duty  is  one  which  aU  citizens 
owe  to  each  other,  as,  e.g.,  not  to  run  over  a  man  in  the  street,  the  duty  need  not  be 
specifically  alleged.  It  is  enough  to  state  the  facts  with  a  general  allegation  that 
the  defendant  acted  negligently.  An  express  allegation  of  duty  on  the  part  of  the 
defendant  is  a  mere  inference  of  law.  If  the  facts  stated  do  not  raise  the  duty, 
the  express  allegation  wiU  not  supply  the  defect ;  and  if  the  facts  sufficiently 
show  the  duty,  the  express  allegation  is  unnecessary,  and  therefore  ought 
not  to  be  introduced  {Cane  v.  Chapman,  5  A.  &  E.  647 ;  Seymour  v. 
Maddox,  16  Q.  B.  326 ;  and  see  per  Cotton,  L.J.,  Hurdman  v.  N.  E.  By.  Co. 
3  C.  P.  D.  168 ;  47  L.  J.  0.  P.  368 ;  see  aMe,  pp.  36,  106).  The  Statement  of 
Claim  "  ought  to  state  the  facts  upon  which  the  supposed  duty  is  founded,  and 
the  duty  to  the  plaintiff  with  the  breach  of  which  the  defendant  is  charged  " 
(per  WiUes,  J.,  hi  Oautret  v.  Egerton,  L.  R.  2  C.  P.  371  ;  36  L.  J.  C.  P.  191  ; 
cited  with  approval  by  Lord  Alverstone,  C.  J.,  in  West  Rand  Central  Mining  Co.  v. 
Uex,  [1905]  2  K.  B.  at  p.  400  ;  74  L.  J.  K.  B.  753).  Then  should  follow  an  aUega- 
tion  of  the  precise  breach  of  that  duty,  of  which  the  plaintiff  complains  ;  in  other 
words,  particulars  must  always  be  given  in  the  pleading,  showing  in  what  respect 
the  defendant  was  neghgent ;   and  lastly,  the  details  of  the  damage  sustained. 

Negligence  has  been  described  as  being  the  omission  to  do  something  which  a 
reasonable  man  would  do,  or  the  doing  of  something  which  a  reasonable  man 
would  not  do  (per  Alderson,  B.,  Blyth  v.  Birmingham  Waterworks  Co.,  II  Ex.  781, 
784 ;  25  L.  J.  Ex.  212).  The  omission  to  guard  against  extraordinary  accidents 
is  not  negligence ;  thus,  a  water  company  whose  pipes  were  constructed  with 
reasonable  care  with  reference  to  ordinary  frost  was  held  not  to  be  liable  for  the 
breaking  of  the  pipes  by  an  extraordinary  frost  (Blyth  v.  Birmingham  Waterworks 
Co.,  supra ;  Nichols  v.  Marsland,  2  Ex.  D.  ]  ;  46  L.  J.  Ex.  174).  The  law,  as  it  is 
said,  provides  for  that  which  is  common,  not  for  that  which  is  unusual  (per 
Parke,  B.,  Hawiayne  v.  Bourne,  7  M.  &  W.  595,  598). 

Railway  companies  are  not  liable  for  accidental  fires  occasioned  by  their  engines, 
if  they  have  taken  all  possible  precautions  and  are  not  guilty  of  some  negligence  in 
fact  (Vaughan  v.  Taff  Vale  By.  Co.,  5  H.  &  N.  679  ;  29  L.  J.  Ex.  247  ;  Hammer- 
smith By.  Co.  V.  Braiid,  L.  R.  4  H.  L.  171  ;  38  L.  J.  Q.  B.  265  ;  Canadian  Pacific 
Bij.  Co.  V.  Boy,  [1902]  A.  C.  220 ;  71  L.  J.  P.  C.  51),  provided  the  use  of  such 
engines  is  authorised  by  their  Acts  (Jones  v.  Festiniog  By.  Co.,  L.  R.  3  Q.  B.  733  ; 
37  L.  J.  Q.  B.  214 ;  and  see  Smith  v.  L.  &  S.  W.  By.  Co.,  L.  R.  6  C.  P.  14 ;  40 
L.  J.  C.  P.  21  ;  Groom  v.  O.  W.  By.  Co.,  8  Times  L.  R.  253 ;  Powell  v.  Fall, 
5  Q.  B.  D.  597  ;  49  L.  J.  Q.  B.  428  ;  but  see  the  Railway  Fhes  Act,  1905  (5 
Edw.  7,  c.  11).  The  mere  fact  of  a  carriage,  forming  part  of  a  train,  being  pulled 
up  either  short  of  or  beyond  the  platform  at  a  station  is  not  hi  itself  evidence  of 
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tlie  \vToiig  side  of  the  road  and  suddenly  and  without  looking  where  he 
was  going  tiu'ned  sharply  round  the  corner  westward  into  Fleet  Street 

negligence  (.Bridges  v.  N.  L.  By.  Co.,  L.  R.  7  H.  L.  213  ;  Bobson  v.  N.  E.  Ry.  Co., 
2  Q.  B.  D.  85 ;  46  L.  J.  Q.  B.  50) ;  but  railway  companies  are  bound  to  find 
reasonable  means  for  their  passengers  to  alight,  and  the  bringing  up  of  a  train 
to  a  final  standstill  at  a  station  amounts  to  an  invitation  to  them  to  alight,  at  all 
events  after  such  a  time  has  elapsed  that  they  may  reasonably  infer  that  it  is 
intended  that  they  should  alight  (Cockle  v.  L.  <£•  S.  E.  Ry.  Co.,  L.  R.  7  C.  P.  326  ; 
and  see  Wharton  v.  L.  <fc  Y.  Ry.  Co.,  5  Times  L.  R.  142). 

The  mere  happening  of  an  accident  is  not,  in  general,  'prima  facie  evidence  of 
negligence,  but  the  plaintifE  must  ordinarily  give  affirmative  evidence  of  negligence  \ 
on  the  part  of  the  defendant,  which  caused  the  accident  ( Wakelin  v.  L.  &  8.W.' 
Ry.  Co.,  12  App.  Cas.  41 ;  56  L.  J.  Q.  B.  229  ;  East  Indian  Ry.  Co.  v.  Kalidas  ( 
Mukerjee,  [1901]  A.  C.  396 ;  70  L.  J.  P.  C.  63 ;  Pomfret  v.  L.  and  Y.  Ry.  Co.,  ' 
[1903]  2  K.  B.  718 ;  72  L.  J.  K.  B.  729).   Thus,  the  mere  fact  of  the  defendant's 
omnibus  running  over  the  plaintiff  while  crossing  the  road  is  not  evidence  of 
negUgence  against  the  defendant  (Cotton  v.  Wood,  8  C.  B.  N.  S.  568  ;  29  L.  J.  C.  P. 
333) ;   and  where  the  defendant  in  the  pubho  street  rode  a  horse,  which  he  had 
just  bought  and  of  which  he  had  no  experience,  and  which  became  unmanageable 
and  knocked  doT\'n  the  plaintiff,  it  was  held  that  these  facts  afforded  no  evidence 
of  negligence  (Hammock  v.  White,  11  C.  B.  N.  S.  588 ;   31  L.  J.  C.  P.  129).     So 
where  a  horse  drawing  a  brougham  in  a  public  street  suddenly  and  without  any 
explainable  cause  bolted,  and,  notwithstanding  the  utmost  efforts  of  the  defen- 
dant's servant,  who  was  driving,  to  control  him,  swerved  on  to  the  footway  and 
injured  the  plaintiff,  it  was  held  that  there  was  no  evidence  of  negligence  for  a 
jury  (Manzoni  v.  Douglas,  6  Q.  B.  D.  145  ;  50  L.  J.  C.  P.  289). 

But  in  some  cases  the  circumstances  of  the  accident  alone  raise  a  sufficient 
presumption  of  negUgence ;  thus,  a  barrel  faUing  from  the  defendant's  warehouse 
on  to  the  plaintiff  in  the  street  below  was  held  to  afford  prima  facie  proof  of 
negligence  against  the  defendant  (Byrne  v.  Boodle,  2  H.  &  C.  722 ;  33  L.  J.  Ex.  13  ; 
Briggs  v.  Oliver,  4  H.  &  C.  403  ;  35  L.  J.  Ex.  163).  So  where  goods  fell  upon  the 
plaintiff  from  a  crane  fixed  over  a  doorway  upon  the  defendant's  premises  under 
which  the  plaintiff  was  passing  (Scott  v.  London  Dock  Co.,  34  L.  J.  Ex.  17, 
220 ;  3  H.  &  C.  596) ;  and  where  a  brick  from  a  railway  bridge  fell  upon  the 
plaintiff  while  passing  on  the  road  underneath  (Kearney  v.  L.  B.  &  S.  C.  Ry.  Co., 
L.  R.  6  Q.  B.  759 ;  40  L.  J.  Q.  B.  285),  and  where  a  passenger  is  injured  by  a 
.  collision  between  two  trains  belonging  to  the  same  company  (Carpue  v.  L.  «fc  B. 
Ry.  Co.,  5  Q.  B.  747,  751 ;  Skinner  v.  L.  B.  &  S.  C.  Ry.  Co.,  5  Ex.  787).  Again, 
it  has  been  held  by  the  Court  of  Appeal  that  the  presence  of  a  stone  ui  a  bun  is 
prima  facie  evidence  of  negligence  in  the  seller  of  the  bun  (Chaproniere  v.  Mason, 
21  Times  L.  R.  633). 

Corporate  bodies,  trustees,  and  commissioners,  carrying  on  public  works  or 
performing  public  duties,  are  liable  for  neghgenoe  upon  the  same  principles  as 
those  upon  which  individuals  are  liable,  notwithstanding  they  undertake  such 
duties  gratuitously ;  and  they  are  hable  for  the  acts  of  their  servants  in  the  same 
maimer  as  an  individual  is  liable  (see  "  Companies,"  ante,  p.  277  ;  see  also  as  to 
guardians  of  the  poor,  Duribar  v.  Ardee  Guardians,  [1897]  2  I.  R.  76  ;  Levingston  v. 
Lurgan  (Guardians),  [1868]  I.  R.  2  C.  L.  202).  Officers  of  .Government  performing 
public  duties,  as  the  Postmaster- General,  Commissioners  of  Customs,  military 
B.L.  24 
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close  to  his  oS  side  and  so  came  into  collision  with  the  plaintifi's  carriage 
which  was  being  driven  along  Fleet  Street  on  the  near  side  in  an  easterly 
direction.] 

2.  The  defendant  thereby  caused  personal  injuries  to  the  plaintiff  and 
damage  to  his  carriage. 
Particulars  of  injuries  :■ — [State  them.] 
Particulars  of  loss,  expenses,  &c. : — 

£   s.    d. 

Loss  of  earnings  as  a for weeks  from to  ■ , 

at per  week      

Charges  of  Mr.  Smith,  surgeon  10  10    0 

Charges  of  Mr.  Jones,  coachmaker    14    5    6 

£24  15    6 

The  plaintiff  claims  £150. 

(See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  3.) 


Claim  by  a  Married  Woman  for  Damages  for  Persorwl  Injury  in  the  nature 
of  a  SJiock  to  the  System  caused  by  a  Van  being  Negligently  driven  into 
the  Public-house  where  she  ivas  serving :  Dulieu  v.  White,  [1901]  2 
K.  B.  669  ;  70  L.  J.  K.  B.  837. 


Bij  a  Passenger  against  a  Railway  Company  for  Damages  for  Personal 
Injuries  sustained  in  a  Collision :   see  "  Carriers,"  ante,  p.  272. 


For  negligently  driving  a  Train  against  the  Plaintiff. 

1.  The  plaintiff  is  a carrying  on  business  at . 

2.  On  the 19 — ,  the  plaintiff  was  lawfully  crossing  the  defen- 
dant's railway  at ,  when  the  defendants  so  negligently  and  unskilfully 

drove  and  managed  a  train  upon  their  said  railway,  that  the  said  train 
was  driven  against  and  struck  the  plaintiff,  and  caused  him  severe  personal 
injuries. 

3.  By  reason  of  the  said  personal  injuries  the  plaintiff  suffered  great 
pain,  and  was  and  is  permanently  disabled,  and  has  been  [and  will  be 
altogether]  prevented  [or,  has  been  prevented  for weeks]  from  attend- 
ing to  his  said  business  and  has  thereby  sustained  great  loss,  and  has 

and  naval  officers,  are  not  responsible  for  the  negligence  or  misconduct  of  inferior 
officers  in  their  several  departments,  although  they  appoint  and  may  dismiss  them 
{Lane  v.  Cotton,  1  Ld.  Raym.  646 ;  Tobin  v.  The  Queen,  16  C.  B.  N.  S.  310 ;  33 
L.  J.  C.  R  199;  Bainhridge  v.  Postmaster-General,  [1906]  1  K.  B.  178;  75 
L.  J.  K.  B.  366). 

As  to  cases  in  which  the  defendant  has  unwittingly  sold  or  let  on  hire  dangerous 
things,  see  Chapronike  v.  Mason,  21  Times  L.  R.  633  ;  Blacker  v.  Lahe,  106  L.  T. 
533  ;  White  v.  Steadrmn,  [1913]  3  K.  B.  340  ;  82  L.  J.  K.  B.  846  ;  Bates  v.  Baicy, 
[1913]  3  K.  B.  351  ;  82  L.  J.  K.  B.  963. 
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incurred  expenses  for  surgical  and  medical  attendance  and  appliances, 
and  for  nursing  and  medicines. 

Particulars  : — 

The  negligence  is  as  follows  : — [State  saim,  as,  e.g.,  The  train  was  driven 
at  an  excessive  speed,  no  look-out,  or  no  proper  look-out,  was  kept,  and 
no  whistle  or  other  warning  was  given  of  the  approach  of  the  said  train.] 

The  personal  injuries  are  as  follows  : — [State  same.] 

The  loss  and  expenses  are  as  follows  : — [State  same.] 

And  the  plaintifi  claims  £ damages. 


Against  a  Railway  Company  for  the  Negligent  of  their  Porter,  who  knocked 
the  Plaintiff  down  with  a  Truck. 

1.  On  the day  of the  plaintifE  took  a  ticket  at  the  defendants' 

railway-station  at  Weston-super-Mare  to  be  carried  by  the  defendants  as 
a  passenger  from  that  place  to  Bristol. 

2.  As  he  was  crossing  the  railway  platform  from  the  booking-o£B.ce  to 
the  train,  a  porter  in  the  employ  of  the  defendants  so  negligently  and 
unskilfully  wheeled  and  managed  a  truck  upon  the  said  platform,  that  it 
was  forced  against  and  struck  the  plaintifi  and  caused  him  personal  injuries. 

3.  [Proceed  as  in  paragraph  3  of  the  above  form,  and  give  particulars  as 
in  thai  form.] 


The  like,  where  the  Injuries  arose  from  the  Negligence  of  the  Defendants 
in  not  sufficiently  Lighting  a  Station. 

1.  The  plaintifi  has  sufiered  damage  from  the  negligence  of  the  defendants 

in  not  sufficiently  lighting  their  station  at ,  so  that  certain  steps  in  the 

said  station,  leading  from  the  booking  office  to  the  platform,  were  dangerous 
and  unsafe  to  passengers  using  the  same. 

2.  On ,  19 — ,  the  plaintifi  was  lawfully  passing  from  the  said 

booking  office  to  the  said  platform  as  a  passenger  to  be  carried  by  the 
defendants.  He  could  not  and  did  not  see  the  said  steps,  owing  to 
the  said  station  being  insufficiently  lighted  as  aforesaid,  and  fell  down 
the  said  steps  and  thereby  sustained  severe  personal  injuries. 

3.  [Proceed  as  in  paragraph  3  of  the  form  on  p.  370,  and  give  particulars 
as  in  that  form.] 


See  a  Claim  against  a  Railway  Company  for  Negligence  at  a  Level  Crossing : 
Fences,"  ante,  p.  314. 


See  forms  of  declaration  under  the  old  system  against  railway  companies  for 
negligently  keeping  an  obstruction  at  a  station,  which  the  plaintiff  fell  over : 
Cornman  v.  Eastern  Counties  Ry.  Co.,  4  H.  &  N.  781 ;  29  L.  J.  Ex.  94 ; 
for  negligently  allowing  a  dog  to  be  on  the  station,  which  bit  the  plaintiff : 
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Btnall  V.  G.  E.  Ry.  Co.,  L.  E.  2  C.  P.  4  ;  36  L.  J.  C.  P.  22  ;  for  not  Iceeping 
the  line  in  a  proper  state  for  traffic :  Blake  v.  G.  W.  By.  Co.,  7  H.  &  N.  987  ; 
31  L.  J.  Ex.  346  ;  for  not  providing  proper  means  for  alighting  from  the 
train :  Fay  v.  L.  &  B.  Ry.  Co.,  18  C.  B.  N.  S.  225. 


For  Injury  to  the  Plaintiff  caused  by  the  Negligence  of  the  Defendant's 
Servant  in  the  course  of  his  Employment  in  Leaving  a  Horse  and  Van 
unattended  in  a  Public  Street  (z). 

1.  On  the day  of the  defendant's  servant  in  the  course  of  his 

employment  negligently  left  a  horse  and  van  of  the  defendant's  unattended 
in  Oxford  Street,  London  [whilst  he  was  engaged  in  delivering  for  the 
defendant  a  parcel  at  a  shop  No. ,  Oxford  Street]. 

2.  The  said  horse  was  thereby  enabled  to  and  did  run  away  and  knocked 
down  the  plaintifi,  who  was  crossing  the  said  street,  and  broke  his  left  arm 
and  two  of  his  ribs  and  caused  him  a  severe  shock  and  greatly  bruised  him. 

3.  The  plaintifi  has  suffered  great  pain  and  was  put  to  expense  in 
nursing  and  in  medical  and  surgical  attendance  and  otherwise,  and  was 
prevented  for  a  long  time  from  attending  to  his  business  as  a  fruiterer  and 
greengrocer,  and  lost  profits  he  would  have  otherwise  made  in  his  said 

business,  and  was  compelled  to  hire  for months  an  additional  assistant 

in  his  said  business. 

Particulars  of  expenses  and  loss  are  as  follows  : — [State  saine.'] 
And  the  plaintifi  claims  £ damages. 


For  a  Claim  against  the  Owner  of  a  Motor  Car  for  Injuries  Caused  by  the 
Negligence  of  his  Servant  in  the  Management  of  such  Motor  Car  upon 
a  Highway,  see  ante,  p.  363. 


The  like,  for  Personal  Injuries  (a). 

1.  The  plaintifi  is  a  teacher  of  music  and  resides  at  — ,  ■ Street,  in 

the of . 


{z)  It  is  in  general  a  question  for  the  jury  whether  it  is,  in  the  particular  case, 
negligence  to  leave  a  horse  and  carriage  unattended  ;  but  to  do  so  would,  it  seems, 
ordinarily  afford  evidence  of  neghgenco  for  their  consideration  [Illidge  v.  Goodwin, 
5  C.  &  P.  190  ;  and  see  Watson  v.  Weehes,  cited  by  Smith,  J.,  in  Tolhausen  v. 
Davies,  67  L.  J.  Q.  B.  at  p.  394  ;  Sullivan  v.  Creed,  [1904]  2  I.  R.  at  p.  342.  But 
see,  Bradley  v.  Wallaces,  Ltd.,  [1913]  3  K.  B.  C29  ;  82  L.  J.  K.  B.  1074,  ante,  p.  365. 
If  the  negligence  of  the  defendant  or  his  servant  is  the  effective  cause  of  an  injury, 
the  fact  that  the  mtervention  of  a  third  party  contributed  to  produce  it  is  im- 
material (Clarh  V.  Chambers,  3  Q.  B.  D.  327  ;  47  L.  J.  Q.  B.  427  ;  Engelhart  v. 
Farrant,  [1897]  1  Q.  B.  240  ;  66  L.  J.  Q.  B.  122). 

(a)  The  Motor  Car  Act,  1903  (3  Edw.  7,  c.  36),  contams  provisions  for  the 
registration  and  identification  of  motor  cars.    Section  9  provides  for  a  maximum 
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2.  On  tte ,  19 — ,  she  was  seated  in  the  interior  of  an  omnibus 

wHcIl  was  standing  on  its  right  side  of  the  road  outside  the public- 
house,  ,  when  the  defendant  or  his  servant  so  carelessly  and  negligently 

managed  a  motor  car  in  which  he  was  riding  that  the  same  collided  with 
the  said  omnibus  so  that  the  occupants  thereof  were  thrown  from  their 
seats  and  the  plaintifi  received  the  injuries  in  paragraph  3  described. 

3.  The  plaintiff  was  hurled  against  the  door  of  the  said  omnibus,  violently 
striking  and  spraining  her  left  laiee  against  the  same  and  bruising  her 
body  generally,  and  her  apparel  was  torn  and  she  received  so  severe  a 
shock  that  her  health  has  become  permanently  unpaired  and  she  has  not 
yet  fully  recovered. 

4.  The  said  negligence  consisted  in  driving  the  said  motor  car  at  an 
excessive  speed,  having  regard  to  the  nature,  condition  and  use  of  the 
highway,  and  upon  the  wrong  side  of  the  road,  and  into  an  omnibus  which 
was  at  rest  upon  its  right  side  of  the  road  [or,  in  letting  the  said  motor 
car  get  out  of  control  and  collide  with  the  said  omnibus]. 

5.  In  the  alternative  the  plaintifi  says  that  the  defendant  or  his  servant 
drove  the  said  motor  car  recklessly  and  negligently  and  in  a  manner 
dangerous  to  the  public  contrary  to  the  provisions  of  sect.  1,  sub-sect.  1, 
of  3  Edw.  7,  c.  36. 

6.  The  plaintiff  has  in  consequence  suffered  great  pain  and  has  incurred 
expense  for  medical  attendance  and  for  cab  and  carriage  hire  and  was 
prevented  from  returning  to  her  home  for  about  two  months  and  was 

obliged  to  remain  that  time  at ,  ,  at  considerable  expense,  and 

she  has  since  been  unable  to  attend  as  before  to  her  household  duties  and 
to  carry  on  her  profession  as  a  teacher  of  music. 

Particulars  of  the  injuries  and  expenses  : — [State  them.] 
And  the  plaintifi  claims  £ damages. 


For  a  frecedent  of  a  similar  Claim  by  a  Husband  and  Ms  Wife,  the  Husband 
claiming  for  the  consequential  damage  to  Himself,  see  ante,  p.  333. 


For  Datnage  done  to  the  Plaintiff's  House  by  the  Defendant  negligently 
pulling  down  the  adjoining  House  (&). 

1.  The  plaintiff  is  the  owner  of  and  resides  in  a  dwelling-house.  No.  48, 
High  Street,  Sunderland.  The  defendant  is  the  owner  of  the  adjoining 
house.  No.  50,  in  the  said  street. 


speed.  The  Motor  Car  Registration  and  Licensing  Order,  1903,  and  the  Motor 
Cars  Use  and  Construction  Order,  1904,  further  regulate  the  registration  of  cars 
and  licensing  of  drivers. 

(6 )  When  the  plaintiff  is  not  entitled  to  a  right  of  support  for  his  house  from  the 
adjoining  house,  an  action  will  not  lie  for  pulling  down  the  adjoining  house 
without  shoring  up  the  plaintiff's  (Peyton  v.  Mayor  ofLoTidon,  9  B.  &  C.  72.5  ;  see 
"  Support,"  post,  p.  410).     But  an  action  may  he  maintained  for  any  damage 
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2.  On  May  15tli,  1914,  tlie  defendant  commenced  to  ptdl  down  his 
house,  but  lie  did  this  so  negligently  and  unskilfully  that  the  plaintifi's 
house  was  injured,  and  the  plaintiff  has  thereby  sustained  great  loss  and 
inconvenience,  and  has  incurred  expense  in  and  about  repairing  the  same. 

Particulars  of  negligence  : — [State  them.] 

Particulars  of  damage  and  loss  and  expenses  : — [State  them.] 

And  the  plaintifi  claims  £ damages. 


Against  the  Occupier  of  a  Shop  for  Injuries  to  a  Customer  hy  falling  through 
a  Trap  Door  left  Open  and  Unguarded  (c). 

1.  The  defendant  was  on  the day  of ,  and  still  is,  the  occupier 

of  a  shop  in  Castle  Street,  Sheffield,  where  he  carries  on  the  business  of  a 
grocer.  On  the  said  day,  the  plaintiff  entered  the  said  shop  as  a  customer 
for  the  purpose  of  purchasing  groceries  from  the  defendant. 

2.  The  defendant  negligently  left  open  and  unguarded  a  trap  door  or 
hole  in  the  floor  of  his  said  shop  and  gave  the  plaintifi  no  warning  or 
notice  thereof. 

3.  The  plaintifi  in  consequence  fell  through  the  said  trap  door  or  hole 
into  the  cellar  below  and  was  severely  injured ;  his  left  arm  and  two  of 
his  ribs  were  broken  and  his  body  bruised. 

4.  The  plaintifi  was  thereby  much  shaken  and  sufiered  much  pain,  and 
was  prevented  for  a  long  time  from  attending  to  his  business  of  a and 

caused  to  the  plaintiff's  house  by  pulling  down  the  adjacent  house  in  a  negligent 
and  improper  manner,  as  distinct  from  the  damage  done  by  the  removal  of  the 
support  {Dodd  v.  Holme,  1  A.  &  E.  493 ;  Hughes  v.  Percival,  8  App.  Cas.  443  ; 
52  L.  J.  Q.  B.  719 ;  and  see  ante,  p.  364).  In  the  absence  of  any  contract  or 
easement,  the  owner  of  a  house  owes  no  duty  to  his  neighbour  to  keep  it  repaired ; 
the  only  duty  is  to  keep  it  in  such  a  state  that  his  neighbour  may  not  be  injured 
by  its  fall  [Chauntler  v.  Robinson,  4  Ex.  163). 

(c)  The  occupier  of  land  or  other  property  owes  to  those  who  come  upon  his 
property  at  his  invitation,  express  or  implied,  for  purposes  of  business  in  which  he 
is  interested,  a  duty  to  use  reasonable  care  to  see  that  there  is  nothing  in  the  state 
of  the  property  to  expose  them  to  unusual  risk  or  danger  [Indermaur  v.  Dames, 
L.  R.  1  C.  P.  274 ;  L.  R.  2  C.  P.  311  ;  Smith  v.  SUek.  L.  R.  10  Q.  B.  125 ;  44 
L.  J.  Q.  B.  60).  So  where  children  of  tender  years  are  allowed  to  trespass  on  the 
defendant's  land  and  receive  injuries  there  (Cooke  v.  Midland  Ot.  Western  By.  of 
Ireland,  [1909]  A.  C.  229  ;  but  see  Jenkins  v.  G.  W.  Ry.,  [1912]  1  K.  B.  525 ;  81 
L.  J.  K.  B.  378  ;  and  Latham  v.  Johnson,  57  S.  J.  127  ;  29  Times  L.  R.  124).  This 
duty  arises  from  the  fact  that  the  occupier  has  control  of  the  property,  and  extends 
in  general  to  any  structure,  whether  fixed  or  movable  [Francis  v.  Cochrell, 
L.  R.  5  Q.  B.  501  ;  39  L.  J.  Q.  B.  291).  The  occupier  is  not,  it  would  seem, 
discharged  from  this  duty  by  proof  that  he  employed  a  competent  contractor,  or 
servant,  to  keep  the  premises  or  property  in  a  proper  condition.  (See  Marney  v. 
Scott,  [1899]  1  Q.  B.  986,  992  ;  68  T..  J.  Q.  B.  736,  and  "  Master  and  Servant," 
ante,  p.^364.) 
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deprived  of  profits  he  would  otherwise  have  made  therein,  and  put  to 
expense  for  medical  and  surgical  attendance  and  otherwise. 

Particulars  are  as  follows  : — [State  same.] 

And  the  plaintifi  claims  damages. 


Against  the  Landlord  of  a  Building  let  out  in  Flats,  the  Common  Staircase 
of  which  is  out  of  repair  (d). 

1.  The  defendant  is  the  owner  of  the  ■ Mansions, Street,  E.G., 

which  he  lets  out  to  tenants  in  flats.  The  only  mode  of  access  to  the  said 
flats  is  by  a  common  staircase  of  which  the  defendant  retains  the  possession 
and  control. 

2.  On  the  day  of  the  plaintiS  lawfully  entered  the  said 

Mansions  and  walked  up  the  said  staircase  for  the  purpose  of  visiting 

[or,  delivering  goods  to]  Mr.  ,  one  of  the  defendant's  tenants  [or,  as 

the  case  may  be]. 

3.  The  said  staircase  was  then  out  of  repair  and  dangerous  to  persons 
lawfully  using  the  same,  and  the  plaintifi  in  consequence  sustained  personal 
injuries. 

(d)  The  landlord  of  a  house  let  out  in  flats  to  tenants,  if  he  keeps  control  over 
and  is  responsible  for  the  repair  of  the  common  staircase  by  which  the  flats  are 
reached,  is,  in  general,  liable  to  the  tenants,  or  their  visitors  or  servants,  and  to 
workpeople  or  others  invited  to  the  premises  by  the  tenants,  for  accidents  causing 
injury  to  them  arising  from  the  dangerous  and  improper  condition  of  the  staircase 
{Miller  v.  Hancock,  [1893]  2  Q.  B.  177).  So  when  the  landlord  of  a  house  so  let 
out  retains  the  control  of  the  roof  he  is  liable  for  injury  occasioned  to  a  tenant  by 
water,  which,  owing  to  the  stoppage  of  a  gutter,  overflows  and  floods  the  tenant's 
flat,  after  he  has  had  notice  of  the  stoppage  and  a  reasonable  time  to  clear  it  out 
{Hargroves  v.  Hartopp,  [1905]  1  K.  B.  472 ;  74  L.  J.  K.  B.  233).  But  where  a 
landlord  parts  with  the  entire  possession  and  control  of  premises  to  his  tenant  and 
is  under  no  obligation  to  repair,  or  only  under  such  obhgation  on  notice  of  the 
want  of  repair  and  has  had  no  such  notice,  he  is,  in  general,  not  liable,  either  to  his 
tenant  or  to  the  visitors  or  workpeople  of  such  tenant,  for  accidents  arising  from 
the  want  of  repair  of  the  premises  [Nelson  v.  Liverpool  Brewery  Go.,  2  C.  P.  D.  311  ; 
46  L.  J.  C.  P.  375  ;  Lane  v.  Cox,  [1897]  1  Q.  B.  415 ;  86  L.  J.  Q.  B.  193  ;  Cavalier  v. 
Pope,  [1906]  A.  0.  428 ;  75  L.  J.  K.  B.  609  ;  Cameron  v.  Young,  [1908]  A.  C.  176 ; 
77  L.  J.  P.  C.  68 ;  Dobson  v.  Horsley,  30  Times  L.  R.  148).  As  to  the  duty 
imposed  on  landlords  in  respect  of  certain  lettings  at  a  low  rent,  see  53  &  54 
Vict.  c.  70,  and  9  Edw.  7,  c.  44,  ante,  p.  180.  See  further,  ''  Nuisance,"  post, 
pp.  379-386. 

A  person  voluntarily  using  the  private  premises  of  another  as  a  mere  licensee 
for  purposes  of  his  own  unconnected  with  the  premises  or  the  business  there 
carried  on,  and  not  for  the  purpose  of  carrying  out  a  contract  with  the  occupier, 
or  in  pursuance  of  a  contract  with  the  occupier  for  such  use  of  the  premises, 
cannot  maintain  an  action  to  recover  damages  for  an  injury  occasioned  to  him 
by  the  dangerous  state  of  the  premises,  unless  such  danger  was  one  hidden  or 
unusual,  so  as  to  be  in  the  nature  of  a  trap  {Oautret  v.  Egerton,  L.  B.  2  0.  P.  371  ; 
36  L.  J.  C.  P.  191  ;  WMU  v.  France,  2  0.  P.  D.  308 ;  46  L.  J.  0.  P.  823  ; 
Ivay  V.  Hedges,  9  Q.  B.  D.  80). 
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Particulars  of  the    want   of    repair  and  dangerous  condition   are  as 
follows  : — [State  thevi.] 

Particulars  of  the  injuries  : — [State  them.] 
Particulars  of  loss  and  expense  -.—[State  them.] 
And  the  plaintifi  claims  £ damages. 


By  a  Servant  against  his  Master  for  employing  him  to  ivorlc  upon  an 
unsafe  Scaffolding  (e). 

1.  The  plaintifi  was,  on  the ,  19 — ,  employed  [as  a  bricklayer] 

by  the  defendant  to  work  for  the  defendant  upon  a  certain  scafiolding 
constructed  by  the  defendant  at . 

2.  The  said  scafiolding  was,  by  the  negligence  and  default  of  the  defen- 
dant, constructed  unsafely  and  with  defective  and  improper  materials, 
and  was  in  an  unsafe  condition  and  unfit  to  be  used  for  the  said  work, 
which  the  defendant  well  knew. 

Particulars  -.—[Here  set  out  the  particulars  of  the  defects  and  improper 
materials.] 

3.  By  reason  of  the  premises,  whilst  the  plaintifi  was  so  employed  in 
doing  the  said  work  upon  the  said  scafiolding,  the  said  scafiolding  broke 


(e)  An  action  will  lie  at  the  suit  of  a  servant  against  his  master  for  knowingly 
omitting  to  provide  and  maintain  proper  appliances  or  providing  bad  materials 
or  instruments  for  the  work,  whereby  injury  is  caused  to  the  servant,  unless  the 
servant  took  the  risk  of  the  state  of  the  appliances,  materials  or  instruments.  It 
is  the  master's  duty  to  be  careful  that  his  servant  is  not  induced  to  work  mider  a 
notion  that  tackle  or  machinery  is  staunch  and  secure,  when  in  fact  the  master 
knows,  or  ought  to  know,  that  it  is  not  so ;  and  if  from  any  negKgence  in  this 
respect  damage  arises  to  the  servant  the  master  is  responsible  {per  Lord  Cran- 
worth,  C,  Paterson  v.  Wallace,  1  Macq.  H.  L.  C.  748  ;  Smith  v.  Baker,  [1891]  A.  C. 
325;  60  L.  J.  Q.  B.  683  ;  Williams  v.  Birmingham.  Battery  Co.,  [1899]  2  Q.  B. 
338  ;  68  L.  J.  Q.  B.  918). 

It  was  held  in  Griffiths  v.  London  Docks  Co.  (13  Q.  B.  D.  259 ;  53  L.  J.  Q.  B.  504), 
that  in  an  action  against  an  employer  for  neglecting  to  maintain  the  apphances, 
the  Statement  of  Claim  must  not  only  affirm  the  master's  knowledge  of  the  danger, 
but  must  also  negative  the  servant's  knowledge  of  it ;  but  this  is  not  so  when  the 
master  has  neglected  to  supply  proper  appliances  ( Williams  v.  Birmingham  Battery 
Co.,  supra).  In  the  latter  case  the  mere  knowledge  of  the  risk  does  not  necessarily 
involve  a  consent  to  undertake  it  (76.  :   Smith  v.  Baker,  supra). 

An  action  will  lie  at  the  suit  of  a  servant  agamst  his  master  for  negligently 
employing  an  incompetent  fellow-servant,  through  whose  incompetency  the 
plaintiff  is  injured,  although  there  is  no  generally  implied  warranty  by  the  master 
of  the  competency  of  his  workmen  (Tanant  v.  Wehh,  18  C.  B.  797  ;  25  L.  J.  C.  P. 
261  ;  Allen  v.  New  Gas  Co.,  L.  R.  1  H.  L.  So.  326). 

As  to  the  statutory  liability  of  a  master  with  regard  to  unf  enced  machinery  in 
factories,  see  ante,  p.  315.  As  to  the  defence  of  common  employment,  see  post, 
p.  789. 
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and  gave  way,  and  the  plaintiS  was  thereby  thrown  to  the  ground,  and 
seriously  injured  and  rendered  unfit  for  work,  and  put  to  great  expense. 
Particulars  : — [Set  out  the  particulars  of  the  injuries  and  loss  and  damages.] 


Claim  hy  Servant  against  Master  for  requiring  him  to  use  an  unsafe  Floor 

and  Ways. 

1.  On  the ,  19 — ,  the  plaintifE  was  employed  as  a  carpenter 

and  joiner  by  the  defendants  to  do  certain  work  for  the  defendants  at . 

2.  The  said  work  was  in  the  upper  part  of  the  building,  and  in  order  to 
descend  to  the  ground  after  he  had  finished  the  said  work,  the  plaintifi, 
when  it  was  dark,  was  invited  and  required  by  the  defendants  to  pass 
along  and  over  certain  floors  and  ways. 

3.  One  of  the  said  floors  and  ways  was  in  a  dangerous  and  unsafe  con- 
dition and  unfit  for  the  purpose  of  being  so  used  by  the  plaintifi,  and  the 
plaintifi  whilst  so  passing  over  and  along  the  same  in  the  dark  fell  and 
was  thrown  from  a  great  height  to,  into  and  upon  a  glass  case  below  and 
sustained  the  injuries  hereinafter  referred  to. 

4.  The  plaintifi  was  ignorant  of  the  unsafe  and  dangerous  and  unfit 
condition  of  the  said  floor  or  way,  and  he  says  either  that  the  defendants 
well  knew  or  ought  to  have  known  thereof,  and  that  the  said  floor  or  way 
was  in  such  unsafe  and  dangerous  and  unfit  condition  owing  to  the  negli- 
gence and  default  of  the  defendants,  or  in  the  alternative  that  the  said 
unsafe  and  dangerous  and  unfit  condition  was  in  the  nature  of  a  trap, 
and  that  the  defendants,  whilst  they  knew  or  ought  to  have  known  thereof, 
negligently  allowed  the  same  to  remain  unguarded  and  unlighted,  and 
invited  the  plaintifi  to  use  the  same. 

5.  The  plaintiff  fell  from  a  height  with  great  violence  head  foremost 
into  a  glass  case  and  was  seriously  and  permanently  injured.  He  sustained 
a  concussion  of  the  brain  and  suffered  from  epileptic  and  epileptiform 
attacks  and  from  softening  of  the  brain  and  loss  of  memory,  and  suffered 
much  pain  and  was  otherwise  injured.  He  was  and  will  hereafter  be 
unable  to  work  or  gain  a  livelihood  for  himself  and  his  family,  and  he 
lost  the  wages  that  he  would  otherwise  have  earned,  and  was  and  is 
otherwise  injured. 

Particulars  of  damage  : — [Staie  them.] 


Claim  against  a  Medical  Practitioner  for  Negligence  ami  UnsJcilfulness  in 
the  Treatment  of  a  Patient. 

1.  The  defendant  is  a  medical  practitioner  carrying  on    business  at 
No. ,  High  Street,  Dulwich. 

2.  In  the  month  of  May,  1914,  the  plaintiff  retained  and  employed  the 
defendant  as  such  medical  practitioner  for  reward  to  attend  and  treat  him 
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for  [here  state  the  malady  or  ailment]  from  wUch  the  plaintiff  was 

then  suffering. 

3.  The  defendant  negligently  and  unskilfully  treated  the  plaintiff 
for  the  said  malady.  In  particular  he  [here  state  particulars  of  the  negligence 
and  unshilfulness  complained  of}. 

4.  The  plaintiff  has  in  consequence  suffered  great  pain  and  incurred 
great  loss  and  expense,  etc.  [here  state  particulars  of  damage]. 

And  the  plaintiff  claims  £ damages. 


Against  Carriers  by  the  Executor  of  a  Passenger  Killed  hy  the  Negligence  of 
the  Defendants :  see  "  Executors,"  ante,  p.  308. 


For  Injuries  to  a  Ship  and  Cargo  by  the  Defendant's  Negligent  Navigation 
of  another  Ship  :  see  "  Shipping,"  post,  p.  400. 


Against  a  Solicitor  for  Negligence  in  the  Conduct  of  his  Client's  Business  ;  see 

ante,  p.  242. 


By  a  Workman  for  Neglect  to  Fence  Dangerous  Machinery  :    see  "  Fences," 

ante,  p.  315. 


See  also  forms  of  declaration  under  the  old  system  : — For  negligence  in 
lending  a  machine  with  a  known  defect  in  it,  in  using  which  the  plaintiff  was 
injured :  Blackmore  v.  Bristol  &  Exeter  By.  Co.,  27  L.  J.  Q.  B.  167 ; 
McCarthy  v.  Young,  6  H.  &  N.  329  ;  30  L.  J.  Ex.  227  ;  for  negligence 
in  entrusting  a  young  girl  with  a  loaded  gun :  Dixon  v.  Bell,  5  M.  &  S. 
198  ;  for  negligently  constructing  a  hayrick,  which  took  fire. and  burnt  plaintiff's 
house  :  Vaughan  v.  Menlove,  3  Bing.  N.  C.  468 ;  for  negligently  driving 
an  ox  through  the  streets,  which  ran  into  tJie  plaintiff's  shop  and  broke  his 
goods  :  Milligan  v.  Wedge,  12  A.  &  E.  737. 


See  for  forms  of  declarations  against  commissioners,  trustees,  dc,  of  public 
works  for  negligence  : — Against  the  trustees  of  a  harbour  for  negligence  in 
allowing  it  to  become  choked  with  mud :  Metcalfe  v.  HetJierington,  11  Ex. 
257  ;  against  the  trustees  of  a  canal  for  keepinxj  a  dangerous  bridge  whereby 
a  person  fell  in  and  was  drowned :  Manley  v.  St.  Helen's  Canal  Co.,  2 
H.  &  N.  840 ;  27  L.  J.  Ex.  159  ;  against  commissioners  under  an  Ad  of 
Parliament  for  the  making  of  certain  navigation  works  for  negligence,  whereby 
the  plaintiff's  land  was  flooded  :   Allen  v.  Hayward,  7  Q.  B.  960. 
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Nuisance  (/). 

For  a  Nuisance  caused  by  Smells  and  Vapours,  claiming  Damages  and  an 

Injunction. 

1.  The  plaintifi  is  the  occupier  of  a  dwelling-liouse,  No.  16,  James  Street, 
Durham. 

(/)  Nuisances'  are  either  public  or  private.  Public  nuisances  are  indictable 
offences,  such  as  obstructions  to  highways,  noxious  trades,  &o.  Private  nuisances, 
on  the  other  hand,  are  actionable  wrongs ;  many  of  them  are  injuries  to  easements, 
as  to  which,  see  "  LigMs,"  "  Reversion,"  "  Water,"  "  Ways,"  d>c. 

No  action  will  he  for  a  pubUc  nuisance  at  the  suit  of  a  private  person,  unless  he 
has  thereby  sustaiued  particular  damage  over  and  above  what  is  common  to 
others.  Thus,  no  action  will  lie  merely  for  placing  an  obstruction  on  a  public 
highway,  but  if  a  person  suffers  damage  by  driving  or  falling  against  such  obstruc- 
tion, he  may  maintain  an  action  for  such  damage ;  so  if  an  unauthorised  ob- 
struction of  the  highway  prevents  access  to  a  person's  shop  and  hinders  his  busi- 
ness, he  may  maintain  an  action  for  the  damage  thereby  done  to  his  trade  {Fritz  v. 
Hobson,  14  Ch.  D.  542  ;  49  L.  J.  Ch.  321 ;  Lyon  v.  Fishmongers'  Co.,  1  App.  Cas. 
662 ;  46  L.  J.  Ch.  68 ;  Barber  v.  Penley,  [1893]  2  Ch.  447 ;  62  L.  J.  Ch.  623  ; 
Campbell  v.  Paddington  Borough  Council,  [1911]  1  K.  B.  869  ;  80  L.  J.  K.  B.  739). 
But  mere  delay  caused  by  the  obstruction,  or  the  trouble  and  expense  of  removing 
it,  being  common  to  aU,  is  not  sufficient  damage  to  enable  an  individual  to  maintain 
an  action  (Winierbottom  v.  Lard  Derby,  L.  R.  2  Ex.  316;  36  L.  J.  Ex.  194; 
Benjamin  v.  Storr,  L.  R.  9  C.  P.  400 ;  43  L.  J.  C.  P.  162).  That  the  plamtiff  and 
his  servants  were  compelled  to  go  to  and  from  the  plaintiff's  premises  by  a  longer 
route,  and  their  work  was  thereby  increased,  and  the  plaintiff  was  prevented 
from  employing  his  servants  otherwise,  is  sufficient  particular  damage  ( Blagrave  v. 
Bristol  Waterworks  Co.,  1  H.  &  N.  369  ;  Smith  v.  Wilson,  [1903]  2  I.  R.  45). 

Where  the  nuisance  is  of  a  continuing  nature,  or  the  defendant  threatens  and 
intends  to  continue  it,  it  is  usually  advisable  to  claim  an  injunction  as  well  as 
damages.  (See  ante,  p.  336.)  The  damages  can  be  assessed  down  to  the  time  of 
the  assessment  (Ord.  XXXVI.,  r.  58). 

Where  the  nuisance  is  caused  by  real  property  or  the  use  of  real  property, 
whether  by  the  occupier  or  his  licensee,  it  is  the  occupier  who  is  primA  facie  Uable 
(Harris  v.  Janves,  45  L.  J.  Q.  B.  545 ;  35  L.  T.  240),  and  not  the  owner  merely  as 
owner ;  the  latter  can  be  charged  only  upon  some  special  ground  of  liability,  as 
where  he  knowingly  lets  land  with  a  standing  nuisance  upon  it  (as  with  a  wall 
which  obstructed  a  neighbour's  light  or  with  a  dangerous  stack  of  chimneys) 
without  making  any  provision  for  remedjong  the  nuisance  (Owinnell  v.  Eamer, 
L.  R.  10  C.  P.  658  ;  Nelson  v.  Liverpool  Brewery  Co.,  2  C.  P.  D.  311 ;  46  L.  J.  C.  P. 
675.  See  further  ante,  p.  375  ;  and  Oandy  v.  Jubber,  5  B.  &  S.  485  ;  9  B.  &  S. 
15,  n. ;  Bowen  v.  Anderson,  [1894]  1  Q.  B.  164).  But  a  landlord  is  not  hable  for 
nuisances  occasioned  by  the  use  of  the  premises  by  the  occupier,  unless  he  let 
the  premises  for  the  express  purpose  of  their  being  used  in  the  way  which  causes 
the  nuisance  (see  Jenkins  v.  Jackson,  40  Ch.  D.  71 ;  58  L.  J.  Ch.  124).  As  to 
habiUty  for  injury  to  tenants,  and  to  those  invited  or  employed  by  tenants,  see 
ante,  p.  374. 

Where  by  statute  a  thing  is  directed  or  authorised  to  be  done,  the  doing  of  which, 
if  not  so  directed  or  authorised,  would  amount  to  a  nuisance  or  otherwise  cause 
damage  entitling  persons  injured  thereby  to  an  action,  no  action  is,  as  a  rule, 
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2.  From  the  commencement  of  the  year  1914:  to  the  present  time,  the 
defendant  has  constantly  caused  ofiensive  and  pestilential  smells  and 
vapours  to  come  into  and  be  on  and  about  the  plaintifi's  said  dwelling-house. 

3.  The  plaintifi's  said  dwelling-house  has  thereby  been  rendered  unhealthy 
and  unfit  for  habitation. 

Particulars  : — The  smells  and  vapours  are  caused  and  come  from  a  — 

erected  by  the  defendant  on  his  premises,  No.  — ,  Street,  ,  in 

the  month  of  January,  1914.     The  nuisance  has  steadily  continued  ever 
since  that  date  ;  it  is  specially  objectionable  on  Saturday  evenings,  etc.,  etc. 

4.  The  defendant  threatens  and  intends,  unless  restrained  from  so 
doing,  to  continue  the  said  nuisance. 

The  plaintifi  claims  :— 

(1)  £50. 

(2)  An  injunction   to  restrain  the  defendant  from  the  continuance 

or  repetition  of  the  said  injury  or  the  committal  of  any  injury 
of  a  like  kind  in  respect  of  the  same  property. 
((7/  E.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  11.) 


For  a  Nuisance  in  carrying  on  a  Noxious  Manufacture  near  the 
Plaintiff's  Land  (g). 
1.  The  plaintifi  is  the  [owner  and]  occupier  of  a  house  and  land  known 

as ,  at ,  and  the  defendant  carries  on  the  business  of  a ,  at 

a  manufactory  called ,  at aforesaid. 


maintainable  in  respect  of  such  thing,  and  in  suck  case  the  persons  thereby  injured 
can,  in  the  absence  of  proof  that  there  was  negligence  or  want  of  horia  fides  in 
the  mode  in  which  the  statutory  powers  were  used  (see  East  Fremantle  v.  Annois, 
[1902]  A.  C.  213, 218  ;  71  L.  J.  P.  C.  39  ;  Canadian  Pacific  Ry.  Co.  v.  Boy,  [1902] 
A.  C.  220 ;  71  L.  J.  P.  C.  51),  recover  only  such  compensation,  if  any,  as  the  statute 
directing  the  thing  to  be  done,  or  the  statutes  incorporated  therewith  have  pro- 
vided, and  can  only  proceed  for  such  compensation  in  the  manner  (if  any)  provided 
by  such  statutes  {Hammersmith  Ry.  Co.  v.  Brand,  L.  R.  4H.  L.  171,  188, 196  ;  38 
L.  J.  Q.  B.  265  ;  L.SB.  Ry.  Co.  v.  Truman,  11  App.  Cas.  45 ;  55  L.  J.  Ch.  354  ; 
Lambert  v.  Lowestoft  Corp.,  [1901]  1  K.  B.  590  ;  70  L.  J.  K.  B.  333).  But  if  the 
thing  directed  to  be  done  would  not  amount  to  a  nuisance  or  cause  damage,  unless 
done  negligently,  the  statute  does  not,  in  general,  afford  any  answer  to  an  action 
brought  by  a  person  injured  by  reason  of  such  negligence  {Oeddis  v.  Proprietors  of 
Bann  Reservoir,  3  App.  Cas.  430,  456  ;  Sadler  v.  South  Staffordshire  Tramways  Co., 
23  Q.  B.  D.  17  ;  58  L.  J.  Q.  B.  421).  And  if  the  statute  is  not  imperative,  but 
merely  permissive  as  to  time  or  place,  particularly  if  no  provision  is  made  to 
compensate  persons  injured  by  the  thing  being  done,  the  statute  is,  where  the 
language  will  fairly  aUow  it,  to  be  construed  as  not  authorising  the  thing  to  be 
done  at  a  time  when,  or  place  where,  it  may  cause  injury  to  others  [Met.  Asylums 
District  V.  Hill,  6  App.  Cas.  193,  202  ;  50  L.  J.  Q.  B.  353  ;  Jordeson  v.  Sutton,  &c., 
Cas  Co.,  [1899]  2  Ch.  217  ;  68  L.  J.  Ch.  457  ;  Canadian  Pacific  Ry.  Co.  v.  Parhe, 
[1899]  A.  0.  535 ;  68  L.  J.  P.  C.  89  ;  Atl.-Gen.  v.  Nottingham  Corporation,  [1904] 
1  Ch.  673 ;  73  L.  J.  Ch.  512). 
(g)  Smoke,  noise,  and  smells  may  severally  constitute  a  nuisance  and  be  ground 
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2.  Ever  since  ,   19 — ,  the  defendant  has  wrongfully  caused  to 

issue  and  proceed  from  the  said  manufactory  ofiensive,  poisonous  and 
unwholesome  smoke,  vapours,  and  noxious  matter,  which  spread  and 
were  diffused  into  the  plaintiff's  said  house  and  over  his  said  land,  and 
settled  and  were  deposited  in  and  upon  the  same. 

3.  In  consequence  the  said  house  has  been  rendered  unwholesome, 
dirty,  and  uncomfortable  to  live  in,  and  the  trees,  hedges,  herbage,  crops, 
and  shrubs  and  plants  growing  on  the  plaintiff's  said  land  have  been 
damaged  and  otherwise  injured,  and  the  said  house  and  land  have  been 
deteriorated  in  value. 

Particulars  : — [State  the  particulars  of  the  injuries  and  of  the  damages 
claimed.] 

4.  The  defendant  still  continues  and  intends  to  continue  to  cause  such 
smoke,  vapours  and  noxious  matter  to  issue  and  proceed  from  the  said 
manufactory  as  aforesaid. 

The  plaintiff  claims  : — [Proceed  as  in  the  last  form.] 


The  like. 

1.  The  plaintiffs  at  the  time  of  the  committing  of  the  grievances  here- 
inafter mentioned  were  and  still  are  printers  carrying  on  an  extensive 

for  an  action  for  damages  or  for  an  injunction  (Lamhton  v.  Mellish,  [1894]  3  Oh. 
163  ;  63  L.  J.  Oh.  929  ;  Adams  v.  Ursell,  [1913]  1  Oh.  269  ;  82  L.  J.  Ch.  157). 

In  order  to  constitute  a  nuisance  it  must  appear  that  the  ordinary  use  of  the 
plaintiff's  property  is  materially  interfered  with,  or  that  the  ordinary  comfort  or 
healthfulnsss  of  human  existence  thereon  is  materially  diminished  {8t.  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  C.  642  ;  35  L.  J.  Q.  B.  66  ;  Fleming  v.  Hislop, 
11  App.  Cas.  686,  694).  A  material  addition  to  previously  existing  nuisances  is 
separately  actionable  (Crump  v.  Lambert,  L.  R.  3  Eq.  409 ;  Baxendale  v. 
M'Murray,  L.  R.  2  Ch.  Ap.  790).  The  acts  of  several  persons  together  may 
constitute  a  nuisance  which  the  Court  will  restrain,  though  the  damage  done 
by  the  acts  of  each  one,  if  taken  alone,  would  be  inappreciable  (Thorpe  v. 
Brumfitt,  L.  R.  8  Ch.  650 ;  Lambton  v.  Mellish,  [1894]  3  Ch.  163  ;  63  L.  J. 
Ch.  929). 

Whether  anything  is  a  nuisance  is  to  be  determmed  not  merely  by  an  abstract 
consideration  of  the  thing  itself,  but  with  reference  to  the  locaUty,  the  duration, 
and  all  the  circumstances  (Sturges  v.  Bridgman,  11  Ch.  D.  852,  865  ;  48  L.  J.  Ch. 
785  ;  Lambton  v.  Mellish,  supra).  A  nuisance  caused  by  a  noxious  or  noisy  trade 
or  manufacture  is  not  justifiable  merely  on  the  ground  that  the  trade  is  carried 
on  in  a  convenient  and  proper  place  (Ih.).  Mere  temporary  inconvenience  from 
noise  or  dust,  caused  by  an  occupier  or  owner  of  land  in  the  execution  of  lawful 
works  in  the  ordinary  user  of  the  land,  and  without  neghgence,  is  not  a  nuisance 
(Harrison  v.  Squthwark  Waterworks  Co.,  [1891]  2  Ch.  409;  60  L.  J.  Ch.  630; 
Goswell  V.  Aerated  Bread  Co.,  10  Times  L.  R.  661).  An  mjunction  will  not 
ordinarily  be  granted  if  the  nuisance  is  merely  temporary  and  occasional,  and 
causes  no  real  injury  to  health  or  property  (Att.-Oen.  v.  Mayor  of  Preston,  13  Tunes 
L.  R.  14). 
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business  at  offices  and  premises  situate  in  Street,  in  the  City  of 

London,  which  they  hold  under  a  lease  for  a  term  of  21  years,  of  which 
8  years  are  still  unexpired. 

2.  The  defendants  at  the  time  of  the  committing  of  the  grievances  here- 
inafter mentioned  were  and  still  are  in  the  possession  of  certain  premises 
and  works  thereon  near  and  adjoining  to  the  said  offices  and  premises  of 
the  plaintifis. 

3.  The  defendants  for  and  during  the  last  six  months  and  upwards 
wrongfully  caused  to  issue,  proceed  and  arise  from  the  said  premises  in 
their  possession  near  to  the  said  offices  and  premises  of  the  plaintifis  and 
from  engines  on  the  defendants'  said  premises  quantities  of  ofEensive, 
noxious,  unwholesome  smoke,  fumes,  vapours  and  gases,  soot,  blacks, 
noxious,  dirty  and  filthy  matter,  which  spread  and  diffused  themselves 
into,  over  and  upon  the  said  offices  and  premises  of  the  plaintiffs  and 
impregnated  and  corrupted  the  air  in  and  about  the  same. 

4.  By  reason  of  the  premises  the  said  offices  and  premises  of  the  plaintiffs 
were  defiled  and  rendered  unhealthy  and  much  less  fit  for  use  and  occupation 
and  for  the  plaintiffs'  carrying  on  their  said  business  thereon  and  the 
plaintiffs  were  prevented  from  carrying  on  their  said  business  in  so  free 
and  ample  a  manner  as  they  otherwise  might  and  would  have  done,  and 
the  plaintiffs'  leasehold  interest  in  the  said  offices  and  premises  has 
greatly  diminished  in  value. 

The  plaintiffs  claim  : — 

(1)  £1000  damages. 

(2)  An  injunction    to  restrain  the  defendants  from  repeating    or 

continuing  of  the  acts  complained  of. 


Claim  for  Damages,  Declarations,  and  an  I>ijurxtion(h). 

1.  The  plaintiff  is  the  owner  and  occupier  of  the  dwelling-house,  No. 
24,  Salisbury  Terrace,  Newport,  in  the  County  of .     The  defendants 

(h)  See  Foy  v.  Prentice,  1  C.  B.  828  ;  Brine  v.  O.  W.  By.  Co.,  2  B.  &  S.  402  ; 
31  L.  J.  Q.  B.  101  ;  Hurdman  v.  N.  E.  By.  Co.,  3  C.  P.  D.  168  ;  47  L.  J.  C.  P.  368. 
Per  a  claim  for  negligently  allowing  sewage  to  escape  into  a  neighbour's  premises, 
see  Humphries  v.  Cousins,  2  C.  P.  D.  239  ;  46  L.  J.  0.  P.  438 ;  and  Alston  v. 
Grant,  3  E.  &  B.  128  ;  Chadwich  v.  Marsdeii,  L.  R.  2  Ex.  285.  For  such  an  escape 
it  is  the  occupier  who  is  liable  [Snow  v.  Whitehead,  27  Ch.  D.  588 ;  53  L.  J.  Ch. 
885).  So  an  occupier  of  land  is,  in  the  absence  of  any  easement  or  contract  to 
the  contrary,  bound  to  keep  his  trees  or  their  branches  from  encroaching  (Lemmon 
V.  Webb,  [1895]  A.  C.  1  ;  64  L.  J.  Ch.  205  ;  Smith  v.  Giddy,  [1904]  2  K.  B.  448  ; 
73  L.  J.  K.  B.  894). 

If  a  man  simply  uses  his  own  land  in  the  ordinary  manner  in  which  such  land 
is  used  and  without  neghgence,  he  is  not,  m  general,  liable  for  any  incidental 
damage  which  may  be  thereby  caused  to  his  neighbour  {Fletcher  v.  Bylands, 
L.  R.  3  H.  L.  330  ;  1  Sm.  L.  C,  11th  ed.,  810  ;  Wilson  v.  Waddell,  2  App.  Gas.  95  ; 
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are  the  owners  and  occupiers  of  a  Mission  Churcli  and  premises  adjoining 
the  said  dwelling-house  on  the  south  side  thereof. 

2.  The  plaintiff  built  his  said  dwelling-house  in  the  year  1907.  The 
defendants'  premises  were  then  vacant  land. 

3.  In  or  about  the  year  1914  the  defendants  caused  to  be  built  on  their 
said  premises  a  corrugated  iron  structure.  The  said  structure  is  so  built 
that  the  north  side  thereof  is  parallel  to  the  south  wall  of  the  said  dwelling- 
house  at  a  distance  of  two  feet  and  four  inches  therefrom.  For  a  distance 
of  22  feet  from  the  west  front  of  the  said  structure  the  north  side  thereof 
presents  a  gable  end  towards  the  south  wall  of  the  said  dwelling-house, 
and  thence  for  a  distance  of  22  feet  presents  thereto  a  sloping  roof  with 
an  eaves  gutter.  At  the  intersection  of  the  gable  end  with  the  sloping  roof 
a  valley  gutter  runs  from  the  top  of  the  roof  of  the  structure  into  the  said 
eaves  gutter. 

4.  The  said  eaves  gutter  is  and  always  has  been  inadequate  to  carry  ofi 
the  rain  falling  upon  the  said  roof,  and  such  rain  flows  on  to  the  plaintiS's 
said  south  wall. 

5.  In  or  about  the  year  1914  the  defendants  also  caused  the  land  or 
passage  way  lying  between  the  said  structure  and  dwelling-house  and 
forming  part  of  their  said  premises  to  be  raised  by  depositing  thereon 
earth  and  other  substances  to  such  a  height  that  the  surface  immediately 
abutting  upon  the  plaintifE's  said  south  wall  covers  the  damp  course  thereof 
to  a  height  of  six  inches.  By  reason  thereof  the  rain  and  other  water 
falling  upon  or  flowing  over  the  said  passage  way  percolates  through  the 
plaintifE's  said  wall. 

and  see  Maxey  Drainage  Board  v.  G.  Northern  By.,  106  L.  T.  429) ;  and  accord- 
ingly a  mine  owner  is  exempt  from  liability  for  water  which,  in  consequence  of  his 
works,  flows  by  gravitation  into  an  adjoining  mine,  if  his  works  are  carried  on 
with  skiU  and  in  the  usual  manner  (Hurdman  v.  N.  E.  By.  Co.,  3  C.  P.  D.  168  ;  47 
L.  J.  C.  P.  368 ;  Wilson  v.  Waddell,  supra  ;  Fletcher  v.  Bylands,  supra ;  West 
Cuniberland  Iron  Co.  v.  Kenyon,  11  Ch.  D.  782 ;  48  L.  J.  Ch.  793  ;  Fletcher  v. 
Smith,  2  App.  Cas.  781 ;  47  L.  J.  Ex.  4).  If,  however,  without  statutory  authority 
he  brings  upon  the  land  for  his  own  purposes  anything  which  is  in  itself  dangerous, 
and  likely  to  do  mischief  if  it  escapes,  as,  for  instance,  a  large  quantity  of  water, 
or  a  great  accumulation  of  electricity,  he  must  keep  it  in  at  his  peril ;  and  if  he 
fails  to  do  so,  he  is  primd  facie  answerable,  even  where  he  has  acted  without 
negligence,  for  all  ordinary  damage  which  is  the  natural  consequence  of  its  escape 
{Crowhurst  v.  Amersham  Board,  4  Ex.  D.  5  ;  48  L.  J.  Ex.  109  ;  National  Telephone 
Co.  V.  Baker,  [1893]  2  Ch.  186  ;  62  L.  J.  Ch.  699  ;  Eastern  African  Telegraph  Co.  v. 
Cape  Town  Tramways,  [1902]  A.  C.  381 ;  71  L.  J.  P.  C.  122),  unless  he  can  excuse 
himself  by  showing  that  the  escape  was  owing  to  the  plaintiff's  default,  or  that 
it  was  due  to  the  act  of  God  or  to  vis  major  or  to  the  mahcious  act  of  some  thhd 
person,  and  occurred  in  spite  of  all  reasonable  care  on  his  part  {Fletcher  v.  Bylands, 
supra ;  Nichols  v.  Marslaiid,  L.  R.  10  Ex.  255 ;  2  Ex.  D.  1 ;  44  L.  J.  Ex.  134 ; 
46  L.  J.  Ex.  174 ;  Box  v.  Jubh,  4  Ex.  D.  76  ;  48  L.  J.  Ex.  417  ;  Tftomas  v.  Bir- 
mingham Canal  Co.,  49  L.  J.  Q.  B.  851  ;  Bickards  v.  Lothian,  [1913]  A.  C.  263  ; 
82  L.  J.  P.  C.  42). 
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6.  By  reason  of  tlie  facts  alleged  in  paragraplis  3,  4,  and  5  above  tlie 
south  wall  of  the  plaintifE's  dwelling-house  has  become  very  damp  and  is 
unsound  ;  the  wall  paper  on  the  said  wall  has  become  useless  ;  the  floor 
boards,  skirtings,  and  joists  which  abut  on  or  rest  in  the  said  wall  have 
become  rotten  and  useless  ;  the  said  dwelling-house  has  become  damp  and 
has  considerably  deteriorated  in  value. 

7.  The  plaintiff  has  requested  the  defendants  to  abate  the  nuisances 
complained  of,  but  the  defendants  have  refused  and  still  refuse  to  do  so. 

The  plaintiff  claims  : — 
(i)  Damages. 

(ii)  A  declaration  that  the  defendants  are  not  entitled  to  keep  their 
said  structure  and  premises  in  such  manner  as  to  turn  the  rain 
water  falling  thereon  on  to  the  plaintifE's  said  dwelling-house, 
(iii)  A  declaration  that  the  defendants  are  not  entitled  to  continue 
to  maintain  the  surface  of  their  said  premises  abutting  on  the 
plaintiS's  said  dwelling-house  at  such  a  height  that  the  rain 
and  other  water  falling  thereon  or  flowing  thereover  shall 
percolate  through  the  plaintiff's  said  wall  above  the  damp- 
course  thereof, 
(iv)  An  injunction  restraining  the  defendants  from  continuing  to 
maintain  and  keep  their  said  structure  and  premises  so  as  to 
be  a  nuisance  to  the  plaintiff. 


See  forms  of  declaration  under  the  old  system — For  carrying  on  a  manu- 
facture of  iron  so  as  to  cause  a  nuisance  by  the  noise  :  Elliotson  v.  Feetham, 
2  Bing.  N.  C.  134 ;  Mumford  v.  Oxford  W.  &  W.  Ry.  Co.,  1  H.  &  N.  34 ; 
25  L.  J.  Ex.  265 ;  and  see  Crump  v.  Lambert,  L.  E.  3  Eq.  409  ;  against 
the  landlord  of  the  adjoining  house  who  had  demised  it  tvith  a  dangerous 
chimney,  which  fell  on  to  the  plaintiff's  house  :  Todd  v.  Flight,  9  C.  B.  N.  S. 
377  ;  30  L.  J.  C.  P.  21  {as  to  the  liability  of  landlords  in  such  cases,  sec 
ante,  p.  379). 

By  a  Riparian  Proprietor,  for  a  Nuisance  by  Pollution  of  tlie  Water  in  a 
River,  claiming  an  Injunction  and  Damages  :   see  "  Water,"  post,  p.  434. 


For  placing  on  a  Highway  an  Obstruction  over  which  the  Plaintiff  fell  {i). 

1.  The  defendant,  on  the ,  19 — ,  wrongfully  heaped  up  earth 

and  stones  on  a  public  highway  known  as  Street,  at [or,  in 

the  parish  of  • ],  so  as  to  obstruct  the  said  highway. 

(i)  See  the  form  and  note,  ante,  p.  330.  If  a  highway  is  dedicated  to  the  public 
subject  to  an  obstruction  or  to  the  exercise  of  some  private  right  upon  it,  no  action 
will  he  {Fisher  v.  Prowse,  2  B.  &  S.  770  ;  31  L.  J.  Q.  B.  212 ;  Grand  Junctio7i 
Canal  Co.  v.  Pdii/,  21  Q.  B.  D.  273  ;  57  L.  J.  Q.  B.  572). 
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2.  Tke  plaintifi,  while  la\¥fully  passing  along  the  said  highway,  fell  over 
the  said  earth  and  stones,  and  sustained  personal  injuries,  and  incurred 
loss  and  expense. 

Particulars  of  injuries,  loss  and  expense  : — 

And  the  plaintiff  claims  £ damages. 


For  a  similar  form,  see  ante,  p.  330,  and  Cowley  v.  Newmarket  Local  Board, 
[1892]  A.  C.  345,  349  ;  62  L.  J.  Q.  B.  65. 


For  keeping  open  and  unfenced  a  dangerous  Cellar  adjoining  a 
Public  Highway  (k). 

1.  The  defendant  was  on  the day  of possessed  of  a  vault  or 

cellar  immediately  adjoining  a  public  highway,  known  as Street, 

at [or,  in  the  parish  of ]. 


{k)  If  aa  excavation,  cellar,  or  area  is  made  adjoining  a  public  highway  and 
left  or  kept  Insecurely  and  improperly  fenced  and  unguarded,  so  as  to  render  the 
way  unsafe  to  those  who  use  it  lawfully  and  with  ordinary  care,  it  is  a  nuisance, 
for  which  an  action  will  lie  at  the  suit  of  the  person  who  is  injured  by  falling  into 
it,  &c.  {White  v.  Hindley  Local  Board,  L.  R.  10  Q.  B.  219  ;  44  L.  J.  Q.  B.  114 ;  see 
Blachmore  x.  Mih  End  Vestry,  9  Q.  B.  D.  451  ;  51  L.  J.  Q.  B.  496 ;  Bowen  v. 
Anderson,  [1894]  1  Q.  B.  164).  And  generally  it  is  the  duty  of  any  person,  who 
erects  a  structure  or  procures  work  to  be  done  in,  over,  or  close  to  a  highway,  of  a 
character  likely  to  cause  danger  to  people  lawfully  using  it,  to  see  that  all  reason- 
able precautions  are  taken  to  avoid  injury  to  those  who  so  use  the  way ;  and  he 
is  not  relieved  of  that  duty  by  proof  that  he  employed  a  competent  contractor  to 
perform  that  duty  for  him  {Tarry  v.  Ashlon,  1  Q.  B.  D.  314 ;  45  L.  J.  Q.  B.  260  ; 
Chapman  v.  Fylde  Waterworks,  [1894]  2  Q.  B.  599,  603  ;  64  L.  J.  Q.  B.  15  ;  Fenna 
V.  Clare  S  Co.,  [1895]  1  Q.  B.  199  ;  64  L.  J.  Q.  B.  238  ;  HolUday  v.  Natioiml  Tele- 
phone Co.,  [1899]  2  Q.  B.  392  ;  68  L.  J.  Q.  B.  1016  ;  The  Snarh,  [1900]  P.  105  ; 
69  L.  J.  P.  41). 

Where  there  is  a  coal  cellar  or  the  like  below  the  pavement  of  a  pubHc  street, 
which  is  reached  by  an  opening  in  the  pavement,  and  a  foot  passenger  is  injured 
through  the  cover  or  grating,  which  should  be  over  the  opening,  being  ahsent  or 
defective  or  not  properly  secured,  the  occupier  is  primA  facie  Kable  {Pretty  v. 
Bickmore,  L.  R.  8  C.  P.  401 ).  If  the  nuisance  is  caused  by  the  act  of  a  third  party, 
or  of  his  servants  in  the  course  of  their  employment,  as  for  instance  when  the 
servant  of  a  coal  merchant,  in  dehvering  coals  to  the  occupier  of  such  a  ceEar 
through  such  an  opening,  neglects  to  replace  the  cover  and  thereby  a  passer-by 
is  injured,  such  third  person  is  Uable  {Whiteley  v.  Pepper,  2  Q.  B.  D.  276;  46 
L.  J.  Q.  B.  436),  though  it  may  be  that  the  occupier  is  also  liable  in  such  a 
case,  as  having  a  duty  to  take  reasonable  care  to  see  that  the  cover  was  replaced 
(76.). 

An  occupier  who  maintains  a  lamp  projecting  over  a  highway  is  bound  to  keep 
it  in  repair  so  as  not  to  be  dangerous  to  persons  lawfully  using  the  highway,  and 
is  liable  for  injury  occasioned  by  its  falling,  through  want  of  repair,  upon  a  person 
passing  by,  notwithstanding  that  the  occupier  may  have  employed  a  competent 
contractor  to  repak  it  {Tairy  v.  Ashion,  1  Q.  B.  D.  314 ;  45  L.  J.  Q.  B.  260). 

B.L.  25 
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2.  The  defendant  wrongfully  sufiered  tlie  said  vault  or  cellar  to  be  open 
to  tte  said  Mghway  without  any  fence  or  railing  or  other  protection, 
and  so  as  to  be  dangerous  to  persons  lawfully  passing  along  the  said 
highway. 

3.  The  plaintifE,  whilst  lawfully  passing  along  the  said  highway  on  the 
said  day  fell  into  the  said  vault  or  cellar  and  was  hurt  and  wounded  and 
permanently  injured,  and  was  prevented  for  a  long  time  from  attending 

to  his  employment  [or,  business]  as  a  ,  and  incurred  medical  and 

other  expenses. 

Particulars  of  injuries  : — 
Particulars  of  loss  and  expenses  : — 
And  the  plaintifi  claims  £ . 


See  for  forms  of  declaraiions  under  the  old  system — Against  a  Contractor 
for  not  making  good  the  surface  of  a  highivay  after  opening  and  filing  up  holes 
in  it :  Hyams  v.  Webster,  L.  E.  2  Q.  B.  264  ;  36  L.  J.  Q.  B.  166  ;  for  digging 
in  the  highway  and  leaving  the  excavation  without  any  light  or  signal :  Newton 
V.  Ellis,  5  E.  &  B.  115  ;  for  placing  a  shutter  against  the  wall  of  a  public 
highway,  which  fell  upon  the  plaintiff:  Abbot  v.  Macfie,  Hughes  v.  Macfie, 
2  H.  &  C.  744  ;  33  L.  J.  Ex.  177  ;  for  making  a  dangerous  reservoir  of  water 
adjoining  a  public  loay,  into  which  a  person  fell  and  ivas  drowned  :  Hardcastle 
V.  South  Yorkshire  Ry.  Co.,  28  L.  J.  Ex.  139 ;  against  commissioners  of 
sewers  for  keeping  an  open  sewer  hy  the  side  of  a  public  highway  :  Cornwall 
V.  Metrop.  Commiss.  of  Sewers,  10  Ex.  771 ;  for  obstructing  the  plaintiff's 
right  of  way  on  a  railroad :  Tanner  v.  South  Wales  Ry.  Co.,  25  L.  J.  Q.  B.  7  ; 
5  E.  &  B.  618  ;  for  placing  an  obstruction  on  a  private  way  lohich  the  plaintiff 
was  licensed  to  use  :  Corhy  v.  Hill,  27  L.  J.  C.  P.  318. 


Officers  (I), 


Partners  (m). 


(l)  As  to  the  protection  afforded  to  officers  for  acts  done  in  pursuance  or  execu- 
tion, or  intended  execution,  of  an}'  Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  neglect  or  default  in  the  execution  of  any  such 
acts,  duty,  or  authority,  see  the  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  and  post,  p.  811. 

(m)  See  "  Partners,"  ante,  p.  209.  If  several  persons  are  jointly  entitled  to 
property  injured,  they  should  ordmarily  join  in  suuig  in  respect  of  such  mjury. 
Thus  partners  in  trade  may  join  in  an  action  for  a  slander  or  hbel  concerning  their 
trade.  (See  Le  Fanu  v.  Malcomson,  1  H.  L.  C.  637 ;  and  Odgers  on  Libel  and 
Slander,  6th  cd.,  pp.  690,  691.)  In  Hamlyn  v.  Hoiuston  ([1903]  1  K.  B.  81 ;  72 
L.  J.  K.  B.  72),  a  firm  was  held  liable  in  damages  for  the  wrongful  act  of  one 
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Passing  Ofb'  (n). 

Claim  in  an  Action  brought  against  the  Defendants  far  "passing  off"  their 
Goods  as  the  Plaintiffs'  Goods. 

1.  The  plaintifis  have  for  more  than  fifteen  years  manufactured  and 
sold  safety  razors  under  the  name  of  "  The  Gillette  Safety  Eazors."    The 

partner  in  obtaining  by  bribery  of  a  clerk  of  a  rival  trader  information  as  to  the 
transactions  of  the  latter. 

By  s.  10  of  the  Partnership  Act,  1890,  "  Where,  by  any  wrongful  act  or  omission 
of  any  partner  acting  in  the  ordinary  course  of  the  business  of  the  firm,  or  with  the 
authority  of  his  co-partners,  loss  or  injury  is  caused  to  any  person  not  being  a 
partner  in  the  firm,  or  any  penalty  is  incurred,  the  firm  is  hable  therefor  to  the 
same  extent  as  the  partner  so  acting  or  omitting  to  act."' 

By  s.  11,  "In  the  following  cases,  namely — 

(a)  Where  one  partner  acting  within  the  scope  of  his  apparent  authority  receives 

the  money  or  property  of  a  third  person  and  misappUes  it ;   and 

(b)  Where  a  firm  in  the  course  of  its  business  receives  money  or  property  of  a 

third  person,  and  the  money  or  property  so  received  is  misapphed  by  one 
or  more  of  the  partners  while  it  is  in  the  custody  of  the  firm  ; 
the  firm  is  liable  to  make  good  the  loss.'' 

By  s.  12,  "  Every  partner  is  hable  joiutly  with  his  co-partners  and  also  severally 
for  everjrthing  for  which  the  firm  while  he  is  a  partner  therein  becomes  liable  imder 
either  of  the  two  last  preceding  sections." 

Where  the  HabiUty  is  joiat  and  several,  a  judgment  recovered  against  one 
member  of  the  firm  is  not  in  itself  a  bar  to  an  action  against  the  other  members  of 
the  firm  {Lechmere  v.  Fletcher,  1  0.  &  M.  623,  635  ;  Blyth  v.  FladgaU,  [1891]  1  Ch. 
337,  353  ;  60  L.  J.  Ch.  66.     And  see  post,  pp.  614,  761). 

(re)  A  patent  confers  upon  its  owner  the  exclusive  right  to  manufacture  and 
use  a  particular  invention  ;  a  copyright,  the  exclusive  right  to  make  copies  of  a 
book,  play,  picture,  or  design ;  a  trade  mark,  the  exclusive  right  to  attach  to 
goods  a  particular  mark.  In  addition  to  these  three  well-defined  proprietary 
rights,  there  often  exists  in  a  trader  the  right  to  prevent  any  one  else  from  seUing 
goods  under  a  name  similar  to  that  under  which  he  sells  his  goods,  or  in  tins  or 
packets  so  closely  resembling  his  own  tins  and  packets  as  to  mislead  the  pubho 
into  the  behef  that  they  are  purchasing  his  goods,  in  other  words,  a  right  to 
prevent  goods  which  are  not  his  being  "  passed  off "  as  his. 

The  law  will  not  allow  a  man  to  attach  to  the  goods  which  he  sells  the  name  of 
any  person,  place  or  thing,  or  of  any  character  in  history  or  fiction,  which  is 
already  identified  with  the  goods  manufactured  by  another,  or  any  name  or  label 
which  is  calculated  to  mislead  the  pubhc  as  to  the  quahty,  manufacture  or  origin 
of  the  goods.  One  trader  is  not  entitled  to  pass  off  his  goods  as  the  goods  of 
another  trader  by  selling  them  under  a  name  which  is  likely  to  deceive  those  who 
buy  them,  whether  from  himself  or  from  others,  into  the  belief  that  they  are 
buying  the  goods  of  that  other  trader ;  and  this  is  so  although  the  name  is  merely 
a  true  description  of  the  goods  {Beddaway  v.  Banham,  [1896]  A.  C.  199  ;  65 
L.  J.  Q.  B.  381). 

In  a  "  passing  ofi  "  action,  as  it  is  generally  called,  the  plaintiff  has  only  to 
establish  that  he  possesses  the  right  and  that  the  defendant  has  violated  it.  He 
need  not  prove  that  the  defendant  acted  fraudulently  or  mahciously  ;  and  where 
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said  razors  are  of  a  very  superior  quality  and  are  well  known  to  the  public 
generally  by  the  said  name,  and  are  asked  for  by  the  public  under  that 
name.    No  other  razors  are  designated  or  known  by  the  said  name. 

2.  The  defendants  are  hairdiessere  and  perfumers  carrying  on  business 
at . 

3.  The  defendants  have  wrongfully  sold  and  passed  ofi  and  are  selling  and 
passing  ofi  razors  not  of  the  plaintifis'  manufacture  as  and  for  the  plaintifis' 
razors.  They  sell  and  pass  ofi  these  razors  under  the  name  of  "  Gellert 
Safety  Eazors,"  and  thus  mislead  the  public  into  the  belief  that  they  are 
the  plaintife'  safety  razors,  and  thereby  cause  injury  both  to  the  public 
and  to  the  plaiatifis. 

4.  Particulars  of  such  wrongful  sale  and  passing  ofi  are  as  follows : — 
[State  them.] 

5.  The  razors  so  sold  by  the  defendants  are  of  an  inferior  quality  and 
the  sale  of  such  as  the  plaintifis'  razors  has  already  caused  and  will  cause 
a  great  loss  of  reputation  and  consequent  damage  to  the  plaintifis. 

6.  The  defendants  threaten  and  intend  to  continue  to  sell  as  "  Gfellert 
iSafety  Razors  "  razors  not  in  fact  the  plaintifis'  razors  and  to  pass  ofi  as 
razors  manufactured  by  the  plaintifis  razors  which  are  not  in  fact  manu- 
factured by  them. 

And  the  plaintiffs  claim  : — 

(1)  An  injunction  restraining  the  defendants  and  their  agents  from 

selling  or  offering  for  sale  as  "  Gellert  Safety  Razors  "  razors 
not  of  the  plaintiffs'  manufacture. 

(2)  Damages  or  in  the  alternative  an  account  of  profits  and  payment 

of  the  amount  sho^vn  to  be  due  to  the  plaintiiis  on  the  taking 
of  such  account. 


Patents. 

Claim  by  a  Patentee  far  Infringement  of  a  Patent,  claim  iiig  an 
Injunction  and  Damages  (o). 

The  defendant  has  infringed  the  plaintiff's  patent.  No.  ,  giantcd 

for  the  term  of  fourteen  years,  from  the  • — ■ — ,  19 — ,  for  [certain 


the  defendant  was  unaware  of  the  existence  of  the  right  which  he  has  violated,  the 
plaintifE  can,  as  a  rule,  obtain  only  an  injunction,  not  damages.  Nor  need  the 
plaintifi  show  that  he  has  suffered  any  special  damage  from  the  defendant's  act ; 
it  is  sufficient  if  he  prove  facts  from  which  it  may  properly  be  inferred  that  some 
damage  must  result.  If  the  plaintifE  proposes  to  allege  at  the  trial  that  the 
defendant  purposely  made  his  goods  to  resemble  in  appearance  the  goods  of  the 
plaintiff  with  the  intention  of  misleading  the  pubhc,  this  must  be  exphcitly 
pleaded  in  the  Statement  of  Claim  {Claudkis  Ash,  Sons  &  Co.,  Ltd.  v.  Invicta 
Manufacturing  Co.,  Ltd.,  29  R.  P.  C.  465). 

(o)  The  Crown  can  by  letters  patent  confer  on  "  the  true  and  fust  inventor  "  of 
a  now  manufacture  the  exclusive  right  to  manufacture,  use  and  sell  it  within  the 
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improvements  in  the  manufacture  of  iron  and  steel,  or,  as  the  case  may  be], 
whereof  the  plaintiff  was  the  first  inventor. 

Particulars  of  breaches  are  delivered  herewith  [or,  are  as  follows  (p) : — 
Set  out  tJie  particulars.    See  the  form,  post,  p.  391.] 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant  from  further 
infringement  and  £100  damages. 

{See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  6.) 

realm  "  for  the  term  of  fourteen  years  or  under."  This  period  may,  however, 
be  extended,  if  the  Court  is  satisfied  that  the  patentee  has  been  inadequately 
remunerated  by  his  patent.  The  law  as  to  sUch  patent  rights  has  been 
codified  by  the  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29).  Moreover, 
by  s.  36  of  this  Act  an  action  for  an  injunction  or  damages  may  be 
brought  by  any  person  or  persons  aggrieved  in  respect  of  threats  of  legal  pro- 
ceedings, &c.,  made  "  by  circulars,  advertisements,  or  otherwise,"  issued  by 
persons  falsely  claiming  patent  rights  in  respect  of  any  alleged  manufacture 
(SUnner  v.  Shew,  [1893]  1  Ch.  413  ;  [1894]  2  Ch.  581 ;  62  L.  J.  Ch.  196  ;  63  lb. 
826  ;  Dotiglass  v.  Pintsch's  Patent  Lighting  Co.,  65  L.  J.  Ch.  919) ;  but  the  section 
does  not  apply  "  if  the  person  making  such  threats  with  due  diligence  commences 
and  prosecutes  an  action  for  infringement  of  his  patent "  (Kensington,  dhc,  Co.  v. 
Lane  Fox  Electrical  Co.,  [1891]  2  Ch.  573 ;  Johnson  v.  Edge,  [1892]  2  Ch.  1  ;  61 
L.  J.  Ch.  262.    See  Odgers  on  Libel,  5th  ed.,  pp.  95—105). 

Any  use  of  the  article  or  invention  which  is  the  subject  of  the  plaintiff's  patent 
without  his  permission,  any  apphcation  of  it  for  the  defendant's  own  profit  except 
by  way  of  bond  fide  experiment,  is  an  infringement  of  the  plaintiff's  right  (Frearson 
V.  Loe,  9  Ch.  D.  48,  66,  68). 

An  action  may  be  brought,  even  where  the  infringement  is  innocent  and  un- 
intentional. (See  post,  p.  802.)  Thus  the  sale  in  this  country  of  articles,  which 
have  been  manufactured,  either  here  or  abroad,  by  the  unauthorised  use  of  a 
patent  process,  is  itseH  an  infringement  of  the  patent  right,  although  the  defendant 
did  not  know  them  to  be  so  manufactured  [Saccharin  Corporation  v.  Beitmeyer, 
[1900]  2  Ch.  659  ;  69  L.  J.  Ch.  761 ;  Saccharin  Corporation  v.  Anglo-Continental 
Chemical  Works,  [1901]  1  Ch.  414  ;  70  L.  J.  Ch.  194) ;  but  an  action  will  not  he 
against  a  foreign  manufacturer  who  manufactures  abroad  and  sends  by  post  to 
this  country  articles  which  infringe  a  patent  (Badische  Anilin  und  Soda  Fabrih  v. 
Basle  Chemical  Works,  [1898]  A.  C.  200 ;  67  L.  J.  Ch.  141).  As  to  colourable 
infringement,  see  Dudgeon  v.  Thomson,  3  App.  Cas.  34 ;  Incandescent  Gas  Light 
Co.  V.  De  Mare  Incandescent  Qas  Light  System,  13  R.  P.  C.  332. 

In  general,  the  plaintifE  is  not  entitled  to  have  both  damages  and  an  account  of 
profits,  and  must  elect  which  of  those  two  forms  of  relief  he  will  adopt.  (See 
American  Wire  Co.  v.  Thomson,  44  Ch.  D.  274  ;  De  Vitre  v.  Betts,  L.  R.  6  H.  L. 
319  ;  42  L.  J.  Ch.  841.) 

Each  of  several  co-owners  of  a  patent  may  maintain  an  action  for  its  infringe- 
ment {Sheehan  v.  G.  E.  By.  Co.,  16  Ch.  D.  59  ;  50  L.  J.  Ch.  68  ;  Van  Gelder  Co.  v. 
Sowerby  Bridge  Society,  44  Ch.  D.  374 ;  59  L.  J.  Ch.  292).  In  the  absence  of  a 
special  contract,  each  of  such  co-owners  may  use  and  work  the  patent  for  his  own 
profit  without  being  liable  to  account  to  the  others  for  his  profits  [Steers  v. 
Bogers,  [1892]  2  Ch.  13 ;  61  L.  J.  Ch.  676  ;  Heyl-Dia  v.  Edmunds,  81  L.  T.  579). 

[p]  Such  particulars  are  requhed  by  Ord.  LIIIa,  r.  13;  see  post,  p.  39  1. 
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A  lil-e  Form,  stating  the  Claims  for  Relief  more  fully :    see  Prodor  v. 
Bayley,  42  Ch.  D.  390,  393. 


The  like,  for  Infringement  of  a  Patent,  after  an  Amendment  of  the 
Specificaiion  {q). 

1.  The  plaintiff  was  the  first  and  true  inventor  of .     Tiie  nature  of 

suet  invention  is  particularly  described  in  a  specification  dated ,  19 — . 

2.  On  the ,  19 — ,  a  patent,  No. ,  was  granted  to  the  plaintiff 

for  the  said  invention  for  the  term  of  — — •  years,  from  the 

19—. 

3.  Afterwards,  on  the ,  19 — ,  the  said  specification  was  duly 

amended  by  way  of  disclaimer  [or  correction,  or  explanation,  as  the  case 
may  be]. 

4.  The  defendant  has  since  the  said  amendment  infringed  the  plaintiff's 
said  patent  [and  intends  and  threatens  to  continue  the  said  infringement]. 

5.  Particulars  of  breaches  are  delivered  herewith  [or,  are  as  follows  : — ] 
And  the  plaintiff  claims  [as  lefore]. 


Claim  hy  the  Assignee  of  a  Patent  for  an  Infringement  thereof  {r). 

1.  A.  B.  was  the  first  and  true  inventor  of  [describe  the  nature  of  the 
invention].  The  nature  of  the  said  invention  is  particularly  described  in 
a  specification  dated ■ — — ■,  19 — . 

{g)  As  to  amendments  of  specifications  by  way  of  disclaimer,  correction,  or 
explanation,  see  ss.  21 — 23  of  the  Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29). 
Where  there  has  been  an  infringement  of  an  amended  patent,  and  the  amendment 
has  been  made  before  action,  the  Statement  of  Qaim  should  state  the  fact  of  the 
amendment  {Andrew  v.  Crossley,  [1892]  1  Ch.  at  p.  505).  By  s.  23  of  the  Act  of 
1907,  "  Where  an  amendment  of  a  specification  by  way  of  disclaimer,  correction, 
or  explanation  has  been  allowed  under  this  Act,  no  damages  shall  be  given  in 
any  action  in  respect  of  the  use  of  the  invention  before  the  disclaimer,  correction, 
or  explanation,  unless  the  patentee  establishes  to  the  satisfaction  of  the  Court 
that  his  original  claim  was  framed  in  good  faith  and  with  reasonable  skill  and 
knowledge." 

(r)  Where  the  action  for  infringement  is  brought  by  an  assignee  of  a  patent 
right,  the  Statement  of  Claim  must  be  framed  accordingly  and  must  state  the 
fact  of  the  assignment.  The  legal  property  in  a  patent  strictly  can  only  be  assigned 
by  deed  {Chanter  v.  Dewhurst,  12  M.  &  W.  823  ;  In  re  Casey,  [1892]  1  Ch.  104 ; 
61  L.  J.  Ch.  61) ;  but  a  parol  assignment  for  consideration  would,  as  against  the 
assignor  himseK  and  persons  subsequently  taking  assignments  or  licences  from 
him  with  notice  of  the  prior  assignment,  be  enforceable  and  sufficient  to  support 
an  action  for  infringement. 

By  s.  71  of  the  Act  of  1907,  the  person  registered  as  the  proprietor  of  a 
Xiatent  has,  subject  to  the  provisions  of  the  Act  and  to  any  rights  appearing  from 
the  register  to  be  vested  in  any  other  person,  power  absolutely  to  assign,  grant 
licences  as  to,  or  otherwise  deal  with,  the  patent  and  to  give  effectual  receipts  for 
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2.  On ,  19 — ,  a  patent,  No. -,  was  granted  to  the  said  A.  B. 

for  the  said  invention  for  the  term  of  years,  from  the 19 — . 

3.  By  a  deed  dated  the day  of ,  A.  B.  duly  assigned  the  said 

patent  to  the  plaintiff. 

4.  The  defendant  has  since  the  said  assignment  infringed  the  plaintiff's 
said  patent  [and  intends  and  threatens  to  continue  the  said  infringement]. 

5.  Partictdars  of  breaches  are  delivered  herewith  [or,  are  as  follows  : — ]. 
The  plaintiff  claims  \as  he/ore]. 


For  like  Forms  stating  Amendments  by  Disclaimer  and  Assignment,  see 
United  Telephone  Co.  v.  Donohoe,  31  Ch.  D.  399. 


Particulars  of  Breaches  in  an  Action  for  Infringement  (s). 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

any  consideration  for  any  such  assignment  or  licence  ;  provided  that  any  equities 
in  respect  of  such  patent  may  be  enforced  in  like  manner  as  in  respect  of  any  other 
personal  property.  (And  see  s.  14.)  Under  the  Act  of  1852  (15  &  16  Vict.  c.  83) 
which  is  now  repealed,  no  legal  right  passed  by  an  assignment  of  a  patent  until 
it  had  been  registered,  and  an  assignee  who  was  not  registered  could  not,  therefore, 
maintain  an  action  for  infringement,  except  as  against  his  assignor  or  persons  sub- 
sequently taking  assignments  or  Ucenoes  from  him  with  notice  of  the  facts  of 
the  prior  assignment  (Oholkt  v.  Hoffman,  7  E.  &  B.  686 ;  26  L.  J.  Q.  B.  249  ;  and 
see  Hassall  v.  Wright,  L.  R.  10  Eq.  509 ;  40  L.  J.  Ch.  145,  where  see  also  as  to 
relation  back  of  registration  to  the  date  of  the  assignment).  But  the  better 
opinion  now  is  that  registration  is  no  longer  essential  to  the  title  of  an  assignee  of 
a  patent  (see  Cunynghame  on  Patent  Practice,  pp.  268,  359 ;  TerreU  on  Patents, 
3rd  ed.,  p.  186  ;  Edmunds  on  Patents,  2nd  ed.,  p.  361 ;  though  see  Lawson  on 
Patents,  2nd  ed.,  p.  362).  An  assignee  of  a  provisional  protection  cannot, 
before  the  patent  is  assigned  to  him,  sue  for  infringement  without  joining  the 
patentee  as  a  party  {Bowden's  Patents  Syndicate  v.  Smith,  [1904]  2  Ch.  86,  122  ; 
73  L.  J.  Ch.  522). 

A  mortgagor  in  possession  of  a  patent  may  bring  an  action  for  infringement 
after  an  assignment  by  way  of  mortgage  to  persons  registered  as  mortgagees  ( Van 
Oelder  Co.  v.  Sowerby  Brieve  Co.,  ^  Ch.  D.  374 ;  59  L.  J.  Ch.  292). 

A  licence  to  use  a  patent  should,  properly,  be  under  seal ;  but,  as  between  the 
licensee  and  the  licensor  or  persons  subsequently  taking  assignments  or  licences 
from  him  with  notice  of  the  previous  licence,  a  parol  licence  is  for  most  purposes 
sufficient  (see  Cooper  v.  Stevens,  [1895]  1  Ch.  567).  A  mere  licence,  even  where 
it  is  an  exclusive  and  irrevocable  licence,  does  not  amount  to  an  assignment,  and 
does  not  give  the  licensee  a  right  to  sue  for  infringement  of  the  patent,  except 
where  the  infringement  is  by  the  licensor  or  his  subsequent  assignees  or  licensees 
with  notice  of  the  plaintiff's  right  (Heap  v.  Hartley,  42  Ch.  D.  461 ;  Qmjot  v. 
Thomson,  [1894]  3  Ch.  388 ;  64  L.  J.  Ch.  32). 

(s)  By  Ord.  LIIIa,  r.  13,  "  In  an  action  for  infringement  of  a  patent,  the  plaintiff 
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The  following  are  the  particulars  of  the  breaches  of  patent  right  com- 
plained of  in  this  action,  viz.  :■ — 
1.  The  defendant  has  infringed  the  plaintiff's  letters  patent,  No. 


of ,  by  making,  selling,  and  ofEering  for  sale  photographic  cameras, 

constructed  in  accordance  with  the  invention  described  in  the  complete 
specification  of  the  said  letters  patent  and  claimed  in  the  [second  and 
third]  claiming  clauses  thereof. 

2.  The  defendants,  on  March  3rd,   1910,  sold  to  one  J.  S.,  of , 

Leeds,  a  photographic  camera  as  aforesaid. 

3.  The  plaintiff  is  unable,  until  he  obtains  discovery,  to  give  better 
particulars  of  the  defendant's  infringements,  but  will  claim  to  recover  full 
compensation  for  all  infringements  of  the  said  letters  patent  committed 
by  the  defendants. 

Delivered  the ,  19—, 

To  Mr.  E.  F.,  G.  H., 

The  defendant's  solicitor  The  plaintiff's  solicitor 

[or,  agent].  [or,  agent]. 


For  form  of  fmiimhrs,  see  Cliitty's  Forms,  litJi  ed.,  p.  220;    United  Tele- 
jilwtm  Co.  V.  Donolwe,  31  Ch.  D.  399  ;   55  L.  J.  Ch.  480. 


Public  Health  (<). 


Eailways. 

For  fomxs  of  claim  in  actions  against  railway  companies,  see  "Carriers," 
ante,  p.  271  ;  "  Fences,"  ante,  p.  312  ;  "  Negligetice,"  ante,  p.  371. 


must  deliver  with  his  Statement  of  Claim,  particulars  of  the  breaches  relied  upon. 
Such  particulars  must  specify  "  which  of  the  claims  in  the  specification  of  the 
patent  sued  upon  are  alleged  to  be  infringed  and  give  at  least  one  instance  of 
each  t3rpe  of  infringement  of  which  complaint  is  made  "  (r.  16) ;  they  may  be 
from  time  to  time  amended,  by  leave  of  the  Court  or  a  judge  upon  such  terms 
as  may  be  just  (r.  19). 

(i)  See  "  Companies  and  Corporations,"  ante,  p.  277  ;   "  Highways,"  ante,  p.  329. 

By  s.  265  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  "  No  matter  or 
thing  done,  and  no  contract  entered  into  by  any  local  authority  or  joint  board  or 
port  sanitary  authority,  and  no  matter  or  thing  done  by  any  member  of  such 
authority,  or  by  any  officer  of  such  authority,  or  other  person  whomsoever  acting 
under  the  direction  of  such  authority,  shall,  it  the  matter  or  thing  were  done  or 
the  contract  were  entered  into  bo^id  fide  for  the  purpose  of  executing  this  Act, 
subject  them  or  any  of  them  personally  to  any  action,  liability,  claim,  or  demand 
whatsoever."  (See  Mill  v.  Hawker,  L.  R.  9  Ex.  309  ;  L.  R.  10  Ex.  92  ;  44  L.  J.  Ex. 
49  ;  Bailey  v.  Cuclcson,  7  W.  R.  16 ;  Bttrgess  v.  Clarlc,  14  Q.  B.D.  735  ;  and  see 
s.  1  of  the  Public  Authorities  Protection  Act,  1893,  post  p.  811.) 
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Eeplevin  (m). 

Claim  in  Replevin  where  a  Distress  was  taken  for  Rent  ivhev  no  Rent  loas 

in  fad  due. 

1.  By  an  indenture  of  lease  dated  the  1st  January,  1914,  the  defendant 

let  to  the  plaintiff  a  house  and  land  at for  a  term  of  seven  years  from 

the  said  1st  January  at  a  rent  of  £120  a  year,  payable  by  two  equal  half- 
yearly  instalments  on  the  24th  June  and  the  25th  December  in  each 
year,  commencing  with  the  24th  June,  1914. 

2.  The  plaintiff  duly  paid  the  said  rent  up  to  and  including  that  due  on  the 
25th  December,  1914,  to  A.  B.,  the  agent  of  the  defendant  who  was 
authorised  by  the  defendant  to  receive  the  same,  and  who  did  receive  the 
same  on  behalf  of  the  defendant. 

Particidars  of  payments  : — [State  same  with  dates.] 

3.  On  the  5th  April,  1915,  when  no  rent  was  due  or  in  arrear,  the  defendant 
by  his  bailiff  wrongfully  seized  and  took  and  carried  away  as  a  distress 
for  a  half  year's  rent  of  the  said  premises,  divers  cattle  and  goods  of  the 
plaintiff  then  on  the  said  premises. 

(u)  The  action  of  replevin  lies  wherever  goods  have  been  unlawfully  taken 
out  of  the  possession  of  their  owner  under  a  distress  for  rates  or  for  rent,  or  where 
cattle  damage  feasant  have  been  distrained,  etc.  On  complaint  being  made  of 
such  a  wrongful  seizure,  the  sheriff  in  former  times  would,  and  now  the  registrar 
of  the  county  court  will,  take  the  goods  from  the  distrainor,  and  redehver  them 
to  the  owner  upon  his  executing  a  bond  with  two  sureties,  conditioned  to  com- 
mence and  prosecute  an  action  with  effect  and  without  delay  against  the  distrainor, 
and  to  return  the  goods  to  the  distrainor  if  the  Court  should  so  adjudge.  It  is 
the  re-delivery  of  the  goods  or  cattle  to  their  owner  upon  his  giving  such  a  bond 
which  is  the  "'replevin." 

In  the  consequent  action  the  plaintiff  seeks  damages  for  the  taking  of  the  goods 
and  for  their  detention  until  they  were  re-dehvered  upon  his  giving  security,  and 
also  seeks  to  be  repaid  the  expenses  he  has  been  put  to  in  replevying  (see  GUbhs  v. 
Cruikshank,  L.  R.  8  C.  P.  454 ;  42  L.  J.  C.  P.  273 ;.  Smith  v.  Enright,  63  L.  J.  Q.  B. 
220) .  Sometunes  the  plaintiff  adds  a  claim  for  damages  for  the  trespass  to  his  land 
committed  by  the  defendant  in  entering  thereon  for  the  purposes  of  the  distress. 
It  is  open  to  the  defendant  to  counterclaim  for  a  return  of  the  cattle  or  goods 
distrained  and  for  damages  (see  post,  p.  816). 

An  action  of  replevin  may  be  commenced  in  the  County  Court  of  the  district 
or  in  the  High  Court  at  the  option  of  the  plaintiff  upon  his  giving  the  required 
security.  (See  ss.  133—136  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43) ). 
A  deposit  of  money  may  be  made  in  heu  of  security  by  bond  (ss.  108,  109).  If 
the  action  is  commenced  in  the  County  Court,  it  may  be  removed  into  the  High 
Court  by  writ  of  certiorari,  upon  apphcation  by  the  defendant  to  the  High  Court 
or  a  judge  thereof  for  such  writ,  and  upon  his  giving  the  required  security  (s.  137). 
For  an  instance  of  the  mode  of  stating  the  removal  of  an  action  by  certiorari,  see 
ante,  pp.  33,  273.  If  the  defendant  does  not  remove  the  action  into  the  superior 
Court,  the  County  Court  has  jurisdiction,  though  title  to  hereditaments  comes  in 
question,  and  although  the  value  or  rent  of  the  hereditaments  exceeds  £50 
(now  £100)  per  annum.     (See  Fordham  v.  Akers,  4  B.  &  S.  578  ;  33  L.  J.  Q.  B.  67.) 
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Particulars  of  distress  taken  : — [State  same.] 

4.  The  defendant  refused  to  return  to  the  plaintiff  the  cattle  and  goods 
so  seized  until  the  14th  April,  1915,  when  they  were  returned  to  the  plaintiff 
under  proceedings  taken  by  the  plaintiff  in  replevin  and  under  the  bond 
with  sureties,  which  the  plaintiff  was  in  such  proceedings  required  and 
compelled  to  give,  one  condition  of  which  was  that  he  would  prosecute 
an  action  with  effect  and  without  delay. 

5.  The  plaintiff  lost  the  use  of  his  said  cattle  and  goods  for  the  said 
period  and  was  put  to  ex-  jnse  in  the  said  proceedings  to  replevy  the  same. 

Particulars  of  damage  and  expenses  : — [State  same.] 
The  plaintiff  claims  : — 

(1)  Damages  for  the  seizure  and  detention  of  his  said  cattle  and  goods. 

(2)  The  expenses  to  which  he  has  been  put. 

(3)  To  have  it  declared  that  the  said  distress  was  illegal. 

(4)  The  cancellation  of  the  said  bond. 


Eeveesion. 

Claim  for  an  Injury  to  the  Plaintiff's  Reversion  in  Land  (x). 

1.  The  plaintiff  is  the  owner  in  fee  simple  of  certain  land  known  as  the 
•  Farm,  at ,  in  the  county  of .    This  farm,  at  the  times  here- 


inafter referred  to,  was  [and  still  is]  in  the  possession  of  G.  H.,  as  tenant 

(a;)  A  reversioner  can  bring  an  action  for  any  injury  of  a  permanent  character 
done  to  land  or  buildings,  although  the  damage  may  be  remedied  before  the 
reversion  came  into  possession.  If  the  injury  may  or  may  not  be  injurious  to 
the  reversion,  the  Statement  of  Claim  should  aver  that  the  reversionary  interest 
of  the  plaintiff  is  thereby  injured.  If,  however,  the  injury  is  one  which  must 
necessarily  injure  the  reversion,  as  the  cutting  down  timber  trees  or  the  like 
{Colterill  v.  Hdbhy,  4  B.  &  C.  465),  such  an  allegation  is  unnecessary  and  may  be 
omitted.  On  the  other  hand,  if  the  injury  alleged  cannot  be  injurious  to  the 
reversion,  the  allegation  that  the  reversion  is  thereby  injured  will  not  help  the 
plaintiff.  (See  per  Willes,  J.,  Metropolitan  Ass.  v.  Pelch,  5  C.  B.  N.  S.  504,  513 ; 
27  L.  J.  C.  P.  330 ;  and  Dobson  v.  Blachmore,  9  Q.  B.  991 ;  16  L.  J.  Q.  B.  233.) 
Many  instances  may  be  given  of  cases  in  which  a  reversioner  is  entitled  to  claim 
damages  during  the  continuance  of  the  term  or  prior  interest,  e.g.,  opening  a  new 
door  in  a  house  (Young  v.  Spencer,  10  B.  &  C.  145;  see  "  Waste,"  post,  p. 
426) ;  obstructing  a  right  of  way  (Kidgill  v.  Moor,  9  C.  B.  364 ;  Bell  v.  Midland 
By.  Co.,  10  C.  B.  N.  S.  287) ;  obstructing  ancient  hghts  (Metropolitan  Ass.  v. 
Fetch,  supra ;  and  see  ante,  p.  348) ;  building  a  roof  with  eaves  which  discharge 
rain-water  on  to  the  land  (Tucker  v.  Nettnnan,  11  A.  &  E.  40) ;  placing  foundations 
of  a  waU  on  the  land  (May fair  Propet-ty  Co.  v.  Johnston,  [1894]  1  Ch.  508, 517;  63 
L.  J.  Ch.  399) ;  causing  structural  injury  to  buildings  by  vibration  (Shelfer  v.  City 
Electric  Co.,  [1895]  1  Ch.  287  ;  64  L.  J.  Ch.  216).  Where  the  mjury  is  of  a  per- 
manent nature,  the  reversioner  may  obtain  an  injunction  although  the  tenant 
ill  possession  makes  no  complaint  (Mayfair  Properly  Co.  v.  Johnston,  supra). 
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thereof  to  the  plaintifi,  under  a  lease  for  seven  years,  dated .    Five 

years  of  the  term  are  still  unexpired  and  the  immediate  reversion  thereon 
is  vested  in  the  plaintifi. 

2.  The  defendant  [here  state  the  acts  complained  of,  as,  for  instance,  on  the 

,  19—,  wrongfully  cut  down  certain  trees  growing  on  the  said  land], 

whereby  the  plaintiff's  said  reversion  in  the  said  land  was  [and  is]  injured. 

Particulars  :• — 

And  the  plaintiff  claims  £ damages. 


For  a  Claim  hy  a  Reversioner  for  Obstruction  of  Light,  see  "  Lights," 

ante,  p.  351. 


For  Injury  to  the  Plaintiff's  Reversion  by  Disturbance  of  Water  Rights,  see 
Howarth  v.  Sutcliffe,  [1895]  2  Q.  B.  358 ;  64  L.  J.  Q.  B.  729 ;  and 
Greenslade  v.  Ealliiay,  6  Bing.  379. 


For  forms  of  declaration  under  the  old  system,  see  Tucker  v.  Newman,  11 
A.  &  E.  40 ;  Rogers  v.  Taylor,  1  H.  &  N.  706 ;  26  L.  J.  Ex.  203. 

The  action  will  not  lie  for  acts  which  are  of  a  mere  temporary  character  not 
affecting  the  reversion.  Thus,  no  such  action  will  in  general  he  for  a  nuisance  of 
mere  noise  although  less  rent  is  paid  by  the  tenant  in  consequence  of  the  noise 
{Mumford  v.  Oxford  W.  &  W.  By.  Co.,  1  H.  &  N.  36 ;  25  L.  J.  Ex.  265  ;  Cooper  v. 
Crahtree,  20  Ch.  D.  589 ;  51  L.  J.  Ch.  544 ;  see  House  Property  Co.  v.  Horse  Nail 
Co.,  29  Ch.  D.  190),  or  for  a  temporary  nuisance  of  smoke  (Simpson  v.  Savage, 
1  C.  B.  N.  S.  347 ;  26  L.  J.  C.  P.  50),  or  for  a  temporary  flooding  of  the  premises 
{Eust  V.  Victoria  Dock  Co.,  36  Ch.  D.  113  ;  56  L.  T.  216). 

It  has  been  held  that  the  action  will  not  lie  for  a  temporary  act  which  is  not 
in  fact  injurious  to  the  reversion,  although  it  is  done  with  the  intent  to  establish 
by  prescription  a  right  of  way  or  watercourse  over  or  upon  the  land  {Baxter  v. 
Taylor,  4  B.  &  Ad.  72  {sed  quaere)).  The  ground  of  this  decision  was  that  such 
acts  would  not  be  evidence  against  the  reversioner  where  a  right  of  way  or  water- 
course is  claimed  by  reason  of  forty  years'  user  under  s.  2  of  the  Prescription 
Act,  as  s.  8  of  that  Act  reserves  to  the  reversioner  three  years  for  resisting  any 
such  claim  after  his  estate  has  come  into  possession,  although  the  full  period  of 
prescription  has  previously  elapsed.  The  law  is  otherwise  as  to  rights  of  hght 
which  apparently  are  not  within  s.  8  of  the  Prescription  Act.  (See  Laird  v.  Briggs, 
19  Ch.  D.  22,  23  ;   Wheaton  v.  Maple,  [1893]  3  Ch.  48  ;  62  L.  J.  Ch.  963.) 

The  action  by  the  reversioner  is  independent  of  the  remedy  which  the  tenant 
may  have  for  the  same  act  in  respect  of  the  damage  to  his  possession  (Shelfer  v. 
City  Electric  Co.,  [1895]  1  Ch.  287  ;  64  L.  J.  Ch.  216) ;  but  they  may  jom  m  suing 
as  co-plaintiffs  in  the  same  action  under  Ord.  XVI.,  r.  1,  and  it  is  frequently 
advisable  for  them  to  do  so  (Viscount  Gort  &  Others  v.  Bovmey,  17  Q.  B.  D.  625 ; 
55  L.  J.  Q.  B.  541).  Repeated  actions  for  damages  may  be  brought  for  a  con- 
tinmng  mjury  (Battishill  v.  Beed,  18  C.  B.  696  ;  25  L.  J.  C.  P.  290  ;  Shadwell  v. 
Hutchinson,  2  B.  &  Ad.  97).  If  the  defendant  persists  in  continumg  the  nuisance 
after  a  verdict  against  him  for  nominal  damages,  the  jury  in  a  second  action  may 
give  vindictive  damages  to  compel  him  to  abate  the  nuisance  (lb.),  or  the  court 
may  grant  an  injunction. 
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For  an  Injury  to  a  Reversionary  Property  in  Goods  [y). 

1.  The  plaintifi  is  the  owner  of  certain  goods  which  he  let  on  hire  to 

one  G.  H.  under  an  agreement  in  writing,  dated ,  19 — .     The 

said  G.  H.  had  the  possession  thereof  under  the  said  agreement  on  the  15th 
June,  1914 ;  the  reversionary  property  and  interest  in  the  said  goods 
then  belonged  to  the  plaintifi. 

2.  On  the  said  day  the  defendant  injured  the  plaintifE's  said  reversionary 
property  and  interest  in  the  said  goods  by  wrongfully  damaging  and  break- 
ing the  said  goods,  and  converting  the  same  to  his  own  use. 

Particulars  of  the  goods  : — 
Particulars  of  the  damage  and  loss  : — 
And  the  plaintiff  claicos  £— — •  damages. 


Seduction. 
See  "  Master  and  Servant,"  ante,  p.  362. 


Sheriff  {z). 

Claim  against  a  Sheriff  for  Damages  for  not  Levying  under  a 
Writ  ofFi.  Fa. 

1.  The  defendant  is  and  at  all  times  hereinafter  mentioned  was  sheriff 
of  the  county  of . 

(y)  The  owner  of  a  future  or  reversionary  interest  in  goods  can  sue  in  respect 
of  injury  done  to  his  reversionary  interest  therein,  though  he  cannot  in  general 
sue  as  for  a  conversion  of  them  or  for  trespass  to  them.  (See  ante,  p.  282,  and 
post,  p.  419.)  In  order  to  support  the  action  it  must  appear  upon  the  face  of  the 
pleading,  and  be  proved,  that  actual  damage  to  the  reversion  has  been  sustained 
{Tancred  v.  Allgood,  4  H.  &.  N.  438 ;  28  L.  J.  Ex.  362 ;  Mears  v.  L.  <fc  S.  W. 
By.  Co.,  11  C.  B.  N.  S.  850  ;  31  L.  J.  C.  P.  220).  A  mere  sale  of  the  goods,  not 
in  market  overt  and  without  a  dehvery  of  them  to  the  purchaser  and  taking  or 
user  of  them  by  him,  is  not  an  injury  to  the  reversionary  property  in  the  goods 
{lb.  -.  and  see  Barker  v.  Furlong,  [1891]  2  Ch.  172). 

(s)  The  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  has  amended,  and  to  some 
extent  consohdated,  the  law  as  to  sheriffs,  and  has,  by  s.  39,  repealed  many  former 
enactments  on  the  subject. 

By  s.  29  (2)  of  that  Act,  any  sheriff,  under-sheriff,  bailiff,  or  sheriff's  officer, 
who  is  guilty  of  any  offence  against  or  breach  of  the  provisions  of  that  Act,  or 
of  any  wrongful  act  or  neglect  or  default  in  the  execution  of  his  office,  is  "Uable 
to  forfeit  two  hundred  pounds,  and  to  pay  all  damages  suffered  by  any  person 
aggrieved,  and  such  forfeiture  and  damages  may  be  recovered  by  such  person  as 
a  debt  by  an  action  in  the  High  Court  of  Justice ; "  such  action  must  be  com- 
menced withhi  two  years  of  the  alleged  offences.  But  in  a  penal  action  the  sheriff 
himself  is  not  Kable  under  this  section  for  any  wrongful  act  of  his  baiM  in  the 
course  of  the  execution,  unless  it  appears  that  he  actually  knew  of  or  authorised 
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2.  On  the  ■ ,  19- — ,  the  plaintifi,  by  the  judgment  of  the  King's 

Bench  Division  of  the  High  Couit  of  Justice,  recovered  against  E.  F.  £ . 

3.  On  the ,  19 — ;  the  plaintifE  caused  a  writ  oi  fieri  facias  to 

be  issued  out  of  the  said  Court  upon  the  said  judgment,  directed  to  the 

sheriff  of ,  commanding  him  that  of  the  goods  and  chattels  of  the  said 

E.  F.  in  his  bailiwick  he  should  cause  to  be  made  the  amount  of  the  said 
judgment,  and  also  interest  thereon  at  £4  per  centum  per  annum  from 

the  — ^ ,  19 — ,  and  should  have  the  said  money  and  interest  in  the 

said  Court  immediately  after  the  execution  of  the  said  writ,  to  be  paid 
to  the  plaintifi  in  pursuance  of  the  said  judgment,  and  in  what  manner  he 
should  have  executed  the  writ  the  said  sherifi  should  make  appear  in  the 
said  Court  immediately  after  the  execution  thereof. 


it.     (See  Lee  v.  Dangar,  [1892]  2  Q.  B.  337,  348,  353  ;  61  L.  J.  Q.  B.  780 ;  Bagge  v. 
Whitehead,  [1892]  2  Q.  B.  355  j  61  L.  J.  Q.  R  778.) 

In  ordinary  actions,  however,  for  damages  against  the  sheriff,  apart  from  the 
provisions  of  s.  29  (supra),  he  may,  in  general,  be  made  liable  without  proof  of 
any  such  actual  authority  or  of  knowledge  or  intent.  In  such  cases,  therefore, 
the  action  should,  m  general,  be  brought  against  the  high  sheriff,  though  the 
defatdt  is  occasioned  by  the  under-sherifi  or  bailiff.  Thus,  the  sheriH  is  hable 
for  every  irregularity  or  default  committed  under  colour  of  process,  whether  by 
his  baihffs  or  their  agents  {Gregory  v.  Cotterell,  5  E.  &  B.  571  ;  25  L.  J.  Q.  B.  33) ; 
but  not  for  what  is  done  irrespectively  of  the  process,  miless  it  is  subsequently 
adopted  by  the  sheriff ;  nor  for  what  is  done  after  the  baihfi's  authority  is  termi- 
nated ;  nor  is  he  hable  at  the  suit  of  the  execution  creditor  for  what  is  done  by 
the  bahiff  with  the  execution  creditor's  authority  {Crowder  v.  Long,  8  B.  &  C.  598) ; 
nor  for  what  is  done  by  a  baiiifi  specially  appointed  by  the  execution  creditor 
(Alderson  v.  Davenport,  13  M.  &  W.  42 ;  Ford  v.  Leche,  6  A.  &  E.  699) ;  nor  is 
he  hable  at  the  suit  of  the  execution  debtor  for  what  is  done  with  the  consent  and 
authority  of  that  debtor.  (See  Wright  v.  Child,  L.  R.  1  Ex.  358  ;  35  L.  J.  Ex.  209.) 
In  actions  against  the  sheriff,  moreover,  for  breach  of  duty  the  plaiitiff  cannot 
succeed  without  proof  of  actual  damage. 

By  s.  15  of  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913  (3  &  4  Geo.  5, 
c.  34),  where  any  goods  in  the  possession  of  an  execution  debtor  at  the  time  of 
seizure  by  a  sherifi,  high  bahiff,  etc.,  are  sold  by  such  sheriff,  high  bailiff,  etc., 
without  notice  of  claim  by  any  third  party,  the  purchaser  of  the  goods  so  sold 
acquires  a  good  title  and  no  person  is  entitled  to  recover  against  such  sheriff, 
high  baihff,  etc.,  for  any  sale  of  goods  or  for  paying  over  the  proceeds  thereof, 
prior  to  the  receipt  of  a  claim  to  the  said  goods,  unless  it  is  proved  that  the  person 
from  whom  recovery  is  sought  had  notice,  or  might  by  making  reasonable  inquiry 
have  ascertained  that  the  goods  were  not  the  property  of  the  execution  debtor. 

As  to  the  sherifi's  fees  and  poundage,  see  s.  20  of  the  Sheriffs'  Act,  1887,  and  the 
Order  of  the  31st  of  August,  1888,  issued  thereunder ;  Townend  v.  Sheriff  of 
Yorkshire,  24  Q.  B.  D.  621  ;  59  L.  J.  Q.  B.  166 ;  Montague  v.  Davies,  Benachi  it- 
Co.,  [1911]  2  K.  B.  595 ;  80  L.  J.  K.  B.  1131 ;  and  as  to  actions  to  recover  the 
same,  see  Townend  v.  Sheriff  of  Yorkshire,  supra  ;  Lee  v.  Dangar,  [1892]  2  Q.  B. 
337  ;  61  L.  J.  Q.  B.  780. 

As  to  actions  by  an  execution  creditor  for  money  received  under  an  execution, 
see  "  Money  Received,"  ante,  p.  200. 
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i.  On  the ,  19 — ,  the  plaintifE  delivered  the  said  writ  to  the 

defendant,  as  such  sheriff  as  aforesaid,  to  be  executed,  and  the  said  writ 

was  didy  indorsed  with  a  direction  to  levy  £ and  interest  thereon  from 

the  ■ ,  19 — ,  and  with  such  other  matters  as  are  required  by  the 

Eules  of  the  Supreme  Court. 

5.  At  the  time  of  the  delivery  of  the  said  writ  by  the  plaintifi  to  the 
defendant,  and  during  a  reasonable  time  afterwards,  goods  and  chattels  of 
the  said  E.  F.  were  within  the  said  bailiwick  of  the  defendant,  of  which  the 
defendant  then  had  notice,  and  out  of  which  the  defendant  could  and  ought 
to  have  levied  the  money  and  interest  indorsed  on  the  said  writ  as  aforesaid. 

Particidars  of  the  goods  and  notice  are  as  follows  : — [State  them.] 

6.  Yet,  the  defendant  did  not  and  would  not  levy  the  said  money  and 
interest,  or  any  part  thereof,  and  made  default  in  the  execution  of  the  said 
writ,  whereby  the  plaintiff  has  been  unable  to  obtain  the  said  money  and 
interest,  and  is  likely  to  lose  the  same. 

And  the  plaintifE  claims  £ damages. 


Against  a  Sheriff  for  a  False  Return  of  Nulla  Bona  to  a  Writ  of  Ft.  Fa. 

after  Levying. 

1 — 5.  [As  in  preceding  form.] 

6.  The  defendant  thereupon,  by  virtue  of  the  said  writ  levied  of  the 
goods  and  chattels  of  the  said  E.  F.  in  his  bailiwick  the  money  and  interest 
so  indorsed  on  the  said  writ. 

7.  The  defendant  had  not  the  said  money  and  interest  so  levied  as  afore- 
said in  the  said  Court  immediately  rafter  the  execution  of  the  said  writ  as 
required  by  the  said  writ,  or  at  all,  nor  has  the  defendant  paid  the  said 
money  and  interest  or  any  part  thereof  to  the  plaintiff. 

8.  The  defendant,  on  the ,  19 — ,  falsely  returned  to  the  said 

Court  upon  the  said  writ  that  the  said  E.  F.  had  not  any  goods  or  chattels 
in  his  bailiwick  whereof  he  could  cause  to  be  made  the  money  and  interest 
so  indorsed  on  the  said  writ  as  aforesaid,  or  any  part  thereof,  whereby 
the  plaintifi  has  been  unable  to  obtain  the  said  money  and  interest,  and 
the  same  is  still  wholly  im.paid. 

And  the  plaintifi  claims  £ damages. 


Bij  a  Landlord  against  a  Sheriff  for  the  Removal  of  Goods  taken  in 
Execution  against  the  Tenant,  without  Payment  of  Rent  due  (a). 

1.  The  defendant  is  and  at  all  times  hereinafter  mentioned  was  sheriff 
of  the  county  of . 

(a)  As  to  this  action,  see  the  8  Aime,  o.  14  (o.  18  in  Revised  Statutes),  s.  1  ; 
and  see  "  Sheriff,"  post,  p.  823.  This  enactment  only  applies  to  subsisting 
tenancies  [Cox  v.  Leigh,  L.  R  9  Q.  B.  333  ;  43  L.  J.  Q.  B.  123).     In  order  to  make 
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2.  The  plaintiff  is  the  owner  in  fee  simple  of  a  messuage  situate  in  the 
said  county,  of  which  G.  H.  was  tenant  to  the  plaintifE  from  year  to  year, 

at  the  yearly  rent  of  £ ,  payable  quarterly  ;  and  at  all  times  hereinafter 

mentioned  the  sum  of  £ was  due  and  in  arrear  from  the  said  G.  H. 

to  the  plaintifi  for  one  year  of  the  said  rent. 

3.  On  the  day  of a   writ  of  fieri  facias  issued  out  of  the 

High  Court  of  Justice,  Bang's  Bench  Division,  against  the  goods  and  chattels 
of  the  said  G.  H.,  at  the  suit  of  one  /.  K.  directing  the  defendant  as  such 
sherifi  as  aforesaid  to  seize  and  take  the  goods  and  chattels  of  the  said 
G.  H.,  being  in  the  said  messuage ;  and  the  defendant  thereupon  seized 
and  took  the  said  goods  and  chattels. 

4.  Afterwards,  and  before  a  removal  of  the  said  goods  and  chattels, 

the  plaintifi  on  the ,  19 — ,  by  a  notice  in  writing  dated  that 

day  gave  notice  to  the  defendant,  that  the  said  rent  was  then  due  and  in 
arrear  from  the  said  G.  H.  to  the  plaintifi  as  aforesaid,  and  requested 
the  defendant  not  to  remove  the  said  goods  and  chattels  from  the  said 
messuage  unless  the  said  arrears  of  rent  should  be  first  paid. 

5.  The  defendant,  notwithstanding  the  said  notice  and  request,  removed 
the  said  goods  and  chattels  from  the  said  messuage  without  the  said  arrears 
of  rent  being  first  paid  or  satisfied,  contrary  to  the  statute  in  such  case 
made  and  provided. 

6.  The  said  arrears  of  rent  are  still  unpaid. 

7.  [The  said  goods  and  chattels  so  removed  were  of  greater  value  than 
the  said  arrears  of  rent,  or,  were  of  the  value  of  £ .] 

And  the  plaintifi  claims  £ damages. 


Shipping  (6). 


the  sherifi  liable  as  a  wi'ong-doer  for  the  removal,  it  must  appear  that  he  knew, 
or  had  notice  of  the  claim  for  rent  in  arrear. 

The  measure  of  damages  in  this  action  is  primA  facie  the  amount  of  the  arrears 
of  rent  due  to  the  plaiatifi,  but  the  sheriff  may  reduce  the  damages  by  showing 
that  the  value  of  the  goods,  as  distinguished  from  what  they  realised  on  a  forced 
sale  under  the  execution,  was  less  than  that  amount  (Thomas  v.  Mirehouse,  19 
Q.  B.  D.  563).  See,  further,  7  &  8  Vict.  c.  96,  s.  67,  by  which,  in  case  of  a  tenancy 
at  a  weekly  rent,  the  landlord's  claim  is  hmited,  when  there  is  an  execution,  to 
four  weeks'  arrears ;  and  where  the  tenement  is  let  for  any  other  term  less  than 
a  year,  to  arrears  accruing  during  four  such  terms  or  times  of  payment, 

(&)  In  any  proceeding  for  damages  arising  out  of  a  collision  between  two  ships, 
if  both  ships  are  found  to  have  been  in  fault,  the  rules  hitherto  in  force  in  the 
Court  of  Admiralty  no  longer  prevaU.  The  loss  and  damages  for  personal  injuries 
are  now  divided  in  accordance  with  the  provisions  of  the  Maritime  Convention 
Act,  1911  (1  &  2  Geo.  6,  c.  57),  ss.  2  and  3,  and  each  shipowner  must  pay  an 
amount  proportionate  to  the  extent  to  which  his  vessel  was  to  blame.  (See  The 
Rosalia,  [1912]  P.  109;  81  L.  J.  P.  79  j  The  Cairribahn  (No.  1),  [1914]  P.  25; 
83  L.  J.  P.  11.)    Under  s.  8  of  the  Act  the  time  within  which  an  action  may  be 
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Claim  for  Injuries  to  a  Ship  and  Cargo  hy  the  Defendant's  Negligent  Navi- 
gation of  another  Ship  (c). 

The  plaintiff  lias  suffered  damage  from  injuries  to  his  ship,  the  "  Betsy," 
and  the  cargo  on  board  thereof,  by  a  collision  with  the  ship,  the  "  Jane," 
caused  by  the  negligent  navigation  thereof  by  the  defendant  or  his  servants 
on  the  river  Thames,  on  the ,  19 — . 

Particulars  of  negligence  : — [State  them.] 

Particulars  of  loss  and  expenses  : — 

(1.)  Charges  of  Jones  &  Co.,  shipwrights:  £450  2s. 

(2.)  Loss  of  use  of  ship  from ,  19 — ,  to  — ,  19 — ,  at 

per :  £280. 

Particulars  of  damage  to  cargo  : — [Insert  them.] 

The  plaintiff  claims  £ . 

(See  R.  S.  C,  1883,  App.  C,  Sect.  VI.,  No.  5.) 


Shooting  (d). 

Claim  for  Disturbance  of  a  Right  of  Shooting. 

1.  The  plaintiff  was  possessed  of  and  entitled  to  the  exclusive  right  of 
shooting  and  killing  game  by  himself  and  his  servants  in,  upon  and  through- 
out land  called ,  at ,  in  the  parish  of ,  in  the  county  of . 

brought,  under  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  against  a  vessel 
or  her  owners  is  extended  to  two  years  {The  Oalyle,  28  Times  L.  R.  697). 

(c)  In  actions  for  damages  by  such  collisions  a  Preliminary  Ad  must  be  filed  as 
required  by  Ord.  XIX.,  r.  28.     (See  the  form.  Chit.  Forms,  14th  ed.,  p.  746.) 

[d)  The  right  of  shooting  can  only  be  granted  or  reserved  by  deed  {Bird  v. 
Higginson,  2  A.  &  E.  696) ;  but  an  action  wiU  lie  to  recover  money  duo  for  the  use 
and  enjoyment  of  such  right  as  a  debt  due  upon  an  executed  consideration, 
without  a  conveyance  by  deed  (see  ante,  p.  172),  and  such  use  and  enjoyment  of 
the  right  without  a  grant  by  deed  will  support  an  action  for  the  breach  of  an 
agreement  in  writing  not  under  seal  to  leave  a  good  stock  of  game  on  the  land  at 
the  end  of  the  intended  letting  {Adams  v.  Clwtterbtick,  10  Q.  B.  D.  403  ;  52  L.  J. 
Q.  B.  607). 

An  action  of  trespass  wUI  lie  for  the  disturbance  of  a  right  of  free  warren  in 
alieno  solo.  (See  Holford  v.  Bailey,  8  Q.  B.  1000, 1017  ;  13  lb.  426,  445.)  A  mere 
revocable  hoence  to  shoot  over  land  may  be  granted  verbally,  but  an  agreement 
to  let  shooting,  with  a  right  to  carry  away  the  game  shot  or  part  of  it,  gives  a 
right  to  a  profit  d  prendre,  and  is  within  the  4th  section  of  the  Statute  of  Frauds 
( Webber  v.  Lee,  9  Q.  B.  D.  315  ;  51  L.  J.  Q.  B.  174  ;  see  "  Frauds,  Statute  of,"  post, 
p.  573;   and  "Leave  and  Licence,''  post,  p.  764). 

In  Hannam  v.  Mockett,  2  B.  &  C.  934,  it  was  held  that  an  action  would  not  he 
for  disturbing  the  plaintiff's  rookery  (of.  Read  v.  Edwards,  17  C.  B.  N.  S.  245,  258). 
As  to  disturbance  of  a  decoy  for  wHd  fowl  by  firing  near  to  it,  see  Carrington  v. 
Taylor,  11  East,  571  ;  and  as  to  a  disturbance  of  game  by  a  nuisance  on  adjoining 
land,  SCO  Ibbolson  v.  Peak,  3  H.  &  C.  044  ;  34  L.  J.  Ex.  118. 
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2.  The  defendant  has  wrongfully  disturbed  the  plaintifi's  said  right  by 
shooting  and  killing  game  on  the  said  land. 

3.  The  defendant  intends,  unless  restrained  from  so  doing,  to  continue 
and  repeat  the  disturbance  complained  of. 

Particulars  of  plaintifi's  title  : — [State  them.] 

Particulars  of  the  disturbance  by  the  defendant : — [State  them.] 

Particulars  of  damage  : — [State  them.] 

The  plaintifi  claims  : — 

(1)  £ damages. 

(2)  An  injunction  restraining  the   defendant,   his  servants    and 

agents,  from  continuing  or  repeating  the  disturbance  com- 
plained of. 


Slander  (e). 

Claim  for  Words  imputing  Felony  to  the  Plaintiff  with  a  Claim  for  Special 

Damage. 

1.  At  the  time  of  the  uttering  of  the  slander  hereinafter  mentioned 
the  plaintifi  was  a  groom  in  the  employ  of  ^.  B.  of . 


The  Groimd  Game  Act,  1880  (43  &  44  Vict.  c.  47)  confers  on  every  occupier  of 
land  a  right  inseparable  from  his  occupation  "  to  kiU  and  take  ground  game 
thereon,  concurrently  with  any  other  person  who  may  be  entitled  to  kill  and  take 
ground  game  on  the  same  land."  Any  agreement  in  contravention  of  such  right 
is  void  (s.  3).  This  section  does  not  invalidate  an  agreement  by  which  an  occupier 
who  is  entitled  otherwise  than  by  the  Act  to  kill  and  take  ground  game  lets  to  a 
third  party  the  sole  right  of  MUing  and  taking  game  {Morgan  v.  Jackson,  [1895] 
1  Q.  B.  885  ;  64  L.  J.  Q.  B.  462),  but  it  does  invalidate  an  agreement  by  a  landlord 
with  his  tenant  to  compensate  him  for  damage  to  crops  if  he  leave  the  ground 
game  unshot  (Sherrard  v.  Oascoigne,  [1900]  2  Q.  B.  279  ;  69  L.  J.  Q.  B.  720). 
(e)  Defamatory  words,  when  merely  spoken,  are  not  actionable  without  proof 
.  of  special  damage,  unless  they — 

(i)  charge  the  plaintiff  with  the  commission  of  any  crime,  which  may  subject 
tiim  to  imprisonment  or  corporal  punishment  ( Webb  v.  Beavan,  11  Q.  B.  D . 
609  ;   52  L.  J.  Q.  B.  544) ;  or 
(ii)  impute  to  the  plaintiff  a  contagious  disorder  tending  to  exclude  him  from 

society ;  or 
(iii)  are  spoken  of  the  plaintiff  in  the  way  of  his  profession  or  trade,  or  disparage 

him  in  an  office  of  pubho  trust ;  or 
(iv)  impute  unchastity  or  adultery  to  any  woman  or  girl  (Slander  of  Women 

Act,  1891  (54  &  55  Vict.  o.  51),  s.  1). 
Words  merely  imputing  unfitness  for  a  pubhc  office  which  is  not  an  office  of 
profit,  where  they  do  not  amount  to  an  imputation  of  misconduct  in  the  discharge 
of  the  office,  and  would  not,  if  true,  be  any  ground  for  dismissal  from  it,  are  not 
actionable  as  slander  without  special  damage  {Alexander  v.  Jenkins,  [1892]  1 
Q.  B.  D.  797  ;  61  L.  J.  Q.  B.  634).  But  words  imputing  misconduct  or  dishonest 
B.L.  26 
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2.  On  May  5th,  1914,  tlie  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  to  A.  B.  and  G.  H.  and  other  bystanders  whose 

conduct  in  the  discharge  of  such  office  are  actionable  without  special  damage, 
whether  there  is,  or  is  not,  a  power  of  removal  therefrom  for  conduct  such  as  is 
imputed  {Booth  v.  Arnold,  [1895]  1  Q.  B.  571 ;  64  L.  J.  Q.  B.  443).  Defamatory 
words  spoken  of  a  person  engaged  in  a  profession,  trade,  or  occupation,  not 
imputing  misconduct  or  incapacity  in  that  profession,  trade  or  business  {Dauncey 
V.  HoUoway,  [1902]  2  K.  B.  441 ;  70  L.  J.  K.  B.  695),  or  merely  imputing  general 
immorality  [Ayre  v.  Craven,  2  A.  &  E.  2  ;  and  see  Speake  v.  Hughes,  [1904]  1  K.  B: 
138 ;  73  L.  J.  K.  B.  172),  are  not  a  sufBeiently  specific  injury  to  such  person's 
profession,  trade,  or  occupation  to  be  actionable  without  special  damage. 

Where  the  words  are  actionable  in  themselves,  it  is  not  necessary  to  state  any 
special  damage,  unless  it  is  intended  to  claim  it  in  addition  to  the  general  damages 
resulting  from  the  injury.  Where  the  words  are  actionable  only  by  reason  of  the 
damage  caused  by  them,  the  special  damage  must  be  alleged  and  proved,  and  such 
special  damage  must  be  the  natural  and  proximate  consequence  of  the  slander 
{Chamberlain  r.  Boyd,  11  Q.  B.  D.  407 ;  52  L.  J.  Q.  B.  277).  As  to  what  con- 
stitutes special  damage,  see  Odgers  on  Libel,  5th  ed.,  pp.  377 — 389  ;  as  to  remote- 
ness of  damages,  see  lb.,  pp.  406 — 419. 

The  precise  words  used  {Harris  v.  Warre,  4  0.  P.  D.  125  ;  48  L.  J.  C.  P.  310),  and 
the  names  of  the  persons  to  whom  they  were  uttered  must  be  set  out  in  the 
Statement  of  Claim.  Save  in  exceptional  circumstances  the  plaintiff  wiU.  not  be 
allowed  to  prove  at  the  trial  publication  to  any  person  who  is  not  named  or 
identified  in  the  Statement  of  Claim  {Bradbury  v.  Cooper,  12  Q.  B.  D.  94 ;  53 
L.  J.  Q.  B.  558  ;  Barham  v.  Lord  Huntingfidd,  [1913]  2  K.  B.  193  ;  82  L.  J.  K.  B. 
752).  Where  the  ground  of  action  is  that  the  words  impute  misconduct,  or  want 
of  qualification,  or  skill,  in  a  lawful  profession  or  business,  or  in  a  public  office, 
it  must  appear  upon  the  Statement  of  Claim  by  express  averment  or  by  necessary 
implication  that  the  words  were  spoken  of  the  plaintiff  in  relation  to  such  pro- 
fession, business,  or  office  {Miller  v.  Bavid,  L.  R.  9  C.  P.  118 ;  43  L.  J.  C.  P.  84  ; 
Booth  V.  Arnold,  [1895]  1  Q.  B.  571 ;  64  L.  J.  Q.  B.  443). 

Expressions  which  are  actionable  in  their  plain  and  ordinary  meaning,  as 
calling  a  man  a  thief,  or  saying  that  he  has  committed  perjury,  &c.,  may  be 
alleged  simply  without  any  explanation.  But  where  the  words  are  innocent  or 
uncertain  in  their  natural  meaning,  and  are  actionable  only  in  consequence  of 
the  peculiar  meaning  conveyed  by  them  on  the  particular  occasion,  as  calling 
a  man  a  "  lame  duck  "  or  a  "  black  sheep,"  or  where  the  words  are  used  ironically, 
it  is  necessary  to  add  an  innuendo,  or  statement  of  the  meaning  intended  by  the 
words,  whereby  they  are  rendered  actionable  {Cumming  v.  Green,  7  Times  L.  R. 
408 ;   and  see  ante,  p.  342). 

When  special  damage  is  claimed,  it  must  be  alleged  in  the  Statement  of  Claim 
with  sufficient  particularity  to  inform  the  defendant  of  what  the  plaintiff  intends 
to  prove,  e.g.,  the  names  must  be  set  out  of  any  customers  whom  the  plaintiff 
alleges  to  have  ceased  to  deal  with  him  in  consequence  of  the  slander  {Evans  v. 
Harries,  1  H.  &  N.  251 ;  26  L.  J.  Ex.  31  ;  Biding  v.  Smith,  1  Ex.  D.  91 ;  45 
L.  J.  Ex.  281).  Damages  may,  however,  bo  recovered  for  a  general  loss  of  trade, 
if  alleged,  without  stating  or  proving  the  loss  of  any  individual  customer  {Batcliffe 
V.  Evans,  [1892]  2  Q.  B.  524 ;  61  L.  J.  Q.  B.  535). 

As  to  spoken  words,  disparaging  the  plaintiff's  goods,  see  ante,  p.  345. 
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names  are  at  present  unknown  (/)  to  the  plaintifE  the  words  following, 
that  is  to  say,  "  That  is  the  man  who  stole  my  horse." 

[No  innuendo  is  necessary.] 

3.  The  plaintifE  in  consequence  was  much  injured  in  his  credit  and  repu- 
tation and  lost  his  situation  as  groom  to  A.  B.,  and  has  since  been  unable 
to  obtain  another  situation. 

And  the  plaintifi  claims  £ damages. 


Claim  for  Words  imputing  Drunkenness  to  a  Schoolmaster. 

1 .  The  plaintifi  is  by  profession  a  schoolmaster,  and  was  on  1st  November, 
1914,  the  second  master  at  the  M.  Grammar  School,  of  which  school  the 
Eev.  Dr.  B.  is  head  master.  The  defendant  is  the  Vicar  of  the  parish  of 
St.  Mary's,  M. 

2.  On  1st  November,  1914,  the  defendant  falsely  and  maliciously  spoke 
and  published  to  the  said  Dr.  B.  of  the  plaintifi  and  of  him  in  the  way  of 
his  profession  as  a  schoolmaster  the  words  following,  that  is  to  say  : — 

[Here  set  out  the  words  complained  of.] 

3.  The  said  words  were  intended  by  the  defendant  and  understood  by 
the  said  Dr.  B.  to  mean  that  the  plaintifi  was  a  dissolute  and  drunken 
person,  and  wholly  unfit  to  be  employed  as  a  schoolmaster  or  to  be  in  any 
way  entrusted  with  the  education  and  care  of  boys. 

4.  In  consequence  of  the  said  publication,  the  plaintifi  was  greatly 
injured  in  his  credit  and  reputation  and  in  his  said  profession  as  a  school- 
master, and  the  said  Dr.  B.  has  dismissed  him  from  his  post  of  second 
master  at  the  M.  Grammar  School. 

And  the  plaintifi  claims  £1000  damages. 


Claim  for  Words  imputing  Bad  Work  to  a  Contractor. 

1.  The  plaintifi  is  a  road  contractor  carrying  on  business  at  Walsham, 
in  the  county  of  Norfolk. 

2.  In  the  months  of  March,  April,  and  May,  1914,  the  plaintifi  was 
employed  by  the  Walsham  Urban  District  Council  under  a  contract  in 
writing  dated  March  4th,  1914,  to  make  up  certain  roads  within  the  district 
the  names  of  which  are  set  out  in  the  schedule  to  the  said  contract. 

3.  On  July  12th,  1914,  the  defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintifi  and  of  him  in  the  way  of  his  said  business 
the  following  words :  "  The  work  is  scandalously  badly  done.  Wilkins 
has  broken  his  contract  in  many  important  particulars ;  and  he  ought 
not  to  be  paid  a  penny  more  of  the  ratepayers'  money  until  his  work  is 
thoroughly  examined." 

(/)  See  Dalgleish  v.  Lowther,  [1899]  2  Q.  B.  590  ;   68  L.  J.  Q.  B.  966. 
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4.  The  said  words  were  spoken  to  A.  B.,  C.  D.,  E.  F.  and  others  whose 
names  are  at  present  unknown  to  the  plaintifi. 

5.  The  defendant  meant  and  was  understood  to  mean  thereby  that 
the  plaintifi  was  a  dishonest  and  fraudulent  person  who  claimed  money 
from  the  said  District  Council  to  which  he  was  not  entitled,  and  that  the 
plaintifi  was  incompetent  and  not  fit  to  be  trusted  or  employed  to  carry 
out  any  public  work. 

6.  In  consequence  of  the  said  words  the  plaintiff  was  injured  in  his 
credit  and  reputation  and  in  his  said  business  and  the  Horsey  Eural 
District  Council  who  had  formerly  employed  the  plaintifi  as  its  road 
contractor  ceased  to  do  so. 

The  plaintifi  claims  damages. 


Claim  for  Words  not  Actionable  vnthowt  Proof  of  Special  Damage. 

1.  The  plaintiff  is  a  solicitor  and  was  at  the  date  of  the  publication 
hereinafter  mentioned  practising  his  profession  at  No.  300,  Cheapside,  in 
the  City  of  London. 

2.  On  January  29th,  1914,  the  defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintifi  the  following  words  :  "  He  has  defrauded 
his  creditors  and  has  been  horse-whipped  ofi  the  course  at  Doncaster  "  (g). 
Tlie  said  words  were  published  at  No.  160,  Lancaster  Grate,  W.,  in  the 
hearing  of  Z.,  Y.,  and  Z.,  who  had  formerly  been  clients  of  the  plaintiff. 

3.  The  defendant  meant  thereby  that  the  plaintiff  had  been  guilty 
of  fraudulent  and  dishonourable  conduct,  that  he  was  unfit  to  associate 
with  respectable  persons  or  to  continue  the  practice  of  his  profession  and 
ought  to  be  struck  off  the  Rolls. 

4.  In  consequence  of  the  said  words  the  plaintifi  was  injured  in  his 
credit  and  reputation  and  in  his  said  profession  as  a  solicitor,  and  the  said 
X.,  Y.,  and  Z.  ceased  to  employ  him  as  their  solicitor. 

And  the  plaintifi  claims  £500  damages. 


The  like;  with  an  Innuendo  that  the  Words  used  imputed  the  Criminal 
Offence  of  Cheating  at  Cards  :   Gumming  v.  Oreen,  1  Times  L.  R.  408. 


The  like,  imputing  that  tlie  Plaintiff  had  brought  a  Blackmailing  Action : 
Marks  v.  Samuel,  [1904]  2  K.  B.  287  ;  73  L.  J.  K.  B.  587  (A). 

(g)  These  words  were  held  not  to  be  actionable  per  se,  even  when  spoken  of  a 
solicitor,  for  it  is  no  part  of  his  professional  duties  to  attend  horse-races,  and  his 
creditors  are  not  his  clients  {Doyley  v.  Roberts,  3  Bing.  N.  C.  835  ;  and  see  Speake 
V.  Hughes,  [1904]  1  K.  B.  138  ;  73  L.  J.  K.  B.  172). 

(h)  It  was  held  in  this  case  that  the  action  lay  without  any  proof  of  special 
damage. 
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The  like,  hy  an  Agent  of  the  British  Museum,  with  an  Innuendo  that  the 
Words  complained  of  imputed  the  indictable  Offence  that  he  had  wrong- 
fully appropriated  Property  belonging  to  the  Museum :  Rassam  v. 
Budge,  [1893]  1  Q.  B.  571 ;  62  L.  J.  Q.  B.  312. 


The  like,  by  a  Jockey,  for  Words  charging  him  with  unfair  and  dishonest 
riding  in  Races  :  Wood  v.  Durham,  21  Q.  B.  D.  501 ;  57  L.  J.  Q.  B. 
547. 


Slander  op  Title  (i). 
Claim  for  Words  denying  the  Plaintiff's  Title  to  his  Land. 

1.  The  plaintifi  is  the  eldest  son  and  heir-at-law  of  the  late  G.  H.,  who 
died  intestate  on  April  15th,  1912,  being  then  seised  in  fee  and  in  possession 
of  a  certain  farm,  known  as  Holly  Farm,  in  the  parish  of  Winscombe,  in 
the  county  of  Somerset. 

2.  In  the  month  of  May,  1914,  the  plaintifi  was  desirous  of  selling  the 
said  farm,  and  advertised  it  for  sale  by  auction  on  May  20th. 

3.  The  defendant  attended  the  said  auction  sale  on  that  day  and  there, 
without  lawful  occasion  or  excuse,  in  the  hearing  of  A.  B.  and  G.  D.,  and 
all  other  persons  then  present  (k),  falsely  and  maliciously  spoke  and 
published  of  the  plaintifi  and  of  his  title  to  the  said  farm  the  words 
following,  that  is  to  say  : — 


(i)  This  is  not  an  ordinary  action  of  slander ;  it  is  an  action  on  the  case,  which 
lies  to  recover  compensation  for  special  damage  sustained  by  reason  of  the 
speaking,  or  writing,  and  publishing  words  impeaching  the  plaintiff's  title  to  any 
property,  real  or  personal,  of  which  he  is  the  owner  (Malachy  v.  Soper,  3  Bing.  N.  0. 
371).  The  plaintiff  must  prove  that  he  has  sustained  actual  damage,  whether 
the  words  were  spoken  or  written,  and  whether  he  claims  damages  or  an  injunction 
only  {Boyal  Baking  Powder  Co.  v.  Wright,  Crossley  cfe  Co.,  [1900]  18  E.  P.  C.  95). 
The  statement  constituting  the  slander  must  be  false  ;  it  must  have  been  spoken 
or  published  maliciously,  or  without  lawful  occasion  or  just  excuse,  and  must 
have  directly  occasioned  the  damage  sued  for.  A  statement  made  hon&  fide  and 
under  a  reasonable  belief  of  its  truth,  by  a  person  having  an  interest  in  the  matter, 
is  not  actionable  (Pitt  v.  Donovan,  1  M.  &  S.  639  ;  Steward  v.  Young,  L.  R.  6  0.  ]'. 
122 ;  39  L.  J.  C.  P.  85  ;  Dichs  v.  Brooks,  15  Oh.  D.  22,  39  ;  49  L.  J.  Oh.  812  ; 
DurOop  Tyre  Co.  v.  Maison  Talbot,  20  Times  L.  R.  679 ;  52  W.  R.  254). 

The  words  complained  of  must  be  set  out  in  the  Statement  of  Claim  as  in 
ordinary  actions  of  slander.     (See  Chitsole  v.  Mathers,  1  M.  &  W.  495.) 

As  to  actions  disparaging  the  goods  which  the  plaintiff  manufactures  or  sells, 
see  ante,  p.  345.  As  to  actions  for  threats  of  legal  proceedings  for  alleged  mf ringe- 
ment  of  patents,  see  ante,  p.  389. 

(k)  The  plaintiff  may  be  ordered  to  give  particulars  of  the  persons  to  whom  and 
the  occasions  on  which  the  words  were  published  {Boche  v.  Meyler,  [1896]  2  I.  R. 
35). 
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"  He  [meaning  the  plaintifi]  lias  no  riglit  to  sell  this  property.  He 
cannot  give  any  of  you  a  good  title  to  it.    He  is  illegitimate." 

4.  By  reason  of  such  publication,  the  said  A.  B.,  C.  D.,  and  the  other 
persons  who  had  attended  the  auction  sale,  with  a  view  to  purchasing  the 
said  farm,  and  who  otherwise  would  have  then  bidden  for  it,  were  deterred 
from  bidding  at  the  said  sale,  and  abstained  from  purchasing  the  said 
farm ;  and  no  fair  or  reasonable  bid  was  made  for  the  said  farm  and  the 
said  auction  sale  proved  abortive  ;  and  the  plaintifi  has  thereby  lost  all 
benefit  from  the  expenses  which  he  had  incurred  in  advertising  the  said 
sale,  retaining  the  auctioneer,  and  otherwise  preparing  for  the  said  sale ; 
and  has  been  and  is  and  will  be  prevented  from  selling  the  said  farm. 

[Particulars  of  expenses  thrown  away.] 

And  the  plaintifi  claims  £ damages  (I). 


For  a  Declaration  in  an  action  for  Slander  of  Title  to  Goods,  see  Carr  v. 
Duckett,  5  H.  &  N.  783  ;  29  L.  J.  Ex.  468. . 


Support  of  Land  (m) 


(I)  The  plaintiff  must  give  particulars  of  damage.  (See  Roche  v.  Meyler,  [1896] 
2  I.  R.  35.) 

(m)  Where  the  surface  of  land  belongs  to  one  person,  and  the  subjacent  soil  and 
minerals  to  another,  the  owner  of  the  surface  has,  jyiimA  facie,  a  natural  right 
of  support  by  the  subjacent  strata.  The  owner  of  land  is  also  entitled  to  a  right 
of  support  for  his  land  by  the  adjacent  land  as  a  natural  incident  to  his  property, 
independently  of  grant  or  prescription  {Humphries  v.  Brogden,  12  Q.  B.  739 ; 
Backhouse  v.  Bonomi,  9  H.  L.  0.  503  ;  34  L.  J.  Q.  B.  181) ;  but  this  right  is  con- 
fined to  such  an  extent  of  adjacent  land  as  in  its  natural  and  undisturbed  state 
was  sufiScient  to  afford  the  requisite  support  {Corporation  of  Birmingham  v.  AUen, 

6  Oh.  D.  284 ;  46  L.  J.  Oh.  673).  These  rights,  however,  may  be  qualified  or 
altogether  abandoned  by  statute,  express  reservation,  grant,  or  covenant,  or  by 
prescription  {Aspden  v.  Seddon,  1  Ex.  D.  496  ;  46  L.  J.  Ex.  353  ;  Gill  v.  Dickinson, 
5  Q.  B.  D.  159  ;  49  L.  J.  Q.  B.  262  ;  Consett  Waterworks  Co.  v.  Riison,  22  Q.  B.  D. 
318,  702). 

The  owner  of  land  has  no  natural  right  to  support  from  the  adjacent  land  for 
buildings  erected  on  his  land ;  but  he  may  acquire  an  easement  for  the  support 
of  the  additional  weight  of  buildings  by  twenty  years'  uninterrupted  enjoyment 
{Tone  V.  Preston,  24  Ch.  D.  739 ;  53  L.  J.  Oh.  40).  The  owner  of  the  land  may 
maintain  an  action  for  a  disturbance  of  the  natural  right  to  support  for  the  surface, 
notwithstanding  buildings  have  been  erected  on  it,  provided  the  weight  of  the 
buildings  did  not  cause  the  injury  (Broivn  v.  Robins,  4  H.  &  N.  186  ;  28  L.  J.  Ex. 
250  ;  Stroyan  v.  Knowles,  6  H.  &  N.  454  ;  30  L.  J.  Ex.  102). 

It  is  doubtful  whether  an  owner  of  land  has  any  natural  right  to  have  the 
support  of  subterranean  percolating  water  for  his  land  {Chasemore  v.  Richards, 

7  H.  L.  C.  349 ;  29  L.  J.  Ex.  81),  and  it  has  been  held  that  the  right  of  an  adjom- 
ing  owner  to  drain  his  land  for  its  better  use  for  ordinary  purposes  is  paramount 
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Claim  for  Darnaye  caused  by  taking  away  the  Support  of  the  Plaintiff's 

Land  by  Mining  {n). 

1.  The  plaintifi  was  and  is  the  owner  and  in  possession  of  a  field  known 
as ,  situate  at ,  in  the  county  of . 

2.  The  defendant,  in  or  about  ,  19 — ,  wrongfully  excavated  and 

worked  and  has  thenceforth  continued  wrongfully  to  excavate  and  work 
certain  coal  mines  under  and  near  to  the  said  field,  and  under  the  land 
adjoining  the  said  field,  and  has  dug  out  and  removed  coal  and 
earth  from  the  said  mines,  without  leaving  proper  or  sufficient  vertical  or 
lateral  support  for  the  said  field. 

3.  The  said  field  in  consequence  sank  and  gave  way,  and  the  drainage 
thereof  has  been  interrupted  and  water  caused  to  accumulate  thereon, 
and  the  herbage  and  crops  thereon  have  been  deteriorated  and  destroyed 
and  the  said  field  was  and  is  greatly  diminished  in  value. 

to  any  claim  to  have  the  support  of  the  percblating  water  (Popplewell  v.  Hodhinson, 
L.  R.  4  Ex.  248 ;  38  L.  J.  Ex.  126).  If,  however,  the  land  of  an  owner  is 
supported  by  a  bed  of  wet  sand  or  running  silt,  his  neighbour  has  no  right 
to  withdraw  the  sand  or  silt,  and  if  in  withdrawing  the  water  he  withdraws 
such  sand  or  silt  also,  he  is  liable  (Jordeson  v.  Sutton  Gas  Co.,  [1899]  2  Oh.  217  ; 
68  L.  J.  Ch.  457 ;  Trinidad  Asphalte  Co.  v.  Ambard,  [1898]  A.  0.  594 ;  68 
L.  J.  P.  0.  114). 

Damage  is  part  of  the  gist  of  an  action  for  wrongful  interference  with  a  right  of 
support  (Darley  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127 ;  55  L.  J.  Q.  B. 
529  ;  West  Leigh  Colliery  Co.  v.  Tunnicliffe,  [1908]  A.  C.  27  ;  77  L.  J.  Ch.  102) ; 
and  such  damage  must  be  appreciable  (Smith  v.  Thackerah,  L.  R.  1  0.  P.  564 ;  35 
L.  J.  0.  P.  275) ;  but  it  is  clear  that  any  substantial  subsidence  of  the  plaintiff's 
land  caused  by  the  acts  complained  of  is  sufl&cient  damage  to  support  the  action, 
without  proof  of  any  pecuniary  damage  (Att.-Gen.  v.  Conduit  Colliery  Co. 
[1895]  1  Q.  B.  301 ;  64  L.  J.  Q.  B.  207).  The  damages  recoverable  include  all  such 
damage  as  has  arisen,  or  is  likely  to  arise,  from  a  subsidence  which  has  taken  place 
before  the  commencement  of  the  action,  or  even,  it  would  seem.,  before  the  trial 
of  the  action ;  but  the  plaintiff  cannot  recover  damages  in  respect  of  future 
apprehended  subsidences  which  have  not  then  taken  place.  (See  Crurhbie  v. 
Wallsend  Local  Board,  [1891]  1  Q.  B.  503 ;  60  L.  J.  Q.  B.  392  ;  West  Leigh  Colliery 
Co.  V.  Tunnicliffe,  supra ;  and  Ord.  XXXVI.,  r.  58.) 

{n)  Where  the  action  is  brought  for  damage  done  to  land  in  its  natural  state  by 
depriving  it  of  the  support  of  the  subjacent  or  adjacent  land,  it  is  not  necessary  to 
state  expressly  the  right  to  support,  because  it  is  naturally  incident  to  the  owner- 
ship of  the  land.  (See  Humphries  v.  Brogden,  12  Q.  B.  739  ;  Davis  v.  Treharne, 
6  App.  Cas.  460 ;  50  L.  J.  Q.  B.  665 ;  Dixon  v.  White,  8  App.  Cas.  833  ;  Ord.  XIX., 
r.  25.)  In  such  cases  it  lies  upon  the  defendant  to  plead  in  his  Defence  any 
facts  which  may  displace  the  primA  facie  title  to  support  [lb.). 

Where  the  excavation  which  causes  the  subsidence  is  due  to  the  wrongful  work- 
ing of  his  mines  by  A.,  and  A.  before  the  subsidence  assigns  his  mines  thus 
excavated  to  B.,  the  Uabihty  for  the  subsidence  lies  upon  A.  [Greenwell  v.  Beechbum 
Coal  Co.,  [1897]  2  Q.  B.  165  ;  66  L.  J.  Q.  B.  643  ;  Hall  v.  Duke  of  Norfolk,  [1900] 
2  Ch.  493 ;  69  L.  J.  Ch.  571). 
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Particulars  of  damage  : — [Set  out  the  particulars.] 

4.  The  defendant  continues,  and  threatens  and  intends  to  continue, 
his  said  excavations  and  workings,  and  will  thereby  cause  further  damage 
to  the  plaintiff,  unless  he  is  restrained  by  injunction  from  so  doing. 

The  plaintiff  claims  :• — 

(1)  £ ■  damages. 

(2)  An  injunction  to  restrain  the  defendant    from  so  working  in 

the  future  as  to  cause  a  further  subsidence  or  injury  to  the 
said  field. 


The  like,  with  an  Alternative  Claim  for  Compensation  under  the  Terms  of 

a  Mining  Lease. 

[Proceed  as  in  the  preceding  form  to  the  end  of  paragraph  3,  and  add: — ] 

4.  In  the  alternative  the  plaintiff  says  that  under  a  lease  dated 

■ — — ,  19 — ,  he  demised  for  a  term  not  yet  expired  the  mines  and  minerals 


under  and  near  to  the  said  field  of  the  plaintiff  to  certain  lessees,  with  power 
to  them  and  their  assigns  to  work  the  said  mines  and  win  the  said  minerals, 
subject  to  their  paying  compensation  to  the  plaintiff  for  all  damage  or 
injury  occasioned  (inter  alia)  to  the  said  field  by  reason  of  the  use  or  exercise 
of  the  said  power.  The  defendant  is  [an  assignee  of]  the  said  lessees  and 
did  the  damage  complained  of  in  the  exercise  of  the  said  power  in  working 
the  said  mines  and  winning  the  said  minerals ;  j'et  he  refuses  to  make 
compensation  to  the  plaintiff  in  respect  thereof. 
The  plaintiff  claims  : — 

£ damages,  or  an  account  of  the  compensation  payable  to  the 

pkintiff  by  the  defendant  under  paragraph  4. 


The  like,  for  Damage  to  the  Plaintiff's  Land  and  Buildings  (o). 

1.  The  plaintiff  was  [and  is]  possessed  of  a  house  and  land  known  as 
at ,  in  the  county  of ,  and  was  [and  is]  entitled  to  have  the 


said  house,  which  was  and  is  an  ancient  house,  and  the  said  land  supported 
by  the  land  near  to  and  adjoining  and  under  the  same  [or,  instead  of 
stating  that  the  house  was  an  ancient  house,  the  plaintiff  may  state  how  he 
acquired  the  right  of  support,  thus  : — The  plaintiff  was  and  is  entitled  to 
the  said  right  of  support  for  his  said  house  by  enjoyment  thereof  for 
twenty  [or,  forty]  years  before  this  action  as  of  right  and  without  inter- 
ruption [or,  by  prescription  from  time  immemorial,  or,  as  the  case  may  be]  ]. 


(a)  The  right  to  support  for  buildings  not  being  a  natural  right,  the  plaintiff, 
except  where  the  defendant  appears  to  be  a  mere  wrongdoer,  must  allege  and  show 
a  title  to  such  support  {Jeffries  v.  WHKams,  5  Ex.  792  ;  Bibby  r.  Carter,  4  H.  &  N. 
153  ;  28  L.  J.  Ex.  182) ;  and  a  mere  general  averment  of  title  to  such  support 
would  not  bo  sufficient,  and  ho  must  show  how  ho  claims  to  be  entitled,  whether 
by  long  enjoyment,  or  by  grant  or  statute,  &c.     (See  ante,  p.  275.) 
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2.  The  defendant  in  or  about  ,  19 — ,  wrongfully  excavated  and 

worked  and  has  thenceforth  continued  wrongfully  to  excavate  and  work 
certain  coal  mines  near  to  and  adjoining  and  under  the  said  land  and 
house  of  the  plaintifi,  and  then  dug  out  and  removed  and  has  thenceforth 
continued  to  dig  out  and  remove  the  coal  and  other  minerals  near  to  and 
adjoining  and  under  the  said  land  and  house  without  leaving  proper  or 
sufficient  support  for  the  said  land  and  for  the  said  house. 

3.  By  reason  of  the  premises  the  said  land  has  sunk  and  given  way,  and 
the  said  hoiise  and  the  foundations  thereof  have  sunk,  and  have  become 
cracked,  ruinous,  and  dilapidated,  and  have  been  otherwise  damaged  and 
are  likely  to  fall  and  the  said  land  and  house  have  been  and  are  greatly 
diminished  in  value. 

Particulars  of  damage  : — 

And  the  plaintifi  claims  £ damages. 


For  a  like  form,  alleging  the  Wrongful  and  Negligent  Removal  of  Support 
from  a  Manufactory,  see  Angus  v.  Dalton,  3  Q.  B.  D.  85 ;  47 
L.  J.  Q.  B.  163. 


TJie  like,  where  the  Defendant  holds  a  Lease,  giving  Mm  a  Right  to  work 
Mines,  subject  to  certain  conditions  (p). 

1.  By  a  deed  dated  the ■ — ,  19 — ,  A.,  who  was  then  seised  in  fee 

and  in  possession  of  certain  land  known  as ,  at ,  in  the  county  of 

,  and  of  the  mines  and  minerals  under  the  said  land,  granted  and  con- 
veyed the  said  land  to  the  plaintifi  in  fee,  excepting  and  reserving  the 
mines  and  minerals  thereunder,  with  liberty  to  him  (the  said  A.)  and  his 
assigns  to  search  for,  dig,  work,  win,  get,  and  carry  away  the  same,  leaving 
always  sufficient  and  proper  support  for  the  houses  then  being,  or  which 
should  thereafter  be,  erected  on  the  said  land. 

2.  The  said  A.  afterwards,  by  a  deed  dated  the ,  19 — ,  leased 

to  the  defendant,  for  a  term  of  years  still  unexpired,  the  said  mines  and 

{p)  If  an  owner  of  both  the  surface  and  the  minerals  beneath  grants  the  minerals 
to  A.  with  hberty  to  let  down  the  surface,  making  compensation  to  the  owner 
thereof  for  the  damage  done,  and  afterwards  grants  the  surface  to  B.,  the  latter 
may  recover  such  compensation  from  A.  for  damage  done  by  him  to  the  surface 
(Aspden  v.  Seddon,  1  Ex.  D.  496 ;  46  L.  J.  Ex.  353). 

A  deed  or  an  Act  of  Parliament  will  not  be  construed  as  taking  away  a  natural 
right  to  support  without  clear  words  showing  that  intention  {Davis  v.  Trehame, 
6  App.  Cas.  460  ;  50  L.  J.  Q.  B.  665  ;  Love  v.  Bell,  9  App.  Gas.  286  ;  53  L.  J.  Q.  B. 
257  ;  Bishop  Auckland  Co-operative  Society  v.  Butterknowle  Colliery  Co.,  [1904] 
2  Ch.  419  ;  73  L.  J.  Ch.  335). 

A  right  of  support  may  be  annexed  by  implication  to  the  grant  of  an  easement, 
to  the  enjoyment  of  which  such  support  is  necessary  {L.  cD  N.  W.  By.  Co.  v. 
Evans  [1893]  1  Ch.  16 ;  62  L.  J.  Ch.  1). 
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minerals  so  excepted  and  reserved  as  aforesaid,  witli  liberty  to  the  defendant, 
liis  agents,  and  workmen,  to  search  for,  dig,  work,  win,  get,  and  cany 
away  the  said  mines  and  minerals,  leaving  always  sufficient  and  proper 
support  for  the  houses  then  being,  or  which  should  thereafter  be  erected, 
on  the  said  land. 

3.  The  defendant  afterwards  entered  upon  and  worked  the  said  mines 
and  minerals  under  the  said  land,  and  dug  out  and  carried  away  the  coal, 
and  soil,  and  minerals  imder  the  said  land,  without  leaving  sufficient  or 

proper  support  for  a  house,  called  " House,"  which,  at  the  dates  of 

the  said  deeds,  was,  and  still  is,  upon  the  said  land,  or  for  a  certain 

other  house,  called  " Cottage,"  erected  after  the ,  19 — , 

and  still  existing  on  the  said  land,  whereby  the  said  two  houses  sank  and 
the  walls  thereof  were  cracked  and  injured. 

Particulars  of  damage  : — 

4.  [Continue  as  in  the  form  on  p.  407,  paragraph  4.] 


For  taking  aivay  from  the  Plaintiff's  House  the  Support  to  ivhich  it  was 
entitled  from  an  adjoining  House  (q). 

1.  The  plaintifi  was  [and  is]  possessed  of  a  house.  No.  — ,  Street, 

and  was  entitled  to  have  his  said  house  supported  by  the  adjoining 


house.  No.  — , Street,  aforesaid.    The  plaintiff  was  and  is  entitled 

[&c.,  as  in  paragraph  1  of  the  form,  ante,  pp.  408,  409]. 

2.  The  defendant  in  or  about  the  month  of  ,  19 — ,  wrongfully 

deprived  the  plaintifi  of  the  support  to  his  said  house  of  the  said  adjoining 
house  by  pulling  down  the  said  adjoining  house  without  propping  up  or 
otherwise  [sufficiently]  supporting  or  securing  the  plaintifi's  said  house, 
whereby  the  walls  of  the  plaintifi's  said  house  were  cracked,  weakened,  and 
displaced,  and  the  said  house  was  otherwise  damaged  and  injured. 

Particulars  : — 

And  the  plaintifi  claims  £ damages. 

{q)  As  between  adjoining  houses,  there  is  no  obligation  towards  a  neighbour 
oast  by  law  on  the  owner  of  a  house,  merely  as  such,  to  keep  it  standing  and  in 
repair,  his  only  duty  being  to  prevent  it  from  being  a  nuisance,  or  from  falling 
on  to  his  neighbour's  property  {Chauntler  v.  Rohinson,  4  Ex.  163).  Where  houses 
are  buUt  by  the  same  owner  adjoining  one  another,  and  depending  upon  one 
another  for  support,  and  are  afterwards  oonvejed  to  different  owners,  there  exists, 
by  a  presumed  grant  and  reservation,  a  right  of  support  to  each  house  from  the 
adjoining  ones  {Richards  v.  Rose,  9  Ex.  218).  A  similar  right,  where  adjoining 
houses  are  built  by  the  separate  owners  of  adjacent  lands,  may  be  acquired  by 
twenty  years'  user.  (See  Dalton  v.  ATigtis,  6  App.  Cas.  740  ;  50  L.  J.  Q.  B.  689.) 
It  has  been  held  that  no  such  right  can  be  thus  acquired  by  the  owner  of  a  house 
against  the  owners  of  the  houses  beyond  the  adjoining  one  {Solomon  v.  Vintners^ 
Co.,  4  H.  &  N.  585  ;  28  L.  J.  Ex.  370  ;  though  see  Corporation  of  Birmingham  v. 
Allen,  6  Oh.  D.  284  ;  46  L.  J.  Ch.  673  ;  and  Dalton  v.  A7ig%is,  6  App.  Cas.  at  p.  827). 
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The  like,  against  the  Owner  of  the  adjoining  House  and  the  Builders 
em'ployed  hy  him. 

1.  The  plaintifi  was  and  is  the  lessee  of  the  house  and  premises  called 

No.  — ,  Street,  Square,  in  the  county  of  Middlesex,  certain 

portions  of  which  she.  lets  as  lodgings. 

2.  The  defendant  C.  D.  is  the  owner  of  a  house  and  land  contiguous 
to  the  plaintifi's  house.    The  defendants,  Messrs.  E.  F.  and  Sons  were,  in 

the  month  of ,  19 — ,  employed  by  the  defendant  G.  D.  to  pull  down 

and  rebuild  his  said  house. 

3.  The  plaintifi  was  entitled  to  have  her  said  house  supported  by  the 
said  house  of  the  defendant  C.  D.  and  by  the  soil  and  land  subjacent 
and  adjacent  to  the  plaintiff's  said  house.  Such  right  was  acquired  by 
enjoyment  of  the  support  for  over  twenty  years. 

4.  The  defendants  in  the  course  of  pulling  down  and  rebuilding  the  said 
house  adjacent  to  the  plaintifi's  house  wrongfully  removed  the  support  to 
which  the  plaintifi's  house  was  entitled  from  the  said  adjacent  house  and 
the  soil  and  land  subjacent  and  adjacent  thereto. 

5.  The  defendants  omitted  properly  to  shore  or  prop  up  or  otherwise 
secure  or  to  take  reasonable  or  proper  precautions  to  support  the  plaintiff's 
said  house. 

6.  In  the  alternative  the  plaintiff  says  that  the  defendants  performed  the 
said  building  operations  negligently  and  carelessly. 

Particulars  : — [State  them.] 

7.  In  consequence  of  the  premises  the  plaintiff's  said  house  and  the 
walls  thereof  subsided  and  the  walls  cracked,  parted,  and  gave  way,  and 
the  plaintiff's  said  house  was  weakened  and  injured. 

8.  Owing  to  the  said  wrongful  and  negligent  acts  of  the  defendants  the 
plaintifi  has  sufiered  damage  by  injury  to  her  said  house  and  to  the 
furniture  and  efiects  therein  and  the  plaintiff  has  also  lost  the  profit 
arising  from  letting  lodgings  in  her  said  house  since  the  month  of  — — , 
19 — ,  and  was  put  to  much  trouble,  inconvenience  and  expense. 

Particulars  of  damage  : — [State  them.] 
The  plaintifi  claims  £1000  damages. 


Teade  Disputes  (r). 

Claim  for  Damages  and  an  Injunction  against  Persons  who  by  Threats  and 
Coercion  procure  the  Plaintiff's  Servants  and  WorJcmen  to  leave  their 
Employment  and  his  Customers  to  cease  Dealing  with  him  (s). 

•1.  The  plaintiff  was  at  the  times  of  the  grievances  hereinafter  mentioned, 
and  had  for  several  years  prior  thereto  been,  possessed  of  a  stone  quarry 

(r)  See  "  Trade   Unions,"  ante,  p.  240,   and    "  Master  and  Servant,"   ante, 
p.  361. 

(«)  The  above  claim  is  applicable  to  the  case  of  a  single  defendant  or  to  that  of 
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at ,  wliicli  lie  worked  by  his  servants  and  workmen,  selling  to  his 

customers  stone  extracted  therefrom. 

2.  The  defendants,  by  wrongfully  threatening  the  plaintiff's  said  servants 
and  workmen  with  violence  and  loss,  induced,  coerced,  and  procured  divers 
of  them  to  leave  the  plaintiff's  service  and  to  cease  to  work  in  his  said 
quarry. 

Particulars  : — [State  particulars  of  the  threats,  giving  as  far  as  practicable 
dates,  names  and  details,  and  particulars  of  the  persons  who  so  left  his  service, 
ivith  dates  and  names.] 

3.  The  defendants  further,  by  wrongfully  threatening  them  with 
violence  and  loss,  induced,  coerced,  and  procured  divers  customers  of  the 
plaintiff  in  his  said  business  to  cease  and  abstain  from  buying  stone  from 
him  and  from  dealing  with  him  in  his  said  business. 

Particulars  : — [State  particulars  as  under  paragraph  2.] 

4.  By  reason  of  the  premises  the  plaintiff  has  been  seriously  injured  in 
his  said  business  and  lost  profits  which  he  would  otherwise  have  made. 

Particulars  : — [State  particulars  of  injury  and  loss  of  profits.] 

5.  The  defendants  threaten  and  intend  to  continue  in  the  manner  afore- 
said and  in  similar  ways  to  injure  the  plaintifE  in  his  said  business. 

The  plaintifi  claims  : — 

(1)  Damages. 

(2)  An  injunction  restraining    the  defendants,  their  servants  and 

agents,  from  continuing  the  acts  complained  of  and  from  the 
commission  of  the  said  or  of  similar  acts. 


Claim  for  lorongfully  and  indliciously  inducing  the  Servants  or  Customers  of 
the  Plaintiff  to  break  their  Contracts  with  the  Plaintiff  (t). 

1.  The  plaintiffs  are  manufacturers  of  engines  for  ships  and  employ 
a  large  number  of  workmen  under  weekly  contracts.  In  the  month  of 
May,  1914,  they  were  engaged  in  executing  large  orders  for  engines,  as 
the  defendant  well  knew. 

2.  On  May  23rd,  1914,  the  defendant  wrongfully  and  maliciously  induced 


several.  It  will  be  observed  that  it  neither  alleges  "  malice  "  on  the  part  of  the 
defendants,  nor  "  oonspu-aoy,"  but  it  alleges  damage  to  a  lawful  trade  brought 
about  by  coercion  of  threats  of  violence  and  loss,  which  is  a  sufficient  cause  of 
action  [Garelt  v.  Taylm;  2  Rolle,  162  ;  Cro.  Jao.  667  ;  cited,  Allen  v.  Flood,  [1898] 
A.  C.  1,  130,  137  ;  67  L.  J.  Q.  B.  119  ;  Tarleion  v.  M'GawUy,  1  Peake  N.  P.  270). 
(0  "It  is  a  violation  of  legal  right  to  interfere  with  contractual  relations 
recognised  by  law,  if  there  be  no  sufficient  justification  for  the  interference  "  (per 
Lord  Macnaghten  in  Quinnv.  Leathern,  [1901]  A.  C.  495,  510  ;  70  L.  J.  P.  C.  76  ; 
Read  v.  Socicli/  of  Stonemasons,  [1902]  2  K.  B.  732,  740 ;  71  L.  J.  K.  B.  994 ' 
Glamorgan  Coal  Go.  v.  South  Wales  Miners'  Federation,  [1905]  A.  0.  239 ;  74 
L.  J.  K.  15.  525). 
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and  procured  the  plaintifis'  said  workmen  to  leave  their  work  without 
notice  in  breach  of  their  said  contracts  with  the  plaintiSs. 

3.  The  plaintifis  have,  in  consequence,  been  unable  to  complete  the 
orders  which  they  then  had  in  hand  for  their  customers  and  have  lost  the 
profits  which  they  might  otherwise  have  derived  therefrom  and  have  been 
sued  and  compelled  to  pay  heavy  damages  to  the  said  customers  and  have 
been  greatly  injured  in  their  trade. 

Particidars : — 

And  the  plaintifi  claims  £• — —  damages. 


Claim  for  Damages  to  Trade  by  a  Conspiracy  in  pursuance  of  which  unlawful 

means  were  used  (u). 

1.  The  plaintiff  at  the  times  of  the  grievances  hereinafter  mentioned  was 

carrying  on  business  as  a at ,  and  had  for  many  years  carried  on 

the  said  business. 

{u)  The  above  Claim  shows  a  conspiracy  to  injure,  carried  out  by  unlawful 
means  and  causing  injury  to  the  plaintiff,  and  consequently  states  a  clear  cause 
of  action.  (See  Quinn  v.  Leathern,  [1901]  A.  C.  495,  505,  511 ;  70  L.  J.  P.  0.  76  ; 
and  Mogul  S.S.  Co.  v.  Macgregor,  [1892]  A.  C.  at  pp.  37,  52  ;  61  L.  J.  Q.  B.  295.) 
Similar  conduct  on  the  part  of  one  or  more  persons  would,  it  seems,  without  any 
allegation  of  conspiracy  give  a  right  of  action  where  there  are  threats  of  violence, 
or  where  there  is  coercion  of  an  unlawful  character.  {See-Oiblan  v.  National 
Amalgamated  Labourers,  die,  [1903]  2  K.  B.  600  ;  72  L.  J.  K.  B.  907  ;  and  ante, 
p.  411.)  But,  where  there  is  no  conspiracy  and  no  use  of  unlawful  means,  the 
better  opinion  is  that  an  action  will  not  lie  for  damage  caused  by  one  man's 
inducing  persons  to  abstain  from  making  new  contracts  with  the  plaintiff,  even 
though  the  damage  is  intentionally  and  maUciously  inflicted.  (See  Allen  v. 
Flood,  [1898]  A.  C.  1,  121,  171  ;   67  L.  J.  Q.  B.  119.) 

As  a  general  rule,  for  two  or  more  persons  to  conspire  maliciously — ^that  is, 
intentionally  and  without  just  cause  or  excuse — even  though  no  violence  or 
threats  of  violence  are  used,  to  injure  the  trade  of  another  is  an  actionable  wrong 
it  it  inflicts  damage  on  that  other.  (See  Terrvperton  v.  Russell,  [1893]  1  Q.  B.  715, 
729,  731 ;   82  L.  J.  Q.  B.  412,  as  explained  in  Quinn  v.  Leathern,  supra.) 

This  is  so,  whenever  the  act  done  by  any  of  the  defendants  in  furtherance  of 
their  common  purpose  is  either  a  crime  or  a  tort,  e.g.,  a  conspiracy  to  induce  others 
to  break  their  contracts  {lb.).  It  is  also  probably  so  in  the  case  of  a  conspiracy  to 
induce  a  large  number  of  workpeople  simultaneously  to  give  notices  which  wiU 
lawfully  determine  their  contracts.  But  it  is  very  doubtful,  in  spite  of  the 
decisions  in  Temperton  v.  Russell,  supra  ;  Trollope  v.  London  Building  Trades 
Federation,  12  T.  L.  R.  373 ;  and  South  Wales  Miners  Federation  v.  Glamorgan 
Coal  Co.,  [1905]  A.  C.  239  ;  74  L.  J.  K.  B.  525,  whether  an  action  will  Ke  for 
damage  caused  by  the  defendants  maUciously  combining  to  induce  persons  not 
to  enter  into  contracts  with  the  plaintiff,  although  such  a  combination  may  in 
some  oases  amount  to  a  criminal  conspiracy.  (See  R.  v.  Rowlands,  7  Q.  B.  671 ; 
R.  V.  Pamell,  14  Cox,  505.)     In  HutUey  v,  Simmons,  [1898]  1  Q.  B.  181  ;    67 
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2.  The  defendants  wrongfully  and  maliciously  conspired  and  combined 
amongst  themselves  to  procure,  cause  and  induce  the  customers  of  the 
plaintifi  in  his  said  business  to  cease  to  deal  with  him  and  not  to  continue 
dealing  with  him  in  his  said  business,  and  to  procure,  cause  and  induce  his 
servants  employed  by  him  in  his  said  business  to  leave  his  service  and  to 
abstain  from  continuing  therein. 

3.  The  defendants,  in  pursuance  of  such  conspiracy  and  combination, 
wrongfully  and  maliciously,  by  threats  and  coercion,  procured,  caused  and 
induced  divers  of  the  said  customers  of  the  plaintifi  to  cease  to  deal  with 
him  in  his  said  business  and  not  to  continue  dealing  with  him  therein. 

Particulars  : — [State  the  particulars.] 

4.  Further,  the  defendants,  in  pursuance  of  such  conspiracy  and  com- 
bination, wrongfully  and  maliciously,  by  threats  of  violence  and  of  the 
infliction  of  loss  on  them,  and  by  coercion,  procured,  caused  and  induced 
divers  of  the  said  servants  of  the  plaintifi,  employed  by  him  in  his  said 
business,  to  leave  his  service  and  to  abstain  from  continuing  therein. 

Particidars  :• — [State  them.} 

5.  By  reason  of  the  premises  the  plaintifi  was  greatly  injured  in  his 
said  business  and  lost  profits  he  otherwise  would  have  made  therein. 

Particulars  : — [State  them.] 

And  the  plaintifi  claims  £ damages. 

L.  J.  Q.  B.  213,  Darling,  J.,  held  that  it  was  no  tort  for  two  or  more  persons  merely 
to  oombine  to  do  an  act,  which,  it  done  by  one  person,  would  be  neither  a  tort 
nor  a  crime  ;  but  this  statement  of  the  law  was  regarded  as  too  wide  by  Lords 
Brampton  and  Lindley  in  Quinn  v.  Leathern,  [1901]  A.  C.  at  pp.  528,  529,  540  ; 
70  L.  J.  P.  0.  76  ;  although  it  was  in  accordance  with  the  Irish  case,  Kearney  v. 
Lloyd,  [1890]  26  L.  B.  Ir.  268,  and  was  not  in  any  way  inconsistent  with  the 
decision  in  Gregory  v.  Duhe  of  Brunswick,  1  0.  &  K.  2'4  ;  6  M.  &  G.  205,  and  has 
since  been  followed  in  Ireland  in  Sweeney  v.  Coote,  [1906]  1  I.  R.  51.  It  is  clear, 
however,  that  for  two  or  more  persons  to  agree  together  to  induce  others  not  to 
enter  into  any  contracts  with  the  plaintiff  is  not  an  actionable  tort  when  such 
advice  is  given  justifiably  and  hond  fide  for  the  good  of  the  persons  advised 
(see  South  Wales  Miners'  Federation  v.  Olamorgan  Coal  Co.,  [1905]  A.  C.  at 
pp.  245,  251 ;  74  L.  J.  K.  B.  525),  or  from  motives  of  seK-interest  in  fair  trade 
competition  (Mogul  8.S.  Co.  v.  McGregor,  supra),  or,  since  1906,  if  done  "  in 
contemplation  or  furtherance  of  a  trade  dispute  "  (6  Edw.  7,  c.  47,  s.  3),  post, 
p.  417.  The  subject  is  discussed  in  Odgers  on  the  Common  La-n-,  pp.  250 — ^256, 
618 — 627.  As  to  the  meaning  of  the  word  "  maliciously,"  see  the  judgment  of 
Halsbury,  L.G.,  in  Allen  v.  Flood,  [1898]  A.  C.  at  pp.  75,  84 ;  67  L.  J.  Q.  B. 
119. 

If,  however,  unlawful  acts,  such  as  watching  or  besetting  contrary  to  s.  7  of  the 
Conspu:acy  and  Protection  of  Property  Act,  1875,  are  made  use  of  to  carry  out 
the  joint  purpose,  and  damage  ensues,  an  action  for  damages  is  maintainable,  and 
if  necessary  an  injunction  to  prevent  the  continuance  or  repetition  of  the  acts 
of  wrong,  complained  of,  or  the  commission  of  similar  acts  of  wrong,  may  be 
granted.  (See  Quinn  v.  Leathern,  supra ;  Lyons  v.  Wilkins,  [1899]  1  Ch.  255  ; 
68  L.  J.  Ch.  146  ;   Walters  v.  Green,  [1899]  2  Ch.  696  ;  68  L.  J.  Ch.  730.) 
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Claim  for  Damages  and  Injunction  for  inducing  Persons  to  hreah  Con- 
tracts and  to  refuse  to  contract  with  the  Plaintiff  (x). 

1.  The  plaintifE  is  and  was  at  the  times  hereinafter  mentioned  a  mason 

and  builder,  employing  workmen  and  carrying  on  business  at .    The 

defendants  are  and  were  respectively  members  and  officers  of  the  

branches  of  certain  associations  or  societies  of  workmen  or  mechanics 

(having  branches  at )  and  of   a  joint  committee  thereof  established 

to  manage  and  control  the  affairs  of  such  associations  or  societies  at  — . 

2.  The  plaintifi  had  prior  to  the  wrongful  acts  of  the  defendants  herein 

mentioned  entered  into  a  contract  dated  the ,  19 — ,  with  Messrs. 

,  of ,  for  the  supply  by  them  to  the  plaintifi  of  a  quantity  of  slate. 

The  defendants,  knowing  that  the  said  contract  had  been  entered  into 
as  aforesaid,  maliciously  and  wrongfully  and  with  intent  to  injure  the 

plaintifi  procured  and  induced  the  said  Messrs.  to  break  their  said 

contract  and  to  refuse  to  perform  the  same,  and  the  said  Messrs.  

did  by  reason  of  such  procurement  and  inducement  break  and  refuse  to 
perform  such  contract,  whereby  the  plaintifi  lost  the  benefit  of  the  contract 
and  suffered  great  damage  and  inconvenience. 

3.  The  plaintifi  subsequently  entered  into  other  contracts  with  certain 

{x)  This  was  the  form  of  claim  used  in  Tempertonr.  Russell,  [1893]  1  Q.  B.  715  ; 
62  L.  J.  Q.  B.  412  ;  69  L.  T.  78.  As  to  the  necessary  particulars,  see  Temperton  v. 
Russell,  9  Times  L.  R.  318,  319,  post,  p.  915.  For  similar  forms,  see  Quinn  v. 
Leathern,  [1901]  A.  C.  at  p.  519  ;  70  L.  J.  P.  C.  at  p.  78  ;  Oiblan  v.  National 
Labourers'  Union,  [1903]  2  K.  B.  at  pp.  60.6,  607  ;  72  L.  J.  K.  B.  at  p.  908  ; 
Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation,  [1903]  2  K.  B.  at  p.  546 ; 
72  L.  J.  K.  B.  893. 

But  in  using  these  precedents,  regard  must  now  be  paid  to  the  provisions  of  the 
Trade  Disputes  Act,  1906,  which  enacts  inter  alia  as  follows  : — 

"  An  act  done  by  a  person  in  contemplation  or  furtherance  of  a  trade  dispute 
shall  not  be  actionable  on  the  ground  only  that  it  induces  some  other  person 
to  break  a  contract  of  employment  or  that  it  is  an  interference  with  the  trade, 
business,  or  employment  of  some  other  person,  or  with  the  right  of  some  other 
person  to  dispose  of  his  capital  or  his  labour  as  he  wiUs  "  (6  Edw.  7,  c.  47,  s.  3). 

"  (1)  An  action  against  a  trade  union,  whether  of  workmen  or  masters,  or 
against  any  members  or  officials  thereof  on  behaH  of  themselves  and  all  other 
members  of  the  trade  union  in  respect  of  any  tortious  act  alleged  to  have  been 
committed  by  or  on  behalf  of  the  trade  union,  shall  not  be  entertained  by  any 
Court. 

"  (2)  Nothing  in  this  section  shall  affect  the  UabiUty  of  the  trustees  of  a  trade 
union  to  be  sued  in  the  events  provided  for  by  the  Trades  Union  Act,  1871, 
section  nine,  except  in  respect  of  any  tortious  act  committed  by  or  on  behaK  of 
the  imion  in  contemplation  or  in  furtherance  of  a  trade  dispute  "  (6  Edw.  7, 
c.  47,  s.  4).  Thus  where  it  appears  that  an  action  of  tort  brought  against  a  trade 
union  and  others,  comes  within  the  prohibition  in  this  section,  an  order  will  be 
made  on  an  interlocutory  apphoation  striking  the  name  of  the  trade  union  out 
of  the  writ  and  all  subsequent  proceedings  ( Vaoher  v.  London  Society  of  Compositors, 
[1913]  A.  0.  107  ;   82  L.  J.  K.  B.  232). 
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Other  persons,  viz.,  ,  ,  and  ,  for  the  supply  by  the 

plaintifE  to  the  said  persons  of  certain  materials  on  agreed  terms,  and 
the  defendants  with  knowledge  thereof  maliciously  and  wrongfully  and 
with  intent  to  injure  the  plaintifE,  procured  and  induced  each  of  the  said 
persons  to  break  such  contracts  and  not  to  perform  the  same,  with  the  like 
result  as  in  the  preceding  paragraph  mentioned. 

4.  The  defendants  further  maliciously  and  wrongfully  and  with  intent 
to  injure  the  plaintifi  procured  and  induced  the  said  persons  in  the  two 
preceding  paragraphs  referred  to  and  other  persons  whose  names  are 
unknown  to  the  plaintifi  not  to  use  the  goods  supplied  by  the  plaintifE  and 
not  to  enter  into  other  contracts  with  the  plaintifi,  whereby  the  plaintiff 
has  suffered  great  loss  and  damage. 

5.  Further  and  in  the  alternative  the  defendants,  knowing  that  the 
plaintiff  had  entered  into  the  contracts  referred  to  in  paragraphs  2  and  3 
hereof,  maliciously  and  wrongfully  and  with  intent  to  injure  the  plaintiff 
procured  and  induced  the  workmen  in  the  employ  of  the  said  persons  who 
had  contracted  with  the  plaintiff  as  in  the  said  paragraphs  mentioned  not 
to  use  goods  supplied  by  or  do  work  for  or  for  the  benefit  of  the  plaintiff 
and  to  leave  the  service  of  their  employers  and  break  their  contracts  of 
service  if  their  said  employers  performed  their  said  contracts  or  entered 
into  other  contracts  with  the  plaintiff.  The  defendants  did  the  said  acts 
and  things  for  the  purpose  of  injuring  the  plaintiff  by  preventing  the 
said  persons  from  performing  their  said  contracts  or  from  entering  into 
other  contracts  with  the  plaintiff.  The  said  employers  by  reason  thereof 
broke  their  said  contracts  and  refused  to  perform  the  same  as  aforesaid 
and  refused  to  enter  into  other  contracts  with  the  plaintiff,  whereby 
the  plaintiff  lost  the  benefit  of  the  said  contracts  and  has  been  unable 
to  make  new  contracts  or  to  sell  materials  and  has  suffered  great  loss 
and  damage. 

6.  Further  and  in  the  alternative  the  defendants  have  maliciously  and 
wrongfully  and  with  intent  to  injure  the  plaintifi  intimidated  and  coerced 
the  said  persons  in  paragraphs  2  and  3  hereof  referred  to  to  break  their 
said  contracts  with  the  plaintifi,  to  the  plaintiff's  damage  as  aforesaid, 
and  have  further  intimidated  and  coerced  them  not  to  enter  into  new 
contracts  with  the  plaintiff,  whereby  the  plaintiff  has  suffered  the  damage 
set  out  in  the  preceding  paragraphs  hereof.  The  defendants  have  also 
intimidated  and  coerced  the  workmen  or  some  of  them  in  the  employ  of  the 
said  persons  to  do  the  acts  and  things  in  the  preceding  paragraph  hereof 
mentioned  for  the  purpose  and  with  the  result  in  the  said  paragraph 
mentioned. 

7.  The  plaintiff  in  the  alternative  says  that  the  acts  and  things  in  the 
preceding  paragraphs  hereof  complained  of  were  done  by  some  or  one  of 
the  defendants  with  the  authority  of  all  the  defendants. 

8.  Further  and  in  the  alternative  the  defendants  have  unlawfully  and 
maliciously  conspired  together  and  with  the  other  members  of  the  said 
associations  or  societies  and  other  persons  (all  whose  names  are  unknown  to 
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the  plaintifi)  to  do  the  acts  and  things  in  the  preceding  paragraphs  hereof 
complained  of  with  intent  to  injure  the  plaintifi  and  for  the  purposes 
mentioned  in  the  said  paragraphs,  whereby  the  plaintifi  has  sufiered  the 
damage  and  inconvenience  aforesaid. 

The  following  are  particulars  of  special  damage  sufiered  by  the  plaintiff 
by  reason  of  the  breaches  of  contract  referred  to  in  paragraphs  2  and  3 
hereof — 

Loss  on 's  contract £ 

Loss  on 's  contract £ 


9.  The  plaintiff  is  apprehensive  that  the  defendants  will  repeat  the 
acts  and  things  herein  complained  of  unless  they  are  restrained  by  this 
Honorable  Court. 

The  plaintiff  claims  : — 

(1)  £1000  damages. 

(2)  An  injunction  to  restrain  the  defendants  from  doing  the  acts  and 

things  set  out  in  paragraphs  2  to  8  hereof  and  to  prevent  a 
repetition  thereof. 


Trade  Libel. 
See  ante,  p.  405. 


Trade  Marks  («/). 

Claim  for  the  Infringement  of  a  Trade  Mark,  claiming  an  Injunction  and 
an  Account  or  Damages. 

1.  The  plaintiff  is  the  original  proprietor  of  a  trade  mark  [describe  it] 
and  was  registered  as  such  on  May  12th,  1912. 

{y)  The  law  relating  to  trade  marks  is  now  governed  by  the  Trade  Marks  Act, 
1905  (5  Edw.  7,  c.  15),  which  came  into  force  on  1st  April,  1906.  As  to  what  is  a 
trade  mark  capable  of  registration  under  that  Act,  see  ss.  8  and  9  and  In  re  Eastman 
Co.'s  Trade  Mark,  [1898]  A.  C.  671  ;  67  L.  J.  Ch.  628 ;  15  R.  P.  C.  476 ;  In  re 
Joseph  GrosfiM  &  Sons,  Ltd.,  [1910]  1  Ch.  118,  130 ;  79  L.  J.  Ch.  211 ;  and  as  to 
what  are  "invented  words  "  within  the  meaning  of  s.  64  of  the  former  Act  of 
1883,  now  repealed,  see  In  re  Apollinaris  Co.,  [1891]  2  Ch.  186 ;  In  re  Farben- 
fabriken,  [1894]  1  Ch.  645 ;  63  L.  J.  Ch.  257  ;  In  re  Densham,  [1895]  2  Ch.  176  ; 
64  L.  J.  Ch.  286,  634.  These  decisions  no  doubt  apply  to  the  same  words  in 
s.  9  of  the  Act  of  1905.  The  registration  of  a  person  as  proprietor  of  a  trade  mark 
gives  him  the  right  to  the  exclusive  use  of  it  (Trade  Marks  Act,  1905,  ss.  39, 
40,  41).     As  a  general  rule  no  action  will  lie  for  the  infringement  of  a  trade  mark 

B.L.  27 
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[If  the  plaintiff  is  not  the  original  proprietor  of  the  trade  mark,  shmo 
shortly  hoio  his  title  is  derived.] 

2.  The  defendant  lias  infringed  the  plaintifi's  trade  mark.  The  following 
are  the  acts  of  infringement  complained  of  :■ — [Set  them  out.] 

The  plaintiff  claims  : — 

(1)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

from  infringing  the  plaintiff's  said  trade  mark,  and  in  particular 
from  [stating  any  particular  injunction  sought]. 

(2)  An  account  or  damages. 


capable  of  registration,  unless  it  has  been  registered.  As  soon  as  it  has  been 
registered,  the  owner  has  a  property  in  the  trade  mark,  and  oan  recover  damages 
for  its  infringement  without  proof  of  any  fraudulent  intent  on  the  part  of  the 
defendant.  He  may  also  ordinarily  claim  an  injunction,  and  a  declaration  of  his 
right  to  the  exclusive  use  of  the  trade  mark,  and  an  account  of  the  profits  made  by 
the  defendant  from  wrongful  sales  of  goods  improperly  marked  with  the  trade 
mark.  But  he  cannot  as  a  rule  obtain  both  damages  and  an  account  of  profits 
{Lever  v.  Ooodmn,  36  Oh.  D.  1).  Proof  of  the  defendant  having  sold  goods  under 
the  forged  trade  mark  does  not  of  itself  entitle  the  plaintiff  to  recover  the  profits 
w~hich  he  would  have  made  by  the  sale  of  the  same  amount  of  goods,  as  it  cannot 
be  assumed  that  he  would  have  sold  them  if  the  defendant  had  not  {Leather  Cloth 
Co.  V.  HirschfieU,  L.  R.  1  Eq.  299  ;  13  L.  T.  427). 

An  action  for  infringing  a  trade  mark  is  maintainable  without  any  allegation 
or  proof  of  special  damage  {Badgers  v.  Nomll,  5  0.  B.  109 ;  Blofield  v.  Payne, 
4  B.  &  Ad.  410).  If  the  trade  mark  used  by  the  defendant  is  calculated  to 
deceive  purchasers,  it  is  not  usually  necessary  to  aUege  or  prove  that  any 
purchaser  was  actually  deceived  {Reddavjay  v.  Banham,  [1896]  A.  C.  199 ;  65 
L.  J.  Q.  B.  381);  but  if  the  plaintiff  alleges  that  "divers  persons"  were, 
deceived  thereby,  he  may  be  ordered  to  give  particulars  of  the  names  and 
addresses  of  such  persons  {Humphreys  v.  Taylor  Drug  Co.,  39  Ch.  D.  693.  But 
see  Duke  v.  Wisden  &  Co.,  77  L.  T.  67.  See  also  Rowland  v.  Miehdl,  13  R.  P.  C. 
457  ;  65  L.  J.  Ch.  857  ;  Grosvenm-  Chemical  Co.  v.  Greenfield,  [1909]  1  I.  R. 
32). 

A  right  of  action  for  slander  of  title  to  a  trade  mark  survives  to  the  executors 
of  the  proprietor  {Hatchard  v.  Mege,  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  B.  397  ;  anU, 
p.  405).  So  does  a  right  of  action  for  damages  or  an  account  of  profits  in  respect  of 
an  infringement  of  a  trade  mark  {Oakey  v.  Dalton,  35  Ch.  D.  700  ;  56  L.  J.  Ch. 
823). 

If  a  trade  mark  is  deceptive,  as  containing  any  material  misrepresentation,  the 
person  using  such  trade  mark  is  not  entitled  to  any  protection  in  respect  of  it. 
(S.  11  of  the  Trade  Marks  Act,  1905  ;  and  see  Cheavin  v.  Walker,  5  Ch.  D.  850  ; 
46  L.  J.  Ch.  486 ;  Eno  v.  Dunn,  15  App.  Cas.  252.) 

One  of  the  two  joint  owners  of  a  trade  mark  may  sue  separately  in  respect  of  the 
injury  to  his  separate  interest  by  infringement  {Dent  v.  Turpin,  2  J.  &  H.  139  ;  30 
L.  J.  Ch.  495 ;  Sheehan  v.  G.  E.  By.  Co.,  16  Ch.  D.  59  ;  50  L.  J.  Ch.  68). 

An  action  will  lie  for  fraudulently  procuring  the  plaintiff  to  manufacture  goods 
with  the  trade  mark  of  another  manufacturer,  whereby  the  plaintiff  was  subjected 
to  an  action  for  an  injunction,  which  was  compromised  {Dixon  v.  Fawcus,  3 
E.  &  E.  637  ;  30  L.  J.  Q.  B.  137). 
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Trespass  to  Goods  (z). 
Claim  for  Trespass  to  Goods. 

1.  Tlie  plaintifE  is  a  — — ■,  carrying  on  business  at . 

2.  The  defendant,  on  the ,  19—,  at ,  seized  and  took  the 

plaintifi's  horse  and  cart,  and  carried  away  the  same  and  disposed  of  them 
to  his  own  use. 

{z)  Any  actual  taking  of  goods  or  any  direct  and  immediate  injury  to  goods 
is  a  trespass ;  it  is  not  necessary  that  the  act  should  be  intentional  {Leame  v. 
Bray,  3  East,  593 ;  Fouldes  v.  WillougKby,  8  M.  &  W.  540).  An  indirect  inter- 
ference with  the  owner's  possession,  such  as  preventing  him  from  having  access  to 
his  goods,  or  locking  the  door  of  the  defendant's  room  in  which  they  are,  will 
not  support  the  action  {Hartley  v.  Moxham,  3  Q.  B.  701)  ;  but  a  direct  inter- 
ference with  the  goods,  such  as  a  wrongful  removal  of  them  from  one  place  to 
another,  is  sufficient  (Kirh  v.  Gregory,  L.  B.  I  Ex.  55). 

An  action  of  trespass  wiU  lie  for  beating  the  plaintiff's  dog  or  horse  {Dand  v. 
Sexton,  3  T.  R.  37) ;  and  also  for  goods  taken  under  an  illegal  distress,  as  where  no 
rent  was  due,  or  where  the  goods  were  privileged,  but  not  for  irregularities  in  dealing 
with  goods  under  a  distress.  (See  ante,  p.  295.)  If  a  bailee  of  goods  for  a  special 
purpose  destroys  them,  it  is  a  trespass  (Co.  Lit.  57  a ;  see  Countess  of  Salop  v. 
Crompton,  Cro.  Ehz.  777, 784 ;  and  see  ante,  pp.  281, 282).  One  tenant  in  common 
of  a  chattel  may  maintain  trespass  against  another  for  a  destruction  of  it  (2  Wms. 
Saund.,  1871  ed.,  p.  110  et  seq.). 

The  plaintiff  in  this  action  must  at  the  time  of  the  trespass  have  the  present 
possession  of  the  goods,  either  actual  or  constructive,  or  a  legal  right  to  the 
immediate  possession,  which  is  said  in  the  case  of  personal  property  to  draw  to  it 
the  possession  (2  Wms.  Saund.  47  b  ;  Johnson  v.  Diprose,  [1893]  1  Q.  B.  512  ;  62 
L.  J.  Q.  B.  291).  A  trustee  having  the  legal  property  may  sue,  though  the  bene- 
ficial interest  and  possession  are  in  another  {Wooderman  v.  BaldocJc,  8  Taunt.  676). 
A  special  or  temporary  right  to  the  present  possession,  as  that  of  a  hirer  of  goods, 
or  of  a  carrier,  or  baUee  who  has  actual  possession,  is  sufficient  to  support  an 
action  of  trespass  (Colwill  v.  Reeves,  2  Camp.  575  ;  2  Wms.  Saund.  47  e).  And 
the  person  having  such  special  property  in  the  goods  may  maintain  an  action  of 
trespass  even  against  the  absolute  owner  for  a  wrongful  taking  of  the  goods  by  the 
latter,  and  recover  damages  in  respect  of  his  hmited  interest  [Brierley  v.  Kendall, 
17Q.B.937;  and  see  Tamer  v.  fiarcZcos^Ze,  11  0.  B.  N.  S.  683  ;  31  L.  J.  C.  P.  193). 

Possession  is  prima  facie  evidence  of  the  right  to  possession,  and  therefore 
sufficient  to  maintain  the  action  against  a  wrongdoer  who  cannot  show  a  better 
right,  or  authority  under  a  better  title  {Elliott  v.  Kemp,  7  M.  &  W.  312).  Hence 
it  is  not  open  to  a  defendant  in  an  action  of  trespass  to  set  up  a  jiLS  tertii,  under 
which  he  cannot  justify,  to  rebut  the  title  of  the  plaintiff  who  was  in  actual 
possession  at  the  time  of  the  injury  complained  of ;  but  where  the  plaintiff  relies 
upon  a  mere  right  of  property  without  actual  possession,  the  defendant  may 
rebut  his  title  by  showing  a  jus  tertii.  (See  post,  p.  835.)  Where  possession  in 
fact  is  undetermined,  possession  in  law  follows  the  right  to  possess.  (See  Ramsay 
V.  Margrett,  [1894]  2  Q.  B.  18,  27  ;   63  L.  J.  Q.  B.  513.) 

By  3  &  4  WiU.  4,  o.  42,  s.  29,  in  all  actions  of  trespass  de  bonis  asportatis  the 
jury  may,  if  they  shall  think  fit,  give  damages  in  the  nature  of  interest  over  and 
above  the  value  of  the  goods  at  the  time  of  seizure. 
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3.  The  plaintiff  in  consequence  lost  the  value  of  the  said  horse  and  cart, 

viz.,  £ ,  and  was  unable  to  carry  on  his  said  business  and  was  deprived 

of  the  profits  which  he  would  otherwise  have  made  thereby  [add  particulars 
of  any  special  damage]. 

And  the  plaintiff  claims  £ damages. 


The  like. 

The  defendant,  on  the ,   19 — ,  at  ,  seized  and  took 

possession  of  a  china  dinner  service  of  the  plaintiff,  and  broke  and  injured 
the  same. 

Particulars  : — 

And  the  plaintifi  claims  £ damages. 


See  also  forms,  "  Conversion,"  ante,  p.  283,  and  "Distress,''  ante,  p.  296. 


Trespass  to  Land  (a). 


(a)  A  trespass  to  land  is  an  entry  upon  land  or  any  direct  and  immediate  act 
of  interference  with  the  possession  of  land ;  it  is  commonly  described  by  the 
terms  "  breaking  and  entering."  Thus,  a  trespass  may  be  committed  by  driving 
a  nail  into  the  plaintiff's  waU ;  or  by  shooting  into  the  plaintiff's  land ;  or  by 
placing  anything  above  and  overhanging  it.  (See  Corbett  v.  Hill,  L.  R.  9  Eq.  671.) 
But  a  mere  omission  or  nonfeasance  is  not  a  trespass. 

The  owner  of  horses,  cattle  and  other  animals,  in  which  property  exists,  is  as  a 
rule  bound  to  keep  them  from  straying  into  the  land  of  another,  and  if  they  do  so, 
it  is,  in  general,  actionable  as  a  trespass,  without  any  proof  of  neghgence  on  the 
part  of  the  owner.  But  he  is  not  liable  for  damage  caused  by  a  peculiar  mischievous 
disposition  of  such  animals,  unless  he  had  a  previous  knowledge  of  such  disposition, 
or  was  guilty  of  negligence.  (See  Cox  v.  BurUdge,  13  C.  B.  N.  S.  430  ;  32 
L.  J.  0.  P.  89 ;  Ellis  v.  Loftm  Iron  Co.,  L.  R.  10  C.  P.  10  ;  44  L.  J.  0.  P.  24 ; 
Coaker  v.  Willcooks,  [1911]  2  K.  B.  124  ;  80  L.  J.  K.  B.  1026  ;  Beeson  v.  Carvaiho, 
Times,  May  8th,  1914 ;  and  cases  cited,  ante,  p.  365.)  He  is  not  liable  to  an 
adjoining  occupier  for  their  straying,  where  such  straying  was  due  to  the  defect 
of  fences  which  it  was  the  duty  of  such  adjoining  occupier  to  maintain  (Child  v. 
Heam,  L.  R.  9  Ex.  176  ;  43  L.  J.  Ex.  100) ;  neither  is  he  liable  for  an  entry  by  his 
cattle  on  land  adjouiing  the  highway  when  bemg  driven  along  the  highway 
without  any  negligence  on  his  part  (Ooodwyn  v.  Chevehy,  4  H.  &  N.  631 ;  28 
L.  J.  Ex.  298  ;  Tillett  v.  Ward,  10  Q.  B.  D.  17  ;  52  L.  J.  Q.  B.  61).  As  to  tres- 
passes by  dogs,  see  Read  v.  Edwards,  17  0.  B.  N.  S.  245 ;  34  L.  J.  0.  P.  31 ; 
Sanders  v.  Teape,  51  L.  T.  463 ;  Miles  v.  Hutchings,  [1903]  2  K.  B.  714 ;  72 
L.  J.  K.  B.  775. 

The  continuance  of  a  trespass  is  a  fresh  trespass,  and  is  actionable  as  such 
(Holmes  v.  Wilson,  10  A.  &  E.  503),  notwithstanding  damages  may  have  been 
recovered  for  the  original  wrong  (Bowyer  v.  Cooh,  A  0.  B.  236  ;  Battishill  v.  Reed, 
18  0.  B.  696  ;  25  L.  J.  0.  P.  290.     Sco  now,  however,  Ord.  XXXVI.,  r.  58). 
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Statement  of  Glaim  for  Trespass  to  Land. 

The  defendant  [by  iis  servants  and  agents],  on  the ,  19 — , 

broke  and  entered  certain  land  of  the  plaintifE  called  the  Big  Field  at  ■ , 

in  the  county  of ,  and  depastured  the  same  with  cattle. 

Particulars  of  damage  : — 


A  trespass  is  aotionable  though  committed  umntentionally  or  by  mistake,  as 
where  the  defendant  mowed  the  plaintiff's  grass  by  mistake  for  his  own  (Basely  v. 
Clarkson,  3  Lev.  37). 

The  subject  of  the  trespass  must  be  real  and  corporeal  property,  as  land  or 
houses.  It  is  sufficient  if  the  plaintiEE  has  an  exclusive  right  to  the  vesture  of 
land  or  herbage  or  pasture,  although  he  may  have  no  other  interest  in  the  land 
(Co.  Litt.  4  b);  or  an  exclusive  right  of  cutting  turf  ;  or  a  several  right  of  fishing 
or  of  free  warren  {Lord  Bacre.  v.  Tebh,  2  W.  Bl.  1151  ;  Holford  v.  Bailey,  8  Q.  B. 
1000  ;  13  Q.  B.  426  ;  see  ante,  p.  317  ;  and  it  is  not  necessary  that  the  plaintifE 
in  such  oases  should  prove  exclusive  possession  of  the  soil  for  all  purposes  (Oox  v. 
Glue,  5  C.  B.  533,  551 ;  17  L.  J.  0.  P.  162).  But  an  mcorporeal  right  is  not  the 
subject  of  a  trespass ;  as  a  right  of  common  of  pasture,  or  of  fishing,  or  of  digging 
turf,  or  a  right  of  way,  or  a  right  to  a  pew  or  any  easement  annexed  to  land 
{Bryan  v.  Whistler,  8  B.  &  C.  288,  292). 

The  owner  of  the  soil  may  maintain  an  action  of  trespass  against  a  person 
entitled  to  rights  over  the  surface  for  acts  of  trespass  not  justified  by  the  exercise 
of  such  rights.  Thus  the  owner  of  land  subject  to  a  highway  over  it  may  sue 
for  any  act  amounting  to  a  trespass  upon  it  other  than  a  user  of  it  as  a  highway 
{Harriscm  v.  Duke  ofRvOand,  [1893]  1  Q.  B.  142, 147, 151, 156  ;  62  L.  J.  Q.  B.  117  ; 
Hickman  v.  Maisey,  [1900]  1  Q.  B.  752  ;  69  L.  J.  Q.  B.  5iy.  So  may  the  owner 
of  land  subject  to  a  pubho  market  held  thereon  {Mayor  of  Northampton  v.  Ward, 

I  Wils.  107).  The  owner  of  the  subsoil  of  land,  of  which  the  surface  belongs  to 
another,  may  maintain  an  action  for  a  trespass  to  the  subsoil  {Stammers  v.  Dixon, 
7  East,  203 ;    Cox  v.  Glue,  supra). 

In  order  to  maintain  an  action  for  trespass  to  land  the  plaintiff  must  have  a 
present  possessory  title.  The  owner  legally  entitled  to  possession  cannot  maintain 
an  action  of  trespass  before  entry  {Wallis  v.  Hands,  [1893]  2  Oh.  75  ;  62  L.  J.  Ch. 
586) ;  nor  can  a  lessee  or  an  assignee  of  a  term  sue  before  entry  {Ryan  v.  Clark, 
14  Q.  B.  65 ;  Harrison  v.  Blackburn,  17  C.  B.  N.  S.  678 ;  34  L.  J.  C.  P.  109). 
But  an  actual  entry  will  relate  back  to  the  time  when  the  legal  right  to  enter 
accrued,  so  as  to  support  an  action  for  a  preceding  trespass  {Bamett  v.  Guildford, 

II  Ex.  19  ;  Arvdersmi  v.  Raddiffe,  E.  B.  &  E.  806  ;  29  L.  J.  Q.  B.  128  ;  Ocean  Corp. 
V.  nford  Gas  Co.,  [1905]  2  K.  B.  493 ;  74  L.  J.  K.  B.  799).  Upon  entry  the 
rightful  owner  or  possessor  may  maintain  an  action  against  the  person  previously 
in  possession  {Butcher  v.  Butcher,  7  B.  &  C.  399  ;  Jones  v.  Chapman,  2  Ex.  803, 
821 ;  18  L.  J.  Ex.  456  ;  Lows  v.  Telford,  1  App.  Cas.  414,  426  ;  45  L.  J.  Ex.  613). 

An  owner  of  land,  having  a  right  of  entry  thereon,  who  by  force  enters  upon  his 
land  and  evicts  an  occupier  wrongfully  in  possession  thereof,  is  not  hable  in  damages 
to  such  occupier  for  the  eviction  and  forcible  entry,  even  though  he  may  have 
rendered  himself  Uable  to  be  indicted  for  a  forcible  entry  under  5  Ric.  2,  Stat.  1, 
c.  8  {Newton  v.  Harland,  1  M.  &  G.  644 ;  1  Sc.  N.  R.  474  ;  Beddall  v.  MaiOavd, 
17  Ch.  D.  174  ;  44  L.  T.  248).  If,  however,  in  the  course  of  such  entry  the  owner 
of  the  land  commits  an  mdependent  wrong,  he  would  seem  to  be  answerable  for 
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The  like,  claiming  an  Injunction. 

1.  The  plaintifi  was  and  is  the  owner  and  occupier  of  a  farm  called 

Highfield  Farm,  in  the  parish  of ,  and  county  of ,  through  which 

said  farm  a  private  road  of  the  plaintifi,  known  as  Highfield  Lane,  runs. 
The  defendant  wrongfully  claims  to  use  this  road  for  his  horses  and  carriages 
as  a  public  highway. 

2.  On  the ,  19 — ,  the  defendant  wrongfully  entered  the  said 

private  road  with  a  cart  and  horse,  and  a  number  of  servants  and  workmen, 
and  broke  down  and  removed  a  gate  which  the  plaintifi  had  caused  to  be 
placed  across  the  said  road,  and  wrongfully  used  the  said  road. 

3.  The  defendant  still  persists  in  the  said  claim,  and  threatens  and 
intends  to  repeat  the  acts  hereinbefore  complained  of. 

The  plaintiff  claims  : — 

(1)  £ damages. 

(2)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

from  continuing  or  repeating  any  of  the  acts  complained  of. 


For  Trespass  to  a  House  and  Seizure  of  Furniture  therein. 
1.  The  plaintifi  is  a  grocer  who  resides  and  carries  on  business  in  a 
house  and  shop  No.  — , Street, . 

it  in  damages  {Edmck  v.  Hawhes,  18  Ch.  D.  199  ;  50  L.  J.  Ch.  577  ;  but  see  Jones 
V.  Foky,  [1891]  1  Q.  B.  730  ;  60  L.  J.  Q.  B.  464). 

Actual  possession  as  owner  is  presumptive  proof  of  property,  and  is  sufficient 
against  a  mere  wrongdoer  who  cannot  show  any  better  title  or  authority  (Browne  v. 
Dawson,  12  A.  &  E.  624 ;  and  see  Asher  v.  Whitlock,  L.  B.  1  Q.  B.  1).  And  it  is 
not  open  to  the  defendant  to  set  up  a  jus  tertii  to  rebut  the  mere  possessory  title 
of  the  plaintiff,  unless  he  acted  under  the  authority  of  such  right.  (See  post, 
p.  835,  and  ante,  p.  419.)  A  person  who  has  contracted  merely  for  board  and 
lodging,  and  not  for  any  interest  in  the  premises,  cannot  maintain  trespass.  (See 
Wright  v.  Stavert,  2  E.  &  E.  721 ;  29  L.  J.  Q.  B.  161.) 

One  joint  tenant  or  tenant  in  common  of  land  cannot  maintain  an  action  of 
trespass  against  another  in  respect  of  the  exercise  of  any  acts  of  ownership  on  the 
land  by  the  latter,  consistent  with  the  right  of  the  former  (Martyn  v.  Knowlys, 
8  T.  R.  145  ;  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464  ;  41  L.  J.  0.  P.  221 ;  and  see 
Co.  Litt.  200) ;  but  trespass  lies  by  one  tenant  in  common  against  another  for 
an  actual  expulsion  of  the  plamtiff  from  the  land  by  the  defendant  {Murray  v. 
Hall,  7  0.  B.  441) ;  or  for  digging  up  and  oarrymg  away  the  soil  {Wilkinson  v. 
Haygarth,  12  Q.  B.  837) ;  or  for  destroying  buildmgs  {CressweU  v.  Hedges,  1  H.  &  C. 
421 ;  31  L.  J.  Ex.  497) ;  or  for  the  occupation  of  a  party-wall  to  the  exclusion  of 
the  plamtiff  {Stedman  v.  Smith,  8  E.  &  B.  1 ;  26  L.  J.  Q.  B.  314  ;  WaUon  v.  Gray, 
14  Oh.  D.  192  ;  49  L.  J.  Oh.  243) ;  but  not  for  puUing  down  a  party-wall  for  the 
purpose  of  rebuilding  it  {Cubitt  v.  Porter,  8  B.  &  C.  257). 

Au  action  for  trespass  to  land  situate  in  a  foreign  country  caimot  be  maintained 
in  the  Courts  of  this  country  {Companhia  de  Mo{arnbiqiie  v.  British  South  African 
Co.,  [1893]  A.  0.  602  ;  63  L.  J.  Q.  B.  70  ;  see  post,  p.  763).  And  as  to  land  m. 
a  colony,  see  Whitaker  v.  Forbes,  1  0.  P.  D.  51  ;  45  L.  J.  0.  P.  140. 

See  further  "  Injunction,"  ante,  p.  336.  As  to  a  claim  for  mesne  profits  m  an 
action  of  trespass,  see  post,  p.  872. 
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2.  On  June  5tli,  1914,  the  defendants,  by  their  servants  and  agents, 
broke  and  entered  the  plaintiff's  said  house  and  shop  and  seized  and  carried 
away  therefrom  the  household  furniture,  stock-in-trade,  goods,  and  efEects 
of  the  plaintiff,  which  were  therein. 

3.  By  reason  of  the  premises  the  plaintiff  has  been,  and  is  wrongfully 
deprived  of  his  said  household  furniture,  stock-in-trade,  goods,  and  effects 
and  prevented  from  carrying  on  his  business  as  a  grocer  and  deprived  of 
the  profits  which  he  would  otherwise  have  made. 

Particulars  of  fumituie,  &c. : — 
Particulars  of  loss  and  damage  : — 
And  the  plaintiff  claims  £ damages. 


For  Trespass  to  Coal  (6). 

1.  The  plaintiff  was  and  is  the  owner  and  occupier  of  certain  land  situate 
at ,  and  of  the  mines  and  minerals  thereunder. 

2.  The  defendant,  who  is  the  occupier  of  a  coal  mine  adjacent  to  the 

said  land  of  the  plaintiff,  on  and  about  and  since  the ,  19 — , 

broke  and  entered  the  said  land  of  the  plaintiff,  and  took  and  carried  away 
large  quantities  of  coal  of  the  plaintiff  from  under  the  said  land. 

Particulars : — 

And  the  plaintiff  claims  £ damages. 


For  other  forms  of  Claim  for  Trespass  to  Land,  see  Cooh  v.  Ward,  2  C.  P.  D. 
255  ;  46  L.  J.  C.  P.  554  ;  36  L.  T.  893  ;  Hurdman,  v.  N.  E.  Ry.  Co.,  3 
C.  P.  D.  168 ;  47  L.  J.  C.  P.  368  ;  38  L.  T.  339  ;  Buhe  of  Norfolk  v, 
Arhuthnot,  4  C.  P.  D.  290  ;  48  L.  J.  C.  P.  737  ;  41  L.  T.  317  ;  Parrott 
V.  Watts,  37  L.  T.  755  ;  Chapman  v.  Mid.  Ry.  Co.,  5  Q.  B.  D.  167,  431. 

(6)  In  the  absence  of  fraud,  negligence,  or  wiUul  trespass,  the  measure  of 
damages  for  the  wrongful  working  and  abstracting  of  another's  coal  is,  in  general, 
the  price  at  the  pit's  mouth,  less  the  cost  of  severance  or  getting  the  coal  and  of 
bringing,  it  to  the  surface  ;  but  where  the  trespass  is  wilful,  the  cost  of  severance 
or  getting  is  not,  in  general,  allowed  as  a  deduction  (Martin  v.  Porter,  5  M.  &  W. 
351 ;  Jegm  v.  Vivian,  L.  R.  6  Ch.  742  ;  40  L.  J.  Ch.  389  ;  Trotter  v.  Maclean, 
13  Ch.  D.  674,  586 ;  40  L.  J.  Ch.  389 ;  Taylor  v.  Mostyn,  33  Ch.  D.  226,  233  ; 
55  L.  J.  Ch.  893 ;  Phillips  v.  Homfray,  44  Ch.  D.  694,  702  ;  59  L.  J.  Ch.  547  ; 
Bidli  Goal  Co.  v.  Osborne,  [1899]  A.  C.  351 ;  68  L.  J.  P.  C.  49).  Where,  however, 
the  plaintiff  owned  a  small  patch  of  coal,  which  would  never  have  been  got  but 
for  the  adjacent  workings  of  the  defendants,  and  damages  for  the  innocent 
abstraction  of  this  coal  by  the  defendants  were  assessed  at  the  value  of  the  coal 
to  the  plaintiff,  such  assessment  was  sustained  on  appeal  {Livingstone  v.  Baivyard's 
Coal  Co.,  5  App.  Cas.  25,  33,  42  ;  see  also  Taylor  v.  Mostyn,  supra).  Where  the 
defendants  trespassed  by  depositing  spoil  from  their  coUiery  upon  the  land  of 
another,  the  reasonable  value  of  the  land  for  tipping  purposes,  and  not  merely  its 
diminished  value  to  the  plaintiff,  was  taken  as  the  measure  of  damages  ( Whitwham 
V.  Westminster  Coal  Co.,  [1896]  1  Ch.  894 ;  76.  2  Ch.  538  ;  65  L.  J.  Ch.  608, 
741). 
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See  forms  of  declarations  under  the  old  system — For  breaking  and  entering 
a  landing  stage  moored  to  a  wharf  on  a  river :  Eastern  Counties  Ey.  Co. 
V.  Dorling,  5  C.  B.  N.  S.  821 ;  28  L.  J.  C.  P.  202  ;  for  a  trespass  on  the 
seashore  with  bathing  machines  :  Mace  v.  Philcox,  15  C.  B.  N.  S.  600  ;  33 
L.  J.  C.  P.  124  ;  for  a  trespass  on  the  towing  path  of  a  canal :  Monmouth- 
shire Canal  and  Ry.  Co.  v.  Hill,  4  H.  &  N.  421 ;  28  L.  J.  Ex.  283 ;  for  a 
trespass  in  entering  the  plaintiff's  house  under  an  informal  warrant :  Delaney  v. 
Fox,  1  C.  B.  N.  S.  166 ;  for  a  trespass  in  entering  the  plaintiff's  house  and 
taking  away  his  stock-in-trade  under  an  unfounded  claim,  stating  special 
damage  to  his  trade  and  credit :  Brewer  v.  Dew,  11  M.  &  W.  625  ;  by  one 
tenani  in  common  against  another,  for  a  trespass  in  destroying  the  property  : 
Cresswell  v.  Hedges,  1  H.  &  C.  421 ;  31  L.  J.  Ex.  497. 


Trespass  to  the  Person. 
Claim  for  Assault  and  Battery  (c). 

1.  On  the  5tli  May,  1914,  the  defendant  assaulted  and  beat  the  plaintifi 

at  ■ ,  l>y  [here  describe  the  assault  and  battery  complained  of,  as,  for 

instance,  striking  him  on  the  head  with  a  stick  and  so  cutting  open  his  head 
and  spoiling  his  hat  and  clothes]. 

2.  In  consequence  the  plaintifi  was  for  a  long  time  unable  to  transact 

his  business  of  a ,  and  incurred  expenses  for  nursing  and  for  surgical 

and  medical  attendance. 

Particulars  of  injuries  : — 
Particulars  of  Joss  and  damage  : — 
And  the  plaint'  1  claims  £ damages. 


(c)  A  battery  is  the  unlawful  beating  of  another.  The  least  touching  of  another's 
person  hostUely  or  against  his  will  is  a  battery.  It  includes  the  striking  another  with 
a  missile  (Pursell  v.  Horn,  8  A.  &  E.  602).  To  be  a  trespass,  the  act  must  be  either 
intentional  or  the  result  of  negligence  {Leame  v.  Bray,  3  East,  599  ;  Stanley  v. 
Powell,  [1891]  1  Q.  B.  86  ;  60  L.  J.  Q.  B.  52).  H  the  damage  be  the  result  of  pure 
accident,  or  of  some  agency  over  which  the  defendant  had  no  control  so  that  it 
was  not  his  act,  an  action  for  trespass  cannot  be  maintained  (Halt  v.  Feaniley, 
3  Q.  B.  919  ;  Holmes  v.  MaXher,  L.  E.  10  Ex.  261  ;  44  L.  J.  Ex.  176  ;  Sadler  v. 
SowCh  Staffordshire,  etc.,  Tramways  Co.,  23  Q.  B.  D.  17  ;  58  L.  J.  Q.  B.  421). 
Touching  a  person  for  the  purpose  of  calling  his  attention  is  not  a  battery.  An 
action  does  not  lie  for  a  medical  examination  of  the  person  to  which  the  plaintiff 
submitted  under  the  influence  of  supposed  authority,  where  the  submission  was 
not  caused  by  force  or  threats,  or  by  reasonable  fear  of  violence  (Latter  v.  Braddell, 
50  L.  J.  Q.  B.  166,  448). 

An  assault  is  an  attempt  at  a  battery  ;  a  menacing  attitude,  as  holding  up  a 
hand  or  stick  to  strike  a  person  who  is  within  reach  thereof  at  the  time,  constitutes 
an  assault. 
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For  False  Imprisonment  (d). 

1.  The  defendant,  on  the  —  — — ,  19—,  assaulted  the  plaintifi  and 
gave  him  into  the  custody  of  a  policeman  upon  a  false  charge,  then  made 
by  the  defendant,  of  stealing  ten  yards  of  cloth,  and  caused  the  plaintiff 
to  be  imprisoned  in  the  police  office  at for hours. 

2.  On  the  following  day  the  plaintifi  was  brought  in  custody  before  a 
magistrate  upon  the  said  charge,  and  the  defendant  then  procured  the 
said  magistrate  to  remand  the  plaintifi  to  prison  upon  the  said  charge 

until  the ,  19 — ,  when  he  was  again  brought  in  custody  before 

the  said  magistrate,  when  the  said  charge  was  dismissed. 

Particulars  : — 

[Here  state  any  special  damage,  including  any  costs  incurred  in  the  plaintiff's 
defence.] 
And  the  plaintifi  claims  £ damages. 

(d)  An  imprisonment  consists  in  the  restraint  of  the  liberty  of  a  person,  as  by 
confining  him  in  a  prison  or  within  walls,  or  by  forcibly  detaining  him  in  an  open 
place.  It  must  amount  to  a  total  restraint  of  his  liberty  for  some  period,  however 
short.  A  partial  obstruction  of  his  will,  as  the  prevention  of  his  going  in  one 
direction  or  in  all  directions  but  one,  does  not  constitute  an  imprisonment  {Bird  v. 
Joji&s,  7  Q.  B.  742 ;  and  see  Herd  v.  WeardaleSted.CoalS  CokeCo.,  [1913]  3  K.B. 
771 ;  82  L.  J.  K.  B.  1354).  A  restraint  by  authority  to  which  the  plaintiff  submits 
may  be  an  imprisonment,  although  he  is  not  actually  touched  {Warner  v.  Eiddiford, 
4  C.  B.  N.  S.  180,  204).  If  A.  orders  a  pohceman  to  arrest  B.,  it  is  an  imprison- 
ment by  A.  as  well  as  by  the  pohceman,  and  is  ground  for  an  action  of  trespass 
against  A.  (see  Walters  v.  W.  H.  Smith  &  Son,  Ltd.,  [1914]  1  K.  B.  595 ;  83 
L.  J.  K.  B.  336) ;  but  it  A.  merely  states  the  facts  to  a  pohceman,  who  on  his 
own  responsibihty,  takes  B.  into  custody,  this  is  no  imprisonment  or  trespass  by  A. 
Merely  signing  the  charge  sheet  by  direction  of  the  police-constable  does  not 
amount  to  giving  in  charge  {Qrinham  v.  Willey,  4  H.  &  N.  496  ;  28  L.  J.  Ex.  242  ; 
Sewdl  V.  National  Telephone  Co.,  Ltd.,  [1907]  1  K.  B.  557  ;  76  L.  J.  K.  B.  196). 
Where,  however,  a  person  puts  the  law  in  motion  mahciously  and  without  reason- 
able or  probable  cause,  it  is  ground  for  an  action  for  malicious  prosecution  (see 
ante,  p.  352). 

An  action  will  lie  for  false  imprisonment  under  colour  of  legal  process,  provided 
the  process  has  been  set  aside  for  irregularity,  &c.  Both  the  party  and  his  soHoitor 
are  in  general  Uable  for  the  trespass  committed  in  such  cases  {Bates  v.  Pilling, 
6  B.  &  C.  38  ;  ColMt  v.  Foster,  2  H.  &  N.  356  ;  26  L.  J.  Ex.  412).  So  also  an 
action  will  he  for  a  trespass  committed  under  legal  process  where  the  judgment 
and  execution  have  been  set  aside  as  against  good  faith  {Brown  v.  Jones,  15 
M.  &  W.  191 ;  and  see  Cash  v.  Wells,  I  B.  &  Ad.  376). 

An  act  done  by  the  command  of  the  Crown  is  not  a  trespass  {Buron  v.  Denman, 
2  Ex.  167) ;  nor  is  the  act  of  a  judge  acting  judicially  within  his  jurisdiction 
{Dicas  V.  Lord  Brougham,  6  C.  &  P.  249  ;  Anderson  v.  Oorrie,  [1895]  1  Q.  B.  668). 

A  remand  being  the  act  of  the  magistrate  cannot  be  charged  as  a  substantive 
trespass,  but  may  form  the  ground  of  a  claim  for  mahoious  prosecution  {Holtum  v. 
Lotun,  6  C.  &  P.  726  ;  Lock  v.  Ashton,  12  Q.  B.  871). 

As  to  the  extent  of  the  responsibihty  of  masters  for  the  acts  of  their  servants 
see  ante,  pp.  353,  363. 
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Against  a  Railway  Company  for  Assault  and  False  Imprisonment. 

1.  On  the ,  19 — ,  the  plaintifE  was  travelling  as  a  passenger  from 

• — —  to for  reward  to  the  defendants. 


2.  On  the  said  day,  the  defendants,  by  their  servants,  assaulted  the 
plaintifE  at  — ■ — ;  and  forcibly  dragged  him  out  of  a  railway  carriage  of  the 
defendants,  and  wrongfully  imprisoned  him  at station  for  —  houis. 

Particulars  of  damage  : — 

And  the  plaintifi  claims  £ damages. 


Claim  in  an  Action  for  Damages  for  Assault  in  forcibly  ejecting  the  Plaintiff 
from  a  Public  Meeting. 

1.  The  plaintifi  on  the ,  19 — ,  upon  the  invitation  of  the 

Association,  of  which  the  plaintifi  was  a  member,  attended  a  public 

meeting  held  at  [the  Town  Hall] . 


2.  In  the  course  of  such  meeting  some  of  the  persons  present,  including 
the  defendants,  expressed  their  approval  of  the  opinions  expressed  by  G.  H., 
one  of  the  speakers,  whilst  the  plaintifi  expressed  his  disapproval  thereof 
as  he  lawfully  might. 

3.  Thereupon  the  defendant  G.  D.,  who  was  the  chairman  of  the  said 
meeting,  directed  the  defendant  E.  F.  to  remove  and  eject  the  plaintifi 
from  the  said  meeting,  and  the  defendant  E.  F.  in  accordance  with  such 
directions  seized  the  plaintiff  and  with  great  force  shoved  and  thrust  him 
out  of  the  said  meeting  [and  out  of  the  said  Town  Hall],  flinging  him  with 
violence  down  the  stairs,  whereby  he  was  thrown  down  and  seriously 
bruised  and  injured. 

Particulars  of  injuries  : — 
Particulars  of  damage  : — 
And  the  plaintiff  claims  £ damages. 


Waste  (e). 

Claim  for  Voluntary  Waste  in  a  Dwelling-house. 

1.  In  the  month  of  May,  1914,  the  defendant  was  tenant  to  the  plaintiff 
of  a  dwelling-house  known  as ,  at ,  under  a  deed  \pr,  a  written 

(e)  Waste  is  of  two  kinds,  voluntary  and  permissive  waste,  the  former  con- 
sisting in  acts,  as  pulling  down  a  house  ;  the  latter  in  omissions,  as  suffering  a 
house  to  fall  into  decay.  Any  act  which  alters  the  nature  of  the  thing  demised 
is  in  general  to  be  regarded  as  waste  ( West  Ham  Charity  v.  East  London  Water- 
works, [1900]  1  Ch.  624  ;  69  L.  J.  Oh.  257).  It  has  been  said  that  no  act  amounts 
to  waste  which  is  not  injurious  to  the  inheritance  or  reversion,  either  by  diminish- 
ing the  value  of  the  estate,  or  by  increasing  the  burden  upon  it,  or  by  impairing 
the  evidence  of  the  title  to  it  (Jones  v.  Chappell,  L.  R.  20  Eq.  539,  540  ;  44  L.  J.  Ch. 
658  ;  Tucker  v.  Linger,  21  Ch.  D.  18,  28  ;  51  L.  J.  Ch.  713).  Where  trees  arc 
excepted  out  of  a  lease  and  the  tenant  cuts  them  down,  it  is  not  waste,  but  a 
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agreement]  dated ,  19 — ,  [or  under  a  verbal  agreement  made  on 

tie ,  19 — ],  from  year  to  year  [or,  for  a  term  of years  from 

the ,  19 — ;  or,  as  the  case  may  he]. 

trespass  [GoodrigU  v.  Vivian,  8  East,  190).     As  to  the  distmotion  between  waste 
and  trespass,  see  Lovmdes  v.  Bettk,  33  L.  J.  Ch.  451. 

An  action  for  waste  Hes  agamst  any  tenant  for  hfe  or  for  years  and  also  against 
any  tenant  by  the  courtesy,  tenant  in  dower,  or  guardian.  Such  persons  are 
liable  for  any  voluntary  waste  committed  by  them  although  they  have  entered 
into  no  express  obUgation  or  contract  to  that  effect,  but  not  it  would  seem  for 
permissive  waste  {Ydlowly  v.  Gower,  11  Ex.  274;  1  Wms.  Saund.,  1871  ed., 
p.  374 ;  2  75.,  p.  646  ;  Woodhmse,  v.  Walker,  5  Q.  B.  D.  .104 ;  49  L.  J.  Q.  B.  609  ; 
Davies  v.  Davies,  38  Ch.  D.  499).  Thus,  an  action  for  mere  permissive  waste  will 
not  lie  at  the  suit  of  a  remainderman  against  a  tenant  for  life  whose  tenancy  was 
created  by  a  will  or  settlement  not  imposing  on  ^im  any  duty  to  repair,  &c. 
(Powys  V.  Blagrove,  4  D.  M.  &  G.  448 ;  In  re  CaHwrigU,  41  Ch.  D.  632  ;  58  L.  J.  Ch. 
590 ;  In  re  Parry,  [1900]  1  Ch.  160 ;  69  L.  J.  Ch.  190).  Where  an  express  duty 
to  repair,  &c.,  is  imposed  on  a  tenant  for  life  or  years  by  the  instrument  creating 
his  tenancy,  he  will,  of  course,  be  responsible  for  permissive  waste  arising  from 
his  neglect  of  such  duty.  A  tenant  at  will  is  not  hable  for  permissive  waste 
{Harnett  v.  MaiOand,  16  M.  &  W.  257). 

It  is  an  implied  term  of  a  tenancy,  in  the  absence  of  express  agreement,  that 
the  tenant  shall  use  the  premises  in  a  tenant-like  manner  {Standen  v.  Chrismas, 
10  Q.  B.  135),  and  that  a,  tenant  of  a  farm  shall  use  it  in  a  husbandlike  manner 
(Powley  V.  Walker,  5  T.  R.  373) ;  but  the  tenant  is  not  impliedly  liable  for  reason- 
able wear  and  tear  (Torriano  v.  Young,  6  C.  &  P.  8  ;  and  see  Martin  v.  Oilham, 
7  A.  &  E.  540).  The  same  act  or  omission  may,  of  course,  be  both  waste  and  a, 
breach  of  covenant  or  contract,  and  then  the  landlord  may  sue  both  in  tort  and 
in  contract  (Kirdyside  v.  Thornton,  2  Wm.  Bl.  1111 ;  Torriano  v.  Young,  6  C.  &  P. 
8,  11) ;  but  the  terms  of  the  lease  or  covenant  may  restrict  the  habihty  of  a 
tenant  for  acts  which  would  otherwise  be  waste  ( Yellowly  v.  Gower,  11  Ex.  274). 
The  liability  for  waste  may  also  be  restricted  by  local  usage  or  custom  not  excluded 
by  the  terms  of  the  tenancy  {Honywood  v.  Honywood,  L.  R.  18  Eq.  306 ;  43 
L.  J.  Ch.  652  ;  Tucker  v.  Unger,  21  Ch.  D.  18  ;  8  App.  Cas.  508  ;  51  L.  J.  Ch.  713, 
941 ;  Dashwood  v.  Magniac,  [1891]  3  Ch.  306).  The  liabUity  for  waste  is  also  in 
some  cases  restricted  by  the  Settled  Land  Act,  1882.     (See  ss.  29,  35.) 

In  order  to  maintain  this  action,  the  plaintiff  must  have  a  vested  interest  in  the 
reversion  at  the  time  when  the  waste  was  committed ;  thus,  an  heir  cannot  sue 
for  waste  done  in  the  life  of  his  ancestor  (2  Inst.  305 ;  2  Wms.  Saund.  252  ;  and 
see  Bacon  v.  Smith,  1  Q.  B.  345).  But  the  action  can  be  brought  by  any  one  who 
has  a  reversion  or  vested  remainder,  whether  in  fee  or  in  tail  or  for  life  or  for 
years.  Such  a  reversioner  or  remainder  can  sue  for  any  act  of  voluntary  waste 
which  is  injurious  to  his  reversion,  whether  committed  by  a  stranger  or  by  the 
tenant.  As  to  such  actions,  see  "  Beversion,"  ante,  p.  394,  and  2  Wms.  Saund. 
252  (a) ;  Woodhouse  v.  Walker,  supra.  The  action  may  lie  at  the  suit  of  one  tenant 
in  common  against  another,  where  one  does  waste  against  the  wiU  of  the  other 
(see  per  Littledale,  J.,  in  Cubitt  v.  Porter,  8  B.  &  C.  257,  268) ;  but  it  does  not  he 
where  one  cuts  down  trees  fit  to  out,  reaps  crops,  or  cuts  grass  for  hay  {Martyn  v, 
Knowlys,  8  T.  R.  145 ;  Jacobs  v.  Seward,  L.  R.  5  H.  L.  464 ;  41  L.  J.  C.  P.  221). 
So  one  tenant  in  common  of  a  coal  mine  cannot  sue  the  other  in  waste  for  working 


Digitized  by  Microsoft® 


428   STATEMENTS  OF  CLAIM  IN  ACTIONS  FOR  TORTS 

2.  On  the  23rd  of  tlie  said  month,  the  defendant  wrongfully  committed 
waste  in  the  said  dwelling-house  by  pulling  down  and  removing  the  doors, 
windows,  and  fixtures  belonging  to  the  same  and  affixed  thereto,  and 
carrying  them  away  and  disposing  of  them  to  his  own  use. 

Particulars  : — 

And  the  plaintifi  claims  £ •  damages. 


For  permissive  Waste  in  a  Dwelling-house  against  a  Tenant  for  Years, 
hound  by  the  Terms  of  his  Tenancy  to  Repair. 

1.  Since  June  24th,  1910,  the  defendant  has  been  and  still  is  in  occupation 

of  a  dwelling-house  known  as ,  at ,  of  which  he  was  tenant  to  the 

plaintifi  for  the  term  of  seven  years  under  a  lease  dated  June  18th,  1910. 

the  coal  {Job  v.  PotUm,  L.  R.  20  Eq.  84 ;   44  L.  J.  Ch.  262  ;    and  see  4  &  6 
Anne,  c.  3  (o.  16,  Ruff.),  s.  27,  ante,  p.  47). 

By  Ord.  XVI.,  r.  37,  "  In  all  cases  of  actions  for  the  prevention  of  waste,  or 
otherwise  for  the  protection  of  property,  one  person  may  sue  on  behalf  of  himself 
and  all  persons  having  the  same  interest." 

There  is  a  further  kind  of  waste  termed  equitable  waste,  which  was  formerly 
cognisable  only  in  Courts  of  Equity,  but  which  is  now  recognised  in  all  Divisions 
of  the  High  Court  of  Justice.  By  s.  25  (3)  of  the  Judicature  Act,  1873,  "  An  estate 
for  life  without  impeachment  of  waste  shall  not  confer,  or  be  deemed  to  have 
conferred,  upon  the  tenant  for  life  any  legal  right  to  commit  waste  of  the  descrip- 
tion known  as  equitable  waste,  unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating  such  estate." 

Equitable  waste  consists  in  the  doing,  by  a  tenant  for  life  whose  tenancy  is 
"  without  impeachment  for  waste,"  acts  of  destructive  injury  to  the  property  to 
the  detriment  of  the  persons  entitled  in  remainder  (Baker  v.  Sebright,  13  Ch.  D. 
179  ;  49  L.  J.  Ch.  65).  It  is  equitable  waste  on  the  part  of  such  tenant  to  cut 
down  trees  unfit  for  cutting  to  the  detriment  of  the  property,  or  trees  required 
for  the  shelter  or  ornament  of  a  mansion-house,  or  to  commit  any  wanton  or 
malicious  act  destructive  of  the  property.  A  tenant  in  fee  simple  subject  to  an 
executory  devise  over  may  not  commit  equitable  waste  (Blake  v.  Peters,  31 
L.  J.  Ch.  889  ;  Turner  v.  Wright,  Johns.  740  ;  2  De  G.  P.  &  J.  234 ;  29  L.  J.  Ch. 
470) ;  nor  may  a  lessee  for  years  without  impeachment  of  waste  commit  acts 
destroying  and  causing  lasting  injury  to  the  inheritance. 

When  an  action  for  waste  is  brought  during  the  term  of  the  tenancy,  the  ordinary 
measure  of  damage  is  the  diminution  in  value  of  the  reversion  by  reason  of  the 
matters  complained  of  (Whitham  v.  Kershaw,  16  Q.  B.  D.  613);  but  where  an 
action  is  brought  for  waste  to  buildings,  &c.,  and  is  commenced  after  the  expiration 
of  the  term,  the  ordinary  measure  of  damages  is  the  amount  required  to  put  the 
premises  into  repair  (Woodhouse  v.  Walker,  5  Q.  B.  D.  404 ;  49  L.  J.  Q.  B.  609). 

An  injunction  may  in  a  proper  case  be  claimed  to  prevent  further  or  appre- 
hended acts  of  voluntary  waste,  but  it  is  not  the  practice  to  grant  an  injunction 
against  unimportant  and  trivial  acts  not  affecting  title,  nor,  in  general,  against 
permissive  or  ameliorating  waste  (Doherly  v.  Alhnan,  3  App.  Cas.  709  ;  Powys  v. 
Blagrave,  4  D.  M.  &  G.  458  ;  In  re  Cartwright,  41  Oh.  D.  532  ;  58  L.  J.  Ch.  590  ; 
Menx  V.  Cobley,  [1892]  2  Ch.  253).  The  term  "  amelioratmg  waste  "  denotes 
acts  which  are  technically  waste,  but  which  in  fact  improve  the  property. 
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2.  The  said  lease  contained  covenants  by  the  defendant  of  which  the 
following  are  material : — 

(a)  I 

(b)  I  [Here  state  briefly  the  substance  of  the  covenant  to  repair.] 
(c)) 

3.  During  the  year  1914,  the  defendant  wrongfully  committed  waste  in 
the  said  dwelling-house  by  sufiering  the  same  to  become  ruinous  and  in 
decay  in  the  roof,  walls,  and  timbers  thereof  for  want  of  such  needful  and 
necessary  repairing  thereof  as  the  defendant  by  the  terms  of  his  said 
covenants  was  bound  to  execute. 

Particulars  of  dilapidations  : — 

[The  defects  are  as  follows  :  stating  the  same  and  giving  such  other  par- 
ticulars as  the  nature  of  the  case  may  require.] 
And  the  plaintifE  claims  £ damages. 


For  Voluntary  Waste  in  Woods,  Hedges,  <&c. 

1.  In  the  month  of  June,  1914,  the  defendant  was  tenant  to  the  plaintiff 
from  year  to  year  of  a  farm,  lands  and  woods,  at . 

2.  On  divers  dates  during  the  said  month,  the  defendant  wrongfully 
committed  waste  in  the  said  farm,  lands  and  woods,  by  felling,  lopping, 
topping,  and  shrouding  the  trees  of  the  plaintiff  there  growing  and  being, 
and  by  rooting  up  and  destroying  the  hedges  and  fences  of  the  plaintiff 
there  also  growing  and  being. 

Particulars : — 

[Give  such  details  as  to  the  acts  and  time  as  may  be  necessary.] 
And  the  plaintiff  claims  £ damages. 


For  oilier  forms  of  Pleadings  in  Actions  for  Waste,  see  Barnes  v.  Doioling, 
44  L.  T.  809  ;  Dashivood  v.  Magniac,  [1891]  3  Ch.  306,  309  ;  Meux 
V.  Cobley,  [1892]  2  Ch.  255. 


Water  and  Watercourses  (/). 


(/)  The  proprietor  of  land  has  u,  right  to  have  the  natural  streams  of  water 
which  run  through  or  by  his  land  run  in  their  natural  course  and  in  their  natural 
state. 

Each  riparian  proprietor  has  a  right  to  take  a  reasonable  amount  of  water  from 
a  natural  stream  as  it  flows  past  his  land  for  his  ordinary  purposes,  such  as  the 
watering  of  his  cattle,  the  use  of  his  household,  the  watering  of  his  garden,  &c. ; 
and  such  use  does  not  render  him  liable  to  any  other  proprietor  who  may  be 
injured  by  the  diminution  of  the  flow  thereby  caused.  He  is  further  entitled  to 
use  it  for  manufacturing  or  secondary  or  extraordinary  purposes  connected  with 
or  incident  to  his  land  and  to  dam  up  or  divert  the  water,  subject  to  the  condition 
that  he  does  not  thereby  sensibly  dimuiish  or  alt«-  the  flow  of  the  stream  or  the 
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quality  or  state  of  the  water  so  as  to  prejudice  or  injure  any  other  riparian  owner 
{Ormerod  v.  Todmorden  MiU  Co.,  11  Q.  B.  D.  155  ;  52  L.  J.  Q.  B.  445 ;  Kensit  v. 
G.  E.  By.  Co.,  27  Ch.  D.  122  ;  54  L.  J.  Oh.  19 ;  Young  v.  Banhier  Distillery  Co., 
[1893]  A.  0.  691,  698;  Baily  v.  Clarl,  [1902]  1  Ch.  649,  663;  71  L.  J.  Ch.  396). 

These  rights  are  not  founded  on  a  right  of  property  in  the  water,  nor  on  pre- 
scription, but  they  exist  ex  jure  naturce  as  incident  to  the  ownership  of  land 
(Chasemore  v.  Bichards,  7  H.  L.  C.  349  ;  29  L.  J.  Ex.  81 ;  Svnndon  Waterworks 
Co.  V.  Wilts  Canal  Co.,  L.  R.  7  H.  L.  696  ;  45  L.  J.  Ch.  638  ;  Bradford  Corp.  v. 
Ferrand,  [1902]  2  Ch.  655 ;  71  L.  J.  Ch.  859).  All  riparian  proprietors  have 
these  rights,  and  the  right  of  each  is  subject  to  the  same  rights  in  the  others 
(Erribrey  v.  Owen,  6  Ex.  369).  A  riparian  proprietor  has  no  natural  right  to  use 
the  water  for  purposes  foreign  to  or  unconnected  with  his  riparian  land,  or  to 
seU  it  to  others  for  uses  unconnected  therewith  {Boheris  v.  Qwyfrai  District  Council, 
[1899]  1  Ch.  583  ;  [1899]  2  Ch.  608  ;  68  L.  J.  Ch.  757  ;  McCartney  v.  London- 
derry By.  Co.,  [1904]  A.  C.  301 ;  73  L.  J.  P.  C.  73). 

The  bed  of  a  natural  stream  prima  facie  belongs  in  severalty  to  the  respective 
riparian  proprietors  usque  ad  medium  filum  aqum  :  but  such  proprietors  have  not 
the  right  of  using  it  iu  a  manner  to  interfere  with  the  natural  flow  of  the  stream 
{Bichett  V.  Morris,  L.  R.  1  So.  Ap.  47  ;  and  see  Crossley  v.  Lightowler,  L.  R.  2  Ch. 
478  ;  36  L.  J.  Ch.  584  ;  Orr-Ewing  v.  Colquhoun,  2  App.  Cas.  839,  851  ;  Tilbury  v. 
Silva,  45  Oh.  D.  98).  The  bed  of  a  navigable  tidal  river  belongs  prima  facie  to 
the  Crown,  so  far  as  the  tide  flows  {Williams  v.  Wilcox,  8  A.  &  E.  314 ;  Smith  v. 
Andrews,  [1891]  2  Ch.  678) ;  but  the  above-mentioned  rights  of  riparian  pro- 
prietors exist  also  in  navigable  tidal  rivers,  subject  to  the  public  rights  of  naviga- 
tion and  to  any  authority  conferred  by  statute  (Lyon  v.  Fishmongers^  Co.,  1  App. 
Cas.  662  ;  46  L.  J.  Ch.  68).  As  to  encroachments  on  the  beds  of  such  rivers,  see 
Att.-Gen.  x.  Lrnisdale,  L.  R.  7  Eq.  377  ;  38  L.  J.  Ch.  335 ;  Att.-Gen.  v.  Terry, 
L.  R.  9  Ch.  423 ;  29  L.  T.  716. 

Besides  the  rights  to  flowing  water  arising  ex  jure  naturce  as  above  mentioned, 
other  rights  in  excess  of  the  natural  rights  of  a  riparian  proprietor,  may  be  acquired 
by  grant  or  by  prescription  {Acton  v.  Blundell,  12  M.  &  W.  324,  353  ;  Sampson  x. 
Hoddinott,  1  C.  B.  In^.  S.  690 ;  26  L.  J.  C.  P.  148 ;  Mclntyre  v.  McGavin,  [1893] 
A.  C.  268,  273).  Such  rights  are  within  the  Prescription  Act,  1832,  s.  2,  cit«d 
post,  p.  859,  and  when  acquired,  will  be  in  derogation  of  the  rights  of  the  other 
riparian  proprietors  higher  up  or  lower  down  the  stream ;  and  it  will  be  a  good 
defence  to  any  action  brought  by  such  riparian  owners  for  any  violation  of  their 
natural  rights,  if  it  can  be  shown  that  the  acts  of  which  they  complain  are  nothing 
more  than  the  legitimate  exercise  by  another  riparian  proprietor  of  rights  which 
he  has  obtained  by  grant,  or  by  prescription,  or  in  some  other  lawful  way  {Mclntyre 
V.  McGavin,  supra).  That  the  wrongful  acts,  it  continued,  might  ripen  into  a 
right  is,  in  general,  a  sufficient  ground  for  nominal  damages,  or  for  an  injunction, 
even  though  no  actual  damage  has  been  sustained  {Pennington  v.  Brinsop  Hall  Co., 
5  Ch.  D.  769 ;  44  L.  J.  Ch.  773 ;  Young  v.  BanUer  Distillery  Co.,  [1893]  A.  C. 
691,  698  ;  McCartney  v.  Londonderry  By.  Co.,  [1904]  A.  C.  at  pp.  305,  313). 

Known  and  defined  streams  of  water  flowing  underground  are,  it  is  said,  subject 
to  the  same  rules  as  streams  on  the  sui-face  {Chasemore  x.  Bichards,  7  H.  L.  C.  349  ; 
29  L.  J.  Ex.  81,  85  ;  Grand  Junction  Canal  Co.  x.  Shcgar,  L.  R.  6  Ch.  483 ;  Brad- 
ford Corporation  v.  Ferrand,  [1902]  2  Ch.  655 ;  71  L.  J.  Ch.  859).  A  landowner 
may  absolutely  appropriate  water,  whether  on  the  surface  or  rmderground,  not 
running  in  defined  streams,  as  it  passes  through  his  land,  and  he  may,  by  pumping, 
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well-sinking,  and  other  lawful  operations  on  his  own  land,  prevent  such  waters 
from  reaching  his  neighbour's  land  without  thereby  affording  ground  for  action 
{Bradford  (Mayor  of)  v.  Pickles,  [1895]  1  Ch.  145  ;  [1895]  A.  C.  587  ;  64  L.  J.  Ch. 
101,  759).  Water  percolating  below  the  surface  in  no  defined  channel  is  "  a 
common  reservoir  or  source  in  which  nobody  has  any  property,  but  of  which 
everybody  has,  as  far  as  he  can,  the  right  of  appropriating  the  whole  "  {per 
Brett,  M.R.,  in  Ballard  v.  Tomlinson,  29  Ch.  D.  at  p.  121 ;  54  L.  J.  Ch.  456). 
But  an  owner  of  land  is  liable  to  an  action  if  he  fouls  such  water  under  his  land  and 
permits  it  to  escape  in  a  foul  state  on  to  his  neighbour's  land  {Hodghinson  v. 
Ennor,  4  B.  &  S.  229  ;  32  L.  J.  Q.  B.  231). 

If  the  owner  of  a  mine  pumps  up  water  so  that  it  is  thereby  caused  to  flow  into 
an  adjacent  mine,  he  is  liable  to  an  action  {Baird  v.  Williamson,  16  C.  B.  N.  S. 
376 ;  33  L.  J.  C.  P.  101 ;  Young  v.  Banhier  Distillery  Co.,  supra) ;  but  where 
mining  operations  have  caused  a  subsidence  of  the  surface,  and  a  consequent  flow 
of  rainfall  into  an  adjacent  lower  coalfield,  the  injuries,  being  entirely  from 
gravitation  and  percolation,  are  not  a  valid  ground  for  any  claim  for  damages 
{Wilson  V.  Waddell,  2  App.  Cas.  95  ;  see  "  Support  of  Land,"  ante,  p.  407).  Lower 
land  is  subject  to  the  natural  servitude  of  receiving  the  flow  of  surface  and  perco- 
lating water  from  the  higher  land,  and  no  action  will  lie  for  damages  caused 
thereby,  even  if  by  ordinary  agricultural  draining  operations  carried  out  upon  the 
higher  land  the  mode  of  discharging  such  water  is  altered  to  the  detriment  of  the 
lower  land  (76.). 

An  owner  of  land  has,  in  general,  a  right  to  do  anything  he  chooses  on  his  own 
land  with  regard  to  the  diversion  or  storage  of  water,  provided  that  he  does  not 
allow  or  cause  that  water  to  go  upon  his  neighbour's  land  so  as  to  affect  that  land 
in  some  other  way  than  the  way  in  which  it  has  been  affected  before,  and  does  not 
interfere  with  any  easement  his  neighbour  may  have  {West  Cumberland  Iron  Co. 
V.  Kenyon,  11  Ch.  D.  782  ;  48  L.  J.  Ch.  793).  If  a  landowner  by  artificial  means 
brings  water  on  to  his  land  for  his  own  purposes  which  would  not  naturally  come 
there,  he  is,  in  general,  bound  at  his  peril  to  keep  it  on  his  land,  and,  if  it  escapes, 
he  is  primd  facie  liable,  even  without  negligence,  for  any  damage  thereby 
occasioned  to  his  neighbour's  land  as  by  flooding  his  neighbour's  mine  {Bylands  v. 
Fletcher,  L.  R.  3  H.  L.  330  ;  37  L.  J.  Ex.  171  ;  and  see  Fletcher  v.  Smith,  2  App. 
Gas.  781  ;  S.  C,  Smithv.  Musgrave,  47  L.  J.  Q.  B.  4  ;  Charing  Cross,  die,  Co.  v. 
Hydraulic  Power  Co.,  [1914]  3  K.  B.  772 ;  83  L.  J.  K.  B.  1352).  But  he  will  not  be 
liable,  apart  from  negligence,  it  the  escape  of  such  water  is  proximately  caused  by 
the  act  of  God  or  vis  major,  as  by  extraordinary  floods  which  could  not  reasonably 
have  been  anticipated  {Nichols  v.  Marsland,  2  Ex.  D.  1 ;  46  L.  J.  Ex.  174  ; 
Thomas  v.  Birmingham  Canal  Co.,  43  L.  T.  435 ;  49  L.  J.  Q.  B.  851),  or  by  the 
malicious  act  of  some  third  person  {Richards  v.  Lothian,  [1913]  A.  C.  263 ;  82 
L.  J.  P.  C.  42),  or  (in  many  cases)  if  the  water  was  brought  on  to  the  land  by 
artificial  means  authorised  by  statute  in  execution  of  powers  given  or  duties 
imposed  by  statute  ;  but  in  each  case  the  extent  of  the  liability  is  to  be  determined 
on  a  consideration  of  the  wording  and  purpose  of  the  enactment  {Oeddis  v.  Pro- 
prietors of  Bann  Reservoir,  3  App.  Cas.  430  ;  Dixon  v.  Met.  Board  of  Works,  7 
Q.  B.  D.  418  ;  50  L.  J.  Q.  B.  772  ;  Evans  v.  M.  S.  &  L.  By.  Co.,  36  Ch.  D.  626  ; 
Green  v.  Chelsea  Waterworks  Co.,  70  L.  T.  547  ;   10  Times  L.  R.  259). 

A  right  to  discharge  water  along  an  artificial  channel  on  to  another  person's 
land  can  only  be  acquired  by  grant,  prescription,  or  contract.  A  landowner, 
however,  who  has  acquired  a  right  to  discharge  pure  water  on  to  his  neighbour's 
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Claim  for  Disturbance  of  the  Plaintiff's  Natural  Right  to  the  Flow  of  a 
Stream  by  Obstructing  and  Diverting  the  Water  (g). 

1.  The  plaintifi  is  the  owner  [or,  is  possessed]  of  land,  known  as ,  in 

the  parish  of  ,  in  the  county  of  ,  through  which  there  runs  a 


land,  will  be  liable  if  he  discharges  water  in  a  polluted  state  thereon  (Wood  v. 
Wavd,  3  Ex.  748  ;  Magor  v.  Chadwick,  11  A.  &  E.  571),  and  the  whole  of  the  water 
may  be  stopped  (Cawhwdl  v.  Russell,  26  L.  J.  Ex.  34).     So,  a  right  to  send  down 
water  and  soil  does  not  include  a  right  to   send  the  refuse  from  manufactures 
{Chadwick  v.  Marsdm,  L.  R.  2  Ex.  285  ;  36  L.  J.  Ex.  177).     But  a  right  may  be 
acquired  to  discharge  water  and  sewage,  through  channels,  gutters,  and  drains, 
on  to  adjacent  land,  as  in  Thomas  v.  Thomas,  2  C.  M.  &  R.  35 ;  also  the  right  to 
discharge  the  rain-water  from  the  eaves  of  buildings,  as  in  BattishiU  r.  Beed,  18 
C.  B.  696  ;  25  L.  J.  C.  P.  290.     But  the  person  on  to  whose  land  water  or  drainage 
has  been  poured  along  an  artificial  channel  has,  as  a  rule,  no  right  to  compel  the 
continuance  of  its  flow  against  the  person  discharging  it   (Oaved  v.  Martyn,  19 
C.  B.  N.  S.  732 ;  34  L.  J.  C.  P.  353 ;  Brymho  Water  Co.  v.  Leslers,  8  R.  329),  or 
against  the  proprietors  through  whose  land  it  flows  (Wood  v.  Wavd,  3  Ex.  748). 
Such  a  right  can  only  be  acquired  by  prescription,  grant,  or  contract  {Sampson  v. 
Hoddinott,  1  C.  B.  N.  S.  590 ;   26  L.  J.  C.  P.  148 ;   Kensit  v.  G.  E.  By.  Co.,  23 
Ch.  D.  566  ;  27  Ch.  D.  122  ;  52  L.  J.  Oh.  608  ;  54  L.  J.  Ch.  19),  unless,  indeed,  the 
artificial  watercourse  was  originally  made  under  such  circumstances,  and  was 
so  used,  as  to  give  him  all  the  rights  that  the  riparian  proprietors  would  have  had 
if  it  had  been  a  natural  stream  {Sutcliffe  v.  Booth,  32  L.  J.  Q.  B.  136  ;  Holker  v. 
Porritt,  L.  R.  8  Ex.  107  ;  10  lb.  159  ;  Baily  v.  Clark,  [1902]  1  Ch.  649  ;  71  L.  J.  Ch. 
396).     The  right  to  an  artificial  watercourse,  as  against  the  party  creating  it,  must 
depend  upon  the  character  of  the  watercourse  and  the  circumstances  under  which 
it  was  created  {Qreatrex  v.  Hayward,  8  Ex.  293).    A  natural  stream  of  water 
flowing  in  an  ancient  artificial  channel  is,  in  general,  subject  to  the  same  rules  of 
law  as  a  natural  stream  in  its  natural  channel  (Beeston  v.  Weate,  5  E.  &  B.  986  ; 
25  L.  J.  Q.  B.  115 ;   Holker  v.  Porritt,  L.  R.  8  Ex.  107  ;   L.  R.  10  Ex.  59  ;   42 
L.  J.  Ex.  85 ;  44  L.  J.  Ex.  52). 

As  to  what  amounts  to  abandonment  of  water  rights,  see  Crossley  v.  Lightowler, 
L.  R.  2  Ch.  478 ;  36  L.  J.  Ch.  584.  A  mere  variation  in  the  mode  of  enjoying 
riparian  rights  will  not  destroy  or  affect  such  rights  {Pennington  v.  Brinsop  Coal 
Co.,  5  Ch.  D.  769  ;  46  L.  J.  Ch.  773). 

As  to  actions  by  reversioners,  see  "  Reversion,''  ante,  p.  394,  and  s.  8  of  the 
Prescription  Act,  1832. 

(g)  In  an  action  brought  by  a  riparian  proprietor,  it  must  appear  clearly  on  the 
Statement  of  Qaim  whether  he  is  suing  only  for  a  violation  of  his  natural  right,  or 
whether  he  claims  some  wider  acquired  right  {Frankum  v.  Earl  Falmouth,  2  A.  &  B. 
452).  In  the  latter  case  the  ground  upon  which  the  claim  is  founded,  whether 
by  grant  or  prescription  at  common  law  or  under  the  statute  (2  &  3  WiU.  4,  c.  71), 
should  be  set  out  in  the  Statement  of  Claim  (see  Harris  v.  Jenkins,  22  Ch.  D.  481 ; 
52  L.  J.  Ch.  437  ;  Pledge  v.  Pomfret,  74  L.  J.  Ch.  357),  and  the  extent  of  the  right 
claimed  should  also  be  clearly  stated  {Duncan  v.  Louch,  6  Q.  B.  904  ;  Tebbutt  v. 
Selby,  6  A.  &  E.  786).  But  where  the  claim  is  founded  upon  a  right  as  a  riparian 
owner  ex  jure  natures,  the  above  form  would  be  sufficient ;  since  it  shows  sufii- 
ciently  the  circumstances  giving  the  right  claimed,  and  alleges  its  infringement. 
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stream  known  as  tlie  Arrow  Brook ;  and  as  sucli  riparian  owner  [or, 
occupier]  lie  is  entitled  to  the  flow  of  tlie  said  stream  to  and  through  the 
said  land. 

2.  The  defendant,  in  the  month  of ,  19 —  [and  thenceforth  until, 

&c.,  state  how  long  the  acts  complained  of  were  continued},  wrongfully  ob- 
structed the  said  stream  and  diverted  large  quantities  of  the  water  thereof 
away  from  the  said  land  of  the  plaintifi,  and  thereby  greatly  diminished 
the  quantity  of  water  which  flowed  down  the  said  stream  to  and  through 
the  said  land,  and  deprived  the  plaintifi  of  the  flow  of  water  to  which  he 
was  entitled  as  aforesaid. 

3.  The  defendant  still  continues  such  obstruction  and  diversion  of  the 
water  of  the  said  stream  as  aforesaid,  and  threatens  and  intends  to  continue 
the  same,  unless  restrained  by  injunction  from  so  doing. 

Particulars : — 

[Stale  particulars  of  the  acts  complained  of,  and  of  the  datmge  sustained 
therefrom  by  tlie  plaintiff. 1 
The  plaintifi  claims  : — 

(1)  £ damages. 

(2)  An  injunction  to  restrain    the  defendant,  his  agents,  servants, 

and  workmen,  from  continuing  or  repeating  any  of  the  wrongful 
acts  complained  of,  and  from  obstructing  or  diverting  the  water 
of  the  said  stream  in  any  manner  so  as  to  interfere  with  the 
plaintifi's  said  rights. 


Far  Disturbance  of  a  Prescriptive  Right,  to  the  Flow  of  Water  for  a  Mill  (A). 

1.  The  plaintifi  was  [and  still  is]  possessed  of  certain  land  at  ■ — ■ — ,  and 
of  a  water-mill  erected  thereon.  A  stream  known  as  the  Willow  Brook 
flows  to  and  through  the  said  land  and  has  from  time  immemorial  been 
used  for  working  the  said  mill. 

2.  The  plaintifi  was  at  all  times  hereinafter  mentioned  [and  still  is] 
entitled  by  prescription  to  have  the  benefit  of  the  flow  of  the  water  of  the 
said  stream,  and  to  divert  and  use  such  water  for  the  purpose  of  working 
the  said  mill. 

3.  The  rights  above  mentioned  were  acquired  by  prescription  from  time 
immemorial.    The  plaintifi  is  tenant  of  the  said  land  and  mill  with  the 

appurtenances  under  a  lease  granted  to  him  on  the  — - — ■  of ,  19 — ,  by 

E.  F.,  who  was  seised  thereof  in  fee,  and  who,  and  whose  predecessors  in 
title,  enjoyed  from  time  immemorial  the  said  rights  for  themselves  and 
their  tenants. 

4.  In  the  alternative  the  plaintifi  says  that  he  acquired  the  said  rights 
under  the  Prescription  Act,  1832,  by  uninterrupted  enjoyment  as  of  right 
for  twenty  or  in  the  alternative  forty  years  before  this  action. 

5.  [Repeat  the  words  of  paragraph  2  of  the  last  form  down  to  the  words  "  to 

{h)  See  note  {g),  p.  432. 
B.L.  28 
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and  tliroiigli  tie  said  land,"  then  proceed  as  follows  : — and  deprived  tlie 
plaintifi  of  the  benefit  to  whicli  he  was  entitled,  and  hindered  and  pre- 
vented him  from  diverting  or  using  the  said  water  for  the  purpose  aforesaid, 
and  thereby  caused  great  loss  and  damage  to  the  plaintifi.] 

6.  [Repeat  paragraph  3  of  the  last  form.] 

Particulars  : — 

The  acts  complained  of  are  as  follows,  viz.  [state  them]. 

The  loss  and  damage  sufiered  by  the  plaintifi  are  as  follows,  viz.  [state 
the  damage  sustained  by  the  plaintiff,  including  any  special  damage  by  loss  of 
business,  &c.]. 

The  plaintifi  claims,  &c.  [as  in  last  form]. 


For  Penning  bach  the  Water  of  a  Stream  on  to  the  Plaintiff's  Land  (i). 

1.  The  plaintifi  was  and  is  possessed  of  a  meadow  called ,  adjoining 

the  river ,  at •,  and  was  and  is  entitled  as  such  riparian  occupier 

[or  owner]  of  the  said  meadow  to  have  the  said  river  flow  by  and  away 
from  the  said  meadow  without  obstruction  or  hindrance. 

2.  The  defendant,  on  or  about  the ,  19 — ,  wrongfully  obstructed 

the  flow  of  the  said  river  by  erecting  and  continuing  a  wall  or  dam  in  the  bed 
of  the  said  river,  about  20  yards  lower  down  the  said  river  than  the  said 
meadow,  and  thereby  penned  and  forced  back  the  water  of  the  said  river,  so 
that  it  was  hindered  and  prevented  from  flowing  by  and  away  from  the  said 
meadow  as  it  of  right  ought  to  have  done,  and  overflowed  and  flooded 
the  said  meadow  and  occasioned  great  loss  and  damage  to  the  plaintifi. 

3.  [Repeat  paragraph  3  of  the  first  form.] 
Particulars  : — [State  particulars  as  in  the  first  form.] 
The  plaintifi  claims,  &c.  [as  in  first  form]. 


See  forms  of  declaration  under  tJie  old  system — For  causing  a  watercourse  to 
flow  with  unusual  violence :  Williams  v.  Morland,  2  B.  &  C.  910 ;  for 
diminishing  the  force  of  the  stream  :  Blagrave  v.  Bristol  WaterworJcs  Co., 
1  H.  &  N.  369  ;  26  L.  J.  Ex.  57  ;  against  a  waterworks  company  for  taking 
more  water  than  they  were  authorised  to  take  :  Penarth  Harbour  Co.  v.  Cardiff 
Waterworks  Co.,  7  C.  B.  N.  S.  816  ;  29  L.  J.  C.  P.  230. 

By  a  Riparian  Proprietor,  for  a  Nuisance  by  Pollution  of  the  Water  in  a 
River,  claiming  an  Injunction  and  Damages  (j). 

1.  The  plaintifi  is  the  owner  [or,  lessee]  and  occupier  of  a  farm  Imown 
as ,  through  which  there  runs  a  river  known  as . 


(i)  See  note  (g)  p.  432. 

(j)  The  pollution  of  a  stream  with  refuse  or  flith  to  the  mjury  of  riparian 
proprictorB,  or  others  having  a  right  to  the  beneficial  use  of  the  water  in  its 
ordinary  state,  is  a  miisanoe  for  w  hioh  damages  may  bo  obtained  (Murgatroyd  v. 
Robinson,  7  E.  &  B.  391 ;  20  L.  J.  Q.  B.  233 ;  Cliapman  v.  Auckland  Union,  23 
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2.  The  defendant  or  persons  in  his  employ  pollute  the  water  in  the  said 
river  by  passing  into  the  same  the  refuse  of  the  defendant's  dye-works 
at ,  situate  higher  up  the  said  river. 

Particulars  of  damage  : — 

The  plaintiff  claims  : — 

(1)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

fi'om  sending  from  the  said  dye  works  into  the  said  river  any 
matter  so  as  to  pollute  the  waters  thereof,  or  to  render  them 
unwholesome  or  unfit  for  use,  to  the  injury  of  the  plaintifi  [or, . 
as  the  case  may  be]. 

(2)  Damages  in  respect  of  the  said  nuisance. 

{See  R.  S.  C,  1883,  A'p;p.  C,  Sect.  VI.,  No.  12.) 


Claim  against  a  Waterworks  Company  for  Wrongfully  Erecting  a  Reservoir 
and  Polluting  the  Water  of  a  Stream. 

1.  The  plaintifi  is  a  silk  dyer  and  in  and  for  some  years  prior  to  the  year 
19 —  was  the  owner  and  possessor  of  certain  lands  and  of  certain  dye-works 

and  premises  erected  thereon  at in .     The  said  lands  were  situate 

on  the  banks  of  a  natural  stream  called  the  river ,  and  the  said  dye- 
works  and  premises  were  erected  close  to  the  said  stream. 

2.  The  plaintifi  prior  to  and  during  part  of  the  year  19 —  carried  on  his 
trade  and  business  of  a  silk  dyer  at  the  said  dye-works  and  premises. 

3.  The  plaintifi  for  the  purposes  of  his  said  trade  and  business  used  and  was 

entitled  to  use  the  water  of  the  said  river ;  he  was  entitled  to  have  the 

use  of  it  for  the  said  purposes  in  its  natural  state  and  without  being  polluted 
and  disturbed  and  made  muddy  and  impure  as  hereinafter  mentioned. 

4.  For  the  purposes  of  the  plaintifi's  trade  and  business  it  was  necessary 
that  the  said  water  should  be,  and  except  so  far  as  natural  causes  rendered 
it  otherwise  he  was  entitled  to  have  the  use  of  it,  pure  and  soft  and  free  from 
mud,  silt,  sand  and  other  impurities. 

Q.  B.  D.  294  ;  58  L.  J.  Q.  B.  504).  The  fact  that  a  stream  is  fouled  by  others  as 
well  as  by  the  defendant  is  no  answer  to  an  action  to  restrain  the  fouUng  by  him 
(Crossley  v.  Lightowkr,  L.  E.  2  Oh.  478;  36  L.  J.  Ch.  584;  Att.-Qm.  v.  Leeds 
Corporalion,  L.  E.  5  Ch.  583  ;  39  L.  J.  Ch.  711). 

Where  a  local  board  under  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
did  no  act  themselves  to  cause  a  nuisance,  but  merely  neglected  their  duty  of 
providing  a  proper  and  satisfactory  system  of  drainage,  such  neglect  of  duty  was 
held  to  be  no  ground  of  action  by  an  individual  injured  for  damages  or  injunction, 
the  remedy  being  by  complaint  to  the  Local  Government  Board,  whose  order  may 
be  enforced  by  mandamus  [Glossop  v.  Heston  Local  Board,  12  Ch.  D.  102 ;  48 
L.  J.  Ch.  736 ;  Pasmore  v.  OswaldtwisOe,  [1898]  A.  C.  387  ;  67  L.  J.  Q.  B.  635. 
See  "Mandamus,"  ante,  p.  356).  A  special  jurisdiction  is  given  by  the  Elvers 
Pollution  Acts,  1876,  1893,  to  the  County  Courts  to  restrain  persons  or  corpora- 
tions from  knowingly  permitting  sewage  to  flow  into  streams.  (See  Kirkheaton 
Local  Board  v.  Ainley,  [1892]  2  Q.  B.  274 ;  61  L.  J.  Q.  B.  812  ;  Yorkshire  West 
Biding  Council  v.  Holmfirth,  [1894]  2  Q.  B.  842  ;   63  L.  J.  Q.  B.  485.) 
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5.  The  defendants  are  the Waterworks  Company,  which  company 

was  incorporated  by  the  statute  —  &  —  Vict.  c.  —  for  the  purpose  of 

taking  water  from  certain  springs  called  the Springs  for  supplying  the 

inhabitants  of with  pure  water  and  for  other  purposes.    These  powers 

were  extended  by  The Waterworks  Act,  18 —  ( —  &  —  Vict.  c.  — ), 

with  which  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  and 
the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  were  incor- 
porated, and  again  by  the  statute  —  &  —  Vict.  c.  — . 

6.  The  defendants  in  the  year  19 —  constructed  and  built  and  erected  a 
reservoir  and  embankment  and  certain  other  works  higher  up  the  said  river 
than  the  plaintiS's  said  lands,  dye-works  and  premises,  and  kept  and 
continued  the  same  so  built  and  erected  during  all  the  times  hereinafter 
referred  to. 

7.  The  defendants  improperly  and  negligently  omitted  to  clean  and  keep 
clean  the  said  reservoir,  and  allowed  the  same  to  become  and  remain  unclean 
and  foul. 

8.  The  defendants  wrongfully  omitted  to  provide  proper  means  for 
filtering  and  purifying  the  water  which  flowed  away  from  the  said  reservoir, 
and  they  managed  the  same  in  a  negligent  and  improper  manner  and 
continued  to  do  so  during  all  the  times  hereinafter  referred  to. 

9.  By  such  acts  and  omissions  the  defendants  wrongfully  polluted  and 
disturbed  the  water  of  the  said  river  and  rendered  and  made  it  muddy, 
hard  and  impure,  and  full  of  mud,  silt,  sand  and  other  impurities  to 
a  much  greater  extent  than  it  would  naturally  have  been. 

10.  In  consequence  thereof  the  said  water  became  and  was  rendered  and 
continuously  thenceforth  remained  tinfit  for  the  purposes  of  the  plaintiS's 
said  trade  and  business,  and  he  was  unable  to  use  and  lost  the  use  of  it  for 
the  said  purposes  and  thereby  was  hindered  and  prevented  from  carrying 
on  his  said  trade  and  business  in  so  free  a  manner  as  he  would  otherwise 
have  done  and  became  and  was  unable  to  carry  it  on  properly,  and  it  was 
greatly  diminished  and  decreased,  and  he  lost  the  profits  and  advantages 
which  he  woidd  otherwise  have  derived  from  it,  and  his  said  lands,  dye- 
works  and  premises  were  greatly  diminished  in  value,  and  eventually,  in 

,  19 — ,  he  was  obliged  to  sell  and  did  sell  the  same  for  a  much  less  price 

than  he  would  otherwise  have  obtained  for  the  same. 

11.  If  the  defendants  claim  a  right  to  construct,  build,  and  erect  the  said 
reservoir,  embankment,  and  works,  and  continue  the  same  under  the 
powers  given  to  them  by  the  said  or  any  other  Acts  of  Parliament,  the 
plaintiS  says  that  the  said  Acts  gave  them  no  power  to  construct,  build, 
and  erect  the  same  so  as  to  produce  the  efiect  in  the  9th  and  10th  para- 
graphs hereof  mentioned,  and  that  the  defendants  exceeded  the  powers 
given  them  by  the  said  Acts  or  did  not  comply  with  the  conditions  subject 
to  which  they  were  granted. 

Particulars  under  paragraphs  7,  8,  10  and  11  are  as  follows  : — 
Particulars  of  damage  are  as  follows  : — 
The  plaintiff  claims  £2000. 
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Ways  {k). 

Claim  for  obstructing  a  Private  Right  of  Way  (k). 

1.  The  plaintifi  was  and  is  the  owner  [or,  lessee  under  a  lease  from  E.  F., 

dated  the ,  19 — ]  and  occupier  [or,  was  and  is  possessed]  oE  a 

messuage  known  as ,  at ,  and  was  and  is  entitled  to  a  right  of  way 

from  the  said  messuage  over  a  field  called to  a  public  highway  called 

the Eoad,  and  back  again  from  the  said  highway  over  the  said  field  to 

the  said  messuage,  for  himself  and  his  servants,  on  foot  [and  with  horses, 
carriages,  and  cattle],  at  all  times  of  the  year.     [Describe  the  way  claimed  so 

(k)  Rights  of  way  are  public  or  private.  As  to  public  rights  of  way,  see 
"  Nuisance,"  ante,  p.  379  ;  "  Highways,"  ante,  p.  329  ;  "  Ways,"  post,  p.  864, 
The  owner  of  a  private  right  of  way  is  entitled  to  maiatain  an  action  and  recover 
nomiaal  damages  for  an  obstruction,  although  no  special  or  substantial  damage  is 
suffered  thereby.  An  action  wiU  lie  at  the  suit  of  a  reversioner,  where  the  obstruc- 
tion is  of  a  permanent  character  and  injurious  to  his  reversion  (see  "Reversion," 
ante,  p.  394). 

In  actions  for  obstructing  private  rights  of  way,  the  mode  in  which  the  plaintiff 
claims  to  make  out  his  title  to  the  way,  whether  by  grant,  prescription  or  other- 
wise, should  be  shown  in  the  Statement  of  Qaim.  (See  Harris  v.  Jenkins,  22 
Ch.  D.  481 ;  52  L.  J.  Ch.  437  ;  Palmer  v.  Qmdagni,  [1906]  2  Oh.  494 ;  95  L.  T. 
258  ;  cf.  Pledge  v.  Pomfret,  74  L.  J.  Ch.  357,  359.)  The  termini,  and  the  kmd  of 
way,  whether  a  footway  or  carriage-way,  &c.,  should  be  stated,  and  also  the 
qualification  of  the  right  if  it  is  qualified,  as  for  instance,  a  right  for  particular 
times  of  the  year,  or  for  particular  purposes  {Spedding  v.  Fitzpatrick,  38  Ch.  D. 
410  ;   58  L.  J.  Ch.  139). 

A  right  of  way  to  and  from  a  piece  of  land  by  user  is  primd  facie  restricted  to  the 
purposes  necessary  for  the  ordinary  and  reasonable  use  of  such  land  whUe  remain^ 
ing  in  the  same  state  {Williams  v.  Jones,  L.  R.  3  C.  P.  577  ;  36  L.  J.  0.  P.  256  ; 
Mayor  of  London  v.  Biggs,  13  Ch.  D.  798 ;  49  L.  J.  Ch.  297).  But  where  the 
right  is  acquired  by  an  express  grant,  the  extent  of  the  right,  and  the  question 
of  whether  it  is  available  for  new  purposes  rendered  necessary  or  desirable  by 
subsequent  alteration  of  the  user  of  the  dominant  tenement,  should  be  determined 
upon  a  construction  of  the  terms  of  the  grant,  having  regard  to  the  circumstances 
under  which  the  grant  was  made.  (See  United  Land  Co.  v.  G.  E.  Ry.  Co.,  L.  R.  10 
Ch.  586  ;  44  L.  J.  Ch.  688  ;  Bayley  v.  G.  W.  Ry.  Co.,  26  Ch.  D.  434,  452  ;  Harris  v. 
Flower,  74  L.  J.  Ch.  127.) 

On  a  grant  of  a  part  of  an  owner's  land,  there  will,  in  general,  pass  to  the  grantee 
all  those  continuous  and  apparent  easements  or  rights  in  the  nature  of  easements, 
which  are  necessary  to  the  reasonable  enjoyment  of  the  property  granted,  and 
which  were  at  the  time  of  the  grant  used  by  the  owner  of  the  entirety  for  the 
benefit  of  the  part  granted  [Wheeldon  v.  Burrows,  12  Ch.  D.  31,  49  ;  48  L.  J.  Ch. 
853 ;  Union  Lighterage  Co.  v.  London  Graving  Dock  Co.,  [1902]  2  Ch.  557  ;  71 
L.  J.  Ch.  791).  But  if  the  grantor  intends  to  reserve  any  right  over  the  property 
granted,  he  must  as  a  rule  do  so  expressly  in  the  grant  (76.). 

A  tenant  of  land  cannot  by  user  acquire  a  right  of  way  over  land  occupied  by 
another  tenant  of  the  same  landlord  (Kilgour  v.  Gaddes,  [1904]  1  K.  B.  457  ; 
73  L.  J.  K.  B.  233). 
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as  to  show  its  position  and  termini.    It  is  often  convenient  to  incorporate  in  the 
Statement  of  Claim,  or  to  refer  to,  a  plan  or  map.] 

2.  The  plaintifE  was  [and  is]  entitled  to  tte  said  right  of  way  by  enjoy- 
ment thereof  for  twenty  [or,  forty]  years  before  this  action  as  of  right  and 
without  interruption  [or,  by  prescription  from  time  immemorial,  or,  by 
the  grant  thereof  from  E.  F.,  then  the  owner  in  fee  in  possession  of  the  said 
field,  by  deed  dated  the ,  19—]. 

3.  The  defendant  on  the ,  19 — ,  wrongfully  obstructed  the 

said  way  [by  placing  a  fence  in  the  said  field,  blocking  up  the  said  way]. 

4.  The  defendant  has  ever  since  continued  and  maintained,  and  intends 
to  continue  and  maintaiu,  the  said  obstruction. 

The  plaintifi  claims  : — 

(1)  Damages. 

(2)  An  injunction  restraining  the  defendant,  his  servants  and  agents, 

from  the  repetition  or  continuance  of  the  acts  above  complained 
of  or  of  acts  similar  thereto. 


Witness. 

Claim  against  a  Witness  for  not  attending  in  pursuance  of  a  Subpmna  (Z) . 

1.  The  plaintifE  in  the  year  1913  commenced  an  action  against  one 
Thomas  Brown,  which  action  was,  in  the  month  of  February,  1914,  standing 
for  trial  at  the  then  approaching  Somerset  Assizes. 

(I)  This  aotion  lies  at  common  law,  and  is  the  usual  mode  of  suing ;  but  the 
plaintiff  may  proceed  under  the  statute  5  Eliz.  c.  9,  s.  12,  which  gives  to  the  party 
grieved  an  action  of  debt  for  penalty  of  £10  and  "  such  further  recompense  as  by 
the  direction  of  the  judge  of  the  Court  out  of  which  the  said  process  shall  be 
awarded,  according  to  the  loss  and  hindrance  that  the  party  which  procured  the 
said  process  shall  sustain  by  reason  of  the  non-appearance  "  of  the  witness.  A 
count  framed  under  the  former  rules  of  pleading  upon  this  statute  will  be  found 
in  Pearson  v.  lies,  2  Doug.  556.  The  witness  may  also  be  proceeded  against  by 
attachment  for  contempt  of  Court  (1  Chitty's  Prac,  14th  ed.,  p.  568). 

A  good  cause  of  aotion  in  the  original  action  is  not  essential  in  aU  cases  where 
an  action  is  brought  against  a  witness  for  not  attending,  for  where  several  issues 
were  joined  in  the  original  aotion,  on  some  of  which  the  plaintifE  was  entitled  to 
succeed,  although  he  had  no  cause  of  action,  he  may  maintain  an  action  against 
the  witness  in  respect  of  the  issues  lost  through  his  absence  (Covling  v.  Coxe, 
6  C.  B.  703).  And  this  is  stiU  the  case,  as  the  costs  of  issues  are  divisible,  and  a 
plaintiff,  though  failing  on  the  whole  action,  may  be  entitled  to  costs  in  respect  of 
certain  issues.  (See  Ord.  LXV.,  r.  2 ;  Crewe  v.  Field,  12  Times  L.  R.  405 ;  cf. 
Huhback  v.  British  N.  Borneo  Co.,  [1904]  2  K.  B.  473  ;  73  L.  J.  K.  B.  654 ;  Hayes 
V.  Tate,  [1907]  1  K.  B.  656 ;  76  L.  J.  K.  B.  408  ;  Slatford  v.  Erlebach,  [1912] 
3  K.  B.  155 ;   81  L.  J.  K.  B.  372.) 

The  existence  of  actual  damage  is  essential  to  the  action,  as  the  law  will  not 
imply  a  loss  to  the  plaintiff  from  mere  disobedience  to  the  subpcena  {CovMng  v. 
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2.  The  defendant  was  a  necessary  and  material  witness  on  behalf  of  the 
plaintifE  in  the  said  action,  and  had  been  duly  served  with  a  subpoena 

on  the ,  19 —  [or,  a  reasonable  time  before  the  time  appointed  for 

the  said  trial],  and  at  the  same  time  a  reasonable  sum  had  been  paid  [or, 
tendered]  to  him  for  his  expenses.  Yet  the  defendant  failed  to  attend  the 
said  assizes. 

3.  The  evidence  of  the  defendant  would  have  enabled  the  plaintifi  to 
obtain  a  verdict  and  judgment  in  his  favour  in  the  said  action  [or,  upon 
the  issues  or  some  of  them  joined  in  the  said  action],  but  the  plaintifE 
could  not  safely  proceed  to  trial  without  the  evidence  of  the  defendant, 
and  was,  by  reason  of  the  defendant  not  attending,  compelled  to  withdraw 
the  record  [or,  as  the  case  may  he]. 

Particulars  : — 

The  assizes  commenced  on  the ,  19 — . 

The  amoimt  paid  [or,  tendered]  was  [state  what]. 

The  nature  of  the  evidence  would  have  been  [state  what]. 

The  damage  sustained  was  [state  same]. 


Work. 
For  Claims  hy  an  Emfloyer  for  Negligence,  see  "  Worh,"  ante,  pp.  265-268. 


For  Forms  of  Claims  hy  a  Master  against  Worhmen  or  others  for  wrongfully 
froouring  his  Servants  to  hreak  their  Contracts  with  him,  or  for  illegally 
conspiring  to  hinder  the  Master's  Customers  from  dealing  with  him, 
see  "  Trade  Disputes,"  ante,  p.  411. 

Coxe,  supra  ;  Crewe  v.  Field,  supra ;  and  see  Yeatman  v.  Dempsey,  7  C.  B.  N.  S. 
628  ;  29  L.  J.  C.  P.  177).  The  plaintifE  is  entitled  to  recover  all  the  costs  he  has 
been  put  to  by  the  non-attendance  of  the  defendant  as  a  witness,  if  he  has  properly 
claimed  such  damages  in  his  Statement  of  Claim. 

An  action  of  defamation  vnil  not  lie  against  a  witness  for  any  statement  made 
in  the  course  of  judicial  proceedings,  even  though  it  be  alleged  to  be  false  and 
malicious.     (See  "  Slander,"  post,  p.  828.) 
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CHAPTER  VI. 

THE  DEFENCE. 

In  his  Defence  the  defendant  must  deal  specifically  with  every  material 
allegation  contained  in  the  Statement  of  Claim,  denying  it  or  admitting 
it,  or  admitting  it  with  some  stated  qualification.  Next  he  may  object, 
if  he  wishes,  that  the  Statement  of  Claim  or  some  specified  part  of  it  is 
bad  in  law.  Then  he  must  state  in  a  summary  form  the  material  facts 
on  which  he  relies  for  his  defence,  but  not  the  evidence  by  which  he  will 
seek  to  prove  those  facts  at  the  trial.  Lastly,  he  may  plead  any  set-off 
or  counterclaim  which  he  desires  to  set  up. 

All  these  separate  grounds  of  defence  must  be  stated,  as  far  as  may  be, 
separately  and  distinctly,  especially  where  they  are  founded  upon  separate 
and  distinct  facts.  (Ord.  XX.,  r.  7.)  Any  number  of  defences  may  be 
pleaded  together — in  the  alternative  or  otherwise — ^although  they  .ire 
obviously  inconsistent.  A  defendant  may  "raise  by  his  Statement  of 
Defence,  without  leave,  as  many  distinct  and  separate,  and  therefore 
inconsistent,  defences  as  he  may  think  proper,  subject  only  to  the  pro- 
vision contained  in"  Ord.  XX.,  r.  27,  as  to  strildng  out  embarrassing 
matter  (per  Thesiger,  L.J.,  in  Berdan  v.  Greenwood,  3  Ex.  D.  255). 
And  a  Defence  is  not  embarrassing  merely  because  it  contains  inconsistent 
averments  (Child  v.  Stenning,  5  Ch.  D.  695  ;  46  L.  J.  Ch.  523),  provided 
such  averments  are  not  fictitious  (In  re  Morgan,  35  Ch.  D.  at  p.  496  ;  56 
L.  J.  Ch.  603).  Great  care  is  necessary  in  drafting  a  Defence.  For 
though  a  plaintiff  may  amend  his  Statement  of  Claim  once  without  leave, 
a  defendant  cannot  amend  his  Defence  without  an  order  (see  Ord. 
XXVIII.,  rr.  2  and  3). 

Each  distinct  ground  of  defence  should  be  stated  in  a  separate  paragraph  ; 
and  such  paragraphs  may  be  introduced  by  a  few  words  of  explanation. 
And  a  paragraph  which  is  applicable  only  to  a  part  of  a  claim  or  to  one 
of  several  distinct  grounds  of  claim,  should  be  prefaced  by  words  which 
show  distinctly  that  it  is  pleaded  only  to  that  part  of  the  plaintiff's  claim 
or  to  that  ground  of  claim.     Thus  : — 

"  In  the  alternative  the  dofondant  H.ays  that " 

"  If  the  defendant  did  [so  and  so],  whioli  lie  denie.s,  he  says  thai " 

"  If,  contrary  to  what  the  defendant  contends,  the  plaintiff  did  [so  mul  sol,  tlie 
defendant  says  that " 
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''  And  in.  further  answer  to  paragraph  3  of  the  Statement  of  Claim  [or  as  to  the 
alleged  breach  of  the  covenant  to  repair],  the  defendant  says  that " 

"  As  to  £— ,  part  of  the  money  claimed  by  the  plaintiff  in  this  action,  the 

defendant  says  that .     As  to  the  residue  of  the  plaintiff's  claim,  he  brings 

into  Court  the  sum  of  £— ,  &o."  (See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.,  App.  E., 
Sect,  n.,  and  ante,  p.  3.) 

Wlere  there  are  two  or  more  defendants,  they  may  at  their  discretion 
either  join  in  one  Defence  or  deliver  separate  Defences  (a).  Where  they 
join  in  the  same  Defence,  they  should  traverse  for  both  and  also  for  each 
of  them,  thus,  "  The  defendants  deny  that  they,  or  either  of  them,  were 
guilty  of  the  alleged,  or  any,  negligence."  Where  they  sever  in  their 
defence,  each  must  deliver  a  separate  pleading ;  these  will  be  headed 
respectively,  "  Defence  of  the  defendant  A.  B."  and  "  Defence  of  the 
defendant  C.  B.,"  as  on  p.  468. 

Before  drafting  the  Defence,  however,  the  defendant's  counsel  shotdd  carefully 
consider  the  Statement  of  Claim  and  the  way  in  which  the  action  is  shaped  against 
his  client.  If  he  thinks  that  no  cause  of  action  is  shown  at  all,  or  that  the  only 
cause  of  action  shown  is  frivolous  and  vexatious,  he  may  think  it  right  to  apply 
to  strike  out  the  Statement  of  Claim.  (See  post,  p.  908.)  Such  an  application 
should  be  made  promptly — as  ii,  rule,  before  any  Defence  is  delivered.  Next  he 
should  consider  whether  the  claim  is  properly  pleaded,  whether  any  portion  of  it 
is  embarrassing,  and  whether  any  particulars  are  necessary.  If  claims  have  been 
joined  which  cannot  conveniently  be  tried  together,  he  should  apply  to  sever 
them  under  Ord.  XVlll.,  rr.  1, 7,  8,  or  9.  Or  it  may  be  that  the  action  should  be 
remitted  to  the  County  Court,  under  either  s.  65  or  s.  66  of  the  County  Courts  Act, 
1888.  Again,  if  the  action  is  from  its  nature  one  that  ought  to  be  referred  and 
the  plaintiff  has  agreed  in  writing  to  submit  the  dispute  to  arbitration,  he  should 
at  once  apply  to  a  Master  to  stay  the  proceedings,  under  sect.  4  of  the  Arbitration 
Act,  1889.  This  application  must  be  made  before  delivering  any  pleading  or  taking 
any  other  step  in  the  action,  except  appearing.  As  to  what  is  a  "  step  in  the 
action  "  within  the  meaning  of  this  section,  see  County  Theatres,  &c.,  Ltd.  v. 
Knowles,  [1902]  1  K.  B.  480  ;  71  L.  J.  K.  B.  351 ;  Richardson  v.  Le  Maitre,  [1903] 
2  Ch.  222  ;  72  L.  J.  Ch.  779  ;  Ochs  v.  Ochs,  [1909]  2  Ch.  121 ;  78  L.  J.  Ch.  555. 

The  defendant's  counsel  must  also  consider  whether  the  proper  parties  have 
been  placed  on  the  record.  If  he  considers  that  the  proper  parties  are  not  before 
the  Court,  his  remedy  is  to  take  out  a  summons  under  Ord.  XVI.,  r.  11,  to  add  or 
strike  out  or  substitute  a  plaintiff  or  a  defendant.  (See  Kendalls.  Hamilton,  4  App. 
Cas.  504;  48  L.  J.  C.  P.  705;  Pilley  v.  Robinson,  20  Q.  B.  D.  155  ;  57  L.  J. 
Q.  B.  54.)  Thus,  if  he  can  show  a  primd  facie  ground  for  saying  that  A.  is  jointly 
liable  with  the  defendant  on  the  contract  sued  on,  the  Master  vnU  make  A.  a  co- 
defendant  on  the  terms  that  the  plaintiff  is  not  to  be  prejudiced  thereby,  and 
that  the  original  defendant  shall  pay  A.'s  costs,  if  A.  is  held  not  liable  [Fardcll, 
(be,  Co.  V.  Basset,  15  Times  L.  R.  204).     The  Master  will  make  an  order  to  add 

(a)  Except  in  the  case  of  a  husband  and  wife,  who  are  joined  as  defendants  in  an 
action  brought  under  the  common  law  for  a  tort  committed  by  the  wife  (.sec 
Beaumont  v.  Kaye  and  Wife,  [1904]  1  K.  B.  292 ;  73  L.  J.  K.  B.  213,  post,  p.  757). 
As  to  partners,  see  post,  p.  655.  As  to  joint  tort-feasors  who  sever  in  their 
defence,  see  Greenlands,  Ltd.,  v.  Wilmshursl,  [1913]  3  K.  B.  507 ;  83  L.  J.  K.  B.  1. 
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a  defendant  more  readily  than  to  add  a  plaintiff  (Wilson,  Sons  db  Co.  v, 
Balcarres,  Sc,  Co.,  [1893]  1  Q.  B.  422;  62  L.  J.  Q.  B.  134,  245;  RobeHs  v. 
Holland,  [1893]  1  Q.  B.  665  ;  62  L.  J.  Q.  B.  621).  Moreover,  a  fresh  plaintiff 
cannot  be  added  without  his  consent  in  writing  (Ord.  XVI.,  r.  11). 

Again,  if  causes  of  action  which  cannot  be  conveniently  tried  together  are 
joined  in  the  same  action,  a  Master  will  order  them  to  be  tried  separately,  under 
the  provisions  of  Ord.  XVIIL,  r.  1,  or  on  the  application  of  the  defendant  under 
rr.  8  and  9,  he  may  give  directions,  confining  the  action  to  such  of  the  causes  of 
action  as  can  conveniently  be  disposed  of  together,  and  excluding  other  claims. 
(See  Bagot  v.  Easton,  7  Ch.  D.  1.) 


Leave  to  Defend  and  time  for  Delivering  a  Defence. 

As  a  general  lule  a  defendant  cannot  now  deliver  a  Defence  without 
first  obtaining  an  order  from  a  Master,  giving  him  leave  so  to  do.  Such 
an  order  can  be  obtained  on  a  summons  for  directions  under  Ord.  XXX.,  r.  1, 
or  on  a  summons  taken  out  by  the  defendant  under  Ord.  XXX.,  r.  8, 
or,  if  the  writ  be  specially  indorsed,  on  an  application  for  summary  judgment 
made  by  the  plaintifi  under  Ord.  XIV.  If  the  plaintifE  has  indorsed  his 
writ  for  trial  without  pleadings  under  Ord.XVIIlA,  the  defendant  cannot 
deliver  a  Defence  unless  he  can  persuade  the  Master  to  give  him  leave 
to  do  so  under  r.  3  ;  but  he  must,  nevertheless,  give  notice  to  the  plaintifE, 
if  he  desires  to  set  up  at  the  trial  any  of  the  special  defences  mentioned 
in  r.  5. 

Whenever  an  order  is  made  under  a  summons  for  directions  giving  a 
defendant  leave  to  defend,  he  must  deliver  his  Defence  within  the  time 
specified  in  the  order  or,  if  no  time  be  specified,  within  ten  days  from  the 
delivery  of  the  Statement  of  Claim  (Ord.  XXI.,  r.  8).  Whenever  leave  to 
defend  is  given  to  the  defendant  on  any  summons  under  Ord.  XIV.,  he 
must  deliver  his  Defence  within  the  time  specified  in  the  order  or,  if  no 
time  be  specified,  within  eight  days  after  the  order  (r.  7).  The  above  rules 
are  subject  to  the  provisions  of  Ord.  LXIV.,  rr.  7  and  8,  under  which 
extensions  of  the  time  for  pleading  may  be  granted  even  after  the  time 
allowed  for  pleading  has  expired.  If  a  Defence  is  delivered  without  leave 
after  the  expiration  of  the  time  limited  for  that  purpose,  it  is  an  irregu- 
larity ;  but  if  delivered  while  the  action  is  proceeding  and  before  judgment, 
it  is  not  a  nullity  and  therefore  its  delivery  prevents  the  plaintifi  from 
subsequently  signing  judgment  as  on  default  of  pleading  [Gill  v.  Woodfin, 
25  Ch.  D.  707  ;  53  L.  J.  Ch.  617  ;  Montagu  v.  Land  Corporation,  56  L.  T. 
730). 

There  are,  however,  certain  exceptions  to  the  general  rule  that  leave 
must  be  obtained  before  the  defendant  can  deliver  a  pleading  : — 

(i)  A  defendant,  who  has  appeared  to  a  writ  which  is  specially  indorsed 
under  Ord.  III.,  r.  6,  may  deliver  a  Defence  without  leave.  He  must 
do  so  within  ten  days  from  the  time  limited  for  appearance,  unless  such 
time  is  extended  by  order  or  consent,  or  unless  in  the  meantime  the  plaintiff 
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serves  a  summons  for  judgment  under  Ord.  XIV.,  or  a  summons  for 
directions  (Ord.  XXI.,  r.  6,  and  see  Ord.  XII.,  r.  22).  If  any  such  summons 
is  served  on  him,  the  defendant  must  wait  to  see  what  order  the  Master 
will  make  on  the  hearing. 

(ii)  Where  the  action  is  of  such  a  kind  that  originally  it  could  only  have 
been  brought  in  the  Court  of  Chancery  {e.g.,  where  an  injunction  or  a 
declaration  of  right  or  title  is  claimed),  and  the  defendant  does  not  appear, 
the  plaintifi  must  still  proceed  under  the  old  Chancery  practice— that 
is,  he  does  not  deliver  his  Statement  of  Claim  to  the  defendant,  but  files 
it  in  the  offices  of  the  Court  (Ord.  XIII.,  r.  12).  Within  ten  days  of  the 
filing  of  such  a  Statement  of  Claim,  the  defendant  may  appear  and  then 
without  any  order  deliver  a  Defence  to  it  (Ord.  XXI.,  r.  8). 

(iii)  Where  a  person  not  already  a  party  to  the  action  is  made  a  party  to  a 
counterclaim,  he  may  without  leave  deliver  his  answer  to  the  counter- 
claim, which  is  technically  called  a  Reply,  within  the  time  within  which 
he  might  deliver  a  Defence  to  a  Statement  of  Claim  (Ord.  XXI.,  r.  14). 

(iv)  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  Defence  or  after  the  time  limited  for  his  doing  so  has  expired, 
he  may  deliver  a  further  Defence  within  eight  days  without  leave,  or  at 
any  subsequent  time  by  leave  of  a  Master  (Ord.  XXIV.,  r.  2,  and  see  post, 
p.  646). 

If  no  Defence  be  delivered,  the  plaintiff  may  enter  final  judgment  under 
Ord.  XXVII.,  if  his  claim  be  for  a  debt  or  liquidated  damages ;  if  it  be  for  un- 
liquidated damages  or  for  detention  of  goods,  he  can  enter  interlocutory  judgment 
only,  and  the  amount  for  which  final  judgment  wiU  ultimately  be  entered  must  be 
assessed  by  an  under  sheriff  and  a  jury  on  a  writ  of  inquiry,  or  calculated  by  a 
Master,  or  ascertained  by  an  official  referee.  (See  Ord.  XXXVI.,  rr.  66,  57,  57a  ; 
Charles  v.  Shepherd,  [1892]  2  Q.  B.  622  ;  61  L.  J.  Q.  B.  768.)  In  an  action  for  the 
recovery  of  land,  he  may  sign  judgment  for  possession  of  the  land  with  costs. 
In  aU  other  oases  he  must  move  for  judgment  under  Ord.  XXVIL,  r.  11.  The 
Statement  of  Claim  will  stand  admitted,  and  the  plaintiff  will  obtain  the  judgment 
to  which  he  is  entitled  on  such  admissions  ;  no  evidence  is  necessary  (Macmillan 
V.  Australasian  Territories,  76  L.  T.  182  ;  Webster  v.  Vincent,  11  L.  T.  167).  But 
the  Court  has  discretion  over  the  costs  of  the  action,  under  Ord.  LXV.,  r.  1 
( Young  v.  Thomas,  [1892]  2  Ch.  134 ;  61  L.  J.  Ch.  496).  The  Court  can,  if  need 
be,  amend  the  Statement  of  Claim  ;  if  this  is  done,  the  amended  Statement  must 
be  filed  and  the  motion  renewed  eight  days  after  it  is  so  filed  (Jamaica  By.  Co. 
V.  Colonial  Bank,  [190.5]  1  Ch.  677 ;  74  L.  J.  Ch.  410 ;  Southall  Development 
Syndicate,  Ltd.  v.  Bunsdon,  96  L.  T.  109). 

The  heading  to  a  Defence  must  be  the  same  as  that  on  the  Statement 
of  Claim  to  which  it  is  pleaded  with  the  exception  of  the  words  "  Writ 

issued  on  the ,  19 — ."    If  only  the  initials  of  the  Christian  names  of 

any  parties  appear  on  the  Claim,  the  defendant  may  fill  them  in  by  setting 
out  the  full  names  ;  he  may  also  correct  any  mis-spellings,  e.g.,  Johnston 
for  Johnson.  At  the  end  of  the  pleading  must  appear  the  signature  of 
counsel  or  other  person  who  drafted  the  pleading  as  in  a  Statement  of 


Digitized  by  Microsoft® 


444  THE    DEFENCE 

Claim,  and  also  the  words  "Delivered  on  the • ,  19 — ,  by  Messrs. 

."    The  body  of  the  pleading  will  consist  of  : — 

I.  Admissions  and  denials. 
II.  Objections  in  point  of  law. 

III.  Special  defences. 

IV.  A  set-ofi  or  counterclaim. 

And  these  matters  generally  appear  in  the  above  order.  Special  pleas 
which  allege  a  justification  or  excuse  usually  precede  those  alleging  a 
satisfaction  or  discharge,  but  ordinary  defences,  such  as  the  Statute  of 
Limitations,  leave  and  licence,  payment  or  release,  are  frequently  placed 
before  more  special  and  complicated  ones.  Payment  into  court  is 
generally  pleaded  after  any  other  matters  alleged  by  way  of  defence. 
A  set-ofE  or  counterclaim  is  always  reserved  to  the  end.  Where  there  are 
several  grounds  of  claim  alleged  by  the  plaintifi,  they  should  be  dealt 
with  seriatim  in  their  order,  unless  a  particular  plea  afiords  an  answer  to 
two  or  more  of  them,  in  which  case  it  may  be  pleaded  with  some  words 
of  introduction  showing  precisely  to  which  grounds  of  claim  it  is  intended 
to  apply. 


I.^ — ^Admissions  and  Denials. 

The  primary  object  of  the  Defence  is,  as  we  have  seen,  to  inform  the 
plaintiff  precisely  how  much  of  the  Statement  of  Claim  the  defendant  admits 
and  how  much  he  denies.  To  secure  this  end,  it  is  provided  by  r.  13  of 
Ord.  XIX.,  that :  "  Every  allegation  of  fact  in  any  pleading,  if  not  denied 
specifically  or  by  necessary  implication,  or  stated  to  be  not  admitted  in 
the  pleading  of  the  opposite  party,  shall  be  taken  to  be  admitted,  except 
as  against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisition."  The  counsel  for  the  defendant  should  therefore  commence 
his  pleading  by  dealing  with  the  material  facts  alleged  in  the  Statement  of 
Claim  in  the  order  in  which  they  are  alleged,  either  admitting  or  denying 
each  of  them.  If  he  omits  to  deny  any  material  allegation  in  the  Claim 
or  to  state  expressly  that  he  does  not  admit  it,  he  will  be  taken  to  admit 
it.  He  need  not  plead  to  any  allegation  of  law,  but  he  will  be  taken  to 
admit  every  allegation  of  fact,  unless  he  either  denies  it  or  says  expressly 
that  he  does  not  admit  it  (6). 

An  express  denial  of  an  allegation  in  a  Statement  of  Claim  is  called  a 
"  traverse."  When  the  matter  is  one  within  the  knowledge  of  the  defen- 
dant, he  generally  "  denies  "  any  statement  which  he  disputes ;  when  it 
is  not  within  his  own  knowledge  {e.g. ,  the  date  of  the  birth  or  death  of 
some  ancestor),  he  usually  "  does  not  admit"  it.  He  may,  of  course,  admit 
one  portion  of  a  statement  made  by  the  plaintiff  and  at  the  same  time 

(h)  To  tliis  general  rule  there  are  certain  exceptions,  which  are  discussed 
post,  pp.  44.'),  446. 
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deny  another  portion  of  it,  provided  he  makes  it  perfectly  clear  how  much 
he  admits  and  how  much  he  denies.     Thus,  he  may  say : — 

"  The  defendant  admita  that  he  made  to  the  plaintiff  the  representation  set 
out  in  paragraph  3  of  the  Statement  of  Claim,  but  denies  that  he  did  so  falsely  or 
fraudulently  or  with  any  intention  to  mislead  the  plaintiff." 

In  traversing  a  statement,  it  is  generally  necessary  to  change  the  word 
"  and,"  whenever  it  occurs,  into  "  or  "  and  the  word  "  all  "  into  "  any." 
Thus,  if  the  plaintiff  asserts — 

"  The  defendant  broke  and  entered  the  said  shop  and  seized,  took  and  carried 
away  all  the  furniture,  stoek-in-trade,  and  other  effects  which  were  therein," 

the  correct  traverse  will  be — 

"  The  defendant  never  broke  or  entered  the  said  shop  or  seized,  took  or  carried 
away  any  of  the  furniture,  stook-iu-trado,  or  other  effects  which  were  therein." 

Sometimes  two  traverses  are  necessary  to  completely  deny  one  allegation 
in  the  Statement  of  Claim.  This  is  so  whenever  it  is  desired  to  traverse 
a  compound  allegation,  consisting  of  several  distinct  facts.  Thus,  if 
the  plaintiff  has  averred  that — • 

"  The  defendant  broke  and  entered  the  plaintiff's  close  called  Blaokacre," 

the  defendant,  if  he  wishes  to  deny  at  the  trial  not  merely  the  alleged 
trespasses,  but  also  the  ownership  of  the  close  must  expressly  traverse 
both,  and  each  in  a  separate  paragraph,  thus — 

1.  "  The  defendant  never  broke  or  entered  the  close  called  Blackacre." 

2.  "  The  said  close  is  not  the  close  of  the  plaintiff." 

Again,  if  the  Statement  of  Claim  alleges  that  "  a  bill  of  lading  of  goods 
shipped  by  the  plaintifi  was  signed  by  A.B.  as  the  defendant's  agent" 
(see  R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  5),  it  would  not  be  correct  simply 
to  state  in  the  Defence  that  the  defendant  denies  or  does  not  admit  the 
paragraph  in  question.  The  proper  mode  of  denying  such  a  paragraph 
is  to  single  out  the  particular  part  of  it  which  the  defendant  desires  to  deny 
{e.g.,  that  A.B.  was  the  defendant's  agent),  and  to  deny  that  only,  or,  if  it  is 
desired  to  deny  the  whole,  to  break  up  the  compound  allegation  and  deny 
each  part  of  it  separately.  Thus,  the  defendant  might  plead  two  or  more 
of  the  following  allegations  :— 

(i)  No  goods  were  shipped  by  the  plaintiff. 

(ii)  No  bill  of  lading  was  given  for  any  goods  shipped  by  the  plaintiff, 
(in)  No  biU  of  lading  for  any  goods  shipped  by  the  plaintiff  was  signed  by  A.B. 

as  the  defendant's  agent, 
(iv)  A.B.  was  not  the  defendant's  agent  to  sign  any  such  bUl. 
(v)  No  bin  of  lading  for  any  goods  shipped  by  the  plaintiff  was  signed  by  any 
agent  of  the  defendant. 

There  are,  however,  at  least  three  exceptions  to  the  rule  that  every 
allegation,  which  is  not  expressly  denied  or  declared  to  be  not  admitted, 
is  admitted : — 
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(i)  Damages.] — "  No  denial  or  defence  shall  be  necessary  as  to  damages 
claimed,  or  their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in 
all  cases,  unless  expressly  admitted  "  (Ord.  XXI.,  r.  4  ;  and  see  the  con- 
cluding words  of  Ord.  XIX.,  r.  17).  This  rule  applies  to  damage  of  all 
kinds,  whether  special  or  general  and  whether  the  alleged  damage  is  part 
of  the  cause  of  action  or  not  (Wilby  v.  Elston,  8  0.  B.  142  ;  18  L.  J.  C.  P. 
320;  and  see  the  remarks  of  Hawkins,  J.,  in  Wood  v.  Earl  of  Durham, 
21  Q.  B.  D.  at  p.  508 ;  57  L.  J.  Q.  B.  547).  Where,  however,  special 
damage  is  necessary  in  law  to  support  the  action,  the  defendant  may 
object  that  the  special  damage  stated  is  too  remote  or  is  not  sufficient 
in  point  of  law.  In  actions  of  defamation,  however,  where  no  justi- 
fication has  been  pleaded,  the  defendant  cannot  give  evidence  in  chief 
of  certain  matters  in  mitigation  of  damages,  unless  he  has,  seven  days 
at  least  before  the  trial,  given  notice  to  the  plain tiS  of  his  intention  (Ord. 
XXXVI.,  r.  37). 

(ii)  Matters  of  Law.] — The  defendant,  as  we  have  seen,  need  not 
traverse  any  allegation  of  pure  law.  Strictly,  matters  of  law  should  not 
appear  in  a  pleading.  If  a  plaintiS  in  his  Statement  of  Claim  asserts  a  right 
in  himself  without  showing  on  what  facts  his  claim  of  right  is  foimded,  or 
asserts  that  the  defendant  is  indebted  to  him  or  owes  him  a  duty  without 
alleging  the  facts  out  of  which  such  indebtedness  or  duty  arises,  his  pleading 
is  bad  (see  ante,  p.  36)  and  may  be  struck  out.  If,  however,  the  plaintifE 
asserts  certain  facts  and  then  states  the  inference  of  law  which  he  draws 
from  them,  the  defendant  must  deny  those  facts,  or  they  will  stand 
admitted.  But  he  need  not,  and  should  not,  deny  that  they  create  the 
alleged  right  or  duty.  That  is  a  question  of  law,  which  he  should  raise 
by  an  objection  in  point  of  law,  on  the  argument  of  which  he  will  be  taken 
to  have  admitted  the  facts  ad  hoc. 

(iii)  Pleading  to  Particulars.] — Before  the  Judicature  Act  it  was  not  the 
practice  for  the  plaintiff  to  set  out  in  his  declaration  any  details  which 
were  not  a  necessary  part  of  the  cause  of  action  ;  such  matters  were  stated, 
if  at  all,  in  a  separate  document,  subsequently  delivered,  which  was  called 
"  Particulars."  And  it  was  then  a  clear  rule  that  the  defendant  must 
not  plead  to  anything  stated  in  the  Particulars,  but  only  to  the  matters 
alleged  in  the  declaration.  The  rules  of  pleading  at  present  in  force  require 
a  plaintiff  to  insert  all  necessary  details  in  his  Statement  of  Claim  ;  but 
it  stiU  remains  the  rule  that  the  defendant  need  not  plead  to  any  matter 
which  is  only  alleged  under  the  head  of  "  Particulars."  Unfortunately, 
it  sometimes  happens  that  a  plaintifE  inserts  in  his  particulars  allegations 
of  fact  which  should  have  been  set  out  in  the  body  of  the  pleading.  This 
puts  the  defendant  in  a  difficulty.  It  is  not  worth  his  while  to  take  out  a 
summons  to  amend  the  Statement  of  Claim  as  being  embarrassing,  but  at 
the  same  time  it  may  not  be  wise  for  him  to  allow  the  action  to  go  to  trial 
without  denying  the  matters  in  question  or  pleading  the  facts  which  answer 
them,  lest  the  plaintiff  should  complain  of  surprise  at  the  trial.  Hence  he 
usually  pleads  to  them  as  though  they  had  been  stated  in  their  proper  place. 
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It  is  not  always  advisable  to  deny  or  decline  to  admit  every  disputable  allegation 
in  the  Statement  of  Claim,  and  this  for  three  reasons  : — ■ 

(i)     It  looks  weak,  as  if  the  defendant  did  not  know  what  his  real  defence  was. 

(ii)  It  may  render  the  defendant  liable  to  costs  which  he  might  have  avoided 
by  pleading  fewer  denials.  The  defendant,  under  the  provisions  of  the 
Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  s.  5,  and  Ord.  LXV.,  r.  1, 
ordinarily  has  to  pay  the  costs  of  the  issues  on  which  he  faUs,  and,  under 
Ord.  XXI.,  r.  9,  and  Ord.  LXV.,  r.  2,  the  estra  costs  occasioned  by  reason 
of  facts  which  ought  to  have  been  admitted  having  been  denied  or  not 
admitted. 

(iii)  Where  the  proof  of  any  issue  at  the  trial  lies  upon  the  plaintiff  he  has  the 
right  to  begin,  which  involves  the  right  to  reply  if  evidence  is  adduced 
by  the  defendant.  In  actions  for  liquidated  or  nominal  damages  or 
for  debt,  the  right  to  begin  may  frequently  be  obtained  by  omitting  to 
plead  any  denial  or  refusal  to  admit,  and  pleading  affirmatively  only 
(see  Mercer  v.  Whall,  5  Q.  B.  447). 

On  the  other  hand,  it  is  sometimes  important  to  traverse  an  allegation  in  the 
Claim,  in  order  to  compel  the  plaintiff  to  call  a  particular  witness  whom  the 
defendant  may  wish  to  cross-examine  so  as  to  prove  some  fact  which  is  essential 
to  his  case. 


Specific  Denials. 

It  is  not  sufficient  for  a  defendant  in  his  Defence  "  to  deny  generally 
the  grounds  alleged  by  the  Statement  of  Claim  "  ;  he  "  must  deal  speci- 
fically with  each  allegation  of  fact  of  which  he  does  not  admit  the  truth, 
except  damages  "  (Ord.  XIX.,  r.  17). 

What  is  meant  by  the  phrase  "  deal  specifically,"  when  thus  contrasted 
with  the  words  "  deny  generally  "  ?  It  does  not  mean  that  the  defendant 
must  write  out  at  full  length  every  passage  in  the  Statement  of  Claim 
of  which  he  does  not  admit  the  truth,  and  expressly  deny  it  in  so  many 
words.  It  is  only  necessary  to  deal  in  this  way  with  the  main  allegations 
which  are  the  foimdation  of  the  action,  e.g.,  those  which  assert  that  the 
parties  entered  into  a  certain  contract,  or  that  the  defendant  committed 
a  certain  tort.  If  the  terms  of  the  contract  are  set  out  in  the  Claim,  the 
defendant  must  deny  specifically  each  term  which  he  disputes.  If  the 
plaintiff  alleges  that  the  defendant  has  infringed  his  copyright,  the 
defendant  must  deny  each  act  of  infringement  alleged,  and  also,  if  he 
wishes,  the  validity  of  the  plaintiff's  copyright. 

There  are,  however,  in  most  Statements  of  Claim  certain  introductory 
averments  which  are  known  as  "  matters  of  inducement " — ^paragraphs, 
in  other  words,  which  are  explanatary  only  of  the  facts  and  not  essential 
to  the  cause  of  action.  Again,  there  are  often  at  the  end  of  the  Claim 
allegations  which  form  no  part  of  the  main  cause  of  action,  such  as  the 
statement  that  "  the  defendant  threatens  and  intends  to  continue  the 
nuisance  complained  of  "  or  "  to  repeat  the  alleged  injuries,"  &c.  All 
these  matters  may  be  answered  by  the  defendant  by  a  general  denial. 
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sucli  as,  "tlie  defendant  denies  the  allegations  contained  in  paragraphs 
2,  6,  and  7  of  the  Statement  of  Claim  and  each  and  every  of  them  ;  "  and 
this  will  have  the  same  efiect  as  if  he  had  separately  set  out  each  of  such 
allegations  and  then  specifically  denied  it.  It  is  often  useful  to  use  this 
comprehensive  form  of  traverse  in  dealing  with  a  lengthy  Statement  of 
Claim  (Atkins  v.  North  Metropolitan  Tramway  Co.,  63  L.  J.  Q.  B.  361). 

Old.  XXI.  contains  three  special  rules  which  enforce  and  illustrate  the  general 
proposition  above — ■ 

"  In  actions  for  a  debt  or  liquidated  demand  in  money  comprised  in  Ord.  III., 
r.  6,  a  mere  denial  of  the  debt  shall  be  inadmissible  "  (r.  I). 

"  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a  defence 
in  denial  must  deny  some  matter  of  fact ;  e.g.,  the  drawing,  making,  endorsing, 
accepting,  presenting,  or  notice  of  dishonour  of  the  bill -of  note  "  (r.  2). 

"  In  actions  comprised  in  Ord.  III.,  r.  6,  classes  (A.)  and  (B.),  a  defence  in 
denial  must  deny  such  matters  of  fact,  from  which  the  habihty  of  the  defendant 
is  alleged  to  arise,  as  are  disputed ;  e.g.,  in  actions  for  goods  bargained  and  sold  or 
sold  and  delivered,  the  defence  must  deny  the  order  or  contract,  the  delivery, 
or  the  amount  claimed  ;  in  an  action  for  money  had  and  received,  it  must  deny 
the  receipt  of  the  money,  or  the  existence  of  those  facts  which  are  alleged  to  make 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff  "  (r.  3). 

There  are,  however,  two  exceptions  to  the  rule  that  a  defendant  must 
deal  specifically  with  every  allegation  of  fact  which  he  docs  not  admit ; 
both  of  these  are  legacies  from  the  old  procedure. 

(i)  In  actions  for  the  recovery  of  land.] — "No  defendant  in  au 
action  for  the  recovery  of  land  who  is  in  possession  by  himself  or  his 
tenant  need  plead  his  title,  unless  his  defence  depends  on  an  equitable  estate 
or  right,  or  he  claims  relief  upon  any  equitable  ground  against  any  right 
or  title  asserted  by  the  plaintiff.  But,  except  in  cases  hereinbefore 
mentioned,  it  shall  be  sufficient  to  state  by  way  of  defence  that  he  is  so 
in  possession,  and  it  shall  be  taken  to  be  impUed  in  such  statement  that  he 
denies,  or  does  not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's 
Statement  of  Claim.  He  may,  nevertheless,  rely  upon  any  ground  of 
defence  which  he  can  prove  except  as  hereinbefore  mentioned  "  (Ord.  XXI. , 
r.  21). 

There  is  good  reason  for  this  exception.  The  defendant  in  an  action 
for  the  recovery  of  land  is  never  bound  to  disclose  his  title  or  want  of 
title.  The  plaintiff  must  recover  on  the  strength  of  his  own  title,  not  on 
the  weakness  of  the  defendant's.  But  it  is  not  necessary  in  order  to 
maintain  these  settled  rules  of  law  that  the  defendant  should  be  permitted 
to  put  the  plaintiS  to  unnecessary  trouble  and  expense  by  implicitly 
denying,  under  colour  of  this  plea  of  possession,  well-known  and  indis- 
putable facts.  The  plaintijHE  must  set  out  his  title  in  full  detail,  stating 
each  separate  link  (PhiUpps  v.  Philipps,  4  Q.  B.  D.  127  ;  48  L.  J.  Q.  B. 
135),  and  there  is  no  apparent  reason  why  the  defendant  should  not  be 
called  on  to  admit  or  deny  expressly  each  of  these  allegations.  He  can 
do  so  without  disclosing  his  own  title,  and  thus  the  issue  would  be  narrowed 
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down  to  one  or  two  simple  questions  of  fact  or  perhaps  to  a  mere  point  of 
law  as  to  the  construction  of  a  deed  or  will,  which  could  be  taken  direct 
to  a  Divisional  Court  in  the  shape  of  a  special  case. 

Under  the  plea  that  he  is  in  possession  the  defendant  may  set  up  any 
legal  defence,  even  the  Statute  of  Limitations,  without  any  notice  to  the 
plaintifi.  And  to  this  plea  no  Reply  except  a  joinder  of  issue  is  possible 
(Ooppinger  v.  Norton,  [1902]  2  I.  R.  241).  But  every  equitable  defence 
must  be  expressly  pleaded. 

(ii)  Not  Guilty  by  Statute.]— Under  the  system  of  pleading  which 
existed  before  the  Judicature  Act,  justices  of  the  peace  and  certaitt  other 
public  functionaries,  when  sued  ia  respect  of  any  act  done  by  them  in  pur- 
suance or  alleged  pursuance  of  their  judicial  or  official  duties,  had  the 
right  to  plead  a  short  and  comprehensive  plea  that  they  were  "not  guilty 
by  statute  "  ;  they  had  to  state  in  the  margin  of  the  plea  the  title  and  section 
of  the  statute  on  which  they  relied.  This  right  was  preserved  to  them  by 
r.  12  of  Ord.  XIX.,  which  enacts  :  "  Nothing  in  these  rules  contained  shall 
affect  the  right  of  any  defendant  to  plead  Not  G-uilty  by  statute.  And 
every  defence  of  Not  Guilty  by  statute  shall  have  the  same  effect  as  a 
plea  of  Not  Guilty  by  statute  has  heretofore  had.  But  if  the  defendant 
so  plead,  he  shall  not  plead  any  other  defence  to  the  same  cause  of  action 
without  the  leave  of  the  Court  or  a  Judge."  (And  see  Ord.  XXI.,  r.  19.) 
But  this  plea  is  now  very  rarely  seen,  as  section  2  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict,  c  61),  abolished  the  right  to  plead  "  Not 
Guilty  by  statute,"  wherever  conferred  by  any  of  the  enactments  specified 
ia  the  schedule  to  that  Act,  and  also  whenever  conferred  by  any  public 
general  Act  to  which  that  Act  applies. 


The  Point  of  Substance. 

There  is  a  third  rule  which  deals  with  traverses,  and  it  is  one  of  great 
importance — 

"  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the 
previous  pleading  of  the  opposite  party,  he  must  not  do  so  evasively,  but 
answer  the  point  of  substance.  Thus,  if  it  be  alleged  that  he  received  a 
certain  sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received  that  sum  or 
any  part  thereof,  or  else  set  out  how  much  he  received.  And  if  an  allega- 
tion is  made  with  divers  circumstances,  it  shall  not  be  sufficient  to  deny 
it  along  with  those  circumstances  "  (Ord.  XIX.,  r.  19). 

By  the  phrase  "  point  of  substance  "  in  this  rule  is  meant  the  real  gist 
and  meaning  of  the  allegation  traversed,  as  distinct  from  details  which  are 
comparatively  immaterial.  A  traverse  is  usually  framed  ia  terms  of  the 
allegation  denied.  But  there  is  danger  ia  following  those  terms  too 
closely ;  to  do  so  may  often  render  it  doubtful  how  much  the  defendant 
intends  to  admit  and  how  much  he  wishes  to  deny.  The  defendant  must 
make  the  purport  and  efiect  of  his  denial  clear  and  distinct. 

B.L.  29 
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Thus,  if  the  plaintifi  asserts  that — 

"  the  defendant  on  May  3rd,  1914,  offered  Edward  Smith,  the  plaintiff's  manager, 
a  bribe  of  £50," 

it  wUl  be  evasive  for  the  defendant  to  plead  merely — 

"  the  defendant  denies  that  he  on  May  3rd,  1914,  offered  Edward  Smith,  the 
plaintiff's  manager,  a  bribe  of  £50." 

For  this  would  be  consistent  with  his  having  ofEered  Smith  a  bribe  of  £50 
on  some  other  day  or  a  bribe  of  a  different  amount  on  the  day  specified. 
The  substance  of  the  allegation  is  that  a  bribe  was  ofiered,  and  this  must 
be  denied  in  a  manner  which  leaves  no  room  for  doubt.  The  proper 
traverse  would  be — 

"  The  defendant  never  offered  any  bribe  to  Edward  Smith  or  any  other  manager 
for  the  plaintiff." 

Again,  if  the  Statement  of  Claim  contains  an  allegation  that  the  defendant 
did  a  certain  act  in  a  certain  manner,  e.g.,  that  he  wrongfully  entered  certain 
premises  or  imlawfuUy  removed  certain  goods,  a  literal  traverse  of  this 
allegation — such  as,  "  The  defendant  never  wrongfully  entered  the  said 
premises,"  or  "  The  defendant  denies  that  he  unlawfully  removed  the  said 
goods  "—would  be  ambiguous  ;  for  it  is  not  clear  whether  the  defendant 
intends  to  deny  the  fact  of  entry  or  removal,  or  whether  he  means  to  assert 
that  he  had  a  right  to  act  as  he  did.  This  was  what  pleaders  under  the 
ancient  system  called  a  "  negative  pregnant,"  as  an  assertion  lay  hidden 
under  a  denial  (see  Myn  v.  Oole,  Cro.  Jac.  87  ;  Auberie  v.  James,  Vent.  70). 
Such  a  traverse  will  in  the  present  day  be  construed  as  denying  the  bare 
act  only,  and  not  its  wrongful  character  under  the  particular  circumstances. 
The  defect  may  often  be  cured  by  adding  the  phrase  "  or  at  all,"  if  the 
defendant  desires  to  raise  both  points — e.g.,  "  the  defendant  never  entered 
the  said  premises  wrongfully,  or  at  all."  But  it  is  better  as  a  rule  to  raise 
each  defence  ia  a  separate  paragraph,  alleging  in  the  first  that  "  the  de- 
fendant never  entered  the  said  premises,"  and  in  the  second  setting  out  the 
facts  which  justify  the  entry,  if  any.  A  literal  traverse  of  the  allegation, 
so  frequent  in  claims  for  defamation,  that  "the  defendant  falsely  and 
maliciously  wrote  {or  spoke)  certain  words  "  is  open  to  the  same  objection. 
It  purports  to  be  merely  a  denial  of  the  fact  of  publication,  but  it  insinuates 
two  additional  defences,  justification  and  privilege,  both  of  which  pleas 
must  be  specially  pleaded. 

It  is  often  proper  for  a  plaintiff,  when  alleging  a. material  fact,  to  add 
details  of  time  and  place  and  amount  or  other  surrounding  circumstances. 
But  it  is  not  proper  for  the  defendant,  when  denying  that  material  fact, 
to  traverse  at  the  same  time  those  details  and  circumstances  ;  for  by  so 
doing  he  will  obscure  the  issue  and  render  it  impossible  for  the  plaintifE  to 
know  for  certain  what  it  is  that  the  defendant  really  means  to  dispute. 
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Hence,  Ord.  XIX.,  r.  19,  expressly  provides  that  "  if  an  allegation  is  made 
with  divers  circumstances,  it  shall  not  be  sufficient  to  deny  it  along  with 
those  circumstances."  Thus,  if  the  Statement  of  Claim  alleges  that  the 
plaiatifE  and  the  defendant  entered  into  a  certain  agreement  on  such  a 
date  and  at  such  a  place,  it  would  be  improper  for  the  defendant  simply  to 
aver  in  his  Defence,  "  The  defendant  never  agreed  as  alleged  "  ;  he  should 
add  some  words,  such  as  "  or  at  all,"  to  show  that  he  is  not  merely  denying 
that  the  agreement  was  entered  into  on  that  day  or  at  that  place.  So,  if 
the  allegation  was — 

"  The  plaintiff  handed  £137  to  the  defendant  at  his  office.  No.  286,  Meet  Street, 
E.G.,  in  the  presence  of  A.B.," 

the  correct  traverse  would  be  simply — 

"  The  plaintiff  never  handed  to  the  defendant  £137  or  any  other  sum." 


II. — Objection  in  Point  of  Law. 

If  either  party  wishes  to  dispute  the  sufficiency  in  law  of  his  opponent's 
pleading,  he  may  place  on  the  record  an  objection  in  point  of  law.  A  plead- 
ing of  this  kind  raises  an  issue  in  law  as  distinguished  from  an  issue  of  fact. 
It  admits  for  the  purposes  of  argument  the  truth  of  all  the  facts  alleged  in 
the  pleading  objected  to,  but  denies  that  they  are  sufficient  in  law  to  confer 
on  the  opponent  the  right  of  action  or  ground  of  defence  or  reply  which  he 
clahns  (Burrmos  v.  Rhodes,  [1899]  1  Q.  B.,  at  p.  821 ;  68  L.  J.  Q.  B.  545). 

An  objection  in  point  of  law  may  be  pleaded  together  with  any  number 
of  traverses  and  special  pleas  ;  it  should  be  stated  in  a  separate  paragraph 
which  generally  follows  those  which  deal  with  the  facts.  It  must  raise  a 
point  of  substance,  not  a  merely  technical  objection  to  some  defect  of 
form,  and  it  must  state  succinctly  the  grounds  for  the  objection  {Anderson 
V.  Midland  Ry.  Co.,  [1902]  1  Ch.  369,  370  ;  71  L.  J.  Ch.  89).  The  objection 
will  generally  be  argaed  and  disposed  of  by  the  Jadge  at  the  trial,  but  if 
it  raises  a  question  which  will  substantially  dispose  of  the  whole  action  or 
of  any  distinct  cause  of  action,  ground  of  defence,  set-off,  counterclaim 
or  reply,  a  Master  wUl  generally  upon  an  application  under  Ord.  XXV.,  r.  2, 
make  an  order  that  the  objection  be  set  down  for  hearing  and  disposed  of 
before  the  trial  (r.  3 ;  'post,  p.  934  ;  see  Oonsett  Waterworks  Co.  v.  Ritson, 
22  Q.  B.  D.  318 ;  Salaman  v.  Warner,  [1891]  1  Q.  B.  734  ;  60  L.  J.  Q.  B. 
624;  (Graham  v.  Public  Works  Commissioners,  [1901]  2  K.  B.  at  p.  782  ; 
70L.  J.  K.  B.  860). 

We  add  a  few  precedents  of  objections  in  point  of  law. 

Defence. 
The  defendant  will  object  that  the  Statement  of  Claim  is  bad  ui  law  and  dis- 
closes no  cause  of  action  against  him  on  the  grounds  that — [Here  state  the  point 
of  law  showing  that  the  plaintiff's  statement  of  the  alleged  cause  of  action  is  had  in 
mbstarux,  and  thai  the  action  is  not  maintainable  against  the  defendant.} 
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Defence,  including  an  Objection  in  Point  of  Law,  to  an  Action  for  words  which  are 
not  actionable  without  proof  of  Special  Damage. 

Defence. 

1.  The  defendant  did  not  speak  or  publish  the  words  or  any  of  them. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage  stated  is  not  sufficient 
in  point  of  law  to  sustain  the  action. 

{B.  S.  C,  1883,  App.  E.,  Sect.  III.,  No.  2 ;   and  see  similar  precedents,  post, 

p.  826. 


Defence,  including  Objections  in  Point  of  Law,  to  distinct  Parts  of  the  alleged 

Causes  of  Action. 

Defence. 
1,  2.  IHere  state  any  facts  which  afford  a  defence  to  the  whole  claim  or  to  those 
parts  of  it  to  which  the  objections  in  point  of  law  are  not  pleaded."] 

3.  As  to  the paragraph  of  the  Statement  of  Claim  [or.  As  to  so  much 

of  the  Statement  of  Claim  as  alleges  that,  &c.,  or.  As  to  the  alleged  breach  of  the 
covenant  to  repair,  or.  As  to  the  plaintiff's  claim  on  the  alleged  guarantee,  &c., 
OS  the  case  may  be],  the  defendant  will  object  that — [Here  state  the  objection :  see 
the  preceding  forms.] 

4.  As  to  the  said paragraph  of  the  Statement  of  Claim  [or,  as  the  case  may 

he],  the  defendant  wiU  further  object  that — [Here  state  any  other  distinct  ground 
of  objection  to  the  same  causes  of  action  to  which  the  precediiig  objection  is  pleaded.] 


Reply  of  an  Objection  in  Point  of  Law. 

19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Reply. 
The  plaintiff  wiU  object  that  the  Defence  is  bad  in  law  and  discloses  no  answer 
to  the  Statement  of  Claim,  on  the  ground  that — [Here  state  the  point  of  law 
showing  that  the  defence  is  bad  in  substance.] 


For  a  form  of  Objection  in  point  of  law  on  the  ground  that  a  parol  contract  on  the 
face  of  it  discloses  a  past  consideration,  see  post,  p.  685. 


Fm-  a  form  of  Objection  in  point  of  law  in  reply  to  a  defence  based  on  colonial  law, 
see  Lee  v.  Abdy,  17  Q.  B.  D.  809. 


For  a  form  of  Objection  to  an  Action  brought  by  a  Corporation  for  a  Libel  charging 
them  with  Corrupt  Practices,  that  the  Words  were  not  capable  of  being  a  Libel 
on  the  Plaintiffs,  and  that  the  Claim  disclosed  no  cause  of  action,  see  Mayor 
of  Manchester  v.  Williams,  [1891]  1  Q.  B.  at  p.  95. 
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For  a  form  of  Objection  on  the  Ground  that  the  Agreement  relied  on  is  void  under  the 
Oround  Oame  Act,  1880,  see  Slierrard  v.  Oascoigne,  [1900]  2  Q.  B.  at  p.  280. 


For  a  form  of  Objection  on  the  Oround  that  the  Action  is  not  maintainable,  by 
reason  of  the  Damage  alleged  being  too  remote,  see  Dulieu  v.  White,  [1901] 
2  K.  B.  at  p.  670. 


For  a  form  of  Objection  that  the  Action  would  not  lie,  the  Remedy  being  by  Petition 
of  Bight  only,  see  Graham  v.  Public  Works  Commissioners,  [1901]  2  K.  B. 
at  p.  782  [the  point  of  law  raised  was  held  bad]. 


III. — Special  Defences. 

The  defendant's  counsel  has  so  far  confined  his  attention  to  the  Statement 
of  Claim,  dealing  with  each  material  allegation  contained  in  it  or  objecting 
to  the  whole  of  it  as  bad  in  law ;  but  now  comes  what  is  often  a  more 
difl&cult  task.  It  is  his  duty  to  state  any  new  fact  on  which  his  client  wUl 
rely  at  the  trial  for  his  defence,  otherwise  the  plaiatifi  will  rightly  complain 
at  the  trial  that  he  has  been  taken  by  surprise.  These  fresh  facts  must  be 
pleaded  in  a  summary  form,  and  yet  with  sufficient  particularity  to  enable 
the  plaintifE  to  know  what  is  the  case  which  he  will  have  to  meet ;  the 
evidence  by  which  they  are  to  be  proved  need  not,  of  course,  be  stated. 
Whether  the  action  be  founded  on  contract  or  on  tort,  all  special  defences 
must  be  expressly  pleaded,  except  in  those  cases  where  they  may  be  raised 
by  pleading  "  Not  Guilty  by  Statute,"  or  in  actions  for  the  recovery  of 
land  where  the  defence  of  "  possession  "  is  pleaded  (see  ante,  pp.  448,  449). 

A  special  defence  differs  in  its  essence  from  a  traverse.  It  is  one  thing 
for  a  defendant  to  deny  that  he  never  entered  into  the  contract  alleged  in 
the  Statement  of  Claim ;  it  is  quite  another  thing  for  him  to  admit  that 
he  did  so  contract  and  then  to  plead  new  matters  to  show  that  the  contract 
was  void  from  its  inception  or  that  it  has  been  rescinded  or  performed. 
Again,  where  the  plaintifi  complains  of  acts  done  by  the  defendant  which 
are  primd  facie  tortious,  it  is  one  thing  for  the  defendant  to  deny  that  he 
ever  did  such  acts,  and  quite  another  thing  for  him  to  admit  that  he  did 
the  acts  and  then  to  assert  that  he  was  justified  in  doing  them  by  reason 
of  certain  facts  not  hitherto  mentioned.  The  office  of  a  traverse  is  to 
contradict,  not  to  excuse  or  justify,  the  act  complained  of  ;  its  object  is 
to  compel  the  plaintifi  to  prove  the  truth  of  the  allegation  traversed,  not 
to  dispute  its  sufficiency  in  point  of  law.  All  matter  justifying  or  excusing 
the  act  complained  of  must  be  specially  and  separately  pleaded  {Att.-Gen. 
V.  Lord  Mayor  of  Sheffield,  106  L.  T.  367).  In  other  words,  a  traverse 
merely  denies  ;  a  special  defence,  as  a  rule,  "  confesses  and  avoids.'' 

Under  the  system  of  pleading  which  was  in  force  before  the  Judicature  Act, 
pleas  in  bar  were  divided  into  pleas  in  denial  and  pleas  in  confession  and  avoid- 
ance.    Pleas  in  denial  for  the  most  part  denied  the  material  facts  alleged  by  the 
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plaintiff,  as  our  traverses  do  now.  Pleas  in  oonf ession  and  avoidance  admitted  the 
facts  alleged,  and  stated  new  facts  which  avoided  their  legal  effect ;  they  thus 
roughly  correspond  with  what  are  now  called  special  defences.  Pleas  in  con- 
fession and  avoidance  were  of  two  kinds.  They  either  stated  facts  showing  that 
the  plaintiff  never  had  a  cause  of  action  (as  where  the  defendant  in  an  action 
founded  on  contract  pleaded  illegality,  or  a  rescission  before  breach,  or  the 
defendant  in  an  action  for  a  tort  pleaded  a  justification  or  excuse) ;  or  they 
stated  facts  showing  that  though  a  cause  of  action  once  subsisted  it  had  been 
subsequently  discharged  or  rendered  ineffectual,  e.g.,  by  release,  payment,  per- 
formance, or  other  matter  of  discharge. 

Special  defences  are  now  governed  by  Ord.  XIX.,  r.  15,  wHicli  runs  as 
follows : — 

"The  defendant  or  plaintifE  (as  the  case  may  be)  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counterclaim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not 
raised  would  be  likely  to  take  the  opposite  party  by  surprise,  or  would  raise 
issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as,  for  instance, 
fraud.  Statute  of  Limitations,  release,  payment,  performance,  facts  showing 
illegality  either  by  statute  or  common  law,  or  Statute  of  Frauds  "  (c). 

A  special  instance  of  this  general  proposition  is  given  in  r.  20  of  the 
same  Order — 

"  When  a  contract,  promise,  or  agreement  is  alleged  in  any  pleading,  a 
bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only  as  a 
denial  in  fact  of  the  express  contract,  promise,  or  agreement  alleged,  or  of 
the  matters  of  fact  from  which  the  same  may  be  implied  by  law,  and  not  as 
a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract,  promise,  or 
agreement,  whether  with  reference  to  the  Statute  of  Frauds  or  otherwise." 

Each  special  defence  should  be  stated  clearly  and  distinctly  and  in  a 
separate  paragraph.  Like  a  traverse,  it  must  be  as  broad  and  as  long  as 
the  claim  to  which  it  is  pleaded,  and  justify  or  excuse  the  whole  of  it ;  or 
if  it  be  intended  to  apply  to  part  only  of  such  claim,  it  must  be  limited 
accordingly  by  a  prefix  "  As  to  so  much  of  the  Statement  of  Claim  as 
alleges,  &c.,"  or  "  As  to  paragraph  4  of  the  Statement  of  Claim."  The 
defendant  should  not  make  too  wide  an  averment,  so  as  to  take  on  his 
shoulders  an  imnecessary  burden,  or  too  narrow  an  averment,  which  will 
fetter  his  hand  at  the  trial. 

Both  traverses  and  special  defences  can  be  pleaded  to  the  same  paragraph 
of  the  Statement  of  Claim.  The  defendant  must  always  be  careful  not 
merely  to  traverse  where  he  ought  to  plead  a  special  defence.  If  he  simply 
denies  that  he  ever  entered  into  a  contract,  he  will  not  be  permitted  to 

(c)  As  to  fraud,  see  post,  pp.  566, 751 ;  as  to  pleading  the  Statute  of  Limitations, 
see  post,  pp.  625,  784 ;  as  to  release,  see  post,  pp.  664,  815;  as  to  payment,  see 
post,  p.  656  ;  as  to  performance,  see  post,  p.  535 ;  as  to  facts  showing  illegahty, 
see  post,  p.  591 ;  as  to  pleading  the  Statute  of  Frauds,  see  post,  p.  673. 
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set  up  at  the  trial  that  he  was  induced  to  enter  into  it  by  fraud  or  that  it 
was  made  for  an  illegal  consideration,  or  that  it  was  a  wager  within  the 
Graming  Act  of  1845,  or  that  the  plaintifi's  right  of  action,  if  any,  is  barred 
by  the  Statute  of  Limitations.  If  the  plaintiff  complains  that  the  defendant 
has  trespassed  upon  his  freehold  farm,  and  the  defendant  merely  denies 
that  the  plaintiff  is  the  owner  in  fee  simple  of  that  farm,  he  cannot  at  the 
trial  set  up  that  he  holds  an  unexpired  lease  of  the  farm  and  therefore  was 
entitled  to  enter  thereon.  (See  5  Hen.  7,  10a,  PI.  2 ;  Doe  v.  WrigM, 
10  A.  &  E.  763 ;  Ryan  v.  GlarTc,  14  Q.  B.  65.)  So  a  mere  denial  of  an 
allegation  that  the  defendant  assaulted  or  beat  the  plaintiff  will  not  enable 
the  defendant  to  maintain  at  the  trial  that  he  did  so  in  self-defence  ; 
nor  will  the  bare  averment  that  the  defendant  never  spoke  or  published 
libellous  words  "  falsely,  maliciously,  or  at  all "  entitle  him  to  contend 
that  the  words  were  true  or  that  they  were  spoken  on  a  privileged  occasion. 
(See  fost,  pp.  766,  824.)  Such  defences  must  not  be  insinuated  under  an 
apparent  traverse.  Charges  of  dishonesty,  cruelty,  bad  workmanship  or 
other  misconduct,  &c.,  must  always  be  specially  pleaded,  as  it  would  be 
manifestly  unfair  that  the  defendant  should  be  allowed  to  give  evidence  of 
any  such  matters  without  previous  notice  to  the  plaintiff.  And  all  equit- 
able defences  must  be  specially  pleaded  and  with  due  particularity. 

At  the  same  time,  the  defendant  should  not  confess  and  avoid  where  a 
mere  traverse  is  sufficient.  For  he  will  thus  introduce  collateral  matter 
which  he  may  have  to  prove,  instead  of  putting  the  plaintiff  to  proof  of  his 
allegations.  It  is  not  always  wise  for  the  defendant  to  set  up  an  afBimative 
case — especially  if  there  is  ground  for  anticipating  that  the  plaintiff  may 
fail  to  establish  any  prima  fade  case. 


rv. — Set- Off  and  Counterclaim. 
Set-Off. 

In  addition  to  the  matters  which  are  strictly  answers  to  the  plaintiff's 
claim,  the  defendant  may  have  a  cross-claim  against  the  plaintiff,  which 
entitles  him  to  refuse  to  pay  the  amount  demanded  from  him.  Such  a 
cross-claim  may  be  either  a  set-off  or  a  counterclaim.  Both  of  these 
must  be  specially  pleaded  and  both  are  the  creatures  of  statute  ;  but  they 
are  by  no  means  the  same  thing.  It  is  probable  that  the  framers  of  the 
Judicature  Act,  1873,  when  they  enacted  section  24  (3)  of  that  Act,  and 
subsequently  passed  rule  3  of  Ord.  XIX.,  intended  to  merge  the  ancient 
set-off  in  the  new  counterclaim.  But,  if  so,  they — ^unfortunately  perhaps^ — 
failed  in  their  object.  Every  set-off  can  be  pleaded  as  a  counterclaim,  but 
most  counterclaims  cannot  be  pleaded  as  a  set-off. 

At  common  law  a  defendant  who  had  any  cross-claim  against  the  plaintiff 
could  not  raise  it  in  the  plaintiff's  action :  he  had  to  bring  a  cross-action. 
He  might,  it  was  true,  when  sued  for  the  price  of  goods,  give  evidence  of 
a  breach  of  any  warranty,  express  or  implied,  in  reduction  of  the  price 


Digitized  by  Microsoft® 


456  THE    DEFENCE 

(see  Street  v.  Blay,  2  B.  &  Ad.  456) ;  but  that  was  all.  Then  two  statutes 
were  passed  in  the  reign  of  George  II.  (2  Geo.  2,  e.  22,  and  8  Geo.  2,  c.  24) 
which  enabled  a  defendant  in  the  plaintifi's  action  to  plead  a  "  set-ofi  " — 
but  only  in  certain  cases.  In  the  first  place,  only  a  debt  of  a  liquidated 
amount  could  be  set  off ;  and  it  could  only  be  set  ofi  in  an  action  in  which 
the  plaintifi's  claim  was  also  liquidated.  Both  debts  must  be  due  from 
and  to  the  same  parties  in  the  same  right  {David  v.  Rees,  [1904]  2  K.  B. 
435  ;  73  L.  J.  K.  B.  729  ;  Lister  v.  Hooson,  [1908]  1 K.  B.  174  ;  79  L.  J.  K.  B. 
161 ;  Lord  (Trustee  of)  v.  G.  E.  By.  Co.,  [1908]  1  K.  B.  195 ;  [1908] 
2  K.  B.  54  ;  77  L.  J.  K.  B.  611),  though  a  debt  due  from  the  plaintiff  to  a 
third  person  duly  assigned  before  action  by  that  third  person  to  the 
defendant  may  now  be  set  ofi  {Bennett  v.  White,  [1910]  2  K.  B.  643 ;  79 
L.  J.  K.  B.  702,  and  see  post,  p.  692).  Both  must  be  due  at  the  date  of  the 
plaintiff's  writ  {Smith  v.  Betty,  [1903]  2  K.  B.  317 ;  72  L.  J.  K.  B.  853). 
Neither  must  be  in  the  nature  of  a  penalty.  If  the  debt  due  from  the 
plaintiff  to  the  defendant  exceeded  the  amount  due  from  the  defendant  to 
the  plaintiff,  the  defendant  could  not  recover  the  difference  in  the  plaintiff's 
action  ;  he  could  only  set  off  an  amount  equal  to  the  plaintiff's  claim  ;  he 
had  to  bring  a  cross-action  for  the  balance. 

At  first  in  the  Courts  of  common  law  only  legal  debts  could  be  set  off 
against  each  other.  But  in  the  Court  of  Chancery  equitable  claims  for 
liquidated  amounts  were  treated  in  the  same  way,  if  they  created  mutual 
credits  between  the  same^  parties  in  the  same  right.  Whenever  there  were 
cross-demands  of  such  a  nature  that,  if  both  had  been  recoverable  at  law, 
they  would  have  been  the  subject  of  a  set-off  there,  then,  if  either  of  the 
demands  was  a  matter  of  equitable  jurisdiction,  a  Court  of  Equity  would 
enforce  a  set-off.  But  Equity  would  allow  no  set-off  between  a  debt  due 
to  or  from  the  estate  of  a  deceased  person  and  a  debt  due  from  or  to  the 
executor  or  administrator  personally.  And  it  drew  a  rigid  line  at  the 
death  of  the  testator  or  intestate,  and  would  not  permit  debts  which  only 
became  payable  since  his  death  to  be  set  off  against  debts  due  to  him  in  his 
lifetime,  or  vice  versa.  And  now,  since  the  Judicature  Act,  equitable 
claims  and  set-offs  are  recognised  in  every  Division  of  the  High  Court. 

It  is  then  only  in  a  limited  number  of  cases  that  a  defendant  is  allowed 
to  plead  a  set-off.  Whatever  was  a  good  set-off,  either  at  law  or  in  equity, 
in  1875,  is  a  good  set-off  still ;  and  nothing  else  is  strictly  a  set-off,  though 
it  may  be  a  good  counterclaim.  In  short,  a  set-ofi  is  a  defence  proper  to 
the  plaintiff's  action,  while  a  counterclaim  is  practically  a  cross-action. 

The  following  are  the  chief  distinctions  at  the  present  day  between  a 
set-off  and  a  counterclaim  : — 

(i)  A  set-ofi  cannot  exceed  the  amount  of  the  plaintiff's  claim :  a 
counterclaim  can  be  of  any  amount.  Hence,  whenever  there  is  any 
reasonable  prospect  that  the  amount  awarded  on  the  defendant's  cross- 
claim  will  exceed  the  amount  recovered  on  the  claim,  the  defendant  should 
plead  a  "  set-off  and  counterclaim." 
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(ii)  A  set-off  can  only  be  pleaded  in  an  action  of  contract,  where  the 
amount  of  the  plaintiff's  demand  is  liquidated :  a  counterclaim  can  be 
pleaded  in  any  action. 

(iii)  The  defendant  can  only  set  off  a  liquidated  demand  founded  upon  a 
contract  (d) :  a  counterclaim  may  consist  of  any  demand  liquidated  or 
unliquidated,  and  whether  arising  from  a  breach  of  contract  or  a  tort. 

(iv)  A  set-off  can  only  be  pleaded  against  the  plaintiff  :  a  counterclaim 
may  be  set  up  against  the  plaintiff  along  with  any  other  person,  provided 
it  relates  to  or  is  connected  with  the  subject-matter  of  the  plaintiff's 
claim  (Judicature  Act  1873,  s.  24  (3) ;  and  see  post,  p.  465).  This  is  the 
only  case  in  which  it  is  necessary  that  a  counterclaim  should  relate  to  or 
be  connected  with  the  plaintiff's  claim. 

(v)  A  set-off  is  only  a  shield  to  protect  the  defendant  from  the  plaintiff's 
attack,  while  a  counterclaim  is  a  counter-attack.  If  merely  a  set-off  is 
pleaded,  the  defendant  cannot  recover  any  money  from  the  plaintiff, 
though  he  may  obtain  judgment  for  his  costs.  But  if  the  defendant  pleads 
a  counterclaim,  he  will  recover  judgment  for  any  amount  to  which  he  may 
be  entitled  thereon  and  his  costs  ;  the  plaintiff  will  recover  judgment  for 
the  amount  to  which  he  is  entitled  on  his  claim  and  his  costs,  and  execution 
will  issue  for  the  balance  (Ord.  XXI.,  r.  17,  as  explained  in  Provincial  Bill 
Posting  Co.  v.  Low  Moor  Iron  Co.,  [1909]  2  K.  B.  344  ;  78  L.  J.  K.  B.  702  ; 
Sharps  v.  Haggith,  106  L.  T.  13)  (e). 

(d)  In  bankruptcy,  however,  and  in  the  winding  up  of  a  limited  company  a 
debtor  to  the  estate  or  company  may  set  ofE  a  claim  for  unliquidated  damages 

.  (see  Mersei/  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  663  ;  9  App.  Cas.  434 ; 
51  L.  J.  Q.  B.  576  ;  53  ib.  497,  and  other  cases  cited  post,  p.  690).  On  the  other 
hand,  there  are  cases  in  which  not  even  a  liquidated  demand  can  be  set  oflf.  Thus 
no  set  off  is  allowed  against  a  claim  for  calls  (In  re  Hiram  Maxim  Lamp  Co.,  [1903] 

1  Ch.  70  ;  72  L.  J.  Ch.  18).  There  are  other  oases  in  which  a  statute  prohibits 
set-off  to  a  particular  demand,  e.g.,  the  Incumbents'  Resignation  Act,  1871  (34  & 
35  Vict.  c.  44,  s.  10) ;  the  Truck  Act  (1  &  2  Will.  4,  c.  37,  s.  5).  See  Oathercole  v. 
Smith,  17  Ch.  D.  1 ;  7  Q.  B.  D.  626  ;  50  L.  J.  Q.  B.  681  ;  Hewktt  v.  Allen,  [1892] 

2  Q.  B.  662  ;  [1894]  A.  C.  383  ;  63  L.  J.  Q.  B.  608. 

(e)  The  distinction  between  a  set-off  and  a  counterclaim  is  of  great  importance 
on  the  question  of  costs.  A  counterclaim  is  treated  for  the  purpose  of  taxation 
as  a  cross-action,  whilst  a  set-off  proper  is  a  defence  (Amon  v.  Bdbbett,  22  Q.  B. 
D.  543  ;  58  L.  J.  Q.  B.  219  ;  Finska  v.  Broum,  W.  N.  (1891),  116).  Where  the 
defendant  estabhshes  a  set-off  to  an  amount  equal  to  or  greater  than  the  proved 
amount  of  the  plaintiff's  claim,  he  thereby  defeats  the  action,  and  is  entitled 
(subject  to  the  discretion  of  the  Court  or  judge  under  Ord.  LXV.,  r.  1,  and  the 
Jud.  Act,  1890,  s.  6)  to  the  general  costs  of  the  action  as  well  as  to  the  costs  of 
his  set-off.  (See  Baines  v.  Bromley,  6  Q.  B.  D.  at  pp.  691,  694 ;  50  L.  J.  Q.  B. 
465.)  But  where  the  plaintiff  succeeds  on  his  claim  and  the  defendant  merely 
succeeds  in  establishing  a  cross-claim  which  can  only  be  relied  upon  by  way  of 
counterclaim  (as,  for  instance,  where  the  claim  on  either  side  is  for  unliquidated 
damages),  the  plaintiff's  claim,  even  if  it  is  overtopped  by  the  proved  amount 
of  the  counterclaim,  has  not  been  defeated,  and  (subject  to  the  discretion  of  the 
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A  defendant  is  not  bound  to  avail  himself  of  either  a  set-ofE  or  a  counter- 
claim ;  he  may  reserve  it  for  a  cross-action  if  he  wishes,  though  by  doing 
so  he  may  render  himself  liable  to  costs  if  the  set-ofE  or  counterclaim  could 
properly  have  been  tried  along  with  the  plaintifE's  claim. 

Indeed,  a  Master  may  stay  the  cross-action  and  order  the  defendant  to 
set  up  his  claim  as  a  set-ofi  or  counterclaim  in  the  original  action  (Thomson 
V.  S.  E.  Ry.  Co.,  9  Q.  B.  D.  320 ;  51  L.  J.  Q.  B.  322 ;  Caird  v.  Moss, 
33  Ch.  D.  22  ;  Evans  v.  Eeane,  [1908]  2 1.  E.  629).  A  set-ofE  may  be  pleaded 
either  to  the  whole  or  to  part  of  the  plaintiS's  claim.  Where  the  plaintifE 
has  more  than  one  ground  of  claim,  the  set-ofi  may  be  pleaded  generally  to 
the  whole  claim,  or  to  all  the  grounds  of  claim  to  which  it  is  applicable, 
without  specifying  how  much  is  intended  to  apply  to  each  ground  of  claim. 
But  where  the  set-ofi  is  pleaded  to  part  only  of  the  plaintifi's  claim,  it 
should  be  prefaced  by  some  such  words  as  "  As  to  £ — ,  part  of  the  plaintifi's 
claim,"  as  in  the  following  precedent. 


Court  or  a  judge  under  Ord.  LXV.,  r.  1,  and  the  Jud.  Act,  1890,  s.  5,  and,  in  oases 
where  they  apply,  to  the  provisions  of  the  County  Courts  Acts,  1888  and  190S, 
and  Ord.  LXV.,  r.  12),  the  plaintifE,  having  succeeded  in  establishing  his  claim, 
is  entitled  to  the  general  costs  of  the  action,  while  the  defendant  is  merely  entitled 
to  the  costs  of  and  incidental  to  his  counterclaim  {Ahrbecker  v.  Frost,  17  Q.  B.  D. 
606  ;  55  L.  J.  Q.  B.  477  ;  Atlas  Co.  v.  Miller,  [1898]  2  Q.  B.  500  ;  67  L.  J.  Q.  B. 
815).  Where  both  claim  and  counterclaim  fail,  the  proper  method  of  taxation 
of  costs  is  that  approved  by  Warrington,  J.,  in  James  v.  Jackson,  [1910]  2  Oh. 
at  pp.  93,  94  ;  79  L.  J.  Ch.  418  ;  and  see  Jones  v.  Stott,  [1910]  1  K.  B.  89.3  ;  79 
L.  J.  K.  B.  766.  If  a  defendant  establishes  a  set-ofi,  the  plaintiff  only  "  recovers  " 
the  amount  by  which  his  proved  claim  exceeds  the  amount  of  the  set-off  {Ash- 
croft  V.  Foulkes,  18  C.  B.  261 ;  Stooke  v.  Taylor,  5  Q.  B.  D.  569 ;  49  L.  J.  Q.  B. 
857).  Whilst  if  a  defendant  merely  establishes  a  cross-claim  which  is  not  plead- 
able as  a  defence  by  way  of  set-off  and  can  only  be  relied  upon  by  way  of 
counterclaim,  the  plaintiff  is  deemed  to  "recover"  the  whole  amount  of  his 
proved  claim  (Stooke  v.  Taylor,  supra;  Baines  v.  Bromley,  supra).  The  pro- 
visions of  the  County  Courts  Acts,  1888  and  1903,  and  of  Ord.  LXV.,  r.  12,  do 
not  affect  the  right  of  a  defendant  who  succeeds  upon  a  counterclaim  to  obtain 
his  costs  in  respect  of  such  counterclaim  (Blake  v.  Appleyard,  3  Ex.  D.  195  ;  47 
L.  J.  Ex.  407  ;  Ohatfield  v.  Sedgivick,  4  0.  P.  D.  459). 

From  the  above  observations,  it  appears  to  bo  advisable,  so  far  as  regards 
costs,  that  a  defendant  who  has  a  cross- demand  which  is  pleadable  as  a  set-off, 
should  plead  it,  or  a  sufficient  part  of  it,  by  way  of  defence  as  such  set-off 
(adding,  where  necessary,  a  counterclaim  for  any  excess  over  the  amount  which 
may  bo  due  to  the  plaintiff  on  his  claim),  rather  than  that  he  should  set  it  up 
simply  as  a  counterclaim.  Under  some  circumstances,  however,  it  may  be  more 
advantageous  to  the  defendant  to  plead  such  cross -demand  as  a  counterclaim 
than  to  set  it  up  as  a  defence  of  set-off ;  for  the  plaintiff  is  obliged  to  reply  speoi- 
ficaUy  to  a  counterclaim  (see  post,  pp.  475, 477),  and,  moreover,  a  counterclaim  may 
be  proceeded  with,  even  if  the  action  is  dismissed  or  discontinued  (see  Ord.  XXI., 
r.  16),  whereas  a  set-off  would  in  such  case  drop  with  the  action.  (See  McOowan 
V.  Middleton,  11  Q.  B.  D.  464  ;  52  L.  J.  Q.  B.  355.) 
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Plea  of  Set-Off. 

As  to  £43  6s.  6d.,  part  of  tte  plaintifi's  claim  in  this  action,  the  defendant 
says  that  the  plaintifi  at  the  commencement  of  this  action  was  and  still 
is  indebted  to  the  defendant  to  the  amount  of  £43  6s.  Gd.  for  goods  sold 
and  delivered,  full  particulars  of  which  exceed  three  folios  and  have  been 
already  delivered  to  the  plaintifi,  and  defendant  is  willing  to  set  off  this 
amount  against  so  much  of  the  plaintiff's  claim  as  is  herein  pleaded  to. 

For  other  forms  of  Set-Off,  see  post,  p.  686  et  seq. 

Counterclaim. 

Prior  to  the  Judicature  Acts,  a  defendant  who  had  a  cross-claim  against 
the  plaintiff  could  not  recover  anything  in  respect  of  it  from  the  plaintifi 
by  way  of  counterclaim  in  the  same  action,  although  in  cases  of  mutual 
debts  witKin  the  statutes  of  set-ofi  (2  Geo.  2,  c.  22,  s.  13  ;  8  Geo.  2,  c.  24, 
ss.  4,  5),  and  in  certain  other  cases  mentioned  under  "  Set-Off,"  post,  p.  683, 
a  defendant  might  plead  a  set-off  by  way  of  defence. 

By  the  Judicature  Act,  1873,  s.  24  (3),  the  High  Court  of  Justice  and  the 
Court  of  Appeal  respectively,  and  every  judge  thereof,  have  "  power  to 
grant  to  any  defendant  in  respect  of  any  equitable  estate  or  right,  or  other 
matter  of  equity,  and  also  in  respect  of  any  legal  estate,  right,  or  title 
claimed  or  asserted  by  him,  all  such  relief  against  any  plaintiff  or  petitioner 
as  such  defendant  shall  have  properly  claimed  by  his  pleading,  and  as  the 
said  Courts  respectively,  or  any  judge  thereof,  might  have  granted  in  any 
suit  instituted  for  that  purpose  by  the  same  defendant  against  the  same 
plaintiff  or  petitioner ;  and  also  all  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  party  to  the  same  cause  or 
matter  or  not,  who  shall  have  been  duly  served  with  notice  in  writing  of 
such  claim  pursuant  to  any  Eule  of  Court  or  any  order  of  the  Court,  as 
might  properly  have  been  granted  against  such  person  if  he  had  been  made 
a  defendant  to  a  cause  duly  instituted  by  the  same  defendant  for  the  like 
purpose  ;  and  every  person  served  with  any  such  notice  shall  thenceforth 
be  deemed  a  party  to  such  cause  or  matter,  with  the  same  rights  in  respect 
of  his  defence  against  such  claim  as  if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  defendant." 

By  s.  24  (7),  "  The  High  Court  of  Justice  and  the  Court  of  Appeal 
respectively,  in  the  exercise  of  the  jurisdiction  vested  in  them  by  this  Act 
in  every  cause  or  matter  pending  before  them  respectively,  shall  have  power 
to  grant,  and  shall  grant,  either  absolutely  or  on  such  reasonable  terms  and 
conditions  as  to  them  shall  seem  just,  all  such  remedies  whatsoever  as  any 
of  the  parties  thereto  may  appear  to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly  brought  forward  by  them  respec- 
tively in  such  cause  or  matter ;  so  that,  as  far  as  possible,  all  matters  so 
in  controversy  between  the  said  parties  respectively  may  be  completely 
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and  finally  determined,  and  all  multiplicity  of  legal  proceedings  concerning 
any  of  such  matters  avoided." 

By  Ord.  XIX.,  r.  3,  "  A  defendant  in  an  action  may  set  ofi,  or  set  up  by 
way  of  counterclaim  against  the  claims  of  the  plaintifi,  any  right  or  claim, 
whether  such  set-ofE  or  counterclaim  is  sound  in  damages  or  not,  and  such 
set-off  or  counterclaim  shall  have  the  same  effect  as  a  cross-action,  so  as  to 
enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action,  both 
on  the  original  and  on  the  cross-claim.  But  the  Court  or  a  judge  may,  on 
the  application  of  the  plaintiff  before  trial,  if  in  the  opinion  of  the  Court  or 
judge  such  set-ofi  or  counterclaim  cannot  be  conveniently  disposed  of  in 
the  pending  action,  or  ought  not  to  be  allowed,  refuse  permission  to  the 
defendant  to  avail  himself  thereof." 

By  Ord.  XXI.,  r.  17,  "  Where  in  any  action  a  set-off  or  counterclaim  is 
established  as  a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge 
may,  if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  defendant 
such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case." 

The  right  to  counterclaim,  then,  exists  whether  the  claims  on  either 
side  are  liquidated  or  unliquidated,  pecuniary  or  non-pecuniary,  legal  or 
equitable.  It  may  be  of  any  amount,  greater  or  less  than  the  plaintiff's 
claim,  and,  except  where  it  is  a  counterclaim  against  the  plaintiff  along 
with  any  other  person  (as  to  which  see  post,  p.  465  et  seq.),  it  is  not  neces- 
sary that  it  should  be  in  any  way  connected  with  the  subject-matter  of 
the  claim,  or  even  ejusdem  generis  with  it.  (See  Beddall  v.  Maiiland,  17 
Q.  B.  D.  174, 181 ;  50  L.  J.  Q.  B.  401 ;  Gray  v.  Webb,  21  Ch.  D.  802,  804  ; 
51  L.  J.  Ch.  815.) 

It  is,  however,  provided  by  Ord.  XXI.,  r.  15,  that  "  Where  a  defendant 
sets  up  a  counterclaim,  if  the  plaintiff,  or  any  other  person  named  in  manner 
aforesaid  as  party  to  such  counterclaim,  contends  that  the  claim  thereby 
raised  ought  not  to  be  disposed  of  by  way  of  counterclaim,  but  in  an 
independent  action,  he  may  at  any  time  before  reply  apply  to  the  Court 
or  a  judge  for  an  order  that  such  counterclaim  may  be  excluded,  and  the 
Court  or  a  judge  may,  on  the  hearing  of  such  application,  make  such  order 
as  shall  be  just."  A  counterclaim  will  be  excluded  under  this  iiile  whenever 
it  would  prejudice  or  embarrass  the  plaintiff  or  unduly  delay  him  in  the 
prosecution  of  his  action.  (See  Padwick  v.  Scoti,  2  Ch.  D.  736  ;  45  L.  J.  Ch. 
350 ;  Huggons  v.  Tweed,  10  Ch.  D.  359  ;  South  African  Republic  v.  La 
Compagnie,  &c.,  [1897]  2  Ch.  487  ;  [1898]  1  Ch.  190 ;  66  L.  J.  Ch.  747  ; 
67  lb.  92.)  Again,  a  counterclaim  may  be  struck  out  under  Ord.  XXV., 
r.  4,  if  it  is  frivolous  or  vexatious  or  discloses  no  reasonable  ground  of 
counterclaim.  Or,  if  it  contains  matter  which  is  unnecessary  or  scandalous 
or  which  may  tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action,  a  Master  has  power  to  order  such  matter  to  be  struck  out  or  amended 
under  Ord.  XIX.,  r.  27. 

If  the  claims  on  both  sides  are  for  liquidated  amounts,  such  as  would  be 
the  subject  of  set-off,  the  defendant  may  at  his  option  plead  his  cross- 
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demand  either  as  a  defence  or  as  a  counterclaim,  or  lie  may  plead  it  both 
as  a  defence  and  also  as  a  counterclaim  in  the  alternative.  If  the  amount 
of  such  cross-demand  exceeds  the  amount  of  the  plaintiff's  liquidated 
claim,  the  defendant  may  plead  in  his  Defence  a  set-ofE  of  part  of  the  debt 
due  from  the  plaintiff,  and  may  counterclaim  for  the  residue  of  it,  so  as  to 
recover  judgment  against  the  plaintiff  for  the  excess.  Where,  however, 
the  claim  on  either  side  is  a  claim  for  unliquidated  damages  or  for  non- 
pecuniary  relief,  and  the  case  is  not  one  in  which  the  cross-claim  of  the 
defendant  could  have  been  pleaded  as  a  set-ofi  before  the  Judicature  Act, 
the  defendant  can  only  avail  himself  of  it  by  pleading  it  as  a  counterclaim.  As 
to  other  distinctions  between  set-ofi  and  counterclaim,  see  ante,  pp.  456, 457. 

Parties  to  a  Counterclaim.}— If  one  of  two  or  more  joint  defendants  has 
a  separate  cross-claim  against  the  plaintifi,  he  may  counterclaim  alone 
against  the  plaintiff  in  respect  of  it. 

A  defendant  cannot  set  up  a  counterclaim  which  he  jointly  with  another 
person,  not  a  party  to  the  action,  has  against  the  plaintifi  {Pender  v.  Taddei, 
[1898]  1  Q.  B.  798 ;  67  L.  J.  Q.  B.  703),  but  it  may  be  a  sufficient  reason 
for  compelling  the  plaintifi  to  join  a  person  as  defendant,  that,  if  joined,  he 
would  have  a  counterclaim  either  jointly  with  the  original  defendant  against 
the  plaintifi,  or  arising  out  of  the  transactions  the  subject  of  the  action 
(MorOgomery  v.  Foy,  Morgan  &  Co.,  [1895]  2  Q.  B.  321 ;  65  L.  J.  Q.  B.  18; 
McGheane  v.  Gyles  (No.  2),  [1902]  1  Ch.  911). 

By  Ord.  XVI.,  r.  11,  a  general  power  is  given  to  bring  in  parties  necessary 
to  enable  the  Court  efiectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or  matter.  A  question  which 
it  was  necessary  in  efiect  to  determine  as  a  subsidiary  question,  in  order  to 
arrive  at  a  decision  as  to  the  principal  matter  in  issue  in  the  action,  would 
appear  to  be  a  question  involved  in  the  original  action.  (See  Montgomery  v. 
Foy,  Morgan  &  Co.,  supra.) 

By  Ord.  XVI.,  r.  3,  "  Where  in  an  action  any  person  has  been  improperly 
or  unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has  set  up  a 
coimterclaim  or  set-ofi,  he  may  obtain  the  benefit  thereof  by  establishing 
his  set-ofi  or  counterclaim  as  against  the  parties  other  than  the  co-plaintifi 
so  joined,  notwithstanding  the  misjoinder  of  such  plaintiff  or  any  proceeding 
consequent  thereon." 

Even  where  several  plaintiffs  have  been  properly  joined  in  an  action  on  a 
joint  claim,  the  defendant,  if  he  has  a  cross-claim  against  one  of  them  only, 
or  distinct  cross-claims  against  each  of  them  separately,  may  (subject 
to  the  rules  above  mentioned)  counterclaim  against  one  of  them,  or  each  of 
them  accordingly  (Manchester,  &c.,  Ry.  Co.  v.  Broohs,  2  Ex.  D.  243 ;  46 
L.  J.  Ex.  244). 

As  a  general  rule,  the  claims  which  can  be  raised  by  counterclaim  must 
be  claims  against  the  plaintiff  ia  the  capacity  in  which  he  sues  (Alloway  v. 
Steere,  10  Q.  B.  D.  22 ;  52  L.  J.  Q.  B.  38 ;  Stumore  v.  Campbell,  [1892] 
1  Q.  B.  314 ;  61  L.  J.  Q.  B.  463). 
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Thus,  in  an  action  brouglit  by  the  plaintiS  ia  Ms  personal  character 
only,  a  counterclaim  against  him  as  executor  will  not,  in  general,  be  allowed 
{Macdonald  v.  Carington,  4  C.  P.  D.  28,  38 ;  48  L.  J.  C.  P.  179 ;  see  also 
Gray  v.  Webb,  21  Ch.  D.  802  ;  51  L.  J.  Ch.  815).  In  an  action,  however, 
brought  by  a  trustee  in  his  capacity  as  trustee,  a  set-ofi  or  counterclaim 
of  claims  of  the  cestui  que  trust  may  be  set  up,  and  in  an  action  by  a  cestui 
que  trust  claims  of  the  trustee  ia  his  capacity  as  trustee  may  be  set  up 
{BanJces  v.  Jarvis,  [1903]  1  K.  B.  549 ;  72  L.  J.  K.  B.  267). 

Causes  of  action  in  a  Counterclaim.] — Several  different  causes  of  action 
may  be  joined  in  the  same  counterclaim.  For  the  purpose  of  deter- 
mining what  claims  may  or  may  not  be  so  joined,  regard  must  be  had  to 
the  provisions  of  Ord.  XVIII.  with  respect  to  the  joinder  of  different  causes 
of  action  ia  a  Statement  of  Claim.  Thus  the  provisions  of  r.  2,  which  restrict 
the  joinder  of  other  claims  in  an  action  for  the  recovery  of  land,  apply  to 
counterclaims,  and  a  counterclaim  which  joins  causes  of  action  in  contra- 
vention of  this  rule  will  be  disallowed  (Compton  v.  Preston,  21  Ch.  D.  138  ; 
51  L.  J.  Ch.  680).  But  the  provisions  of  r.  5,  which  allow  a  plaintiff  in 
certain  cases  to  joia  claims  against  a  defendant  personally  with  claims 
against  him  as  executor,  have  been  held  not  to  apply  to  counterclaioas 
{Macdonald  v.  Carington,  4  C.  P.  D.  28  ;  48  L.  J.  C.  P.  179),  as  moneys  due 
to  or  from  the  estate  of  the  deceased  person  must  not  be  mixed  up  with 
claims  due  from  or  to  the  executor  personally.  If  a  counterclaim  joins 
claims  which  ought  not  to  be  joiaed,  it  may  be  wholly  or  partially  dis- 
allowed or  excluded  under  Ord.  XIX.,  r..3,  or  Ord.  XXI.,  r.  15,  or  may  be 
struck  out  or  amended  under  Ord.  XIX.,  r.  27,  as  embarrassing. 

The  defendant  may  seek  different  kinds  of  relief  in  his  counterclaim,  as 
in  the  Precedent,  post,  pp.  523,  524.  If  he  seeks  relief  which  the  Chancery 
Division  alone  has  the  requisite  machinery  to  administer  (e.^r.,  where 
specific  performance  is  sought),  this  may  afiord  good  reason  for  an  order  to 
transfer  the  whole  action  to  the  Chancery  Division  {Holloway  v.  York, 
2  Ex.  D.  333  ;  London  Land  Co.  v.  Harris,  13  Q.  B.  D.  540  ;  53  L.  J.  Q.  B. 
536) ;  but  a  defendant  in  such  a  case  is  not  entitled  as  of  course  to  such  an 
order  {Storey  v.  Waddk,  4  Q.  B.  D.  289,  290). 

Mode  of  pleading  Counterclaims.]— The  principles  of  pleading  which 
govern  a  counterclaim  are  the  same  as  those  which  would  apply  to  a  State- 
ment of  Claim  in  a  cross-action  brought  by  the  defendant  against  the 
plaintiff.  It  should  have  the  word  "  Counterclaim  "  prefixed  to  it  as  a 
heading  (see  Ord.  XXI.,  r.  10),  so  as  to  distinguish  it  from  what  is  pleaded 
merely  as  matter  of  defence  to  the  plaintiff's  claim,  though  the  mere  absence 
of  such  heading  woxdd  not  invalidate  a  counterclaim  which  was  otherwise 
properly  pleaded.  (See  Lees  v.  Patterson,  7  Ch.  D.  866  ;  47  L.  J.  Ch.  616.) 
It  must  contain  a  statement  in  a  summary  form  of  the  material  facts,  but 
not  the  evidence  by  which  they  are  to  be  proved,  and  such  statement  must, 
when  necessary,  be  divided  into  paragraphs  numbered  consecutively. 
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(See  Ord.  XIX.,  r.  4.)  Wliere  the  defendant  pleads  both  a  Defence  and  a 
counterclaim,  the  paragraphs  of  the  counterclaim  are  usually  numbered  as 
though  they  were  a  continuation  of  the  paragraphs  of  the  Defence.  It  is 
provided  by  Ord.  XX.,  r.  7,  that  where  the  defendant  relies  upon  several 
distinct  grounds  of  counterclaim  founded  upon  separate  and  distinct  facts, 
such  grounds  of  counterclaim  must  be  stated,  as  far  as  may  be,  separately 
and  distinctly. 

The  facts  pleaded  as  supporting  a  counterclaim  must,  of  course,  be  such 
as  would  be  sufficient  to  support  an  action  brought  by  the  defendant  for 
the  same  cause  of  complaint ;  otherwise  the  counterclaim  will  be  open  to 
an  objection  in  point  of  law  under  Ord.  XXV.,  r.  2.  (See  ante,  p.  451.) 
The  defendant  is  not  allowed  to  rely  for  his  counterclaim  upon  matters 
which  have  been  stated  simply  as  grounds  of  defence  to  the  plaintifE's 
claim,  and  are  not  specifically  referred  to  in  the  counterclaim,  unless  he 
has  repeated  them  or  incorporated  by  reference  in  his  counterclaim  as  he 
is  at  liberty  to  do  (see  the  form  post,  p.  464  ;  and  Birmingham  Estates  Co.  v. 
Smith,  13  Ch.  D.  506 ;  49  L.  J.  Ch.  251 ;  Benbow  v.  Low,  13  Ch.  D.  553  ; 
49  L.  J.  Ch.  259).  Particulars  of  the  matters  relied  upon  as  supporting  the 
counterclaim  must  be  given  in  all  cases  where  they  are  required  to  be  given 
by  Ord.  XIX.,  r.  6,  and,  if  sufficient  particulars  are  not  given,  an  order 
may  be  made  for  further  and  better  particulars. 

A  counterclaim,  like  a  Statement  of  Claim,  must  state  specifically  the 
claim  made  or  relief  sought  by  the  defendant,  though  where  the  defendant 
has  specifically  stated  the  particular  relief  claimed  it  is  unnecessary  for  him 
to  add  a  claim  for  general  or  other  relief,  which  may  always  be  given  as  if 
it  had  been  asked  for.     (See  Ord.  XX.,  r.  6.) 

Where  the  defendant  pleads  no  other  defence  than  a  counterclaim,  the 
allegations  of  fact  contained  in  the  Statement  of  Claim  (except  allegations 
as  to  damages)  will  be  taken  to  be  admitted  by  him  (Ord.  XIX.,  rr.  13, 17), 
but  the  Court  has  a  discretion  whether  to  make  an  order  for  judgment  under 
Ord.  XXXII.,  r.  6,  in  respect  of  a  pecuniary  claim,  where  there  is  a  sub- 
stantial counterclaim  for  debt  or  damages  to  an  equal  or  greater  amount 
{Mersey  Steamship  Co.  v.  ShuttUworth,  10  Q.  B.  D.  468 ;  11  lb.  531 ;  52 
L.  J.  Q.  B.  522). 

By  Ord.  XXVIII.,  r.  3,  "  A  defendant  who  has  set  up  any  counterclaim 
or  set-ojBE  may,  without  any  leave,  amend  such  counterclaim  or  set-ofi  at 
any  time  before  the  expiration  of  the  time  allowed  him  for  answering  the 
reply  and  before  such  answer,  or  in  case  there  be  no  reply,  then  at  any  time 
before  the  expiration  of  twenty-eight  days  from  defence."  It  seems  that 
this  rule  applies  only  to  matters  pleaded  by  way  of  counterclaim,  and  that 
where  a  strict  set-ofi  is  pleaded  merely  by  way  of  defence,  the  defendant, 
if  he  wishes  to  amend  it,  must  obtain  leave  to  do  so  under  Ord.  XXVIII., 
r.  1. 

The  time  allowed  for  delivering  to  the  plaintifi  a  counterclaim  or  a  Defence 
containing  a  counterclaim  is  the  same  as  that  for  delivering  a  Defence. 

A  counterclaim,  like  a  set-ofi,  may  (subject  to  the  power  of  disallowance 
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or  exclusion  under  Ord.  XIX.,  r.  3,  and  Ord.  XXI.,  r.  15)  be  pleaded  in 
respect  of  matters  arising  after  action  brought  (see  post,  p.  645  ;  Beddall  v. 
Maitland,  17  Cb.  D.  174 ;  50  L.  J.  Ch.  401 ;  Toke  v.  Andrews,  8  Q.  B.  D. 
428 ;  51  L.  J.  Q.  B.  281).  In  sucb  a  case  the  counterclaim  must  show, 
either  by  express  statement  or  by  the  dates  therein  mentioned,  &c.,  that 
the  matters  relied  upon  arose  after  action  brought ;  otherwise  it  wUl  be 
deemed  to  have  been  pleaded  in  respect  of  matters  arising  before  action 
{Ellis  V.  Munson,  35  L.  J.  Q.  B.  585). 


General  Form  of  Defence  and  Counterclaim. 

Defence. 
J    1         [Here  state  the  grounds  of  defence  to  the  plaintiff's  Claim,  or  if 
„    J-  the  defendant  does  not  dispute  the  claim.  Subject  to  the  following 
J  counterclaim,  the  defendant  admits  the  plaintiff's  claim.] 

Counterclaim. 

3. 1         The  defendant  repeats  paragraph  2  of  his  Defence,  and  says 
\  that,  &c. : — 

4.  [  [Here  state  in  the  same  manner  as  in  a  Statement  of  Claim,  the 

5.  J  facts  upon  which  the  Counterclaim  is  based.] 
The  defendant  claims  : — 

[Here  state  the  amount  of  the  debt  or  damages,  or  the  reliefer  remedy,  claimed 
by  the  defendant.] 


Counterclaim  for  a  Debt  for  Money  lent  and  for  Damages  for  Non-delivery 

of  Goods  Sold. 

Counterclaim. 

1.  The  defendant  lent  £500  to  the  plaintiff  on  the  1st  May,  1913. 

2.  By  a  contract  in  writing,  dated  the ,  19—  [or,  contained  in 

letters  dated  the and ,  19—],  the  plaintifi  agreed  to  deliver 

to  the  defendant  5000  tons  of  Merthyr  steam  coal  at  18s.  6d.  per  ton  f.o.b. 
at  Cardifi,  by  equal  monthly  deliveries  over  the  first  five  months  of  1914. 

3.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages  : — 

DifEerence  between  market  price  in  April  and  May,  and 
the  contract  price,  2s.  6d.  per  ton  on  2000  tons     .         .  250    0    0 
The  defendant  claims  [or,  counterclaims]  : 

(1)  £500. 

(2)  £250. 

(Signed)    L.  M. 

Delivered  the ,  19 . 

(Cf.  E.  S.  C,  1883,  App.  D.,  Sect.  VIII.) 
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See  farms  of  Counterclaims  incorporating  paragraphs  of  the  Defence,  post, 
pp.  571,  573,  673,  675. 


Defence  and  Counterclaim  for  Breach  of  Warranty  in  an  Action  for  the  price 
of  Goods  sold  :  see  "  Sale  of  Goods,"  post,  pp.  673  et  seq. 


Beferux  and  Counterclaim  in  an  Action  for  Work  done  and  materials 
provided  under  a  Building  Contract :  see  the  Forms,  ante,  p.  3,  and 
post,  p.  717. 


Defence  and  Counterclaim  in  an  Action  for  Trespass  to  Land,  the  Defence 
justifying  the  Entry  for  the  purpose  of  removing  an  unlawful  Obstruc- 
tion, and  the  Counterclaim  claiming  Damages  for  the  Obstruction  :  see 
Norfolk  {Duke  of)  v.  Arbuthnot,  4  C.  P.  D.  290 ;  5  76.  390. 


Counterclaims  against  the  Plaintiff  along  with  some  other  Person. 

By  the  Judicature  Act,  1873,  s.  24  (3)  (ante,  p.  459),  a  defendant  who  has 
a  cross-claim  against  the  plaintiEE  along  with  some  other  person  is  at  liberty 
to  add  such  other  person  as  a  defendant  along  with  the  plaintiff  to  a  counter- 
claim in  respect  of  it.  This  right  applies,  whether  such  third  person  is 
already  a  party  to  the  action  or  not,  and  consequently  a  co-defendant  may 
be  joined  as  defendant  along  with  the  plaintifi  to  such  counterclaim.  But 
the  relief  sought  against  such  third  person  or  co-defendant  must  be  "  relief 
relating  to  or  connected  with  the  original  subject  of  the  cause  "  and  such 
"  as  might  properly  have  been  granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  instituted  by  the  same  defendant  for 
the  like  purpose,"  and  must  be  relief  which  in  some  way  concerns  or  involves 
the  plaintiff  {Treleaven  v.  Bray,  45  L.  J.  Ch.  113  ;  Padwick  v.  ScoU,  2  Ch.  D. 
736  ;  45  L.  J.  Ch.  350  ;  Turner  v.  Hednesford  Gas  Co.,  3  Ex.  D.  145  ;  47 
L.  J.  Ex.  296  ;  Dear  v.  Sworder,  4  Ch.  D.  476  ;  46  L.  J.  Ch.  100  ;  Barber  v. 
Blailerg,  19  Ch.  D.  473 ;   51  L.  J.  Ch.  509). 

It  will  be  observed  that  Ord.  XXI.,  r.  11,  cited  below,  is  confined  to 
counterclaims  which  raise  questions  between  the  defendant  and  the  plaintifi 
"  along  with  any  other  persons."  Hence,  it  has  been  held  that  a  person 
cannot  be  joined  as  defendant  along  with  the  plaintiff  to  a  counterclaim 
where  relief  is  only  claimed  against  the  plaintiff  and  such  person  in  one  of 
two  inconsistent  alternatives  {Evans  v.  Buck,  [1876]  4  Ch.  D.  432 ;  46 
L.  J.  Ch.  157  ;  Central  African  Co.  v.  Grove,  [1879]  48  L.  J.  Ex.  510.  Cf. 
Times  Cold  Storage  Co.  v.  Lowther,  [1911]  2  K.  B.  100  ;  80  L.  J.  K.  B.  901, 
which  was  a  decision  of  a  Divisional  Court  upon  the  same  words  in  the 
corresponding  County  Court  rule.  But  where  a  counterclaim  relates 
to  the  plaintifi's  cause  of  action,  and  raises  a  question  between  the 
B.L.  30 
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defendant  and  the  plaintiff  along  with  the  person  so  added  as  a  party,  it  is 
not  necessary  that  the  person  so  added  should  be  one  who  could  have  joined 
as  a  co-plaintifi  in  the  plaintiff's  Claim,  or  that  the  counterclaim  should 
show  a  joint  liability  on  the  part  of  the  plaintiff  and  of  the  person  so 
added. 

By  Ord.  XXI.,  r.  11,  "  Where  a  defendant  by  his  Defence  sets  up  any 
counterclaim  which  raises  questions  between  himself  and  the  plaintiff  along 
with  any  other  persons,  he  shall  add  to  the  title  of  his  Defence  a  further 
title  similar  to  the  title  in  a  Statement  of  Claim  setting  forth  the  names  of  all 
the  persons  who,  if  such  counterclaim  were  to  be  enforced  by  cross-action, 
would  be  defendants  to  such  cross-action,  and  shall  deliver  his  Defence  to 
such  of  them  as  are  parties  to  the  action  within  the  period  within  which 
he  is  required  to  deliver  it  to  the  plaintiff  " — ^that  is,  in  the  absence  of  any 
other  order  as  to  time,  within  ten  days  after  delivery  of  the  Claim.  Although 
in  the  "  further  title  "  which  is  required  to  be  added  under  the  above  rule 
the  counterclaiming  defendant  is  described  as  plaintiff  by  counterclaim,  and 
the  plaintiff  and  the  person  joined  along  with  him  are  described  as  defen- 
dants by  counterclaim,  this  method  of  description  should  not  be  followed 
in  the  body  of  the  pleading,  as  it  might  produce  confusion,  and  it  is 
better  that  in  the  body  of  the  counterclaim  the  defendant  in  the  action 
should  continue  to  be  described  as  the  "  defendant,"  or  the  "  defendant 
C.  B."  as  the  case  may  be,  and  the  plaintiff  in  the  action  as  "the 
plaintiff." 

By  r.  12,  "  Where  any  such  person  is  not  a  party  to  the  action,  he 
shall  be  summoned  to  appear  by  being  served  with  a  copy  of  the 
Defence." 

A  third  person  or  co-defendant,  who  is  added  as  a  defendant  along  with 
the  plaintiff  to  a  counterclaim,  may  reply  to  the  counterclaim  any  matters 
which  would  be  a  defence  to  a  Statement  of  Claim  in  an  action  brought  by 
the  defendant  for  the  same  cause  of  complaint  (see  Jud.  Act,  1873,  s.  24  (3), 
cited  awie,  p.  459) ;  but  he  may  not  counterclaim.  (See  post,  p.  470.) 
Such  a  Eeply,  in  the  absence  of  any  other  order  as  to  time,  must  be  delivered 
within  ten  days  after  the  delivery  of  the  counterclaim.  It  may  contain 
an  objection  in  point  of  law  to  the  counterclaim.  Any  person  made 
defendant  to  a  counterclaim  may  now  pay  money  into  Court  in  answer 
to  it,  subject  to  the  same  conditions  as  to  costs  and  otherwise  as  upon 
payment  into  Court  by  a  defendant  (Ord.  XXII.,  r.  9,  as  amended  in 
August,  1913).  Or  he  may,  before  replying,  apply  to  a  Master  for  an 
order  that  the  counterclaim  be  excluded  on  the  ground  that  it  caimot  be 
conveniently  disposed  of  in  the  pending  action  (Ord.  XXI.,  r.  15). 
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Form  of  Defence  and  Counterclaim,  where  a  Person  not  a  party  to  the  original 
Action  is  added  as  a  Defendant  along  with  the  Plaintiff  to  the  Counter- 
claim. 

19—.  B.    No. 

In  the  Higli  Court  of  Justice, 

King's  Bencli  Division. 

Between  A.  B PlaintifE, 

and 

CD Defendant, 

(by  original  action) 

And  between  the  said  CD PlaintifE, 

and 

the  said  A.  B.  and  E.F Defendants, 

(by  counterclaim). 


I] 


Defence. 

[Here  state  the  grounds  of  defence  to  the  plaintiff's  claim  in  the 

2.  I  action.] 

Counterclaim. 

3.  1       [Here  state,  in  the  same  manner  as  in  a  Statement  of  Claim  in  an 

4.  J  action  brought  by  the  defendant  against  the  plaintiff  and  the  third 
person,  the  facts  relied  upon  by  the  defendant  for  the  claims  made  against  them 
by  his  Counterclaim.  The  plaintiff  in  the  action  should  continue  to  be 
spoken  of  as  "  the  plaintiff  "  in  the  body  of  the  Counterclaim,  and  similarly 
the  counierdaiming  defendant  should  continue  to  call  himself"  the  defendant," 
or,  if  he  is  one  of  several  defendants,  "  this  defendant,"  and  the  person  brotiyJil 
in  should  be  called  "  the  said  E.  F."] 

The  defendant  claims  against  the  said  A.  B.  and  E.  F. — [Here  state  the 
amount  of  debt  or  damages,  or  the  remedy  or  relief  claimed  by  the  Counter- 
claim as  in  a  Statement  of  Claim,  specifying  what  relief,  if  any,  is  claimed 
from  the  plaintiff  alone,  and  what  from  E.  F.  along  with  the  plaintiff.] 


Form  of  Defence  by  one  of  two  or  more  Defendants  with  a  Counterclaim 
against  a  Co-defendant  along  with  the  Plaintiff. 

19—.  B.  No.  

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintiff, 

and 

C.  D.  [E.  F.]a,nAG.H Defendants, 

(by  original  action) 

And  between  the  said  CD Plaintiff, 

and 
the  said  A.  B.  and  the  said  G.  H.. . Defendants, 
(by  counterclaim). 
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Defence 
of  the  defendant  C.  D. 
■  I  [Here  state  the  grounds  of  defence  to  the  plaintiff's  claim.] 

Counterclaim. 

3.  I       [Here  state,  in  the  same  manner  as  in  a  Statement  of  Claim  in  an 

4.  J  action  hrought  by  the  counterclaiming  defendant  against  his  co- 
defendant  and  the  plaintiff,  the  facts  relied  on  for  the  claims  made  against 
them  hy  the  Counterclaim.  The  co-defendant  who  is  joined  as  a  defendant 
to  the  Counterclaim  should  still  he  described  as  "  the  defendant  G.  H."] 

The  defendant  C.  D.  claims  against  the  said  A.  B.  and  G.  H. — [Here  state 
the  amount  of  debt  or  damages,  or  the  remedy  or  relief  claimed  by  the  Counter- 
claim, distinguishing,  if  necessary,  claims  made  against  either  of  the  defendants 
to  the  Counterclaim  separately  from  claims  against  them  jointly.] 


V. — Third  Paety  Proceduee. 

Apart  from  any  set-ofi  or  counterclaim,  a  defendant  may  be  entitled 
in  certain  cases  to  contribution  or  indemnity  from  a  co-defendant  or  from 
a  stranger  to  the  action.  Thus,  if  A.  lends  money  to  B.,  and  X.  and  Y. 
guarantee  the  repayment  of  the  loan,  A.  can  on  B.'s  default  sue  B.  or  X.  or 
Y.,  or  any  two,  or  all  three,  of  them  at  his  option.  If  he  sued  B.  and  X., 
X.  would  wish  to  claim  indemnity  from  A.  and  contribution  from  his 
co-surety  Y.  And  the  means  of  doing  both  is  afiorded  him  by  the  Third 
Party  Procedure,  which  is  regulated  by  rr.  48-55  of  Ord.  XVI.,  based 
on  the  Judicature  Act,  1873,  s.  24  (3),  cited  ante,  p.  459.  So,  too,  if  an 
agent  has  rendered  himself  personally  liable  on  a  contract,  he  may  adopt 
this  method  of  obtaining^ indemnity  from  his  principal.  But  such  relief 
cannot  be  obtained  by  way  of  counterclaim  ;  for  the  defendant  makes  no 
claim  against  the  plaintiff,  nor  against  any  one  along  with  the  plaintiff. 

Third  party  procedure  is  applicable  only  in  cases  where  the  defendant 
claims  from  the  person  whom  he  seeks  to  make  liable  as  third  party  con- 
tribution or  indenmity  in  respect  of  the  plaintifi's  claims  in  the  action. 
He  cannot  by  this  procedure  enforce  any  right  which  does  not  depend  on 
the  liability  of  the  defendant  to  the  plaintiff  in  the  action  {Pontifex  v.  Foord, 

12  Q.  B.  D.  152  ;  53  L.  J.  Q.  B.  321  ;  Speller  v.  Bristol  Steam  Nav.  Co., 

13  Q.  B.  D.  96  ;   53  L.  J.  Q.  B.  322  ;   Nelson  v.  Empress  Assce.  Corp., 
[1905]  2  K.  B.  281 ;  74  L.  J.  K.  B.  699). 

"  Where  the  defendant  claims  to  be  entitled  to  contribution  or  indemnity 
over  against  any  person  not  a  party  to  the  action,  he  may,  by  leave  of  the 
Court  or  a  judge,  issue  a  notice  (hereinafter  called  the  third-party  notice) 
to  that  efiect,  stamped  with  the  seal  with  which  writs  of  summons  are 
sealed.  A  copy  of  such  notice  shall  be  filed  with  the  proper  officer  and 
served  on  such  person  according  to  the  rules  relating  to  the  service  of 
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writs  of  summons.  The  notice  shall  state  the  nature  and  grounds  of  the 
claim,  and  shall,  unless  otherwise  ordered  by  the  Court  or  a  judge,  be 
served  within  the  time  lunited  for  delivering  his  defence.  Such  notice  may 
be  in  the  form  or  to  the  efiect  of  the  Form  No.  1  in  Appendix  B.,  with  such 
variations  as  circumstances  may  require,  and  therewith  shall  be  served  a 
copy  of  the  Statement  of  Claim,  or  if  there  be  no  Statement  of  Claim,  then 
a  copy  of  the  writ  of  summons  in  the  action  "  (r.  48). 

Claims  for  indemnity  under  the  above  rule  oan  arise  only  from  a  oontraot  for 
such  indemnity,  express  or  implied,  or  from  some  equity  resulting  from  the  relation 
of  the  parties  to  each  other  {Birmingham  Land  Co.  v.  L.  &  N.  W.  Ry.  Co.,  34 
Ch.  D.  261 ;  Wynne  v.  Tempest,  [1897]  1  Ch.  110 ;  66  L.  J.  Ch.  81 ;  and  see 
"  Indemnities,"  ante,  p.  160.  Claims  for  contribution  arise  generally  between 
co-sureties  or  other  joint  oontraotors,  or  between  co-trustees,  or  between  co- 
owners  (see  "  Money  Paid,"  ante,  p.  198  ;  Robinson  v.  Harhin,  [1896]  2  Ch.  413, 
426 ;  65  L.  J.  Ch.  773 ;  Jackson  v.  Dickinson,  [1903]  1  Oh.  947 ;  72  L.  J.  Ch. 
761 ;  Von  Freeden  v.  Hull,  76  L.  J.  K.  B.  715).  In  some  oases,  however,  as, 
for  example,  under  s.  84  of  the  Companies  (ConsoUdation)  Act,  1908,  they  arise  by 
virtue  of  express  statutory  enactment.  (See  Oerson  v.  Simpson,  [1903]  2  K.  B. 
197  ;  72  L.  J.  K.  B.  603  ;  Shepheard  v.  Bray,  [1906]  2  Ch.  at  p.  253  ;  75  L.  J.  Ch. 
633).  But  the  practice  created  by  the  Judicature  Act  in  no  way  affects  the 
old  rule  that  there  is  no  contribution  between  tort-feasors  ( W.  H.  Smith  &  Son  v. 
Clinton  and  Harris,  99  L.  T.  840). 

The  defendant's  claim  against  the  third  party  for  contribution  or  indemnity 
need  not  be  co-extensive  with  the  whole  of  the  plaintiff's  claim  against  the 
defendant  (see  r.  52,  cited  infra  ;  Pontifex  v.  Foard,  12  Q.  B.  D.  152  ;  53  L.  J.  Q.  B. 
321).  The  application  for  leave  to  issue  the  notice  should  in  the  first  instance 
be  made,  ex  parte,  to  the  Master  in  Chambers  on  affidavit,  and  without  serving 
either  the  plaintiff  or  the  third  party,  but  in  special  circumstances  the  Master  or 
judge  may  require  the  plaintiff,  or  any  other  person,  to  be  served  {Furness  v. 
Pickering,  [1908]  2  Ch.  224 ;  77  L.  J.  Ch.  615).  Leave  may  be  granted  to  serve 
a  third  party  notice  even  where  the  indemnity  was  not  given  till  after  action 
brought  {Edison,  dkc,  Co.  v.  Holland,  33  Ch.  D.  497  ;  56  L.  J.  Ch.  124).  If  there 
is  a  bond  fide  claim  for  contribution  or  indemnity,  leave  to  serve  the  notice  may  be 
granted  without  inquiring  into  the  vaUdity  of  the  claim  (76.). 

As  to  service  oat  of  the  jusrisdiotion,  see  McOheane  v.  Oyles,  [1902]  1  Ch.  287  ; 
71  L.  J.  Ch.  183. 

Where  a  third  party  desires  to  dispute  the  defendant's  liability  to  the  plaintiff's 
claim  or  his  own  liability  to  the  defendant  for  contribution  or  indemnity,  he 
must  enter  an  appearance  in  the  action  within  eight  days  from  the  service  of  the 
notice.  (See  r.  49.)  The  fact  of  his  so  appearmg  will  not  preclude  him  from 
raising  any  objections  which  he  may  have  to  the  third  party  proceedings  against 
him  on  the  hearing  of  a  summons  for  directions  under  r.  52,  cited  infra  (Benecke 
V.  Frost,  1  Q.  B.  D.  419,  421  ;  45  L.  J.  Q.  B.  693),  and  the  proper  time  for  raising 
such  objections  is  upon  the  hearing  of  such  summons  {Baxter  v.  France,  [1895] 
1  Q.  B.  455 ;  64  L.  J.  Q.  B.  335). 

For  a  precedent  of  a  third  party  notice,  see  post,  p.  472. 

"  If  a  third  party  appears  pursuant  to  the  third  party  notice,  the  defen- 
dant giving  the  notice  may  apply  to  the  Court  or  a  judge  for  directions, 
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and  the  Court  or  judge,  upon  the  hearmg  of  such  application,  may,  if 
satisfied  that  there  is  a  question  proper  to  be  tried  as  to  the  liability  of  the 
third  party  to  make  the  contribution  or  indemnity  claimed,  in  whole  or 
m  part,  order  the  question  of  such  liability,  as  between  the  third  party 
and  the  defendant  giving  the  notice,  to  be  tried  in  such  manner,  at  or 
after  the  trial  of  the  action,  as  the  Court  or  judge  may  direct ;  and,  if  not 
so  satisfied,  may  order  such  judgment  as  the  nature  of  the  case  may  require 
to  be  entered  in  favour  of  the  defendant  giving  the  notice  against  the 
third  party"  (r.  52). 

If  no  application  for  directions  under  this  rule  is  made,  or  if  on  such  applica- 
tion directions  are  refused,  the  third  party  prooeediugs  come  to  an  end  (Schneider 
V.  Batt,  8  Q.  B.  D.  701  ;  50  L.  J.  Q.  B.  525 ;  cp.  TJie  Millwall,  [1905]  P.  155, 
163  ;  75  L.  J.  P.  13).  Directions  will  not,  m  general,  be  given  where  there  would 
remain  a  dispute  arising  out  of  the  same  transaction  between  the  defendant  and 
the  third  party  to  be  tried  in  another  action  even  if  directions  were  given  as  asked 
in  the  original  action  (Baxter  v.  France,  supra).  If  the  third  party,  on  an  appUoa- 
tion  for  directions  under  r.  52,  does  not  set  up  any  defence  to  the  defendant's 
claim  and  it  does  not  appear  that  there  is  any  question  to  be  tried  as  to  his 
liability,  judgment  may  be  ordered  to  be  entered  for  the  defendant  against  the 
third  party,  where  the  defendant's  claim  against  the  third  party  is  a  liquidated 
one  (Qloucestershire  Banking  Co.  v.  Phillipps,  12  Q.  B.  D.  533  ;  53  L.  J.  Q.  B. 
493).  Where  a  person  not  already  a  party  to  the  action  has  been  added,  as  a 
third  party  under  r.  48,  he  cannot  counterclaim  against  the  plaintiff  in  the  action, 
and  it  seems  that  this  is  so,  even  where  the  third  party  has  obtained  leave  to 
defend  the  action  under  r.  53,  below  cited  (Eden  v.  WeardaJe  Colliery  Co.,  28 
Ch.  D.  333  ;  35  lb.  287  ;  54  L.  J.  Oh.  384  ;  56  lb.  178  ;  Alcoy  v.  OreenUll,  [1896] 
1  Oh.  19  ;  65  L.  J.  Ch.  99) ;  but  it  has  been  held  that  he  might  counterclaim  against 
the  defendant  (Borough  v.  James,  W.  N.  [1884],  32  ;  Re  Salmon,  42  Ch.  D.  351, 
354 ;  but  see  Eden  v.  Weardale,  s^tpra). 

If  the  defendant  does  not  apply  for  directions  under  r.  52  within  a  reasonable 
time  after  the  third  party  has  appeared  in  the  action,  the  third  party  may  apply 
to  be  dismissed  from  the  action  and  to  have  the  proceedings  against  him  set 
aside  with  costs. 

A  married  woman  may  properly  be  made  a  third  party  in  respect  of  her  separate 
estate  (Qloucestershire  Banking  Co.  v.  Phillipps,  supra). 

A  plaintiff  against  whom  there  is  a  counterclaim  is  a  defendant  to  such  counter- 
claim, and  may  as  such  defendant,  in  a  proper  case,  avail  himself  of  the  third 
party  procedure  in  regard  to  the  subject-matter  of  the  counterclaim.  (See 
Levi  V.  Anglo-Continental  Gold  Beefs,  [1902]  2  K.  B.  481 ;  71  L.  J.  K.  B.  789.) 

"  The  Court  or  a  judge  upon  the  hearing  of  the  application  mentioned  in 
rule  52,  may,  i£  it  shall  appear  desirable  to  do  so,  give  the  third  party 
liberty  to  defend  the  action,  upon  such  terms  as  may  be  just,  or  to  appear 
at  the  trial  and  take  such  part  therein  as  may  be  just,  and  generally  may 
order  such  proceedings  to  be  taken,  documents  to  be  delivered,  or  amend- 
ments to  be  made,  and  give  such  directions  as  to  the  Court  or  judge  shall 
appear  proper  for  having  the  question  most  conveniently  determined,  and 
as  to  the  mode  and  extent  in  or  to  which  the  third  party  shall  be  bound 
or  made  liable  by  the  judgment  in  the  action  "  (r.  53). 
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After  eervioe  of  the  third  party  notice,  the  third  party  is  deemed  a  party  to  the 
aotion  and  has  the  same  rights  in  respect  of  his  defence  against  the  defendant's 
claim  as  if  he  had  been  sued  in  the  ordinary  way  by  such  defendant  {Hornby  v. 
Cardwdl,  8  Q.  B.  D.  329  ;  51  L.  J.  Q.  B.  89). 

Where  directions  have  been  given  that  pleadings  shall  be  delivered  between 
the  defendant  and  the  third  party,  the  third  party  may  pay  money  into  Court 
in  respect  of  the  defendant's  claim,  together  with  a  defence  denying  liability. 
(See  Jud.  Act,  1873,  s.  24  (3),  cited,  a?rfe,  p.  459  ;  post,  p.  659 ;  Bates  v.  BurcMl, 
W.  N.  1884,  p.  108.)  He  can  also  bring  in  as  a  fourth  party  a  person  who  has 
contracted  to  pay  him  a  contribution  or  to  indemnify  him  in  respect  of  the  defen- 
dant's claim,  and  the  fourth  party  may  bring  in  a  fifth  party,  etc.  (See  r.  54a, 
which  came  into  force  on  the  1st  August,  1911. ) 

If  the  third  party  disputes  the  defendant's  liability  to  the  plaintiff's  claim, 
directions  may  be  given  that  the  third  party  shaU  have  liberty  to  defend  against 
the  plaintiff's  claim  in  the  action.  (See  r.  53  above  ;  Coles  v.  Civil  Service  Ass., 
26  Ch.  D.  529  ;  53  L.  J.  Ch.  638  ;  Callender  v.  Wallingford,  53  L.  J.  Q.  B.  569  ; 
Edism,  die,  Co.  v.  Holland,  41  Ch.  D.  28  ;  58  L.  J.  Ch.  525.)  In  such  case  it  is 
not  uncommon  to  order  that  the  defendant  do  deliver  a  Statement  of  Claim  to 
the  third  party,  and  that  the  third  party  do  deliver  a  Defence  thereto.  (See  the 
form  of  order,  Chitty  Forms,  14th  ed.,  249  ;  and  Hornby  v.  Cardwell,  supra ; 
Schneider  v.  Batt,  supra ;  Bates  v.  Burchell,  supra.)  For  precedents  of  such  a 
Statement  of  Claim  and  Defence,  see  post,  pp.  473, 474.  In  such  cases  the  pleadings 
wiU  be  in  substantially  the  same  form  [mutatis  mutandis)  as  ordinary  pleadings  in 
an  aotion  between  the  parties  for  the  same  cause,  but  the  Tvords  "  E.  F.,  Third 
Party,"  should  be  added  to  the  title  of  the  action,  and  the  heading  of  the  pleadings 
should  describe  them  according  to  the  fact. 

Where  the  third  party  obtains  leave  to  defend  the  action  against  the  plaintiff, 
he  will  in  general  be  allowed  to  do  so  upon  any  ground  which  would  have 
been  available  to  the  original  defendant  as  a  defence  to  the  plaintiff's  claim 
{CaUender  v.  Wallingford,  supra ;  Eden  v.  Weardale  Colliery  Co.,  supra),  except 
as  regards  any  set-oS  or  counterclaim  which  the  latter  may  have  had  against  the 
plaintiff.  It  seems  that  the  leave  given  him  to  defend  the  action  wiU  not  entitle 
him  to  set  up  a  counterclaim  on  his  own  account  against  the  plaintiff. 

"  Where  a  defendant  claims  to  be  entitled  to  contribution  or  indemnity 
against  any  other  defendant  to  the  action,  a  notice  may  be  issued,  and  the 
same  proceduie  shall  be  adopted,  for  the  determination  of  such  questions 
between  the  defendants,  as  would  be  issued  and  taken  against  such  other 
defendant,  if  such  last-mentioned  defendant  were  a  third  party ;  but 
nothing  herein  contained  shall  prejudice  the  rights  of  the  plaintiff  against 
any  defendant  in  the  action  "  (r.  55). 

Where  a  defendant  claims  contribution  or  indemnity  over  against  a  co-defendant 
under  this  rule,  the  latter  may  be  served  with  a  third  party  notice  without  any 
leave  being  obtained  for  that  purpose  [Towse  v.  Loveridge,  25  Ch.  D.  76 ;  53 
L.  J.  Ch.  499). 

R.  54  gives  power  to  the  Court  to  make  such  order  as  to  costs  against  a  third 
party  as  it  may  think  right  (Edison,  dkc,  Co.  v.  Holland,  41  Ch.  D.  28 ;  58  L.  J.  Ch. 
525 ;  see  also  Jud.  Act,  1890,  s.  5).  Such  claims  are  not  within  the  enactments 
of  the  County  Courts  Act,  1888,  s.  116,  as  to  costs. 
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Third  Party  Notice. 

19—.    B.  No.  — 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

To  Mr.  E.  F.  Notice  filed ,  19 — . 

Third  Party  Notice. 

Take  notice  that  this  action  has  been  brought  by  the  plaintifi  against 
the  defendant  [as  surety  for  M.  N.  upon  a  bond  conditioned  for  payment 
of  £2000  and  interest  to  the  plaintifE. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to  the 
extent  of  one-half  of  any  sum  which  the  plaintifE  may  recover  against  him, 
on  the  ground  that  you  are  (his  co-surety  under  the  said  bond,  or,  also 
surety  for  the  said  M.  N.,  in  respect  of  the  said  matter,  under  another 
bond  made  by  you  in  favour  of  the  said  plaintifi,  dated  the  day  of 

,  19-)-] 

Or  [as  acceptor  of  a  bill  of  exchange  for  £500,  dated  the day  of 

,  19 — ,  drawn  by  you  upon  and  accepted  by  the  defendant,  and  payable 


three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  imder 
the  said  bill,  on  the  ground  that  it  was  accepted  for  your  accommodation.] 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
delivery  to  the  plaiatifi  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  in 
respect  of  the  said  contract,  or  any  breach  thereof,  on  the  groimd  that  it 
was  made  by  him  on  your  behalf  and  as  your  agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintifi's  claim  in  this 
action  as  against  the  defendant  C.  D.  or  your  liability  to  the  defendant 
C.  D.,  you  must  cause  an  appearance  to  be  entered  for  you  within  eight  days 
after  service  of  this  notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to  admit  the  validity 
of  any  judgment  obtained  against  the  defendant  C.  D.,  and  your  own 
liability  to  contribute  or  indemnify  to  the  extent  herein  claimed,  which  may 
be  summarily  enforced  against  you  pursuant  to  the  Rules  of  the  Supreme 
Court,  1883,  Order  XVI.,  Part  VI. 

Dated  the  ■ ■ ,  19—. 

(Signed)    C.  D. 
Or,      X.  Y. 
Solicitor  for  the  defendant  C.  D. 

Appearance  to  be  entered  at . 


(See  jR.  S.  C,  1883,  App.  B.,  No.  1.) 
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(See  a  form  of  notice,  The  Millwall,  [1905]  P.  at  p.  158  ;   74  L.  J.  P.  61.) 


Statement  of  Claim  by  Defendant  against  Third  Party. 

19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintiff, 

and 

C.  D Defendant, 

and 
E.F Third  Party. 

Statement  of  Claim 

by  the  defendant  G.  D.  against  the  third  party,  E.  F.,  delivered  pursuant 
to  the  order  of ,  dated  the ■,  19 — . 

1.  The  plaintiff's  claim  against  the  defendant  herein,  as  appears  by  the 
Statement  of  Claim,  a  copy  whereof  was  delivered  to  the  third  party  on  the 

,  19 — ,  is  for  [state  the  claim  shortly,  as,  for  instance,  £ alleged 

to  be  due  from  the  defendant,  as  the  acceptor,  to  the  plaintiff,  as  the  holder, 

of  a  bill  of  exchange  for  £ ,  dated  ■ ,  19 — ,  drawn  by  X.  Y. 

upon  and  accepted  by  the  defendant,  payable months  after  date]. 

2.  The  defendant  [disputes  the  plaintiff's  claim  on  the  grounds  appearmg 
in  his  Defence,  but  in  the  event  of  his  being  held  liable  to  the  plaintiff  he] 
claims  and  is  entitled  to  be  indemnified  by  the  third  party,  E.  F.,  against 
the  plaintiff's  claim  [or,  claims  and  is  entitled  to  contribution  from  the 
third  party,  E.  F.,  to  the  extent  of  one-half  {or,  as  the  case  may  he)  of 
any  liability  he  may  be  under  to  the  plaintifi  under  the  following 
circumstances] : — 

3.  [Here  state  the  facts  on  which  the  claim  for  indemnity  or  contribution 
is  based.  This  should  be  done  in  the  same  manner  as  in  an  ordinary  State- 
ment of  Claim,  as,  for  instance,  The  defendant  accepted  the  said  bill  of 
exchange  (it  at  all)  for  the  accommodation  of  the  third  party  and  at  his 
request  made  verbally  on  the ,  19 — .] 

The  defendant  claims  against  the  third  party : — 

(1)  A  declaration  that  he  is  entitled  to  be  indemnified    as  [or,  to 

contribution  to  the  extent]  aforesaid. 

(2)  Judgment    for  any  amount  that  may  be  found  due  from  the 

defendant  to  the  plaintiff  [or,  for  contribution  to  the  extent 
aforesaid]. 

(3)  Judgment  for  the  amount  of   any  costs  he  may  be  adjudged  to 

pay  to  the  plaintiff,  and  for  the  amount  of  his  own  costs  of  the 
defence  and  proceedings  against  the  third  party  herein. 

(Signed)    L.  M. 
Delivered  on  the ,  19 — . 


Digitized  by  Microsoft® 


474  THE   DEFENCE 

Defence  of  Third  Party  to  Statement  of  Claim  against  him  by  the  Defendant. 
[Title,  &c.,  as  in  preceding  form.] 

Defence 

of  the  above-named  third  party,  E.  F.,  to  the  Statement  of  Claim  of  the 

defendant  G.  D.,  delivered  pursuant  to  the  order  of  ,  dated  the 

,  19-. 

1.  I       [State  the  answer  to  the  claim  for  indemnity  or  contribution  as  in 

2.  J  an  ordinary  Defence  as,  for  instance — 1.  The  third  party  admits 
[or,  does  not  admit]  that  the  defendant  accepted  the  said  bill  of  exchange. 

2.  The  third  party  denies  that  the  defendant  accepted  the  said  bill 
of  exchange  for  his  accommodation  or  at  his  request,  or  under  any  circum- 
stances such  as  would  entitle  the  defendant  to  be  indemnified  by  the  third 
party  in  respect  thereof.] 

(Signed)    M.  N. 
Delivered  on  the ,  19 — . 
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CHAPTER  VII. 
REPLIES  AND  SUBSEQUENT  PLEADINGS. 

In  many  cases  it  is  now  unnecessary  for  the  plaintifi  to  deliver  any  R«ply  ; 
for  if  ie  delivers  no  Reply,  all  tte  material  statements  of  fact  in  tte  Defence 
will  be  deemed  to  have  been  denied  and  put  in  issue  (Ord.  XXVII.,  r.  13). 
But  it  is  still  necessary  for  the  plaintifi  to  deliver  a  Reply  in  four  cases — 

(a)  if  he  desires  to  admit  some  of  the  facts  alleged  in  the  Defence,  while 

denying  others  ; 

(b)  if  he  desires  to  plead  an  objection  in  point  of  law  (see  fost,  p.  773)  ; 

(c)  if  he  desires  to  rely  at  the  trial  on  any  new  facts  in  answer  to  the 

Defence  ;  for  the  plaintifi  must  raise  in  his  Reply  all  matters  which, 
if  not  pleaded,  would  take  the  defendant  by  siirprise  (Ord.  XIX., 
r.  15) ; 

(d)  if  the  defendant  has  pleaded  a  Counterclaim  which  the  pkintifi 

desires  to  contest ;  for  he  must  deal  specifically  with  every  allega- 
tion of  fact  contained  in  the  Counterclaim,  of  which  he  does  not 
admit  the  truth,  except  damages  (Ord.  XIX.,  r.  17). 
In  all  these  cases  the  plaintifi  must  obtain  leave  from  a  Master  to  deliver 

a  Reply ;   for  "  except  in  Admiralty  actions  no  Reply  shall  be  delivered 

unless  the  same  be  ordered  "  (Ord.  XXIII.,  r.  1). 

Such  an  order  is  usually  made  on  a  summons  for  directions.  In  December 
1902,  the  Masters  of  the  King's  Bench  Division  passed  a  resolution  to  the  following 
effect :  "  No  Reply  is  to  be  allowed  without  a  special  application  made  after  the 
Defence  has  been  deHvered,  unless  the  defendant  states  on  the  hearing  of  the 
summons  for  directions  that  he  intends  to  raise  a  counterclaim,  in  which  case  a 
Reply  may  be  allowed  in  the  Order  for  directions."  When  the  Master  gives  leave 
to  dehver  a  Reply,  he  generally  fixes  a  time  within  which  it  is  to  be  dehvered. 
If  he  omits  to  do  so,  it  must  be  delivered  within  ten  days  after  the  deUvery  of 
the  Defence,  or  last  of  the  Defences ;  the  time  may,  however,  be  extended  by 
consent  or  by  order  (Ord.  XXIII.,  s.:  2). 

Before  drafting  a  Reply,  however,  there  are  many  matters  to  be  considered. 
If  the  defendant  haa  paid  money  into  Court,  it  may  be  that  the  plaintiff  is  willing 
to  accept  it  and  to  drop  the  action.  In  that  case  he  should  give  the  defendant 
a  notice  in  Form  No.  4  of  R.  S.  C,  Appendix  B.,  and  proceed  to  tax  his  costs 
unless  the  Master  otherwise  orders  (Ord.  XXII.,  r.  7  ;  and  see  M'SUffrey  v. 
Lanagan,  20  L.  R.  Ir.  528 ;  Nichoh  v.  Eveiis,  22  Ch.  D.  611 ;  52  L.  J.  Ch.  383). 
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Again,  if  the  Defence  which  has  been  delivered  contains  sufficient  admissions,  the 
plaintiff,  instead  of  pleading  to  it,  may  move  for  judgment  thereon  under 
Ord.  XXXII.,  r.  6,  or  for  an  order  that  the  defendant  pay  into  Court  the  money 
which  he  admits  is  in  his  hands  (Neville  v.  Matthewman,  [1894]  3  Ch.  345  ;  63 
L.  J.  Ch.  734 ;  Crompton,  cfcc„  Co.  v.  BuHon,  [1895]  2  Ch.  711  ;  64  L.  J.  Ch.  811). 
Next  the  plaintiff's  advisers  must  consider  whether  any  part  of  the  Defence  can 
be  struck  out  as  showing  no  defence  to  the  action,  or  is  embarrassing,  or  whether 
an  application  should  be  made  for  particulars  of  any  allegation  contained  in  it. 
As  to  these  matters,  see  post,  p.  906.  Lastly,  if  the  plaintiff  after  reading  the 
Defence  comes  to  the  conclusion  that  he  cannot  maintain  his  action,  he  may 
withdraw  the  whole  or  any  part  of  his  claim  by  a  notice  of  discontinuance  under 
Ord.  XXVI,,  r.  1. 

As  to  the  heading,  title  and  signature  to  a  Reply  when  there  is  a  counterclaim, 
the  pleading  is  generally  headed  "  Reply  and  Defence  to  Counterclaim."  Where 
there  are  two  or  more  defendants  who  sever  their  defences,  a  Reply  should 
strictly  be  delivered  to  each  separately,  headed  "  Reply  to  the  Defence  of  the 
defendant  A.  B."  but  in  practice  it  is  more  usual  to  deliver  a  joint  Reply  in  the 
following  form : — 

Reply. 

1.  The  plaintiff  joins  issue  with  the  defendant  A.  B.  on  his  Defence. 

2.  As  to  the  Defence  of  the  defendant  O.  D.  the  plaintiff  says  that  [here  slate 
the  grounds  of  reply  relied  upon  in  answer  to  the  Defence  of  the  defendant  C.  23.]. 


Joinder  of  Issue. 

In  replying  to  a  Defence  the  plaintiff  is  not  bound  to  deal  specifically 
with  every  allegation  of  fact,  of  which  he  does  not  admit  the  truth.  He 
may  make  use  of  a  comprehensive  form  of  traverse  descended  from  remote 
antiquity  (1  Edw.  2),  called  "  a  joinder  of  issue,"  which  runs  as  follows  : 
"  The  plaintifE  joins  issue  with  the  defendant  upon  his  Defence."  The 
effect  of  this  sentence  is  to  deny  every  material  allegation  of  fact  in  the 
Defence  (Ord.  XIX.,  r.  18).  The  plaintifi  may,  of  course,  if  he  wishes, 
admit  certain  allegations  in  the  Defence,  and  join  issue  on  the  rest  thus  : 
"  The  plaintifi  joins  issue  with  the  defendant  on  paragraphs  3  and  4  of  the 
Defence."  If  a  Reply  be  delivered  which  does  not  deny  an  allegation 
in  the  Defence,  that  allegation  will  be  admitted  (Ord.  XIX.,  rr.  13  and  18). 


Special  Reply. 

But  very  often  the  plaintifi  must  do  something  more  than  merely 
traverse  the  Defence.  For  a  joinder  of  issue  merely  contradicts  the  facts 
alleged  by  the  defendant ;  and  the  plaintifi  may  often  require  to  set  up 
some  affirmative  case  of  his  own  in  answer  to  those  facts.  "  The  Eeply 
is  the  proper  place  for  meeting  the  Defence  by  confession  and  avoidance  " 
(per  James,  L.J.,  in  Hall  v.  Eve,  4  Ch.  D.  at  p.  345 ;  46  L.  J.  Ch.  145). 
"  The  plaintifi  must  raise  by  his  pleading  all  such  grounds  of  reply  as,  if 
not  raised,  would  be  likely  to  take  the  opposite  party  by  surprise,  or  would 
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raise  issues  of  fact  not  arising  ont  of  the  preceding  pleadings,  as,  for 
instance,  fraud.  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or  Statute  of 
Frauds  "  (Ord.  XIX.,  r.  15).  Similarly  he  must  specially  plead  any 
equitable  ground  of  reply  (see  Jud.  Act,  1873,  s.  24,  ss.  1,  i  ;  Gibhs  v.  Guild, 
9  Q.  B.  D.  59  ;  51  L.  J.  Q.  B.  313  ;  Betjemann  v.  Betjemann,  [1895]  2  Ch. 
474  ;  64  L.  J.  Ch.  641).  The  plaintifi  must  therefore  be  careful  not  merely 
to  join  issue  where  he  ought  to  allege  new  facts ;  and  he  may  allege 
such  new  facts  in  the  alternative,  even  though  they  be  inconsistent.  Or 
he  may  wish  in  addition  to  joining  issue  to  plead  an  objection  in  point 
of  law. 

The  plaintiff,  however,  must  not  set  up  in  his  Reply  a  new  cause  of  action 
which  is  not  raised  either  on  the  writ  or  in  the  Statement  of  Claim.  Ord.  XIX., 
r.  16,  expressly  provides  that  "no  pleading  shall,  except  by  way  of  amendment, 
raise  any  new  ground  of  claim  or  contain  any  allegation  of  fact  inconsistent 
with  the  previous  pleadings  of  the  party  pleading  the  same."  In  other  words 
the  Reply  must  not  contradict  or  "  depart  "  from  the  Statement  of  Claim.  If 
a  plaintiff  claims  rent  on  his  writ,  he  cannot  claim  the  same  sum  in  his  Reply  as 
damages  for  unlawfully  "  holding  over  "  (Biwkworth  v.  McClelland,  2  L.  R.  Ir. 
527).  Or,  if  the  Statement  of  Claim  alleges  merely  a  negligent  breach  of  trust, 
the  Reply  must  not  assert  that  such  breach  of  trust  was  fraudulent  {Kingston 
V.  Corker,  29  L.  R.  Ir.  364).  Such  inconsistent  claims  should  be  pleaded,  if  at 
all,  alternatively  in  the  Statement  of  Claim  ;  and  the  plaintiff  may  amend  his 
Statement  of  Claim  once  without  leave  before  repl3dng  (Ord.  XXVIII.,  r.  2). 

A  new  assignment  was  a  pleading  in  the  nature  of  a  special  reply,  which  ex- 
plained the  declaration  in  such  a  manner  as  to  point  out  the  real  or  supposed 
mistake  of  the  defendant,  and  to  show  that  the  defence  pleaded  was  either  wholly 
inapplicable  to  the  causes  of  action  relied  upon  by  the  plaintiff,  or  was  applicable 
only  to  a  part  of  them.  It  stated  that  the  plaintiff  was  suing  for  another  cause 
of  action  than  that  admitted  in  the  plea ;  as,  for  example,  for  another  promise 
or  debt,  for  a  trespass  on  a  different  spot  or  upon  a  different  occasion,  or  for  an 
excess  in  committing  an  act  which  the  defendant  had  attempted  to  justify  by  his 
plea.  Such  a  Reply  is  very  seldom  necessary  under  the  present  system  of  pleading 
owing  to  the  greater  particularity  now  required  in  a  Statement  of  Claim  ;  but  it 
is  still  sometimes  used  (see  "  Trespass,"  post,  p.  845,  and  "  Ways,"  post,  p.  866). 
As  a  rule,  however,  if  there  is  any  mistake  or  possible  ambiguity  as  to  the  precise 
nature  or  extent  of  the  acts  complained  of  or  of  the  right  which  the  defendant 
reUes  on  as  justifjdng  those  acts,  the  pleadings  already  delivered  should  be 
amended  or  further  particulars  ordered. 


Reply  and  Defence  to  Counterclaim. 

The  pleading  in  answer  to  a  Defence  and  Counterclaim  is  usually  called 
a  "Eeply  and  Defence  to  Counterclaim,"  though  it  would  be  equally 
correct  to  style  it  merely  a  "  Eeply."  Whenever  there  is  a  Counterclaim 
which  the  plaintiff  contests,  whether  it  is  pleaded  with  a  Defence  or  alone, 
a  Reply  is  necessary  and  leave  must  be  obtained  for  its  delivery.  Ord.  XIX., 
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r.  17,  provides  that  it  shall  not  be  sufficient  for  a  plaintifE  in  his  Eeply 
to  a  Counterclaim,  to  deny  generally  the  grounds  alleged  by  the  Counter- 
claim, and  that  he  must  deal  specifically  with  each  allegation  of  fact  of 
which  he  does  not  admit  the  truth,  except  damages  {Williamson  v.  L.  & 
N.  W.  Ry.  Co.,  12  Ch.  D.  787  ;  48  L.  J.  Ch.  559).  Hence  a  plaintifi  is  not 
entitled  to  reply  to  a  Counterclaim  by  a  mere  joinder  of  issue  {Beribow  v. 
Low,  13  Ch.  D.  553 ;  49  L.  J.  Ch.  259). 

It  must  be  made  perfectly  clear  how  much  of  this  pleading  applies  to  the 
Defence  and  how  much  to  the  Counterclaim.  It  generally  commences 
with  a  joinder  of  issue  on  the  whole  or  some  part  of  the  Defence ;  then 
may  follow  special  pleas  to  the  Defence ;  and  lastly  comes  the  Defence 
to  the  Counterclaim,  which  is  subject  to  substantially  the  same  rules  of 
pleading  as  a  Defence  to  a  Statement  of  Claim.  Thus  it  might  be  in  the 
following  form : — 

Reply  and  Defence  to  Counterolaim. 

1.  The  plaintiff  joins  issue  with  the  defendant  on  his  Defence. 

2.  And  in  further  answer  to  paragraph  3  thereof  the  plaintiff  says  that  [here 
state  any  special  matter  of  reply], 

3.  The  plaintiff  wiU  object  that  the  matter  alleged  in  paragraph  4  of  the 
Defence  is  no  answer  in  law  to  the  plaintiff's  claim  in  this  action. 

4.  As  to  the  Counterolaim  the  plaintiff  says  that  [here  the  plaintiff  must  plead 
to  the  Gounterdaim  in  the  same  manner  as  a  defendant  pleads  to  a  Statement  of  Claim]. 

By  Ord.  XXII.,  r.  9,  "  A  plaintifi  may  in  answer  to  a  Counterclaim  pay 
money  into  Court  in  satisfaction  thereof,  subject  to  the  like  conditions 
as  to  costs  and  otherwise  as  upon  payment  into  Court  by  a  defendant." 
If,  after  Defence,  any  ground  of  defence  arises  to  any  set-ofi  or  counter- 
claim, it  may  be  raised  in  the  Reply  (Ord.  XXIV.,  r.  1),  which  must 
expressly  state  that  the  matter  so  relied  on  has  arisen  since  the  delivery 
of  the  Defence  {Ellis  v.  Munson,  35  L.  T.  585).  Where  any  ground  of 
defence  to  a  set-ofi  or  counterclaim  arises  after  Reply,  the  plaintifi  may 
by  leave  within  eight  days  deliver  a  further  Reply  (Ord.  XXIV.,  r.  2). 
The  plaintifi  may  also  in  his  Defence  to  a  counterclaim  himself  counter- 
claim in  respect  of  any  cross-claim  which  has  accrued  to  him,  provided  it 
arose  at  the  same  time  and  out  of  the  same  transaction  as  the  counterclaim 
{Tohe  V.  Andrews,  8  Q.  B.  D.  428  ;  51  L.  J.  Q.  B.  281),  and  provided  the 
plaintifi  desires  to  use  such  cross-claim  merely  as  a  shield  against  the 
defendant's  counterclaim ;  otherwise  he  must  amend  his  Statement  of 
Claim  {Renton  Gibbs  &  Co.,  Ltd.  v.  Neville  &  Co.,  [1900]  2  Q.  B.  181 ; 
69  L.  J.  Q.  B.  514). 

If  a  person  not  a  party  to  the  original  action  is  made  a  defendant  to  a 
Counterclaim,  he  must,  if  he  wishes  to  dispute  the  counterclaim,  obtain 
leave  to  deliver  and  deliver  a  "  Reply  "  to  the  Counterclaim.  This  Reply 
is  in  the  nature  of  a  Defence,  and  all  the  rules  applicable  to  the  latter  apply 
to  it.  Such  a  person,  however,  cannot  counterclaim  against  the  party 
who  brought  him  in  {Street  v.  Gover,  2  Q,  B.  D.  498  ;  46  L.  J.  Q.  B.  582  ; 
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Alcoy,  &c.,  Co.  V.  GreenUll,  [1896]  1  Ch.  19  ;   65  L.  J.  Ch.  99).    It  miglit 
be  in  the  following  form  : — 

Reply 

of  the  above-named  E.  F.  to  the  Counterclaim. 
[The  above-named  E.  F.,  who  is  one  of  the  defendants  to  the  Counterclaim 
herein,  sayB,  as  to  the  said  Counterclaim,  that : — ] 

„    „      j-  [Here  state  the  grounds  of  reply  relied  upon.'] 


Subsequent  Pleadings. 


The  pleadings  subsequent  to  Eeply  retain  their  old  names  : — ^Eejoinder, 
Surrejoinder,  Rebutter,  and  Surrebutter  :  the  last  three  are  now  very  seldom 
seen.  Each  may  be  a  mere  joinder  of  issue  (Ord.  XIX.,  r.  18),  though,  if 
all  that  is  necessary  is  a  mere  joinder  of  issue,  there  is  no  need  to  deliver 
any  further  pleading  at  all ;  for  delivering  nothing  will  have  precisely  the 
same  efiect  (Ord.  XXVII.,  r.  13).  Ord.  XIX.,  r.  15,  applies  to  all  such 
pleadings  ;  hence  neither  party  should  merely  join  issue,  if  he  desires  to 
raise  at  the,  trial  any  affirmative  case  of  his  own  in  answer  to  the  Reply 
or  Rejoinder,  or  any  matters  of  fact  which  would  take  his  opponent  by 
surprise,  or  raise  issues  not  arising  on  the  previous  pleadings,  or  any 
objection  in  point  of  law.  All  such  matters  must  be  pleaded  specially, 
whether  a  joinder  of  issue  be  also  pleaded  or  not.  And  to  deliver  such  a 
pleading  the  leave  of  a  Master  must  be  obtained ;  and  such  leave  cannot 
be  obtained  ex  parte  {Monck  v.  Smyihe,  [1895]  1 1.  R.  200). 

There  is  only  one  rule  relating  to  such  pleadings  (Ord.  XXIII.,  r.  3), 
which  runs  as  follows  :  "  No  pleading  subsequent  to  reply  other  than  a 
joinder  of  issue  shall  be  pleaded  without  leave  of  the  court  or  a  judge,  and 
then  shall  be  pleaded  only  upon  such  terms  as  the  court  or  judge  shall 
think  fit.  Every  pleading  subsequent  to  reply  shall  be  delivered  within 
the  time  specified  in  the  order  giving  leave  to  deliver  the  same  or,  if  no 
time  be  so  specified,  within  four  days  after  the  delivery  of  the  previous 
pleading,  unless  the  time  shall  be  extended  by  the  court  or  a  judge,"  or  by 
consent  (Ord.  LXIV.,  r.  8).  The  words  "  other  than  a  joinder  of  issue  " 
should  be  struck  out  of  the  above  rule  (see  Ord.  XXVII.,  r.  13). 


Close  of  Pleadings,  &c. 


"  If  the  plaintifi  does  not  deliver  a  Reply,  or  any  party  does  not  deliver 
any  subsequent  pleading  within  the  period  allowed  for  that  purpose,  the 
pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of  that  period, 
and  all  the  material  statements  of  fact  in  the  pleading  last  delivered  shall 
be  deemed  to  have  been  denied  and  put  in  issue  "  (Ord.  XXVII.,  r.  13). 
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"  Notice  of  trial  may  be  given  in  any  cause  or  matter  by  the  plaintiff  or  other 
party  in  the  position  of  plaintiff.  Such  notice  may  be  given  with  the  Reply  (if 
any)  whether  it  closes  the  pleadings  or  not ;  or,  in  other  than  Admiralty  actions, 
where  no  order  for  a  Reply  has  been  made  under  Ord.  XXIII.,  r.  1,  on  the  expira- 
tion of  four  days  after  the  Defence,  or  the  last  of  the  Defences  shall  have  been 
delivered ;  or  at  any  time  after  the  issues  of  fact  are  ready  for  trial  "  (Ord.  XXXVl , 
r.  11).  The  notice  of  trial  must  state  the  place  and  the  day  which  the  plaintiff 
proposes  for  the  trial  of  the  action  and  must  be  given  at  least  ten  days  before  that 
day — ^unless  the  defendant  has  consented,  or  has  been  ordered  to  accept  short 
notice  of  trial,  which  is  usually  four  days.  If  the  plaintiff  does  not  give  notice  of 
trial  within  six  days  after  the  close  of  the  pleadings,  the  defendant  may  either 
give  notice  of  trial  himself,  or  apply  to  a  Master  to  dismiss  the  action  for  want  of 
prosecution  (r.  12). 

Whichever  party  gives  notice  of  trial  should,  if  the  action  be  for  trial  in  London 
or  Middlesex,  enter  it  for  trial  on  the  day  of,  or  the  day  after,  giving  notice  of 
trial ;  if  he  omits  to  do  so,  the  other  party  may  enter  it  during  the  next  four  days ; 
if  neither  party  enters  the  action  for  trial  within  six  days  after  notice  of  trial  is 
given,  such  notice  will  be  no  longer  in  force  (rr.  16,  20).  If,  however,  the  action 
be  for  trial  at  the  Assizes,  it  must  be  entered  either  in  the  Assize  town  at  the 
District  Registry  (if  there  be  one  there)  or  with  the  associate  of  the  circuit ;  and 
such  entry  must  be  made  not  less  than  seven  days  before  the  commission  day, 
except  by  special  leave  (r.  22b.).  Again,  by  special  leave,  notice  of  trial  may  be 
given  for  the  second  or  any  later  day  of  an  Assize  {Baxter  v.  Holdsworth,  [1899] 
1  Q.  B.  266  ;  68  L.  J.  Q.  B.  154). 
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CHAPTER  VIII. 

DEFENCES   AND    SUBSEQUENT   PLEADINGS   IN  ACTIONS   OE 

CONTEACT. 

For  the  Date,  Title  and  For^nal  Parts  of  Defences  and  Subsequent  Pleadings, 
see  ante,  pp.  3,  452,  467,  473. 


Accord  and  Satisfaction  (a). 

Defence  of  Accord  and  Satisfaction  hy  the  Delivery  of  Goods. 

1.  The  defendant  denies  that  he  ever  agreed  to  sell  a  Steinway  piano  to 
the  plaintifi  for  the  sum  of  100  guineas,  or  any  other  sum,  or  to  deliver  the 
same  to  him  on  March  31st,  1914,  or  at  all. 


(a)  This  defence  consists,  as  the  name  imports,  of  two  parts,  accord  and  satis- 
faction.  There  must  be  something  given  or  done  by  the  defendant  to  or  for  the 
plaintiff  which  the  latter  accepts  upon  a  mutual  agreement  that  it  shall  be  a 
discharge  of  the  cause  of  action.  The  agreement  is  the  accord,  and  the  thing 
given  or  done  in  pursuance  of  it  is  the  satisfaction.  Both  parts  are  essential 
to  the  defence,  for  accord  without  satisfaction  is  no  answer. 

BiUs  of  exchange  and  promissory  notes  may  be  discharged  without  satisfaction 
by  renunciation  on  the  part  of  the  holder.     (See  post,  p.  626.) 

Anything  may  be  given  and  received  by  way  of  accord  and  satisfaction ;  and 
in  the  common  case  of  a  debtor  paying  his  creditor  a  debt  post  diem,  the  defence 
is  really  one  of  accord  and  satisfaction,  although  from  the  frequent  recurrence  of 
the  transaction  it  is  looked  upon  as  a  distinct  defence  under  the  name  of  payment. 
(See  post,  p.  656.)  In  the  case  of  an  ascertained  debt,  however,  the  payment  of  a 
smaller  sum  by  the  debtor  is  no  satisfaction  of  a  larger  sum  then  due  from  him 
without  some  additional  consideration  {Foakes  v.  Beer,  9  App.  Cas.  605 ;  54 
L.  J.  Q.  B.  130 ;  Underwood  v.  Underwood,  [1894]  P.  204 ;  63  L.  J.  P.  109) ; 
whereas,  in  other  cases  the  value  of  the  things  done  or  given  in  accord  and  satis- 
faction is  not  inquired  into,  as  they  are  accepted  as  equivalent  by  agreement 
(Pinnd's  Case,  5  Eep.  117  a  ;  Bidder  v.  Bridges,  37  Ch.  D.  406 ;  57  L.  J.  Ch.  300). 
But  payment  of  a  smaller  sum  may  be  a  satisfaction  of  a  larger  ascertained  debt 
where  there  is  a  new  consideration  to  support  the  agreement  to  that  effect,  as 
where  it  is  paid  by  a  negotiable  instrument  {Sibree  v.  Tripp,  15  M.  &  W.  23) ;  or 
where  it  is  paid  before  the  whole  debt  is  payable,  or  as  a  composition  under  an 
arrangement  with  creditors  (Lewis  v.  Jones,  4  B.  &  C.  506,  513 ;  Edwards  v. 
Hancher,  1  C.  P.  D.  Ill  ;  Wild  v.  Tucher,  [1914]  3  K.  B.  36) ;  or  by  a  third  party 

B.L.  31 
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2.  In  the  alternative,  the  defendant  says  that  after  the  said  March  31st, 
the  plaintiff  and  defendant  by  letters  interchanged  between  them  on 
April  8th,  1914,  agreed  that  the  defendant  should  deliver  to  the  plaintiff 

(Walter  v.  James,  L.  R.  6  Ex.  124;  40  L.  J.  Ex.  104,  and  cases  there  cited; 
Hirachand  Punamchand  v.  Temple,  [1911]  2  K.  B.  330  ;  80  L.  J.  K.  B.  1155). 

An  accord  is  no  defence  unless  it  is  executed  and  satisfied  {Peytoe's  Case,  9  Rep. 
79  a).  Thus,  a  plea  that  it  was  agreed  that  the  defendants  should  secure  the 
debt  by  a  mortgage  to  be  paid  by  instalments,  and  that  the  defendants  had  always 
been  ready  to  execute  the  mortgage,  but  had  never  been  called  upon  to  so  do, 
was  held  bad  {Allies  v.  Prohyn,  2  C.  M.  &  R.  408).  So,  a  plea  that  it  was  agreed 
that  the  plaintiff  should  take  out  his  debt  in  beer,  and  that  the  defendant  was 
always  ready  and  willing  to  carry  out  the  agreement  on  his  part,  was  held  a  bad 
plea  {ColUngbourne  v.  Mantell,  5  M.  &  W.  289).  So,  in  an  action  upon  a  contract 
to  deliver  timber,  a  plea  that  the  plaintiff  agreed  to  accept  other  timber  instead 
of  that  contracted  for,  and  that  the  defendant  delivered  143  loads  of  such  other 
timber  and  tendered  the  remainder,  which  the  plaintiff  refused  to  accept,  was  held 
to  be  a  plea  of  an  accord  without  satisfaction  and  therefore  bad  {Gabriel  v.  Dresser, 
15  C.  B.  622  ;  24  L.  J.  0.  P.  81 ;  and  see  Oifford  v.  WUttaher,  6  Q.  B.  249  ;  Baillie  v. 
Moore,  8  Q.  B.  489).  Until  satisfaction  under  the  accord,  the  original  cause  of 
action  is  not  at  all  affected  thereby,  so  that  it  remains  liable  to  be  barred  by  the 
Statute  of  Limitations  (Reeves  v.  Heame,  1  M.  &  W.  323). 

An  accord  and  satisfaction  made  by  a  third  party  with  the  plaintiff,  on  the 
defendant's  behaK,  may  be  subsequently  adopted  by  him  and  enure  to  his  benefit 
(Jones  V.  Broadhurst,  9  C.  B.  173, 193 ;  and  see  Walter  v.  James,  L.  R.  6  Ex.  124  ; 
40  L.  J.  Ex.  104). 

An  accord  and  satisfaction  accepted  from  one  of  several  persons  jointly  liable,  or 
jointly  and  severally  liable,  for  the  same  debt  is  a  discharge  of  all  (Nicholson  v. 
BeviU,  4  A.  &  E.  675),  unless  there  has  been  an  express  agreement  that  the  rights 
of  the  plaintiff  against  the  other  parties  liable  should  be  reserved  (Waiters  v. 
Smith,  2  B.  &  Ad.  889).  So,  an  accord  and  satisfaction  made  with  one  of  several 
joint-creditors  is  a  good  discharge  as  against  aU  ;  as  all  the  joint-creditors  must 
join  as  plaintiffs  m  an  action  agamst  the  debtor  (Wallace  v.  KelsaM,  7  M.  &  W. 
264).  To  this,  however,  there  is  an  exception  if  the  joint  creditors  are  members 
of  a  partnership  firm,  or,  it  would  seem,  if  the  debt  was  a  joint  loan  of  which 
each  had  contributed  a  part  out  of  his  own  separate  money,  so  that  they  were 
partners  m  the  transaction  (Lake  v.  Gibson,  2  White  &  Tudor,  8th  ed.,  973  et  seq.) ; 
they  are  then  regarded  as  having  several  mterests  in  the  debt,  and  as  bdmg 
tenants  in  common  of  it.  Hence,  in  such  oases,  an  accord  and  satisfaction  made 
with  one  of  them  in  fraud  of  the  others,  where  the  facts  were  known  to  the  debtor, 
is  not  bmding  on  the  other  joint-creditors  so  far  as  regarded  then?  shares  of  the 
debt  (Steeds  v.  Steeds,  22  Q.  B.  D.  537  ;  68  L.  J.  Q.  B.  30).  Thus,  where  the 
debtor  of  a  firm,  who  made  an  arrangement  by  way  of  accord  and  satisfaction 
with  one  of  the  partners,  had  knowledge  or  notice  that  the  arrangement  was  for 
the  private  advantage  of  that  partner  only,  and  was  made  m  fraud  of  the  other 
partners,  and  without  theh-  authority,  the  defrauded  partners  were  aUowed  to 
sue  the  debtor,  joming  the  other  partner  as  a  co-defendant  (Piercy  v.  Fynney, 
L.  R.  12  Eq.  69  ;  40  L.  J.  Ch.  404  ;  and  see  Midland  By.  Co.  v.  Taylor,  8  H.  L.  0. 
761). 

Accord  and  satisfaction  after  breach  is  a  good  defence  to  an  action  on  any 
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and  the  plaintiff  should  accept  a  certain  Brinsmead  piano,  in  full  satis- 
faction and  discharge  of  the  plaintiff's  cause  of  action  set  out  in  the  State- 
ment of  Claim,  and  of  all  damages  and  costs,  if  any,  sustained  by  the 
plaintifi  in  respect  thereof. 

3.  The  defendant  thereupon,  in  pursuance  of  the  said  agreement,  on 
April  23rd,  delivered  the  said  piano  to  the  plaintiff  and  the  plaintiff 
accepted  the  same  in  satisiaction  and  discharge  of  his  said  cause  of  action. 


The  like,  by  Work  done. 

On  the ,  19 — ,  the  defendant  did  certain  work  for  the  plaintiff 

in  repairing  the  plaintifi's  house,  which  work  was  done  by  the  defendant 
and  accepted  by  the  plaintiff  in  satisfaction  and  discharge  of  the  plaintiff's 
cause  of  action. 


The  like,  by  Substituted  Agieement  (6). 

On  the ,  19 — ,  by  an  agreement  in  writing,  dated  that  day 

[or,  made  verbally,  or,  as  the  case  may  be],  between  the  plaintiff  and  the 
defendant,  it  was  agreed  that  the  defendant  should  deliver  the  cargo  of 
the  "Mary"  at  the  Surrey  Commercial  Docks  instead  of  at  Hull,  as  per 
charter-party  of  March,  1st,  19 — ■  which  he  accordingly  did,  and  that 
such  agreement  should  be  and  the  same  accordingly  was  accepted  in 
discharge  of  the  alleged  cause  of  action. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

contract,  whether  made  by  parol  or  by  specialty  {Blake's  Case,  6  Rep.  43  b ;  Cumber 
V.  Wane,  1  Sm.  L.  C,  11th  ed.,  p.  338).  It  is  no  longer  law  that  a  contract  under 
seal  can  only  be  altered  or  rescinded  by  a  deed  ;  a  parol  release,  or  rescission  of  a 
specialty  contract,  is  effectual  if  founded  on  consideration  {Steeds  v.  Steeds, 
supra). 

See  further,  post,  p.  666. 

(6)  The  defence  of  accord  and  satisfaction  properly  so  oaUed  is  confined  to  the 
case  of  accord  and  satisfaction  after  breach.  Where,  before  breach,  a  new  agree- 
ment is  entered  into  varying  or  discharging  the  original  agreement,  such  new 
agreement,  if  validly  entered  into,  is,  without  satisfaction  or  performance,  a  good 
defence  to  an  action  for  a  subsequent  breach  of  so  much  of  the  original  agreement 
as  has  been  so  discharged  or  altered ;  but  this  is  not  properly  a  defence  by  way  of 
accord  and  satisfaction,  but  a  defence  by  way  of  rescission.     (See  post,  p.  666.) 

After  breach,  however,  a  substituted  agreement  may  be  accepted  in  accord  and 
satisfaction  of  an  existing  cause  of  action,  the  new  promise  only,  and  not  the 
performance  of  it,  being  taken  in  satisfaction  and  discharge  {Hall  v.  Flockton,  14 
Q.  B.  380 ;  16  lb.  1039 ;  Evans  v.  Powis,  1  Ex.  601 ;  Edwards  v.  Hancher, 
1  0.  P.  D.  111).  In  such  oases  the  discharge  of  the  original  debt  by  the  acceptance 
of  the  new  promise  in  satisfaction  of  it  is  a  sufficient  consideration  for  such  new 
promise,  and  i£  the  new  promise  so  accepted  is  not  performed,  the  remedy  of  the 
creditor  will  be  by  action  for  its  breach  {Henderson  v.  Stdba/rt,  5  Ex.  99  ;  McManus 
V.  Barh,  L.  R.  5  Ex.  65  ;  39  L.  J.  Ex.  65). 
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The  like,  hy  giving  a  Bill  of  Exchange  (c). 

1.  Tlie  defendant,  on  the ,  19 — ,  indorsed  and  delivered  to  the 

plaintiff  a  bill  of  exchange  for  £ ,  dated ,  19 — ,  drawn  by 

the  defendant  on  [and  accepted  by]  J.  K.,  payable  to  the  defendant  or 
order, months  after  date. 

2.  The  said  bill  was  so  indorsed  and  delivered  by  the  defendant,  and  was 
received  and  accepted  by  the  plaintiff  in  discharge  of  the  plaintiS's  claim. 


The  like,  hy  indorsing  to  the  Plaintiff  a  Promissory  Note  (c). 

1.  The  defendant,  on  the ,  19 — ,  indorsed  and  delivered  to  the 

plaintiffa  promissory  note,  dated ,  19 — ,  made  by  /.  K.,  whereby 

the  said  J.  K.  promised  to  pay  to  the  defendant  or  order  £ ,  

months  after  date. 

2.  The  said  note  was  so  indorsed  and  delivered  by  the  defendant, 
and  was  received  and  accepted  by  the  plaintiff  in  discharge  of  the  plaintiff's 
claim. 


The  like,  hy  Payment  of  a  Smaller  Sum  hy  a  Third  Party  {d). 

1.  On  the  ■ — ■ ,  19 — ,  after  the  plaintiff's  cause  of  action,  it  any, 

had  accrued  to  him,  it  was  verbally  agreed  between  the  plaintiff,  the 

(c)  If  a  negotiable  bill  or  note  is  given  and  accepted  in  complete  satisfaction  and 
discharge  of  a  cause  of  action,  the  transaction  amounts  to  an  aixord  and  satis- 
faction, and  this  is  so,  even  where  such  bill  or  note  is  given  and  accepted  in  satis- 
faction of  a  cause  of  action  for  an  ascertained  debt  of  larger  amount  than  the 
amount  of  the  bill  or  note  {Sibree  v.  Tripp,  16  M.  &  W.  23  ;  Ctoddard  v.  O'Brien, 
9  Q.  B.  D.  37  ;  Bidder  v.  Bridges,  37  Ch.  D.  406  ;  57  L.  J.  Ch.  300).  But  if  such 
bill  or  note  is  given  and  accepted,  not  in  satisfaction  and  discharge,  but,  as  is 
usually  the  case,  merely  for  and  on  account  of  a  debt  forming  the  cause  of  action, 
the  transaction  only  operates  as  a  conditional  payment  to  the  amount  of  the  bill 
or  note,  suspending  to  that  extent  the  right  of  action  during  the  running  of  the 
security  and  until  default  in  payment  thereof.  (See  post,  p.  533,  where  see  also  an 
example  of  the  mode  of  pleading  the  last-mentioned  defence.)  Whether  the  bill 
or  note  is  given  and  accepted  in  accord  and  satisfaction  or  for  and  on  accou7it  of  the 
debt,  is  a  question  of  fact  depending  on  the  actual  agreement  made  between  the 
parties  (Day  v.  McLea,  22  Q.  B.  D.  610  ;  58  L.  J.  Q.  B.  293  ;  In  re  Bomer,  [1893] 
2  Q.  B.  286 ;  62  L.  J.  Q.  B.  610). 

Where  the  defendant  pleads  that  a  bill  or  note  has  been  taken  in  accord  and 
satisfaction,  a  Reply  simply  alleging  that  the  biU  or  note  was  subsequently  dis- 
honoured would  be  bad.  (See  Sard  v.  Rhodes,  1  M.  &  W.  153.)  But  where  the 
defendant  merely  pleads  that  the  biU  or  note  has  been  taken  for  and  on  account 
of  the  debt,  such  a  Reply  would  be  good,  as  in  that  case  the  original  right  of  action 
revives  on  the  dishonour  of  the  bill  or  note.  [Bwrliner  v.  Boyle,  5  C.  P.  D.  354  ; 
In  re  Bomer,  supra  ;  and  post,  pp.  532,  657.) 

(d)  The  payment  by  a  third  party  of  a  smaller  sum  may  be  a  good  accord  and 
satisfaction  of  a  larger  ascertained  debt  {Walter  v.  James,  L.  R.  6  Ex.  124 ;  10 
L.  J.  Ex.  104) ;   so  may  a  guarantee  given  by  a  stranger  (Alexander  v.  Strong, 
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defendant  and  one  J.  K.  that  the  said  J.  K.  should  pay  the  plaintifi  £58 
out  of  his  own  moneys  and  that  the  plaintifi  should  accept  the  same  in 
discharge  of  his  said  cause  of  action. 

2.  Thereupon,  on  the  same  day,  the  said  J.  K.  paid  the  plaintifi  £58 
and  the  plaintifi  accepted  and  received  the  same,  in  discharge  of  his  said 
cause  of  action,  as  agreed. 


Defence  of  an  Agreement  between  the  Plaintiff,  the  Defendant  and  a  Third 
Party  that  the  Dejendant  should  he  discharged  and  the  Third  Party 
be  accepted  by  the  Plaintiff  as  his  Debtor  instead  (e). 

On  the ,  19 — ,  by  an  agreement  in  writing  dated  that  day, 

between  the  plaintiff  and  the  defendant  and  J.  K.,  who  then  owed  the 
defendant  £ ,  the  defendant  relinquished  his  claim  against  J.  K.  for 

9  M.  &  W.  734.  Where  the  father  of  a  debtor  wrote  to  the  creditor,  ofEering  an 
amount  less  than  that  of  the  debt  in  full  settlement  of  the  debt,  and  enclosing  a 
draft  for  that  amount,  and  the  creditor  cashed  and  retained  the  proceeds  of  the 
draft,  and  afterwards  brought  an  action  against  the  debtor  for  the  balance  of  the 
debt,  it  was  held  that  the  creditor  must  be  taken  to  have  accepted  the  amount 
received  by  him  on  the  terms  upon  which  it  was  offered,  and  that  he  could  not, 
therefore,  maintain  the  action  {Hirachand  Punamchand  v.  Temple,  [1911]  2  K.  B. 
330 ;   80  L.  J.  K.  B.  1155). 

(e)  Wherever  an  agreement  has  been  made  between  the  plaintifi  and  the 
defendant  and  a  third  party  that  the  latter  should  become  liable  to  the  plaintifi 
instead  of  the  defendant,  and  the  defendant  should  be  discharged,  and  the  plaintiff 
has  accepted  the  Uabihty  of  the  third  party  and  discharged  the  defendant  accord- 
ing  to  the  agreement,  the  transaction  affords  a  good  defence  by  way  of  accord  and 
satisfaction.  (See  per  Buller,  J.,  TaUoch  v.  Harris,  3  T.  E.  180 ;  Hodgson  v. 
Anderson,  3  B.  &  C.  842,  855.)  The  precedent  states  that  the  defendant  relin- 
quished a  debt  due  from  the  third  party  to  the  defendant,  but  the  existence  of  such 
debt  from  the  third  party  to  the  defendant  is  not  essential  to  the  validity  of  the 
defence. 

The  acceptance  of  the  separate  habiUty  of  one  of  several  joint  debtors,  instead  of 
the  joint  liability  of  aU,  is  a  sufficient  consideration  for  the  discharge  of  the  joint 
liability,  and  amounts  to  an  accord  and  satisfaction  in  respect  of  such  joint 
liabihty  [Lifth  v.  AvU,  7  Ex.  669  ;  21  L,  J,.  Ex.  217).  So,  where  an  agreement  has 
been  made  between  the  plaintiff  and  the  defendant  and  a  third  party,  to  whom 
the  plaintiff  was  indebted,  that  the  defendant  should  take  upon  himself  the  debt 
of  the  plaintiff  in  consideration  of  the  plaintiff  discharging  him  from  his  debt, 
and  accordingly  the  defendant  has  become  liable  to  the  third  party  and  the 
third  party  has  discharged  the  plaintiff  from  his  debt,  this  may  be  pleaded  as  a 
defence  by  way  of  accord  and  satisfaction  [Cochrane  v.  Oreen,  9  C.  B.  N.  S.  448  ; 
30  L,  J.  C.  P.  97). 

A  retiring  partner  may  be  discharged  from  existing  liabilities  by  an  express 
agreement  to  that  effect  between  himself  and  the  members  of  the  firm  as  newly 
constituted  and  the  creditors,  or  by  a  course  of  dealing  between  the  creditors  and 
the  firm  as  newly  constituted,  from  which  such  an  agreement  may  be  implied. 
(See  53  &  54  Vict.  c.  39,  s.  17  (3),  and  ante,  p.  211.) 
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the  said  £ ,  and  J.  K.  undertook  to  pay  the  said  £ ,to  the  plaintiff 

instead  of  to  the  defendant,  and  the  plaintifi  then  accepted  the  said  /.  K. 
as  his  debtor  for  the  said  sum  in  discharge  of  his  claim  against  the  defendant. 


And  see  "  Composition  with  Creditors,"  post,  p.  552. 


Account  (f). 
See  "  Account,"  ante,  pp.  47 — 49. 


Account  Stated  (g). 
Defence  to  the  precedent  on  p.  49. 

1.  The  defendant  denies  that  the  alleged  or  any  account  was  stated 

between  the  plaintifi  and  the  defendant  on  the ,  19 — ,  or  at  all. 

The  defendant  admits  that  on  that  day  the  plaintiff  and  the  defendant 

(/)  It  is  very  seldom  that  a  formal  Defence  is  pleaded  in  an  action  in  which 
the  plaintiff  merely  asks  for  an  account,  as,  in  such  an  action,  the  usual  course 
is  for  the  plaintiff  promptly  to  apply  under  Ord.  XV.  for  an  order  that  the  account 
be  taken  in  chambers.  The  application  for  such  an  order  may  be  made  at  any 
time  after  the  time  for  entering  an  appearance  has  expired,  whether  the  defendant 
has  appeared  or  not.  The  defendant  may  resist  the  application  on  the  ground 
that  he  is  not  an  "  accounting  party,"  or  that  he  has  already  fuUy  accounted,  &c. ; 
but  these  matters  wiU  be  stated  not  in  a  pleading,  but  in  the  af&daAdt  which  he 
win  file  in  answer  to  the  application  for  an  order  for  an  account. 

(gr)  It  is  a  good  defence  to  a  claim  on  an  account  stated  to  show  that  the  account 
stated  was  incorrect,  or  that  it  was  stated  respecting  a  debt  for  which  there  was 
no  consideration,  or  the  consideration  for  which  had  failed,  or  respecting  a  debt 
for  which  the  defendant  was  not  liable. 

It  is  no  defence  to  a  claim  on  an  account  stated  to  plead  simply  that  a  subse- 
quent account  was  stated  in  which  the  balance  was  in  the  defendant's  favour,  but 
the  defendant  in  such  case  must  plead  the  payment  or  set-off,  or  other  transaction 
by  which  the  account  has  been  altered  {Fidgett  v.  Penny,  1  0.  M.  &  R.  108). 

An  account  stated  between  the  plaintiff  and  the  defendant,  showing  a  balance 
due  and  a  payment  of  that  balance  by  the  defendant,  is  not  a  good  defence  by  way 
of  accord  and  satisfaction  to  the  whole  claim,  if  all  the  items  of  the  account 
are  on  one  side  and  the  balance  arrived  at  is  a  smaller  sum  than  the  amount 
claimed  in  the  action  ;  it  is  only  a  defence  of  payment  pro  ianto.  (See  Perry  v. 
Attwood,  6  E.  &  B.  691 ;  26  L.  J.  Q.  B.  408 ;  Smith  v.  Page,  15  M.  &  W.  683.) 
But  a  defence  of  an  account  stated  of  cross  demands  and  payment  of  the  balance 
is  good  {Callander  v.  Howard,  10  0.  B.  290  ;  and  see  the  form,  post,  p.  487). 

An  account  stated  alone  is  not  conclusive  between  the  parties,  but  the  debts 
respecting  which  it  was  stated  may  be  examined.  Thus,  the  defendant  may  show 
that  the  account  was  stated  by  mistake  (see  Trueman  v.  Hurst,  1  T.  R.  40,  42  ; 
Thomas  v.  Hawhes,  8  M.  &  W.  140) ;  that  the  account  was  stated  respecting  a 
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met  and  discussed  certain  figures,  but  no  balance  was  then  struck  and  no 
account  was  then  definitely  stated  between  them. 

2.  In  the  alternative,  the  defendant  says  that  upon  the  alleged  taking 
of  accounts  on  the  said  day  the  sum  of  £127  and  no  more  was  found  to  be 
due  from  the  defendant  to  the  plaintiff,  and  the  account,  if  any,  was  then 
stated  at  that  figure,  and  the  defendant  then  paid  that  sum  to  the 
plaintiff. 

3.  Further,  in  the  alternative,  the  defendant  says  that  in  the  taking  of 
the  account  which  the  plaintifi  alleges  to  show  a  balance  of  £178  due  to 
him  from  the  defendant,  there  were  several  important  errors  and  that  in  fact 
the  sum  of  £127  and  no  more  was  then  due  and  payable  by  the  defendant  to 
the  plaintifi,  and  the  defendant  then  paid  that  sum  to  the  plaintifi. 

Particiilars  of  errors  : — 


Account  Settled  (h). 
Plea  of  a  Settled  Accaunt  in  an  action  for  money  'payable  to  the  Plaintiff  hy 
the  Defendaint  where  the  Defendant  alleges  that  Cross  Beinands  of  his 
against  the  Plaintiff  were  set  off  against  the  claim  in  the  Action  and  the 
balance  paid  hy  him  to  the  Plaintiff. 

On  the ,  19 — ,  the  plaintiff  and  the  defendant  stated  in  writing 

an  account  of  the  plaintiff's  claims  against  the  defendant  (including  the 
claim  now  sued  upon),  and  of  certain  claims  of  the  defendant  against  the 

debt  not  then  due,  as  an  I  0  U  given  as  security  for  a  prospective  debt  {Lemere  v. 
Elliott,  6  H.  &  N.  656  ;  30  L.  J.  Ex.  350) ;  that  the  aoeount  was  stated  respecting 
debts  void  for  want  of  consideration,  or  upon  a  consideration  which  has  failed 
{Oough  V.  Findon,  7  Ex.  48  ;  Wilson  v.  Wilson,  14  C.  B.  616) ;  that  the  debts  were 
upon  an  illegal  consideration  or  for  an  illegal  purpose  {Ease  v.  Savory,  2  Bing.  N.  C. 
145) ;  that  the  debt  was  for  a  solicitor's  costs,  which  could  not  be  recovered  for 
want  of  a  bill  delivered  (Scadding  v.  EyUs,  9  Q.  B.  858 ;  it  is  otherwise  where  the 
account  is  in  respect  of  cross  claims.  Turner  v.  Willis,  [1905]  1  K.  B.  468) ;  that 
the  debt  was  for  the  advocacy  of  a  barrister  (Kennedy  v.  Broun,  13  C.  B.  N.  S. 
677 ;  32  L.  J.  C.  P.  137).  But  it  is  no  defence  that  the  account  was  stated 
respecting  a  debt  due  for  an  executed  consideration  under  a  contract  within  the 
Statute  of  Frauds,  of  which  there  was  no  memorandum  in  writing  {Cocking  v. 
Ward,  1  C.  B.  858 ;  it  is  otherwise,  if  the  consideration  was  within  the  statute, 
and  still  executory :  Lord  Falmouth  v.  Thomas,  1  C.  &  M.  89). 

(h)  A  settled  account  is  a  statement  of  the  accounts  between  two  parties  which 
is  agreed  to  and  accepted  by  both  as  correct.  It  must  be  in  writing ;  and  it  must 
bs  final,  that  is,  it  must  show  clearly  what  balance  is  due,  or  that  no  balance  is  due. 
An  informal  release  of  all  demands  may  be  a  settled  account.  The  fact  that  it  is 
stated  with  the  qualification  "  errors  excepted  "  will  not  prevent  its  being  a 
good  settled  account.  It  is  not  enough  for  the  accounting  party  merely  to  deliver 
his  account ;  there  must  be  some  evidence  that  the  other  party  has  accepted  it 
as  correct.  But  such  acceptance  need  not  be  express;  contemporaneous  or 
subsequent  conduct  may  amount  to  a  sufficient  acquiescence.  (Clark  v.  Olennie, 
3  Stark.  10  ;   Irvine  v.  Young,  1  Sim.  &  St.  333.)    The  fact  that  the  accounting 
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plaintifi,  and  upon  the  said  account,  after  setting  off  the  said  claims  of  the 
defendant  against  the  said  claims  of  the  plaintifi,  there  was  then  found  to 
be  due  from  the  defendant  to  the  plaintifi  £127  and  no  more,  and  it  was 
then  agreed  verbally  [or,  as  the  case  may  be]  between  them  that  the  said 
claims  of  the  plaintifi  should  be  satisfied  and  discharged  by  setting  ofi  the 
said  claims  of  the  defendant  as  aforesaid,  and  by  the  payment  by  the 
defendant  to  the  plaintifi  of  the  said  £127,  and  the  said  claims  of  the 
defendant  were  then  set  ofi  and  discharged  accordingly,  and  the  defendant 

afterwards,  on  the ,  19 —  [before  action],  paid  the  said  £127  to  the 

plaintifi. 

Administratobs. 
See  "  Executors,"  post,  p.  560. 

party  delivered  up  his  vouchers  to  the  other  party  is  evidence  that  both  regarded 
the  settlement  as  final. 

The  plea  of  a  settled  account  is  a  good  defence  to  a  claim  for  an  account ;  and 
if  coupled  with  an  allegation  that  the  balance  shown  by  such  account  had  before 
action  been  paid  to  the  plaintiff,  it  is  also  a  good  defence  to  an  action  for  money 
received  by  the  defendant  to  the  use  of  the  plaintiff.     In  reply  to  such  a  plea, 
however,  the  plaintiff  may  allege  that  the  settlement  ought  to  be  set  aside,  because 
the  account  contains  errors  of  such  a  kind,  or  to  such  an  extent,  that  it  would  be 
inequitable  to  hold  him  bound  by  it.    He  must,  in  his  Reply  or  other  pleading, 
specify  the  errors  upon  which  he  relies  {Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1, 19) ; 
and  if  he  contends  that  such  errors  were  made  fraudulently,  this  must  also  be  clearly 
stated.     If  he  succeeds  in  proving  fraud,  the  account  wiU  be  wholly  set  aside, 
and  the  defendant  must  account  de  novo  for  every  penny  which  he  has  received. 
The  same  result  wiU  follow  where  there  is  no  fraud,  if  a  considerable  number  of 
errors  is  shown  in  the  account.    Indeed,  if  the  parties  stand  to  each  other  in  a 
fiduciary  relation  [e.g.,  as  solicitor  and  chent,  trustee  and  cestui  que  trust,  guardian 
and  ward),  the  plaintiff  need  only  prove  one  "  grave  or  substantial  error,"  and  the 
account  will  be  taken  as  though  there  had  been  no  settlement.     (Per  Davey,  L.J., 
in  In  re  Webb,  [1894]  1  Oh.  pp.  83—86  ;  63  L.  J.  Oh.  145.)     Where  there  is  no  such 
relition  and  no  fraud,  and  the  plaintiff  cannot  prove  any  large  number  of  errors, 
he  will  probibly  only  obtain  leave  to  "  surcharge  and  falsify,"  as  it  is  called, 
fijjf  o£  oa3  "  d3firiib3  and  impirtant  error  "  will  entitle  him  to  this.     {Parkinson 
V,  Hanbury,  supra.)    It  means  that  the  account  stands  for  what  it  is  worth ;  but 
that  either  party  may  try  and  amend  it,  either  by  adding  items  in  his  favour 
which  wore  wrongly  omitted  (that  is,  surcharging),  or  by  striking  out  items  agaiost 
himself  which  were  wrongly  inserted  (that  is,  falsifying).    Whether  an  account 
shiU  b3  op3ned,  or  leave  only  given  to  surcharge  and  falsify,  is  a  matter  entirely 
in  the  discretion  of  the  Court ;  and  whenever  one  party  is  allowed  to  surcharge 
and  falsify,  the  other  may  do  so  too.     (See  Williamson  v.  Barbour,  9  Ch.  D.  529, 
532  ;  Oething  v.  Keighley,  ib.  547  ;  47  L.  J.  Ch.  45.)    And  see  ante,  p.  .42. 

A  customer  is  not  precluded  from  suing  a  banker  to  recover  the  amount  of  a 
forged  cheque  paid  by  the  banker,  because  he  has  failed  to  examine  his  passbook 
and  other  books,  nor  does  the  return  of  a  passbook  without  objection  to  a  banker 
constitute  a  settled  account  {Kepitigalla  Rubber  Estates  v.  National  Bank  of  India, 
78  L.  J.  K.  B.  964). 
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AaENT. 

Denial  of  Agency. 

The  defendant  denies  that  the  plaintifi  \pr,  defendant,  as  the  case  may 
6e]  was  employed  by  the  defendant  [or,  plaintiff]  to  act  as  his  agent  [or, 
was  the  agent  of  the  defendant,  or,  plaintifi]  as  alleged,  or  at  all. 


Denial  of  the  alleged  Terms  of  Employment. 

The  plaintifE  [or,  defendant,  as  the  case  may  be]  was  not  employed  upon 
the  alleged  terms.     The  terms  of  the  employment  were  contained  in  a 

written  agreement  dated 19 — ,  [or,  in  letters  dated  ,  or, 

agreed  to  verbally  on  the  ■ — ■ 19 — ,  or,  as  the  case  may  6e]  and  were 

&e.    [Here  slate  the  terms  briefly,  and  show  that  they  have  been  duly  complied 
with  by  the  defendant.] 


Defence  to  an  Action  against  an  Agent  for  not  Accounting,  that  the  Plaintiff 
never  requested  the  Defendant  to  Account  (i). 

The  defendant  was  employed  by  the  plaintifi  upon  the  terms  contained 
in  [&c.  as  in  the  form,  supra]  that  he  should  render  an  account  only  when 
requested  to  do  so,  and  he  was  never  requested  to  do  so. 


Defence  to  an  Action  for  Commission,  denying  the  alleged  Services. 

The  plaintiff  did  not  sell  [or,  procure  a  purchaser  of]  the  goods,  or  any  of 
them  [or,  let  the  said  house,  or,  procure  the  said  E.  F.,  or  any  person  to 
become  tenant  of  the  house,  or,  as  the  case  may  be]. 


Defence  to  a  Claim  by  a  House  Agent  for  Commission. 

1.  The  defendant  never  agreed  to  pay  the  plaintifi  the  alleged  or  any 
commission. 

2.  The  plaintifi  has  not  earned  the  alleged  or  any  commission.  He  did 
not  introduce  the  said  lessees  to  the  defendant  nor  did  he  let  the  said 
premises'  to  them. 

3.  The  defendant  denies  that  the  plaintifi  did  anything  in  respect  of  the 
said  letting.  If  he  did  anything  which  is  denied,  he  did  it  voluntarily  and 
not  on  any  terms,  or  under  any  contract  which  would  entitle  him  to  be 
paid  by  the  defendant  in  respect  thereof. 

4.  The  amount  of  the  commission  claimed  by  the  plaintifi  is  unreasonable 
and  excessive. 

(i)  The  above  form  is  applicable  only  in  oases  where  a  request  to  account  is  a 
condition  precedent  to  the  agent's  liability  for  not  aooountiag.  See  Topham  v. 
Braddick,  1  Taunt.  572  ;  and  see  jposl,  p.  554,  as  to  the  mode  of  pleading  in  such 
cases. 
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Defence  to  an  Action  on  an  Agreement,  thai  the  Befendani  contracted  solely 
as  Agent  for  a  disclosed  Principal  (k). 

The  alleged  agreement  was  made  by  the  defendant,  not  on  his  own 
account,  but  only  as  agent  for  J.  K.,  as  the  plaintiff  at  the  time  of  the 
making  of  it  well  knew. 

{k)  An  agent  who  enters  into  a  contract,  not  on  his  own  account,  but  professedly 
as  agent  for  a  disclosed  principal,  is  not  in  general  personally  liable  thereon  to  the 
other  contracting  party ;  and  this  is  so,  generally  speaking,  even  where  the 
contract  is  in  writing,  provided  that  the  contract  sufficiently  expresses  that  he  is 
contracting  merely  as  agent  for  another  party.  (See  notes  to  Thompson  v.  Daven- 
port, 2  Sm.  L.  C,  11th  ed.,  p.  379,  and  see  ante,  p.  51.)  But  where  an  agent  signs 
a  written  contract  in  his  own  name  without  any  qualification,  and  there  is 
nothing  in  the  written  contract  itself  to  show  that  he  is  contracting  as  an  agent 
for  another,  he  is  in  general  personally  liable  on  the  contract,  as  he  is  not  allowed 
to  controvert  the  terms  of  the  written  document  by  parol  evidence.  In  some 
trades  a  broker,  though  he  expressly  contracts  as  agent  for  an  imnamed  principal, 
may  be  personally  liable  on  the  contract  by  reason  of  a  special  custom  of  the  trade. 
(See  ante,  p.  104,  and  Barrow  v.  Dyster,  13  Q.  B.  D.  635 ;  Pike  v.  Ongley,  18 
Q.  B.  D.  708  ;  56  L.  J.  Q.  B.  373.)  The  authority  of  an  agent  employed  to  buy 
in  a  particular  market  is  in  general  to  be  construed  with  reference  to  the  usages 
of  such  market  {Sutton  v.  Tatham,  10  A.  &  E.  27  ;  Johnston  v.  Kershaw,  L.  R.  2  Ex. 
82  ;  36  L.  J.  Ex.  44).  So,  too,  where  an  agent  buys  goods  for  a  foreign  principal, 
the  question  whether  credit  was  given  to  the  agent  or  the  foreign  principal  is  one 
of  fact,  but  the  credit  is  ordinarily  deemed  to  be  given  to  the  agent  personally, 
although  the  fact  of  his  agency  is  known,  and  in  such  cases  the  above  defence 
that  the  defendant  merely  contracted  as  an  agent  wiU  not  in  general  be  available 
{Wilsm  V.  Zidueta,  14  Q.  B.  405;  19  L.  J.  Q.  B.  49;  Malcolm  v.  Hoyle,  63 
L.  J.  Q.  B.  1 ;  and  see  2  Sm.  L.  C,  11th  ed.,  418  et  seq.). 

Where  a  note  or  biU  is  made  or  accepted  by  the  directors  or  agents  of  a  company, 
it  must  appear  on  the  face  of  it  that  such  directors  or  agents  signed  it  only  in  that 
capacity  and  on  behalf  of  the  company,  otherwise  the  company  wiU  not  be  bound 
by  the  note  or  bUl,  and  the  persons  signing  it  may  be  personally  liable.  (See 
Button  V.  Marsh,  L.  R.  6  Q.  B.  361 ;  40  L.  J.  Q.  B.  175  ;  Alexander  v.  Sizer,  L.  R. 
4  Ex.  102  ;  38  L.  J.  Ex.  59.)  In  some  cases  where  a  director  or  agent  of  a  com- 
pany is  charged  as  personally  liable  on  a  bill  or  note,  it  is  a  defence  to  an  action 
by  the  drawer  or  payee  that  the  note  or  biU  was  not  delivered  by  the  defendant 
or  received  by  the  plaintiff  except  as  a  note  or  acceptance  on  behalf  of  the  com- 
pany, and  that  there  was  no  intention  on  either  side  that  the  defendant  should 
be  personally  liable.  (See  Price  v.  Taylor,  5  H.  &  N.  540  ;  29  L.  J.  Ex.  31 ; 
Wake  V.  Harrop,  6  H.  &  N.  768  ;  1  H.  &  C.  202  ;  30  L.  J.  Ex.  273  ;  31  lb.  451.) 
A  railway  company  incorporated  in  the  usual  way  has  no  power  to  draw,  accept,  or 
indorse  bills  of  exchange  (Bateman  v.  Mid-Wales  By.  Co.,  L.  R.  1  C.  P.  499  ;  35 
L.  J.  C.  P.  205). 

It  is  a  good  defence  to  an  action  on  a  written  contract,  in  which  the  defendant  is 
named  as  a  principal,  that  the  form  of  the  contract  in  this  respect  was  entirely  due 
to  a  mistake  common  to  both  parties,  and  was  contrary  to  their  intention,  which 
was  that  the  defendant  should  contract  only  as  agent,  and  should  not  be  personally 
bound  {Wake  v.  Harrop,  supra ;  see  post,  p.  649). 
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Defence  to  the  Claim  om  p.  51  hy  an  Agent  against  a  Principal  for  Moneys 
properly  paid  by  him  under  the  Employment. 

1.  The  defendant  does  not  admit  that  the  plaintifi  ever  obtained  for 
the  defendant  from  the  said  H.  B.,  forty,  or  any,  reserved  seats  on  the  route 
of  the  Lord  Mayor's  Show,  or  at  all. 

2.  The  defendant  denies  that  the  said  H.  B.  refused  to  reserve  seats 
except  upon  payment  of  a  deposit  of  one  guinea  for  each  seat,  and  that  the 
plaintiff  was  compelled  to  pay,  or  did  pay,  to  the  said  H.  B.  the  said  sum  of 
forty  guineas  or  any  other  sum,  as  alleged  in  paragraph  3  of  the  Statement 
of  Claim,  or  at  all. 

3.  The  defendant  admits  that  by  letter  dated  November  7th,  1914,  he 
cancelled  his  order  for  forty  reserved  seats,  and  that  the  plaintiff  so  informed 
the  said  H.  B. ;  but  he  denies  that  the  said  H.  B.  refused  to  pay  or  repay 
any  money  to  the  plaintifi. 

i.  If,  contrary  to  what  the  defendant  believes,  the  plaintiff  paid  any 
money  to  the  said  H.  B.,  he  did  so  voluntarily  and  without  any  authority 
or  request  from  the  defendant  so  to  do.  The  defendant  terminated  the 
plaintiff's  authority  to  act  for  him  in  the  matter  before  he  made  any  such 
payment. 


Defence  to  the  Claim  on  p.  55  for  Breach  of  an  implied  Warranty  of  Authority 
to  contract  with  the  Plaintiff. 

1.  The  defendant  never  assumed  to  be  the  agent  of  G.  H.,  or  warranted 
or  asserted  impliedly  or  at  all  that  he  was  authorised  to  make  any  contract 
as  agent  for  G.  H.  [He  truly  stated  the  facts  giving  rise  to  the  supposed 
authority,  but  did  not  warrant  the  correctness  of  the  legal  inference  of 
authority  drawn  by  the  plaintifi  therefrom.  Such  statement  was  made 
verbally  [or,  as  the  case  may  be]  on  the ■ ,  19 — .] 

2.  The  defendant  never  induced  the  plaintifi  to  enter  into  any  contract 
with  G.  H.,  or  with  the  defendant  as  agent  for  G.  H. 

3.  The  defendant  denies  the  allegations  contained  in  paragraphs  2  and  3 
of  the  Statement  of  Claim  and  each  and  every  of  them. 


Another  Defence  to  the  same  Claim. 
1.  The  defendant  admits  the  allegations  contained  in  paragraphs  1  and  2 
of  the  Statement  of  Claim. 

In  cases  where  either  the  agent  or  the  principal  may  be  charged  at  the  option  of 
the  other  contracting  party  (as  in  cases  where  the  agency  is  not  disclosed  by  the 
agent  at  the  time  of  his  entering  into  the  contract),  a  definitive  election  made  by 
such  other  contracting  party  to  charge  the  agent  or  the  principal  respectively  will 
prevent  him  from  afterwards  suing  the  other  of  them  on  the  contract  [Priestly  v. 
Femie,  3  H.  &  0.  977  ;  34  L.  J.  Ex.  172  ;  Scarf  y.  Jardine,  7  App.  Cas.  346  ;  51 
L.  J.  Q.  B.  612  ;  Fell  v.  Parkin,  52  L.  J.  Q.  B.  99  ;  Morel  v.  Westmoreland,  [1904] 
A.  C.  11  ;  73  L.  J.  K.  B.  93  ;  and  see  post,  p.  614). 
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2.  The  defendant  denies  the  allegations  contained  in  paragraph  3  of  the 
Statement  of  Claim  and  each  and  every  of  them.  He  was  authorised  by 
the  said  G.  H.  to  make  as  his  agent  the  contract  set  out  in  paragraph  1  of 
the  Statement  of  Claim,  and  the  said  contract  was  in  fact  binding  on 
the  said  G.  H.  and  enforceable  against  him. 


Defence  to  an  Action  that  the  Contract  sued  on  was  made  by  a  Third 
Person  without  any  authority  from  the  Defendant. 

1.  The  defendant  never  entered  into  any  such  contract  with  the  plaintifi 
as  is  alleged  in  paragraph  —  of  the  Statement  of  Claim. 

2.  If  there  ever  was  any  such  contract  purporting  to  be  made  by  the 
defendant  or  on  his  behalf,  which  the  defendant  does  not  admit,  it  was 
made  by  one  E.  F.,  and  the  said  E.  F.  liad  no  authority  from  the  defendant 
to  make  any  such  contract  as  his  agent  or  on  his  behalf. 


Reply  of  Ratification  (Z). 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  his  Defence. 

2.  If  and  so  far  as  the  said  E.  F.  was  not  the  defendant's  agent  to  make 
the  said  contract  at  the  time  of  the  making  thereof,  the  plaintifi  says  that 
the  said  E.  F.  purported  to  make  the  said  contract  as  agent  for  the  defen- 
dant and  the  defendant  subsequently,  on  the  - — — ,  19 — ,  [by  a  letter 

dated  that  day]  ratified  the  said  contract. 


Defence  to  the  Claim  om  p.  56  in  an  action  brought  against   an  Agent  to 
recover  Secret  Commission. 

1.  The  defendant  denies  that  he  received  the  alleged  or  any  commission. 

(l)  It  is  often  advisable  to  reply  specially  that  the  defendant  ratified  the  con- 
tract. When  a  person  in  making  a  contract  purports  to  do  so  on  behaU  of  another 
but  without  having  in  fact  the  authority  of  that  other  to  do  so,  that  other  person 
can  subsequently  ratify  the  contract,  but  when  a  person  makes  a  contract  without 
purporting  to  act  as  agent  for  another  and  without  having  authority  from  any 
other  person,  a  third  party  cannot  ratify  or  adopt  the  contract  so  made  [Keighley 
V.  Durrant,  [1901]  A.  C.  240  ;  70  L.  J.  K.  B.  662). 

A  contract  made  by  promoters  on  behalf  of  an  intended  company  before  its  in- 
corporation is  incapable  as  such  of  ratification  by  the  company  when  subsequently 
formed  {Mdhado  v.  Porto  Allegre  By.  Co.,  L.  R.  9  C.  P.  503  ;  43  L.  J.  C.  P.  253  ; 
Natal  Land  Co.  v.  Pauline  Colliery,  [1904]  A.  0.  120,  126 ;  73  L.  J.  P.  0.  22) ; 
and  such  promoters  will  in  general  be  liable  thereon,  in  the  absence  of  a  substituted 
contract  by  the  company  {In  re  Skegness  TramvMys  Co.,  41  Ch.  D.  216,  219,  220  ; 
58  L.  J.  Ch.  737).  But  a  contract  made  by  the  promoters,  if  it  is  intra  vires  of  the 
company,  may  be  replaced  by  a  fresh  agreement  on  the  same  terms  entered  into 
by  the  company  after  its  formation,  and  such  agreement  with  the  company,  if  so 
intended,  may  operate  by  way  of  novation  and  as  a  discharge  of  the  contract 
with  the  promoters  {In  re  Empress  Engineering  Co.,  16  Ch.  D.  125  ;  In  re  North- 
umberland, <Ssc.,  Co.,  33  Ch.  D.  16). 
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2.  If  the  defendant  received  any  such  commission  which  he  denies,  he  says 
it  was  not  received  by  him  either  secretly  or  corruptly,  not  was  it  received 
in  breach  of  his  duty  towards  the  plaintifi.  It  was  received  by  the  defen- 
dant openly  and  with  the  knowledge  of  the  plaintifi,  and  in  payment  for 
his  services  to  the  plaintifi,  and  in  accordance  with  his  contract  with  the 
plaintifi  [or,  with  the  Imown  usage  of  the  trade]. 


Defence  to  an  Action  for  the  Price  of  Goods  sold,  alleging  that  they  were  sold 
by  the  Plaintiff's  Agent  as  aj)j)arent  Principal,  and  claiming  a  Set-off  in 
respect  of  a  Debt  which  accrued  due  from  the  Agent  to  the  Defendant, 
before  the  Defendant  had  knowledge  of  the  facts  :  see  "  Set-off,"  post, 
p.  693. 


Agreement. 
Defence  denying  the  making  of  an  Agreement  not  under  Seal. 

The  defendant  denies  that  he  made  the  alleged  or  any  contract  [or, 
promise,  or,  agreement].  The  defendant  did  not  make  the  alleged  or  any 
agreement. 

{See  R.  S.  C,  1883,  App.  D.,  Sects.  II.  &  7.) 


Defence  denying  the  Agreement  and  alleging  that  it  was  subject  to  a  Formal 
Contract  being  drawn  and  approved  by  the  Solicitor  of  the  Parties  :  see 
pout,  p.  679. 

Denial  of  the  making  of  the  Agreement  alleged  with  a  Statement  of  the 
Agreement  actually  made  (m). 


The  defendant  never  agreed  as  alleged  in  paragraph  —  of  the  Statement 
of  Claim.    The  agreement  actually  made  between  the  plaintiff  and  the 

(to)  Where  the  defendant  intends  to  set  up  that  the  contract  actually  made  was 
other  than  that  alleged  in  the  Statement  of  Claim,  and  that  under  the  contract 
actually  made  there  was  no  cause  of  action  against  him,  or  that  the  contract  so 
made  was  performed  by  the  defendant,  or  iu  some  way  satisfied  or  discharged,  he 
should  besides  denying  the  alleged  contract,  briefly  state  the  contract  actually 
made,  and  then  plead  the  performance  or  satisfaction  or  discharge,  so  as  to  give 
to  the  plaintiEE  notice,  in  accordance  with  Ord.  XIX.,  rr.  4,  15,  of  the  facts  on 
which  he  intends  to  rely.  It  is  not  necessary  to  set  out  the  contract  verbatim 
unless  its  precise  terms  are  material  (Ord.  XIX.,  r.  21). 

By  Ord.  XIX.,  r.  20,  "  When  a  contract,  promise  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only  as 
a  denial  in  fact  of  the  express  contract,  promise  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  same  may  be  impUed  by  law,  and  not  as  a 
denial  of  the  legality  or  sufficiency  in  law  of  such  contract,  promise  or  agreement, 
whether  with  reference  to  the  Statute  of  Frauds  or  otherwise."  (See  Ord. 
XIX.,  rr.  4,  15.) 
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defendant  was  [in  writing  dated  the  • ,  19—,  or,  made  verbally 

on  the  ■ ,  19 — ,  and  was]  as  follows  : — [ffere  stale  the  maierial  farts 

of  the  agreement,  either  verbatim  where  the  precise  words  are  material,  or  by 
giving  briefly  the  substance  and  effect  thereof,  and  add,  where  necessary, 
averments  of  performance,  satisfaction,  or  discharge  of  the-  agreement  actually 
made.] 


Defence  of  Non-performarux  of  a  Condition  Precedent :    see  "  Conditions 
Precedent,"  post,  p.  555. 


Defence  that  the    Contract  was   subject  to   an  implied  Condition  that  the 
Subject-Matter  should  continue  to  exist  (w). 

The  contract  alleged  in  the  Statement  of  Claim  was  subject  to  a  condition, 
which  is  to  be  implied  from  the  nature  thereof,  that  [here  state  the  condition, 

as,  for  instance,  the  said Theatre  should  continue  to  exist  at  the  time 

when  the  said  performance  was  to  be  given  by  the  defendant].     Whereas 
[here  state  that  the  subject-matter  ceased  to  exist,  as,  for  instance,  before  the 

said  time,  namely,  on  the ,  19 — ,  the  said Theatre  was  without 

any  fault  on  the  part  of  the  defendant  destroyed  by  fire,  and  the  per- 
formance of  the  said  contract  was  rendered  impossible]. 


Denial  of  the  Execution  of  a  Deed  (o). 

The  alleged  deed  is  not  the  defendant's  deed. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

{n)  Where  from  the  nature  of  the  contract  it  is  clear  that  the  contract  is  based 
upon  the  assumption  by  both  parties  to  it  that  the  subject-matter  wiU,  when  the 
time  for  the  fulfilment  of  the  contract  arrives,  still  exist,  or  that  some  condition  or 
state  of  things  going  to  the  root  of  the  contract  and  essential  to  its  performance 
will  be  in  existence,  the  non-existence  of  such  subject-matter  or  of  such  condition 
or  state  of  things  when  the  time  for  the  fxilfilment  of  the  contract  has  arrived 
afEords,  in  general,  an  answer  to  a  claim  for  any  further  fulfilment  of  the  contract, 
and  also  to  one  for  damages  for  the  failvue  to  further  carry  out  the  contract 
(Taylor  v.  CaMwell,  3  B.  &  S.  826 ;  32  L.  J.  Q.  B.  164 ;  Krell  v.  Henry,  [1903] 
2  K.  B.  740  ;  72  L.  J.  K.  B.  794 ;  Chandler  v.  Webster,  [1904]  1  K.  B.  493,  499, 
501 ;  73  L.  J.  K.  B.  401 ;  In  re  Hull  and  Lady  Mew,  [1905]  1  K.  B.  588 ;  74 
L.  J.  K.  B.  252  ;  and  cf .  Heme  Bay  Steamboat  Co.  v.  Hutton,  [1903]  2  K.  B.  683  ; 
72  L.  J.  K.  B.  879). 

(a)  The  afilxing  of  the  seal  of  a  corporation  to  a  document  by  a  person  having  no 
authority  so  to  do  does  not  make  such  document  the  deed  of  the  corporation  (see 
Mayor,  dsc,  of  the  Staple  of  England  v.  Bank  of  England,  21  Q.  B.  D.  160 ;  57 
L.  J.  Q.  B.  418) ;  but  where  it  is  intended  to  rely  upon  such  want  of  authority  in 
answer  to  an  action  on  the  deed,  the  fact  should  be  stated  concisely.  (See  post, 
pp.  548,  552.)  In  a  similar  way  the  facts  should  be  stated  where  it  is  intended 
to  rely  upon  a  material  alteration  made  in  a  deed  subsequently  to  its  execution. 
(See  post,  p.  496.) 
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For  like,  forms  of  Denial,  see  "  Bonds,"  post,  p.  535,  and  "  Insurance," 

post,  p.  601  et  seq. 


Defence  denying  the  malcing  of  the  Deed  alleged,  and  stating  the  Terms  of 
the  Deed  actually  made. 

The  defendant  denies  that  he  ever  made  the  alleged  deed  [or,  bond]. 
The  deed  [or,  bond]  made  by  the  defendant  was  [here  state  briefly  the  terms 
of  the  deed  or  bond  actually  made,  and  allege  performance  thereof,  or  some 
sufficient  matter  in  confession  and  avoidance.] 


Denial  of  a  particular  Covenant. 

The  deed  did  not  contain  [either  expressly  or  by  implication]  any  cove- 
nant to  [here  identify  the  covenant  the  esistence  of  which  is  disputed,  e.g., 
insure  the  premises  against  loss  by  fire]. 


Defence  to  an  Action  on  a  Deed,  that  the  alleged  Deed  was  only  delivered 
by  the  Defendant  as  an  Escrow  (p). 

The  alleged  deed  was  delivered  by  the  defendant  to  J.  K.  merely  as  an 
escrow,  upon  the  terms  contained  in  a  letter  from  the  defendant  to  the 

As  to  the  defence  that  a  deed  sued  upon  was  executed  in  blank,  that  is,  that  at 
the  time  of  execution  the  deed  was  incomplete  by  reason  of  material  omissions 
in  it  which  were  afterwards  filled  in,  see  Societe  Generate  v.  Walker,  11  App.  Cas. 
20 ;  55  L.  J.  Q.  B.  169  ;  PoweU  v.  London,  <Ssc.,  Banh,  [1893]  1  Ch.  610 ;  62 
L.  J.  Ch.  795. 

Where  the  defendant  was  induced  by  the  fraudulent  misrepresentation  of  a 
solicitor  to  execute  a  mortgage  deed  containing  the  usual  covenants,  and  an  action 
was  subsequently  brought  against  him  on  those  covenants  by  a  transferee  of  the 
mortgage,  it  was  held  that  he  could  not  successfully  plead  either  the  fraud  of  the 
solicitor  or  that  the  deed  was  not  his  deed  (Howatson,  v.  Webb,  [1907]  1  Oh.  537  ; 
[1908]  1  Ch.  1  ;  77  L.  J.  Ch,  32). 

(p)  As  to  the  defence  that  a  deed  was  delivered  as  an  escrow  only,  see  Xenos  v. 
Wickham,  L.  E.  2  H.  L.  296  ;  36  L.  J.  C.  P.  313  ;  Bond  v.  Walford,  32  Ch.  D.  238  ; 
55  L.  J.  Ch.  667.  And  see  the  judgments  of  Vaughan  Williams  and  Kennedy,  L.  J  J. , 
in  Foundling  Hospital  v.  Crane,  [1911]  2  K.  B.  at  pages  374,  381 ;  80  L.  J.  K.  B. 
853. 

An  analogous  defence  may  in  some  cases  be  pleaded  in  respect  of  agreements  not 
under  seal,  as,  for  instance,  that  a  parol  agreement  sued  on  was  only  executed  on 
condition  that  it  should  not  operate  as  a  contract  until  the  happening  of  some 
event  which  has  not  happened,  as  that  some  third  party  should  approve  of  the 
subject  of  the  agreement  {Pym  v.  Campbell,  6  E.  &  B.  370 ;  25  L.  J.  Q.  B.  277), 
or  that  the  agreement  or  a  counterpart  should  be  signed  by  the  other  party 
{Furness  v.  Meek,  27  L.  J.  Ex.  34 ;  McClean  v.  Kennard,  L.  R.  9  Ch.  336 ;  43 
L.  J.  Ch.  323),  or  by  some  third  party  (Boyd  v.  Hind,  1  &  H.  N.  938  ;  25  L.  J.  Ex. 
246),  or  that  the  defendant  should  be  satisfied  of  the  plaintiff's  responsibility 
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plaintiff,  dated ,  19—  [or,  agreed  to  verbally  on  the , 

19 — ,  or,  as  the  case  may  be],  ttat  it  should  not  take  efiect  or  be  operative 
or  enforceable  until  the  fulfilment  ot  a  certain  condition,  viz.,  [here  state 
the  condition].  The  said  condition  has  never  been  fulfilled,  and  save  as 
aforesaid,  the  defendant  never  delivered  the  deed. 


Alien  Enemy  (17). 
Defence  that  the  Plaintiff  is  an  Alien  Enemy. 

The  plaintifi  was  at  the  time  of  the  makiag  of  the  alleged  contract,  and 
still  is,  an  alien,  and  not  a  subject  of  the  King,  and  then  was,  and  still  is, 
an  enemy  of  the  King  [and  was  residing  in  this  kingdom  without  his 
permission]. 


Alteration  op  Written  Documents  (r). 
Defence  that  a  Written  Agreement  was  made  void  by  an  Alteration. 

The  agreement  referred  to  in  the  Statement  of  Claim  was  in  writing  and 
was  contained  in  a  document  dated  the ■ ,  19 — ,  and  signed  by 

{Pattle  V.  Homibrook,  [1897]  1  Oh.  25 ;  66  L.  J.  Ch.  144),  and  such  defence  should 
be  expressly  pleaded  in  the  Defence. 

The  defence  of  nan  est  factum  is  mappHoable  where  the  defendant  executes  the 
deed,  knowing  that  it  conveys  or  does  something  with  his  property,  but  in  ignor- 
ance of  the  way  in  which  it  does  deal  with  it,  executing  it  in  the  belief,  induced  by 
the  fraud  of  another,  that  he  is  executing  a  deed  of  a  different  kind  from  that  which 
he  is  in  fact  exeoutmg  {Hunter  v.  WaMers,  L.  E.  7  Ch.  75,  85,  88  ;  41  L.  J.  Oh.  175  ; 
King  V.  Smith,  [1900]  2  Ch.  425  ;  69  L.  J.  Ch.  598). 

(q)  If  the  plaintiff  was  an  enemy  when  the  contract  was  made,  this  is  a  defence 
to  an  action  on  the  contract,  as  the  contract  was  illegal.  If  he  becomes  an  aUen 
enemy  after  the  making  of  the  contract,  the  defendant  should,  it  seems,  apply 
for  a  stay  of  proceedings.  A  right  of  action  vested  in  an  alien  against  a  British 
subject  will  be  suspended  on  the  declaration  of  war,  but  wiU  revive  on  the  restora- 
tion of  peace  {Janson  v.  Driefontein  Mines,  [1902]  A.  C.  484 ;  71  L.  J.  K.  B.  857). 
A  British  subject,  or  the  subject  of  a  neutral  state,  voluntarily  residing  in  an 
enemy's  country,  is  considered  as  adhering  to  the  enemy,  and  is  incapable  of 
sumg  {Willison  v.  PaUeson,  7  Taunt.  439  ;  M'Connell  v.  Hector,  3  B.  &  P.  113). 

As  to  what  persons  are  aliens,  see  Be  Adam,  1  Moo.  P.  0.  C.  460  ;  Isaacson  v. 
Durant,  In  re  Stepney  Election  Petition,  17  Q.  B.  D.  54 ;  55  L.  J.  Q.  B.  331 ; 
In  re  Bourgeoise,  41  Ch.  D.  310. 

(r)  When  the  plaintiff  without  authority  alters  a  deed,  or  where  it  is  so  altered 
in  a  material  point  while  in  the  possession  or  custody  of  the  plaintiff  by  a  stranger 
with  the  privity  of  the  plaintiff,  it  is  thereby  made  void  (Pigofs  Case,  11  Eep. 
27  a ;  Ellesmere  Brewery  Co.  v.  Cooper,  [1895]  1  Q.  B.  75 ;  65  L.  J.  Q.  B.  173). 
The  same  rule  applies  in  general  to  instruments  of  contract  not  under  seal  {Mollett 
V.  Waclcenbath,  5  C.  B.  181,  194  ;  Suffdl  v.  Bank  of  England,  9  Q.  B.  D.  556  ;  61 
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the  defendant,  and  after  the  making  and  signing  of  the  said  agreement, 
and  whilst  it  was  in  the  possession  and  custody  of  the  plaintifE,  it  was 
rendered  void  by  being  materially  altered  without  the  consent  of  the  defen- 
dant, viz.,  by  [here  state  the  alteration  made,  as,  for  instance,  affixing  a  seal 
to  the  said  agreement  near  to  the  signature  of  the  defendant  as  and  for  the 
seal  of  the  defendant,  or,  altering  the  words  "  twenty  shillings  per  bushel  " 
into  "  thirty  shillings  per  bushel,"  or,  as  the  case  may  be,  stating  the  alteration 
in  such  a  manner  as  to  show  its  materiality]. 

L.  J.  Q.  B.  401),  and  is  even  applicable  to  documents  not  containing  any  contract 
{Lowe  V.  Fox,  12  App.  Gas.  206 ;  56  L.  J.  Q.  B.  480).  With  regard  to  bills  of 
exchange  and  promissory  notes  the  same  rule  applies  as  modified  by  s.  64  (1) 
of  the  BiUs  of  Exchange  Act,  1882,  (cited  post,  p.  525).  Except  cases  falling 
withia  that  section,  the  alteration  vitiates  the  whole  instrument,  although  it 
may  not  be  made  in  the  particular  part  of  it  which  is  sued  upon.  It  has  been 
laid  down  that  a  deed  or  instrument,  i£  materially  altered  while  in  the  plaintiEE's 
possession  or  custody  by  a  stranger,  will  be  thereby  rendered  void,  even  if  the 
alteration  was  without  the  privity  of  the  plaintiff  (see  Pigot's  Case,  supra),  but 
it  is  doubtful  whether  this  rule  can  apply  to  alterations  made  in  fraud  of  the 
plaintifE,  and  against  his  wUl.  (See  Lowe  v.  Fox,  12  App.  Gas.  at  p.  217.)  If  the 
instrument  is  not  in  the  possession  of  the  plaintiff,  and  i£  the  plaiutiff  is  not 
responsible  for  its  safe  custody,  it  seems  that  its  alteration  without  his  privity  by 
a  stranger,  though  in  a  material  point,  would  not  avoid  it.  (See  Henfree  v. 
Bromley,  6  East,  309  ;  Davidson  v.  Cooper,  11  M.  &  W.  778 ;  13  M.  &  W.  343, 
352 ;  Groockewit  v.  Fletcher,  1  H.  &  N.  893 ;  26  L.  J.  Ex.  153.)  In  the  case, 
however,  of  negotiable  instruments,  such  as  bills  of  exchange  or  promissory 
notes,  a  material  and  apparent  alteration  made  after  the  issuing  thereof  will  in 
general  vitiate  the  instrument,  even  in  the  hands  of  a  subsequent  holder,  as 
against  such  of  the  prior  parties  lia.ble  on  the  instrument  as  have  not  authorised 
or  assented  to  the  alteration.  So,  where  a  company's  cheques  require  three 
signatures,  a  banker  who  honours  a  cheque  containing  an  alteration  initialled 
by  two  only  does  so  at  his  peril  (Kepitigalla  Rubber  Estates  v.  National  Bank  of 
India,  78  L.  J.  K.  B.  964.     See  post,  p.  525). 

An  alteration  may  be  accounted  for  on  the  ground  of  accident,  and  the  original 
state  of  the  instrument  shown  by  parol  evidence  (Sheppard's  Touchstone,  69),  as 
where  the  seal  of  a  deed  had  been  torn  ofE  by  a  child  {ArgoU  v.  Cheney,  Palm.  402, 
403),  or  eaten  ofE  by  rats  (Bolton  v.  Bishop  of  Carlisle,  2  H.  Bl.  260,  263).  So  an 
alteration  may  be  shown  to  have  been  made  by  mistake,  without  any  intention 
of  altering  the  instrument  (Baper  v.  Birlcbeck,  15  East,  17  ;  Wilkinson  v.  Johnson, 
3  B.  &  C.  428  ;  NoveUi  v.  Bossi,  2  B.  &  Ad.  757),  or  in  order  to  correct  a  mistake 
{Fitch  V.  Jones,  5  E.  &  B.  238 ;  24  L.  J.  Q.  B.  293 ;  In  re  Howgate's  Contract, 
[1902]  1  Oh.  451  ;  71  L.  J.  Ch.  279),  Such  alterations  do  not  afiect  the  vaUdity 
of  the  instrument.  Merely  completing  an  instrument  in  accordance  with  express 
provisions  to  that  effect  contained  in  the  document  itself,  as  by  the  addition  of 
subsequent  names  and  signatures  which  are  added  in  pursuance  of  an  intention 
expressed  in  the  instrument  that  they  should  be  so  added,  is  no  alteration  {In  re 
Batten,  22  Q.  B.  D.  685  ;  58  L.  J.  Q.  B.  333). 

An  alteration  of  an  instrument  in  a  point  not  material,  whether  made  by  a 
stranger  or  by  the  plaintiff  himself,  does  not  avoid  the  instrument  {Aldoiis  v, 
Gornwdl,  L.  R.  3  Q.  B.  573  ;  37  L.  J.  Q.  B.  201 ;  Lowe  v.  Fox,  supra,  overruling 

B.L,  32 
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For  a  form  of  Defence  to  an  Action  on  a  Bill  of  Exchange  on  the  Ground 
of  an  Alteration  therein,  see  "  Bills  of  Exchange,"  post,  p.  525. 


See  forms  of  plea  under  the  old  system — That  the  agreement  was  altered  by 
affixing  a  seal  so  as  to  make  it  purport  to  be  a  deed  of  the  defendant :  Davidson 
V.  Cooper,  11  M.  &  W.  778 ;  13  M.  &  W.  343  ;  that  a  charter-party  was 
altered  by  the  insertion  of  material  words  :  Croochewit  v.  Fletcher,  26  L.  J.  Ex. 
153 ;  1  H.  &  N.  893 ;  that  a  mortgage-deed  was  altered  by  increasing  the 
amount  of  the  debt  secured:  Stobart  v.  Dryden,  1  M.  &  W.  615  ;  that  a  bond 
of  guarantee  was  altered  by  inserting  a  condition  that  the  giving  time  to  the 
principal  debtor  should  not  discharge  the  sureties :    Harden  v.   Clifton, 

I  Q.  B.  523. 

the  dictum  in  Pigot's  case,  supra).  An  alteration  by  adding  words  which  merely 
express  the  effect  of  the  instrument  as  originally  framed  is  immaterial  (lb.).  An 
alteration  may  be  material  although  not  affecting  any  contract  contained  in  the 
instrument,  as  where  there  was  a  fraudulent  alteration  of  the  numbers  of  Bank  of 
England  notes  {Suffdl  v.  Bank  of  England,  supra  ;  and  see  Leeds  Bank  v.  Walker, 

II  Q.  B.  D.  84 ;  52  L.  J.  Q.  B.  690). 

An  alteration  made  by  consent  of  both  parties  amounts  to  a  new  contract, 
which  supsrsedes  the  original  contract  (see  post,  p.  666),  unless  it  is  made  only  for 
the  purpose  of  correcting  a  mistake  in  the  original  contract,  and  carrying  out  the 
original  intention  of  the  parties.     (See  Cole  v.  Parkin,,  12  East,  471,  475.) 

Whenever  the  defendant  intends  to  rely  upon  the  defence  that  the  instrument 
sued  upon  has  been  rendered  void  by  a  material  alteration,  he  should  distinctly 
plead  that  ground  of  defence,  whether  the  instrument  is  sued  upon  in  its  original 
or  in  its  altered  form  (Ord.  XIX.,  rr.  4, 15).  The  precedent  in  the  text  is  primarily 
applicable  to  cases  where  the  plaintiff  sues  upon  the  agreement  in  its  original 
form,  but  it  may  readily  be  adapted  to  cases  in  which  the  action  is  brought  upon 
the  agreement  in  its  altered  form.  In  such  last-mentioned  cases,  the  statements 
as  to  the  fact  of  the  alteration  should  be  accompanied  by  a  denial  of  the  making 
of  the  agreement  in  the  altered  form.     (See  ante,  p.  493.) 

The  unauthorised  alteration  of  a  written  agreement  by  one  of  the  parties  does 
not  render  the  agreement  absolutely  void  for  aU  purposes,  and  accordingly  the 
other  party  is  still  entitled  to  sue  upon  the  original  agreement,  and  if  he  does  sue 
upon  it,  he  is  bound  by  the  terms  and  conditions  thereof,  and  cannot,  in  the 
absence  of  a  new  contract,  express  or  implied,  recover  upon  the  contract  without 
showing  that  he  has  complied  with  those  terms  and  conditions  {Pattinson  v. 
LucMey,  L.  B.  10  Ex.  330  ;  44  L.  J.  Ex.  180).  Similarly,  the  alteration  or 
cancelling  of  a  deed  by  which  an  estate  or  other  property  is  conveyed  does  not 
divest  the  estate  or  property  from  the  grantee  or  revest  it  in  the  grantor  {Bolton  v. 
Bishop  of  Carlisle,  supra  ;   In  re  Batten,  supra). 

When  a  document  is  produced  it  is  for  the  jury  to  say  whether  it  has  been  altered 
or  not,  and  the  party  producing  a  document  which  appears  to  have  been  altered  is 
bound  to  account  for  the  alteration  {Bishop  v.  Chanibre,  M.  &  M.  116  ;  Knight  v. 
Clements,  8  A.  &  E.  215). 

As  to  alterations,  see,  further,  the  notes  to  Master  v.  Miller,  1  Sm.  L.  C,  11th  ed., 
p.  767. 
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See  also  a  Reply  to  a  flea  of  release,  thai  the  deed  was  altered  after  execution 
by  inserting  the  amoutU :  Fazakerley  v.  M'Knight,  26  L.  J.  Q.  B.  30  ;  6 
E.  &  B.  795. 


Ambassador  (s). 


Annuity  (i). 


Apothecaey. 
See  "  Medical  Attendance,"  post,  p.  646. 


Apprentice  (m) 


(s)  It  is  a  good  defence  to  any  action  of  law  that  the  defendant  is  an  alien, 
and  is  an  ambassador  or  public  minister  of  a  foreign  state,  and  received  as  such 
by  the  King.  This  privilege  existed  by  international  law  and  has  been  confirmed 
by  the  Diplomatic  Privilege  Act,  1708  (7  Anne,  c.  12 ;  and  see  Taylor  v.  Best, 
14  0.  B.  487  ;  Musurus  v.  Gadhan,  [1894]  1  Q.  B.  533  ;  2  76.  352  ;  63  L.  J.  Q.  B. 
621 ;  Mighdl  v.  Svltan  of  Jahore,  [1894]  1  Q.  B.  149  ;  63  L.  J.  Q.  B.  593  ;  The 
Jassy,  [1906]  P.  270  ;  75  L.  J.  P.  93).  The  privilege  of  the  ambassador  applies 
also  to  the  secretaries  and  attaches  of  the  embassy  {Parkinson  v.  Potter,  16  Q.  B.  D. 
152  ;  55  L.  J.  Q.  B.  153),  and  this  is  so  in  general,  even  if  they  are  British  subjects 
{Macartney  v.  Gfarbutt,  24  Q.  B.  D.  368  ;  but  see  In  re  Oloete,  65  L.  T.  102).  The 
privilege  cannot  be  waived  without  the  sanction  of  the  Sovereign  of  the  foreign 
state,  or,  it  the  defendant  is  of  inferior  rank  to  a  minister  plenipotentiary,  that  of 
his  official  superior  {In  re  Republic  of  Bolivia  Exploration  Syndicate,  Ltd.,  [1914] 
1  Ch.  139  ;  83  L.  J.  Ch.  227). 

(<)  Contracts  for  annuities  or  other  periodical  payments  are  within  s.  4  of  the 
Statute  of  ^Frauds  {cited  post,  p.  574),  as  being  agreements  not  to  be  performed 
within  a  year,  only  when  from  their  terms  they  are  incapable  of  performance 
within  the  year  {McGregor  v.  McGregor,  21  Q.  B.  D.  424 ;  57  L.  J.  Q.  B.  591). 

Where  by  a  separation  deed  a  husband  covenants  to  pay  an  annuity  to  his  wife 
or  to  trustees  for  her,  and  the  wife  or  her  trustees  covenant  that  she  shall  not 
molest  him,  these  are  independent  covenants,  and  molestation  is  no  defence  to  an 
action  for  arrears  {Fearon  v.  Earl  ofAylesford,  14  Q.  B.  D.  792  ;  54  L.  J.  Q.  B.  33 ; 
Sweei  v.  Sweet,  [1895]  1  Q.  B.  12 ;  64  L.  J.  Q.  B.  108 ;  see  Gandy  v.  Gandy,  7 
P.  D.  77, 168  ;  61  L.  J.  P.  41). 

{u)  The  covenants  in  an  indenture  of  apprenticeship  are  usually  independent 
covenants  ;  and  therefore  mere  disobedience  or  misconduct,  though  it  may  form 
good  ground  for  an  action  or  counterclaim,  is  not,  in  general,  a  defence  to  an  action 
against  the  master  upon  his  covenants  in  the  deed  ( Winstone  v.  Linn,  1  B.  &  C. 
460  ;  Phillips  v.  Clift,  4  H.  &  N.  168 ;  28  L.  J.  Ex.  153),  except  in  so  far  as  it  has 
prevent  d  his  performance  of  them  (see  Raymond  v.  Minton,  L.  R.  1  Ex.  244; 
35  L.  J.  Ex.  153,  and  the  form  of  Defence  in  the  text).     In  some  oases,  however, 
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Defence  to  an  Action  by  the  Father  of  an  Apprentice  for  not  instructing 

the  Apprentice. 

The  defendant  was  always  ready  and  willing  to  instruct  A.  B.  in  his 
trade,  but  the  said  A.  B.  refused  to  be  so  instructed,  and  by  his  wilful 
misconduct  prevented  the  defendant  from  so  instructing  him. 

Particulars  of  the  misconduct  are  as  follows  : — [Here  give  particulars]. 


Aebiteation  and  Award. 


I.  Defences  to  Actions  on  Awabds  {x). 

Denial  of  the  Submission. 

The  defendant  denies  that  he  made,  or  agreed  to,  the  alleged  or  any 
submission  to  arbitration  [or,  The  defendant  did  not  agree  to  submit  the 
alleged,  or  any,  matters  to  arbitration]. 

it  is  expressly  provided  that  misconduct  shall  relieve  the  master  from  liability  on 
his  covenants,  or  the  covenants  of  the  master  to  teach,  &o.,  are  made  conditional 
upon  the  good  behaviour  of  the  apprentice  ;  and  when  this  is  so,  such  misconduct 
affords  to  the  master  a  complete  defence  when  sued  upon  his  covenants  ( Westwick 
V.  Theodor,  L.  R.  10  Q.  B.  224 ;  44  L.  J.  Q.  B.  110).  Even  apart  from  such 
special  provisions,  it  is  a  good  defence  to  an  action  for  not  teaching  and  providing 
for  the  apprentice,  that  he  quitted  the  service  without  leave  {Hughes  v.  Humphreys, 
6  B.  &  0,  680),  or  that  he  refused  to  be  taught  (Raymond  v.  Minton,  supra),  or 
that  he  so  conducted  himself  as  to  render  it  impossible  to  teach  him  (Learoyd  v. 
Brooh,  [1891]  1  Q.  B.  431 ;  60  L.  J.  Q.  B.  373).  Thus,  to  an  action  against  a 
pawnbroker  for  refusing  to  keep  and  teach  his  apprentice,  it  was  held  a  good 
defence  that  the  apprentice  was  an  habitual  thief,  so  that  it  was  not  possible  to 
teach  him  (/6.).  It  is  a  good  defence  to  an  action  against  the  father  for  the 
desertion  of  the  apprentice  that  the  master  had  abandoned  one  of  three  trades 
which  he  covenanted  to  teach  [Ellen  v.  Topp,  6  Ex.  424) ;  and  see,  as  to  the  effect 
of  changes  in  the  busmess,  Eaton  v.  Western,  9  Q.  B.  D.  636  ;  53  L.  J.  Q.  B.  41. 

As  in  the  case  of  other  contracts  for  personal  services,  the  covenant  that  the 
apprentice  shall  serve  is  conditional  upon  his  continued  capabUity,  and  the  per- 
formance therdof  is  excassd  by  illness  or  insanity  [Boast  v.  Firth,  L.  R.  4  C.  P.  1 
38  L.  J.  0.  P.  1 ;  Robinson  v.  Davison,  L.  R.  6  Ex.  269  ;  40  L.  J.  Ex.  172).  So, 
too,  the  death  of  the  master  or  the  apprentice  puts  an  end  to  an  ordinary  contract 
of  apprenticeship  [Whincup  v.  Hughes,  L.  R,  6  C.  P.  78  ;  40  L.  J.  C.  P.  104 ;  see 
Farrow  v.  Wilson,  L.  R.  4  C.  P.  744 ;  38  L.  J.  C.  P.  326),  though  by  an  express 
provision  to  that  effect  the  contract  may,  of  course,  be  extended  to  the  executors 
or  surviving  partners  of  the  master  or  to  other  persons  carrjdng  on  the  trade 
(Cooper  V.  Simmons,  7  H.  &  N.  707  ;  31  L.  J.  M.  C.  138). 

(x)  Where  the  defence  to  an  action  on  an  award  is  a  denial  of  the  submission  or 
agreement  to  refer  to  arbitration,  such  denial  must  be  specifically  pleaded.  A 
mere  denial  of  the  making  of  the  award  wUl  simply  put  in  issue  the  making  thereof 
in  point  of  fact,  and  not  its  validity.     Any  defence  on  the  ground  of  the  invalidity 

Digitized  by  Microsoft® 


ARBITRATION   AND   AWARD  501 

Denial  of  the  Making  of  the  Award. 

The  defendant  denies  that  the  said  E.  F.  made  or  published  the  alleged 
or  any  award. 


Denial  that  the  Award  was  to  the  Effect  alleged. 

The  defendant  denies  that  the  said  E.  F.  awarded  as  alleged.  His 
award  was  [state  what,  and  add  any  facts  shoioing  a  defence  as  to  the  award 
really  made]. 


Defence  that  the  Arbitrator  exceeded  his  Authority  (y). 

The  said  award  extends  to  matters  other  than  those  referred  to  by  the 

submission.     The  submission  is  in  writing,  dated  the ,  19 — ,  and 

referred  only  the  following  matter,  viz.  : — [Here  state  the  matter  or  matters 

referred].     It  did  not  refer  the  question  as  to  the in  respect  of  which 

the  said  E.  F.  has  purported  to  award  the  amount  now  claimed  by  the 
plaintiff. 

of  the  award  must  be  distinctly  alleged  in  the  Defence.  Of  this  kind  are  the 
f oUowing  defences  : — 

That  the  award  was  not  made  in  due  time,  or  that  an  enlargement,  where 
necessary,  was  not  obtained  (Lord  v.  Lee,  L.  B.  3  Q.  B.  404  ;  37  L.  J.  Q.  B.  121 ; 
see  In  re  Yeadon  Local  Board,  41  Ch.  D.  53  ;  58  L.  J.  Oh.  663  ;  and  as  to  the  power 
of  enlarging  the  time,  see  s.  9  of  the  Arbitration  Act,  1889). 

That  the  award  was  not  final,  as  not  determining  all  matters  referred  {Roberts 
■V.  Everhardt,  3  0.  B.  N.  S.  482  ;  28  L.  J.  G.  P.  74  ;  Armitage  v.  Coates,  4  Ex.  641). 

That  other  matters  than  those  referred  were  involved  in  the  deteimination 
(Fisher  v.  Pinibley,  11  East,  188 ;  Williams  v.  Agius,  Ltd.,  [1914]  A.  C.  510 ;  83 
L.  J.  K.  B.  715). 

That  the  award  was  not  executed  in  pursuance  of  the  submission  (Wade  v. 
Bowling,  4  E.  &  B.  44). 

That  it  has  been  subsequently  set  aside  (Boper  v.  Levy,  7  Ex.  55  ;  21  L.  J.  Ex. 
28). 

That  the  arbitrator  exceeded  his  jurisdiction  (Adcock  v.  Wood,  6  Ex.  814  ;  7  lb. 
468  ;  Hutcheson  v.  Eaton,  13  Q.  B.  D.  861). 

A  parol  accord  and  satisfaction  after  breach  is  a  good  defence  to  an  action  on  an 
award,  even  where  the  submission  is  under  seal  (Smith  v.  Tr  wsddle,  3  E.  &  B.  83). 
Notice  of  the  award  is  not  a  condition  precedent  to  its  validity,  unless  specially 
provided  for,  because  the  award  is  equally  within  the  notice  of  both  parties.  It 
seems  that  collusion  or  other  misconduct  of  the  arbitrator  should  not  be  pleaded 
as  a  defence  to  an  action  on  the  award,  but  is  ground  for  an  application  to  set  it 
aside  (Thorbum  v.  Barnes,  L.  R.  2  0.  P.  384 ;  36  L.  J.  0.  P.  184 ;  Bache  v.  Billing- 
ton,  [1894]  1  Q.  B.  107,  112  ;  63  L.  J.  M.  C.  1). 

An  award  of  compensation  under  the  Lands  Clauses  Acts,  or  under  Acts  in- 
corporating the  Lands  Clauses  Acts,  does  not  in  general  determine  the  right  to 
compensation,  but  only  its  amount.     (See  ante,  pp.  120,  121.) 

(y)  See  a  form  of  plea,  Charleton  v.  Spencer,  3  Q.  B.  693. 


Digitized  by  Microsoft® 


602     DEFENCES,  ETC.,  IN  ACTIONS  OF  CONTRACT 

Defence  of  Revocation  of  the  Arbitrator's  Authority  (z). 

The  submission  was  by  word  of  mouth  only,  and  the  submission  and  the 
authority  of  the  said  E.  F.  thereunder  was  before  the  making  of  the  said 

awaid  revoked  by  the  defendant  verbally,  on  the ,  19 — [or,  by 

a  letter  dated, ■ ,  19 — ,  or,  as  the  case  may  6e] ;  and  notice  of  such 

revocation  was  duly  given  to  the  said  E.  F.  verbally  on  the , 

19 —  [or,  by  a  letter  dated ■ ,  19 — ,  or,  as  the  case  may  he]  before 

the  making  of  the  alleged  award. 


II.  Defences  of  Reference  to  Arbitration  (a). 

Defence  of  a  Reference  to  Arbitration  by  Agreement  and  of  an  Award  there- 
under respecting  the  Causes  of  Action. 

1.  Before  action  it  was  agreed  between  the  plaintifi  and  the  defendant 
by  an  agreement  in  writing  dated  the  — —  • ,  19- — ,  that  the  causes  of 

(z)  The  authority  of  an  arbitrator  appointed  under  a  submission  in  writing 
within  the  Arbitration  Act,  1889,  is,  unless  a  contrary  intention  is  expressed, 
irrevocable  without  an  order  of  the  Court  for  that  purpose  (see  s.  1  and  ss.  25 — 27) ; 
the  authority  once  conferred  upon  him  cannot  be  withdrawn  (In  re  Smith  dk 
Service,  25  Q.  B.  D.  545 ;  69  L.  J.  Q.  B.  533).  As  to  when  leave  to  revoke  an 
arbitrator's  authority  may  be  obtained,  see  Lord  Gerard  v.  L.  <&  N.  W.  Ry.  Co., 
[1894]  2  Q.  B.  915  ;  [1895]  1  Q.  B.  459  ;  64  L.  J.  Q.  B.  260  ;  Inre  Baring  Bros,  and 
Doulton  <fe  Co.,  61  L.  J.  Q.  B.  704.  As  to  the  removal  of  the  arbitrator  for  mis- 
conduct, see  s.  11,  and  Jackson  v.  Barry  By.  Co.,  [1893]  1  Ch.  238 ;  Bright  v. 
Biver  Plate  Co.,  [1900]  2  Ch.  835 ;  70  L.  J.  Ch.  59) ;  but  where  the  submission 
is  not  within  the  Act  {e.g.,  where  the  submission  is  verbal),  a  revocation  of  the 
arbitrator's  authority,  if  communicated  to  him  before  the  making  of  the  award, 
may  still  be  pleaded  as  a  defence  to  an  action  on  the  award. 

{a)  A  stipulation  in  an  agreement  that  disputes  shall  be  referred  to  arbitration 
does  not  of  itself  oust  the  jurisdiction  of  the  Court,  and  is  not  in  general  pleadable 
as  a  defence  to  an  action  for  a  breach  of  the  agreement  {Dawson  v.  Fitzgerald, 
1  Ex.  D.  257  ;  45  L.  J.  Ex.  893  ;  L.C.&  D.  By.  Co.  v.  S.  E.  By.  Co.,  40  Ch.  D.  100  ; 
58  L.  J.  Ch.  75) ;  even  though  an  arbitration  touching  the  cause  of  action  be 
actually  pending  {Harris  v.  Beynolds,  7  Q.  B.  71).  But  where  an  agreement  makes 
it  a  condition  precedent  that  the  amount  of  damages  shall  be  ascertained  by  a 
reference  to  arbitration,  no  action  will  he  until  the  condition  has  been  satisfied 
{Scott  V.  Avery,  8  Ex.  487  ;  5  H.  L.  C.  811  ;  25  L.  J.  Ex.  308  ;  Viney  v.  Bignold, 
20  Q.  B.  D.  172  ;  57  L.  J.  Q.  B.  82  ;  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446  ;  71 
L.  J.  P.  C.  101). 

A  written  agreement  to  refer  to  arbitration,  which  does  not  make  such  reference 
a  condition  precedent  to  the  right  of  action,  and  is  therefore  not  pleadable  in  bar 
of  the  action,  will,  nevertheless,  in  most  oases  afiord  ground  for  an  application 
to  stay  proceedings  in  the  action  under  s.  4  of  the  Arbitration  Act,  1889. 

Where  there  is  a  debt  which  was  due  previously  to  the  agreement  of  reference, 
and  there  is  a  parol  reference  merely  to  ascertain  how  much  is  due,  an  award  fixing 
the  amount  does  not  change  the  nature  of  the  original  debt,  and  therefore,  of  itself 
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action  alleged  in  the  Statement  of  Claim  and  all  matters  in  difference 
respecting  the  same  should  be  referred  to  the  arbitration  of  X.  Y. 

2.  The  said  X.  Y.,  by  his  award  in  writing  dated  the ,  19 — , 

duly  made  and  published  in  pursuance  of  the  said  agreement,  awarded 
that  [here  state  the  effect  of  the  award  and  add,  where  necessary,  an  averment 
showing  that  the  defendant  has  ferformed,  or  has  been  excused  from  per- 
forming, the  award  on  his  part,  if  the  time  for  such  performance  has  elapsed 
before  action]. 


Assignment  of  Debts  and  Choses  in  Actions  (6). 

and  without  performance  or  something  equivalent  to  performance,  is  no  defence 
to  an  action  on  the  original  debt,  except  as  regards  any  excess  sued  for  beyond 
the  amount  found  by  the  arbitrator  to  be  due  {Alkn  v.  Milner,  2  C.  &  J.  47  ; 
Oommings  v.  Heard,  L.  R.  4  Q.  B.  669 ;  10  B.  &  S.  606).  But  where  an  award 
changes  the  nature  of  the  defendant's  liability  and  substitutes  a  different  liability 
in  its  place — as,  for  instance,  where  it  fixes  the  amount  of  a  claim  against  him  for 
unliquidated  damages,  thereby  reducing  such  claim  to  a  debt — it  extinguishes 
the  original  liability,  and  is  therefore  in  itself,  and  without  performance,  a  good 
defence  to  any  claim  of  the  plaintiff  in  respect  of  the  original  liability  (76. ;  and  see 
Oascoigne  v.  Edwards,  1  Y.  &  J.  19  ;  though  see  Whitehead  v.  Tattersall,  1  A.  &  E. 
491 ;  Parkes  v.  Smith,  16  Q.  B.  297  ;  WentwoHh  v.  BuUen,  9  B.  &  C.  at  p.  849  ; 
Bates  V.  Towrdey,  2  Ex.  157).  Where  an  award  duly  made  on  the  reference  of  a 
claim  finds  that  nothing  is  due  in  respect  of  it,  such  award  is  a  good  defence  to 
any  subsequent  action  on  the  claim  so  referred.  (See  Parhes  v.  Smith,  supra.) 
A  defence  of  tender  of  the  amount  awarded,  and  payment  of  that  amount 
into  Court,  may  in  some  cases  be  reUed  upon  as  equivalent  to  performance  of  the 
award.     (See  Roper  v.  Levy,  7  Ex.  55 ;  21  L.  J.  Ex.  28.) 

As  to  the  effect  of  an  award  by  way  of  estoppel,  see  post,  p.  558. 

(6)  Sect.  25  (6)  of  the  Judicature  Act,  1873,  which  is  set  out,  ante,  p.  64,  does 
not  of  course  apply  to  debts  or  choses  in  action  which  are  in  their  nature  non- 
assignable, or  have  been  so  made  by  statute.  Thus  the  pay  of  an  army  officer 
on  service  or  his  pension  on  retirement  is  not  assignable  {Apthorpe  v.  Apthorpe, 
12  P.  D.  192 ;  57  L.  T.  518 ;  iMcas  v.  Harris,  18  Q.  B.  D.  127  ;  56  L.  J.  Q.  B. 
15  ;  see  Crowe  v.  Price,  22  Q.  B.  D.  429  ;  58  L.  J.  Q.  B.  215) ;  nor  is  a  clergyman's 
pension  on  resigning  a  benefice  {Gathercole  v.  Smith,  7  Q.  B.  D.  626  ;  50  L.  J.  Q.  B. 
681) ;  nor  is  a  wife's  alimony  (In  re  Robinson,  27  Ch.  D.  160  ;  53  L.  J.  Ch.  986) ; 
nor  is  money  which  is  payable  to  a  divorced  woman  under  an  order  for  maintenance 
{Watkins  v.  Watkins,  [1896]  P.  222;  65  L.  J.  P.  75);  nor  old  age  pensions 
under  8  Edw.  7,  c.  40 ;  nor  part  of  a  judgment  debt  {Forster  v.  Baker,  [1910]  2 
K.  B.  636  ;  79  L.  J.  K.  B.  664).  But  "  a  Government  pension  for  past  services 
was  certainly  assignable  in  equity,"  and  is  therefore  now  assignable  at  law  unless 
the  assignment  of  it  has  been  expressly  forbidden  by  statute  or  is  contrary  to 
public  poUcy,  as  in  the  case  of  "  payments  made  to  induce  persons  to  keep  them- 
selves ready  for  the  service  of  the  Crown,  as  the  half -pay  of  officers  in  the  army 
or  navy,  or  payments  for  actual  service  rendered  to  the  Crown  "  (per  Jessel,  M.E.., 
in  Ex  parte  Huggins,  21  Ch.  D.  at  p.  91).  Thus,  the  pension  of  a  rethed  colonial 
judge  is  assignable. 
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Defence  to  the  Claim  ow  p.  64  in  an  Action  hrouglit  hy  the  Assignee  of  a  Debt 
under  s.  25  (6)  of  the  Judicature  Act,  1873. 

1.  [Here  the  defendant  should  deal  with  the  allegations  contained  in  para- 
graph 1  of  the  Statement  of  Claim,  either  admitting  or  disputing  his  indebted- 
ness to  the  assignor,  as  in  an  ordinary  action  for  goods  sold  and  delivered]. 

2.  The  said  William  Brown  never  assigned  to  the  plaintiff  any  debt  due 
to  him  from  the  defendant. 

3.  The  alleged  assignment  was  not  an  absolute  assignment ;  it  purported 
to  be  and  was  an  assignment  by  way  of  charge  only  (c). 

4.  The  alleged  assignment  was  not  in  writing ;  it  was  not  under  the 
hand  of  William  Brown. 

5.  No  [express]  notice  of  the  alleged  assignment  was  ever  given  to  the 
defendant  in  writing  or  otherwise  {d). 

Again,  contracts  in  which  the  personal  qualifications  of  the  parties  form  an 
essential  ingredient  are  not  from  their  nature  assignable,  such  as,  for  example,  a 
contract  of  service,  or  a  contract  between  the  publisher  and  author  of  a  book 
{Griffith,  V.  Tower  Publishing  Co.,  [1897]  1  Ch.  21 ;  66  L.  J.  Ch.  12 ;  Tolhurst  v. 
Associated  Cement  Manufacturers,  [1903]  A.  C.  414 ;  72  L.  J.  K.  B.  834 ;  Kemp  v. 
Baersdman,  [1906]  2  K.  B.  604  ;  75  L.  J.  K.  B.  873) ;  but  the  presence  in  a  con- 
tract of  an  express  condition,  that  it  "  shall  not  be  assignable  in  any  case  what- 
ever," will  not  prevent  an  assignment  of  the  beneficial  interest  thereunder  (In  re 
Turcan,  40  Ch.  D.  5 ;  In  re  Griffin,  79  L.  T.  442).  A  provision,  however,  in  a 
policy  preventing  assignment,  except  on  conditions,  is  good,  and  prevents  the 
policy  being  assigned  except  in  conformity  with  those  conditions  {Laurie  v.  West 
Hartlepool,  tSsc,  Association,  4  Com.  Cas.  322 ;  and  see  Stohell  v.  HeywooA,  [1897] 
1  Ch.  459  ;  65  L.  J.  Ch.  721). 

If  an  assignment  of  a  debt  or  legal  chose  in  action  is  otherwise  valid  under  s.  26 
(6)  of  the  Judicature  Act,  1873,  the  debtor  or  other  person  liable  cannot  set  up 
as  a  defence  to  an  action  by  the  assignee  that  there  was  no  consideration  for  the 
assignment  {Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511 ;  63  L.  J.  Q.  B.  280  ; 
Harding  v.  Harding,  17  Q.  B.  D.  442  ;  65  L.  J.  Q.  B.  462).  A  debtor  sued  under 
that  section  by  the  assignee  of  a  debt  may  interplead  as  to  such  part  of  the  debt 
as  he  admits  to  be  due,  and  may  defend  the  action  as  to  the  residue  [Reading  v. 
London  School  Board,  16  Q.  B.  D.  686). 

(c)  An  ordinary  mortgage  deed  assigning  a  debt  or  chose  in  action  to  the  mort- 
gagee in  the  usual  manner  as  security  is  an  "  absolute  assignment "  within  s.  25  (6) 
of  the  Act,  though  a  mere  charge  upon  the  debt  or  chose  in  action,  where  the 
property  does  not  pass  under  the  instrument,  would  not  be  an  absolute  assign- 
ment within  that  sub-section.  (See  ante,  pp.  64,  65.)  So  an  assignment  of  debts 
to  accrue  under  a  subsisting  contract  and  not  yet  payable  may  be  an  absolute 
assignment  within  the  sub-section,  as  also  may  an  assignment  containing  trusts 
in  favour  of  the  assignor,  or  a  direction  to  a  tenant  to  pay  his  rent  to  a  creditor 
of  the  landlord  until  such  direction  was  countermanded  [KniU  v.  Prowse,  33 
W.  R.  133). 

{d)  Notice  of  an  assignment  under  the  Judicature  Act,  1873,  may  be  validly 
given  after  the  death  of  the  assignor  {Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D. 
511 ;  63  L.  J.  Q.  B.  280  ;  Bateman  v.  Hunt,  [1904]  2  K.  B.  530  ;  73  L.  J.  K.  B. 
782). 
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Tlie  like  alleging  a  Set-off  of  a  Debt  which  became  due  from  the  Assignor 
to  the  Defendant  before  Notice  of  the  Assignment  (e) :  see  "  Set-off," 
post,  p.  692. 


Defence  to  an  Action  by  the  original  Creditor  that  the  Debt  sued  for  was 
absolutely  assigned,  and  Notice  of  such  Assignment  given  before  Action 
brought. 

The  plaintifi  by  an  absolute  assignment  in  writing  under  his  hand,  dated 

the ,  19 — ,  assigned  the  debt  sought  to  be  recovered  in  this  action 

to  E.  F.,  of ,  and  express  notice  in  writing  of  the  said  assignment  was 

given  by  the  said  E.  F.  to  the  defendant  on  the ,  19 — ,  before  the 

commencement  of  this  action. 


See  also  forms  under  the  old  system — Of  a  replication  to  a  plea  of  payment, 
that  the  payment  was  made  after  assignment  of  the  debt  with  the  intent  to  defraud 
the  assignee,  for  those  whose  benefit  the  action  was  brought :  De  Pothonier  v. 
De  Mattos,  E.  B.  &  E.  461 ;  27  L.  J.  Q.  B.  260  ;  of  a  replication  to  a  plea  of 
set-off,  that  the  plaintiff  had  assigned  the  debt,  with  the  notice  to  the  defendant, 
before  the  set-off  accrued,  and  was  suing  as  trustee  for  the  assignee  :  Watson  v. 
Mid-Wales  Ry.  Co.,  36  L.  J.  C.  P.  285  ;  L.  E.  2  C.  P.  593  ;  of  a  plea  that 
defendant  at  request  of  plaintiff  gave  a  note  for  the  debt  to  a  third  party, 
replication  that  the  third  party  took  the  note  as  trustee  for  the  plaintiff  of  which 

(e)  In  general,  an  assignee  of  a  debt  or  chose  in  action,  in  cases  not  falling  within 
the  rules  as  to  negotiable  instruments,  takes  subject  to  any  rights  of  set-off  or 
lien,  &c.,  which  have  arisen  against  the  assignor  before  notice  of  the  assignment 
{Boxburghe  v.  Cox,  17  Ch.  D.  520,  526 ;  50  L.  J.  Ch.  772 ;  WM  v.  Smith,  30 
Ch.  D.  192 ;  55  L.  J.  Ch.  343).  This  right  of  set-off  is  not  confined  to  cases  of 
set-off  strictly  so  called,  but  may  extend  to  claims  for  unliquidated  damages  which 
have  arisen  against  the  assignor  under  the  same  contract  and  are  sufficiently 
connected  with  the  chose  in  action  sued  upon  to  form  a  defence  to  the  claim 
{Young  v.  Kitchin,  3  Ex.  D.  127  ;  47  L.  J.  Ex.  579  ;  Newfoundland  Oovemment  v. 
Newfoundland  Ry.  Co.,  13  App.  Cas.  199  ;  57  L.  J.  P.  C.  35).  Cross-claims  for 
debt  or  damages  arising  against  the  assignor,  even  after  notice  of  the  assignment, 
may  in  some  cases  be  set  up  by  way  of  defence  to  an  action  brought  by  the  assignee, 
where  they  have  arisen  out  of  the  same  contract  as  the  chose  in  action  sued  upon 
or  out  of  contemporaneous  transactions,  and  are,  by  agreement  or  otherwise, 
sufficiently  connected  with  the  chose  in  action  sued  upon  {Baker  v.  Adam,  102 
L.  T.  248  ;  Parsons  v.  Smiereign  Bank  of  Canada,  [1913]  A.  C.  160  ;  82  L.  J.  P.  C. 
60  ;  but  see  Phoenix  Assurance  Co.  v.  Earl's  Court,  30  Times  L.  R.  50).  But  such 
cross-claims  against  the  assignor  can  only  be  used  by  way  of  defence  to  the  claim, 
and  to  the  extent  required  for  such  defence  (76.) ;  and,  therefore,  where  it  is 
sought  to  set  them  up,  this  should  be  done  by  way  of  set-off  or  counterclaim 
stating  the  facts,  and  showing  that  it  is  only  sought  to  reduce  or  answer  the  claim 
of  the  assignee,  and  not  to  recover  any  amount  of  debt  or  damages  from  him 
beyond  his  claim  on  the  debt  or  chose  in  action  assigned  to  him  ( Young  v.  Kitchin, 
3  Ex.  D.  127  ;  47  L.  J.  Ex.  579). 
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defendant  lied  notice  :   National  Savings  Bank  Ass.  v.  Tranah,  L.  R.  2  C.  P. 
556;  36  L.  J.  C.  P.  260. 


Attachment  of  Debt. 

Defence  of  Payment  to   a  Judgment    Creditor   of  the   Plaintiff  or   into 

Court  (/). 

The  defendant  before  this  action,  on  the  • — — ,  19 — ,  paid  the 

amount  now  claimed  to  /.  K.  [or,  into  Court]  under  the  compulsion  of  a 

garnishee  order  absolute,  dated  the ,  19 — ,  made  in  garnishee 

proceedings  instituted  by  J.  K.  in  respect  of  a  judgment  obtained  on  the 

,  19 — ,  by  the  said  J.  K.  in  this  Court  in  an  action  (19 — , 

No. )  at  the  suit  of  the  said  J.  K.  against  the  now  plaintiff  for  £ , 

which  judgment  was  at  the  date  of  the  said  payment  unsatisfied. 


See  forms  under  the  old  system — Of  pleas  of  foreign  attachment  in  the  Mayor's 
Court,  and  execution  had  of  the  debt  in  the  hands  of  the  defendant  as  garnishee : 
Magrath  v.  Hardy,  4  Bing.  N.  C.  782  ;   Crosby  v.  Hetherington,  4  M.  &  G. 

( / )  Payment  made  by,  or  execution  levied  upon,  the  garnishee  under  garnishee 
proceedings  is  a  valid  discharge  to  him  as  against  the  judgment  debtor,  to  the 
amount  paid  or  levied,  although  such  proceedings  may  be  set  aside,  or  the  judg- 
ment or  order  reversed.  (See  Ord.  XLV.,  r.  7  ;  In  re  Smith,  20  Q.  B.  D.  321 ;  57 
L.  J.  Q.  B.  212.)  But  a  payment  under  garnishee  proceedings,  in  order  to  operate 
as  such  discharge,  must  be  bond  fide  and  compulsory.  (See  Turner  v.  Jones, 
I  H.  &  N.  878  ;  26  L.  J.  Ex.  262)  ;  a  garnishee  cannot  obtain  a  valid  discharge 
by  a  voluntary  payment  without  legal  compulsion  {In  re  Webster,  [1907]  I  K.  B. 
623  ;  76  L.  J.  K.  B.  380). 

As  to  compulsory  payment  under  a  foreign  attachment  in  the  Mayor's  Court, 
London,  see  Mayor  of  London  v.  London  Joint  Stock  Bank,  6  App.  Cas.  393  ;  50 
L.  J.  Q.  B.  594. 

It  seems  that  so  long  as  a  garnishee  order  absolute,  duly  served  on  the  garnishee 
and  requiring  payment  of  the  amount  of  the  debt  to  the  judgment  creditor, 
remains  in  force,  such  order,  even  without  payment  made  or  execution  levied 
thereunder,  is  sufficient  ground  for  an  application  by  the  garnishee  to  stay  pro- 
ceedings in  an  action  by  the  judgment  debtor  to  recover  the  debt  {In  re  Connan, 
20  Q.  B.  D.  690 ;   57  L.  J.  Q.  B.  472). 

A  garnishee  order  nisi,  duly  served,  attaches  and  binds  the  debt  (see  Ord.  XLV, 
r.  2  ;  Ex  p.  Joselyne,  8  Ch.  D.  327  ;  47  L.  J.  Bank.  91 ;  In  re  Combined  Weighing 
Machine  Co.,  43  Ch.  D.  99,  105) ;  and  this  is  so  even  where  the  amount  of  the 
debt  exceeds  the  sum  due  on  the  judgment,  and  such  order  was,  therefore,  held 
to  be  a  defence  to  the  garnishee,  a  banker,  for  refusing  to  honour  the  cheques 
of  his  customer,  the  judgment  debtor,  while  the  order  was  in  force,  though  the 
balance  of  the  customer's  account  exceeded  the  amount  of  the  judgment  and  the 
cheques  taken  together  {Rogers  v.  Whiteley,  23  Q.  B.  D.  236  ;  58  L.  J.  Q.  B.  416  ; 
[1892]  A.  C.  118 ;  61  L.  J.  Q.  B.  512 ;  Yates  v.  Terry,  [1902]  1  Q.  B.  527  ;  71 
L.  J.  Q.  B.  282). 
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933  ;  Webh  v.  Hurrell,  4  C.  B.  287  ;  of  a  like  flea,  and  replication  that  the 
plaintiff  sited  as  trustee,  and  that  the  custom  did  not  extend  to  debts  held  in 
trust,  of  which  the  garnishee  had  notice :  Westoby  v.  Day,  2  E.  &  B.  605  ; 
of  a  like  plea  to  an  action  by  an  administrator  and  replication  that  the 
proceedings  in  attachment  were  instituted  after  the  death  of  the  intestate : 
Matthey  v.  Wiseman,  18  C.  B.  N.  S.  657  ;  34  L.  J.  C.  P.  216 ;  of  a  plea 
that  the  debt  was  fenced  and  arrested  in  Scotland  by  the  law  of  Scotland : 
M'Leod  V.  Schultze,  1  D.  &  L.  614  ;  of  a  plea  of  attachment  of  the  debt  in 
the  State  of  New  York  by  the  law  of  that  state :  Gould  v.  Webb,  4  E.  &  B. 
933  ;  of  a  plea  of  attachment  of  the  debt  in  France  by  the  law  of  France  : 
Simian  v.  Miller,  1  C.  B.  N.  S.  686. 


Bailments  (g). 
Defence  to  an  Action  by  a  Warehouseman  denying  the  Warehousing,  and 
further  denying  that  the  Warehousing  was  at  the  Request  of  the  Defendant. 

1.  The  defendant  denies  that  the  plaintifi  warehoused  the  goods  referred 
to  in  the  Statement  of  Claim  or  any  of  them. 

2.  The  defendant  denies  that  the  plaintiff  warehoused  the  said  goods  or 
any  of  them,  if  at  all,  for  the  defendant  or  at  his  request. 


Defence  to  a  like  Action,  disputing  the  Amount  charged. 

The  terms  upon  which  the  plaintiff  warehoused  the  goods  were  not  £ 

per  month  as  alleged,  but  £ per  month,  as  was  agreed  to  between  the 

plaiatiff  and  the  defendant  verbally  on  the ,  19 — ,  [or,  by  an 

agreement  in  writing  dated  the ,   19—].     [Add  further  facts 

constituting  a  defence  to  the  plaintiff's  claim  to  the  extent  of  the  amount 
admitted.] 


Defence  to  an  Action  against  a  Bailee,  denying  the  alleged  Terms  of  the 

Bailment. 

The  defendant  did  not  receive  the  said  goods  for  the  alleged  purpose  [or, 
on  the  alleged  terms].  They  were  received  by  the  defendant  for  the 
purpose  only  of  [here  state  the  purpose,]  and  on  the  terms  agreed  to  verbally 

on  the ,  19 —  [or,  contained  in  an  agreement  in  writing  dated  the 

,  19 — ]  that  [liere  state  the  terms]  and  not  otherwise.    [Proceed 

by  stating  fulfilment  of  the  purpose  and  compliance  with  the  terms.] 
{See  R.  S.  C,  1883,  App.  D.,  Sect.  7.) 


Defence  to  an  Action  for  not  re-ddivering  on  Request,  denying  the  Request. 

The  plaiatiff  never  requested  the  defendant  to  re-deliver  to  him  the  said 
goods  or  any  of  them. 

(g)  See  ante,  p.  68  ;   "  Lien,"  post,  p.  776. 
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Defence  to  an  Action  against  a  bailee  for  not  taking  Care  of  the  Goods  and  for 
not  re-delivering  them  to  the  Plaintiff. 

1.  The  defendant  took  proper  care  of  the  said  goods  until  they  were 
redelivered  to  the  plaintiff. 

2.  The  defendant  re-delivered  the  said  goods  to  the  plaintiff  on  the 
— ,  19 —  [when  the  plaintifi  requested  the  re-delivery  thereof]. 


For  forms  of  pleas  under  the  old  system  to  an  action  of  conversion  that  the 
bailor's  title  had  determined  by  the  claim  of  the  rightful  owner  :  Thome  v. 
Tilhury,  3  H.  &  N.  534  ;  27  L.  J.  Ex.  407  ;  see  Biddle  v.  Bond,  6  B.  &  S. 
225  ;  34  L.  J.  Q.  B.  137,  and  see  ante,  p.  282,  and  "  Conversion,"  post,  p.  738  ; 
plea  to  a  count  for  not  re-delivering  a  ship  under  a  contract  of  bailment,  that 
before  the  time  for  re-delivery  the  bailors  mortgaged  it  to  a  third  party,  who  took 
it  from  the  defendant :  European  and  Australian  Mail  Co.  v.  Royal  Mail 
S.  P.  Co.,  30  L.  J.  C.  P.  247  ;  plea  by  bailors  that  they  received  the  goods 
upon  the  terms  that  they  should  not  be  responsible  for  them  if  the  value  was 
above  £10,  which  it  was  :  Van  Toll  v.  S.  E.  Ry.  Co.,  12  C.  B.  N.  S.  75  ;  31 
L.  J.  C.  P.  241. 


Bankers  (h). 


Bankruptcy  (i). 


(h)  See  ante,  p.  70. 

As  to  defences  under  the  Statute  of  Limitations,  see  Pott  v.  Clegg,  16  M.  &  W. 
321 ;  Foley  v.  Hill,  1  PhiU.  399 ;   2  H.  L.  C.  28  ;  post,  p.  629. 

As  to  the  defence  of  a  banker's  lien,  see  post,  p.  778. 

(i)  See  ante,  p.  72. 

By  s.  9  (1)  of  the  Bankruptcy  Act,  1883,  it  is  provided  that,  after  the  making 
of  a  receiving  order  in  respect  of  the  debtor's  property,  "  except  as  directed  by 
this  Act,  no  creditor  to  whom  the  debtor  is  indebted  in  respect  of  any  debt 
provable  in  bankruptcy  shall  have  any  remedy  against  the  property  or  person 
of  the  debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or  other  legal 
proceedings,  unless  with  the  leave  of  the  Court,  and  on  such  terms  as  the  Court 
may  impose."  This  section  does  not  afEect  the  power  any  secured  creditor  may 
have  to  realise  or  otherwise  deal  with  his  security.  (Sees.  9(2).)  The  Bankruptcy 
Act,  1913,  however,  provides  (s.  26)  that  "  where  any  goods  of  a  debtor  against 
whom  a  receiving  order  has  been  made  are  held  by  any  person  by  way  of  pledge, 
pawn,  or  other  security,  it  shall  bo  lawful  for  the  Official  Receiver  or  trustee  of  the 
debtor's  estate,  after  giving  notice  in  writing  of  his  intention  to  do  so,  to  inspect 
the  goods,  and  when,  such  notice  has  been  given,  such  person  as  aforesaid  shall 
not  be  entitled  to  realise  his  security  until  he  has  given  the  trustee  a  reasonable 
opportunity  of  inspecting  the  goods  and  of  exercising  his  right  of  redemption  if 
he  thinks  fit  to  do  so," 

As  to  what  debts  or  liabilities  are  "  debts  provable  in  bankruptcy,"  see  s.  37 
of  the  Act  of  1883  and  s.  10  of  the  Act  of  1913. 
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Defence  that  the  Defendant  has  been  discharged  by  Bankruptcy  (k). 

On  the ,  19 — ,  and  after  the  accruing  of  the  plaintiS's  claim, 

which  was  a  debt  provable  in  bankruptcy,  the  defendant  was  adjudicated 

a  bankrupt,  and  on  the ,  19 — ,  the  defendant  obtained  his  order 

of  discharge  whereby  he  was  released  from  the  plaintifi's  claim. 


The  like,  another  Form. 

The  defendant  on  the  ,  19 — ,  became  [or,  was  adjudged] 

bankrupt,  and  on  the ,  19 — ;  obtained  his  discharge  and  the 

It  is  provided  by  r.  181  of  the  Bankruptcy  Rules,  1886,  that  "  There  may  be 
included  in  a  receiving  order  an  order  staying  any  action  or  proceeding  against 
the  debtor  or  staying  proceedings  generally." 

By  s.  10  (2)  of- the  Act  of  1883,  "  The  Court  may  at  any  time  after  the  presenta- 
tion of  a  bankruptcy  petition  stay  any  action,  execution,  or  other  legal  process 
against  the  property  or  parson  of  the  debtor,  and  any  Court  in  which  proceedings 
are  pending  against  a  debtor  may,  on  proof  that  a  bankruptcy  petition  has  been 
presented  by  or  against  the  debtor,  either  stay  the  proceedings  or  allow  them  to 
continue  on  such  terms  as  it  may  think  just."  This  power  applies  to  actions 
pending  when  the  petition  is  presented,  and  also  to  actions  commenced  after  that 
date  (Brownsconibe  v.  Fair,  58  L.  T.  85). 

As  to  the  effect  of  bankruptcy  of  parties  after  action,  see  ante,  pp.  74,  75. 

(h)  The  form  given  m  the  R.  S.  C,  1883,  App.  D.,  Sect.  IV.,  is  simply  :  "  The 
defendant  became  bankrupt."  This  is  clearly  insufficient.  Bankruptcy  without 
an  order  of  discharge  is  no  defence,  but  only  a  ground  for  staying  proceedings 
{Spencer  v.  Demett,  L.  R.  1  Ex.  123  ;  35  L.  J.  Ex.  73),  and  there  are  certain  debts 
from  which  a  bankrupt  is  not  released  even  by  an  order  of  discharge  (see  s.  30 
of  the  Act  of  1883,  and  s.  10  of  the  Act  of  1890). 

Where  the  debt  or  liability  sued  upon  is  discharged  after  the  commencement  of 
the  action  by  a  discharge  in  bankruptcy,  the  defence  should  be  pleaded  as  a 
ground  of  defence  arising  after  action.     (See  Ord.  XXIV.,  rr.  1,  2). 

Where  a  debt  has  been  barred  by  a  discharge  in  bankruptcy,  a  subsequent 
promise  by  the  debtor  without  any  fresh  consideration  is  a  mere  nudum  pactum, 
and  no  action  lies  for  the  breach  of  such  promise.  But,  where  such  subsequent 
promise  is  founded  upon  a  new  and  valuable  consideration,  as  the  giving 
of  fresh  credit  by  the  creditor  subsequently  to  the  discharge  in  the  bank- 
ruptcy, an  action  will  lie  for  the  breach  of  it,  as  it  constitutes  a  fresh  cause 
of  action  which  had  not  been  released  by  the  discharge  {Heather  v.  Webb,  2  C.  P.  D. 
1 ;  46  L.  J.  C.  P.  89  ;  Ex  p.  Barrow,  18  Ch.  D.  464 ;  50  L.  J.  Ch.  821 ;  cf.  In  re 
Bonacirui,  [1912]  2  Ch.  394 ;  81  L.  J.  Ch.  674).  The  same  considerations  are 
applicable  where  a  debt  has  been  discharged  by  the  due  fulfilment  of  the  terms 
of  a  composition  or  scheme  of  arrangement  under  the  Bankruptcy  Acts  of  1883 
and  1890.     (See  Ex  p.  Barrow,  supra.) 

The  defence  of  discharge  by  a  foreign  bankruptcy  is  a  good  defence  to  a  debt  or 
liabiUty  contracted  within  the  jmrfsdiotion  of  the  foreign  Court,  but  not  to  a  debt  or 
liability  contracted  in  this  country — except,  perhaps,  where  the  plaintiff  has  taken 
the  benefit  of  the  foreign  proceedings  in  bankruptcy  {Phillips  v.  Allan,  8  B.  &  C. 
477 ;  see,  further,  EUis  v.  M'Henry,  L.  R.  6  C.  P.  228 ;  40  L.  J.  C.  P.  109 ; 
Simpson  v.  Mirahita,  L.  B.  4  Q.  B.  257  ;  38  L.  J.  Q.  B.  76  ;  and  see  post,  p.  565). 
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cause  [or,  causes]  of  action  sued  upon  accrued  before  such  discharge  and 
was  [or,  were]  in  respect  of  debts  provable  in  the  said  bankruptcy. 


Reply  to  the  preceding  Defences  that  the  Debt  was  incurred  or  Forbearance 
thereof  was  obtained  by  the  Fraud  of  the  Defendant  (Z). 

The  debt  [or,  liability]  to  the  plaintifi  referred  to  in  the  Statement  of 
Claim  which  constitutes  the  plaintiff's  cause  of  action  herein,  was 
incurred  by  fraud,  to  which  the  defendant  was  a  party  [or.  The  defendant 
obtained  forbearance  of  the  debt  {or,  liability)  to  the  plaintifi,  &c.,  as  above, 
by  fraud  to  which  he  was  a  party]. 

Particulars  of  the  fraud  are  as  follows  : — 


Deferuae  of  the  Bankruptcy  of  the  Plaintiff  (m). 

On  the  • — ■ ,  19 — ,  and  before  the  commencement  of  this  action  and 

after  the  accruing  of  the  plaintifi's  cause  of  action,  the   plaintifi    was 

{I)  If  the  debt  was  incurred  by  means  of  any  fraud  on  the  part  of  the  defendant, 
or  if  he  has  obtained  forbearance  of  the  debt  by  any  fraud,  he  is  not  released  by 
the  order  of  discharge  (see  s.  30  (1)  of  the  Act  of  1883),  and  the  creditor,  even 
where  he  has  proved  and  received  dividends  in  the  bankruptcy,  may  sue  for  the 
balance  after  the  debtor  has  obtained  an  order  of  discharge.  (See  Ex  p.  Hemming, 
13  Ch.  D.  183  ;  49  L.  J.  Bank.  17  ;  Boss  v.  GuUeridge,  52  L.  J.  Ch.  280  ;  48  L.  T. 
117  ;  In  re  Croshy,  35  Ch.  D.  266.) 

In  such  cases,  i£  the  order  of  discharge  is  pleaded  as  a  defence  to  the  action, 
the  plaitttifi  should  reply  specially  as  above.  So  where  a  debt  has  been  incurred 
by  fraud  and  the  fraud  is  not  discovered  until  after  the  creditor  has  received 
dividends  or  composition  under  a  scheme  of  arrangement  or  composition  under  the 
Act,  the  creditor  may  bring  an  action,  after  the  fulfilment  of  the  terms  of  the 
scheme  of  arrangement  or  composition,  for  the  balance  of  the  debt  due  to  him. 
(See  In  re  Orosley,  supra ;  and  s.  19.) 

[m)  This  form  is  applicable  in  oases  where  the  right  of  action  has  passed  to  the 
trustee  iu  bankruptcy. 

The  making  of  a  receiving  order  does  not  constitute  the  debtor  a  bankrupt,  or 
divest  him  of  his  property,  and  therefore,  until  adjudication,  he  is  the  proper 
person  to  bring  or  continue  actions,  though  the  receiver  may  be  entitled  to  the 
proceeds  of  them.     (See  ante,  p.  72.) 

Where  a  sole  plaintiff  is  adjudged  bankrupt  after  action  brought,  in  a  case 
where  the  cause  of  action  vests  ia  the  trustee,  the  defendant  may,  if  the  trustee 
does  not  elect  whether  to  contmue  the  action  or  not,  apply  at  chambers  for  an 
order  staying  the  proceedings,  unless  and  until  the  trustee  makes  such  election 
( Warder  v.  Saunders,  10  Q.  B.  D.  114  ;  Beading  v.  London  School  Board,  16  Q.  B.  D. 
686  ;  Bird  v.  Matthews,  46  L.  T.  512). 

Where  an  undischarged  bankrupt  has  acquired  personal  property  since  the 
adjudication,  or  has  become  entitled  to  rights  of  action  for  debt  or  damages  on 
contracts  made  by  him  subsequently  to  the  adjudication,  he  is  entitled,  unless  and 
until  the  trustee  in  his  bankruptcy  in  some  way  intervenes,  to  bring  and  maintain 
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adjudicated  bankrupt,  and  the  cause  of  action  sued  on  herein  vested  in  the 
trustee  [or,  trustees]  of  his  property. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  that  the  alleged  Cause  of  Action  vested  in  the  Trustee  of  the  Plaintiff's 
Property  under  a  Scheme  of  Arrangement. 

A  scheme  of  arrangement  of  the  plaintifi's  afiairs  was,  on  the , 

19 — ,  and  before  action,  duly  accepted  and  approved  in  pursuance  of  the  3rd 
section  of  the  Bankruptcy  Act,  1890  [or,  if  the  scheme  was  accepted  and 
approved  after  adjudication,  the  23rd  section  of  the  Bankruptcy  Act,  1883, 
as  amended  by  the  6th  section  of  the  Bankruptcy  Act,  1890],  and  E.  F. 
was  duly  appointed  to  be  the  trustee  of  the  plaintifi's  property  under  the 
said  scheme,  and  the  alleged  cause  of  action  vested  in  the  said  E.  F.  as  such 
trustee. 


Defence  of  a  Composition  or  Scheme  of  Arrangement  under  s.   3  of  the 
Bankruptcy  Act,  1890  (w). 

The  defendant  after  the  accruing  of  the  alleged  cause  [or,  causes  of 
action]  compounded  [or,  made  an  arrangement]  with  his  creditors  under 
the  3rd  section  of  the  Bankruptcy  Act,  1890. 

Particulars  are  as  follows  : — 

[Here  give  particulars,  specifying  dates,  dc] 

an  action  in  his  own  name  for  the  recovery  of  such  after-acquired  property,  or  for 
any  injury  thereto,  or  for  the  recovery  of  any  debt  accrued  on  such  subsequent 
contracts,  or  for  damages  for  the  breach  thereof.  Hence,  in  such  cases,  it  is  no 
defence  to  plead  the  fact  of  the  plaintifi's  previous  bankruptcy,  and  the  consequent 
vesting  of  the  right  of  action  in  the  trustee,  unless  the  Defence  also  alleges  that 
the  trustee  has  in  some  manner  intervened.     (See  ante,  pp.  73,  75.) 

(n)  See  note  {g),  ante,  p.  77.  It  is  provided  by  s.  3  12)  of  the  Act  of  1890,  that 
"  A  composition  or  scheme  accepted  and  approved  in  pursuance  of  this  section 
shall  be  binding  on  aU  the  creditors  so  far  as  relates  to  any  debts  due  to  them  from 
the  debtor  and  provable  in  bankruptcy,  but  shall  not  release  the  debtor  from  any 
liability  under  a  judgment  against  him  in  an  action  for  seduction,  or  under  an 
affiliation  order,  or  under  a  judgment  against  him  as  a  co-respondent  in  a  matri- 
monial cause,  except  to  such  an  extent  and  under  such  conditions  as  the  Court 
expressly  orders  in  respect  of  such  liabOity." 

The  word  "  debts  "  in  this  sub-section  appears  to  include  any  liabilities  which 
would  be  barred  by  a  discharge  in  bankruptcy.  (See  Flint  v.  Barnard,  22  Q.  B.  D. 
90  ;  58  L.  J.  Q.  B.  53.) 

This  sub-section  is  subject  to  s.  19  of  the  Act  of  1883,  which  provides  that 
"  such  composition  or  scheme  shall  not  be  binding  on  any  creditor  so  far  as  regards 
a  debt  or  liability  from  which,  under  the  provisions  of  this  Act,  a  debtor  would  not 
be  discharged  by  an  order  of  discharge  in  bankruptcy,  unless  the  creditor  assents 
to  the  composition  or  scheme."     The  two  Bankruptcy  Acts  are  to  be  construed 
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A  like  Defence,  under  s.  23  of  the  Bankruptcy  Act,  1883  (o). 

The  defendant,  after  the  accruing  of  the  alleged  cause  [or,  causes]  of 
action,  was  adjudged  banlcrupt,  and  after  such  adjudication  compounded 
[or,  made  an  arrangement]  with  his  creditors  under  s.  23  of  the  Bankruptcy 
Act,  1883. 

Particulars  are  as  follows  : — 


Defences  to  Actions  brought  by  a  Trustee  in  Bankruptcy  for  Debts  due  to  the 
Bankrupt,  of  a  Set-off  of  Debts  due  from  the  Bankrupt  to  the  Defendant  :■ 
see  "  Set-off,"  post,  p.  689. 

as  one  Act  (Bankruptcy  Act,  1890,  s.  31  (2)).  As  to  orders  of  discharge,  see 
s.  30  of  the  Act  of  1883,  and  s.  10  of  the  Act  of  1890.  ^ 

By  s.  3  (19)  of  the  Act  of  1890,  "  The  acceptance  by  a  creditor  of  a  composition 
or  scheme  shaU  not  release  any  person  who,  under  the  principal  Act  and  this 
Act,  would  not  be  released  by  an  order  of  discharge  if  the  debtor  had  been  adjudged 
bankrupt."     (See  s.  30  of  the  Act  of  1883,  and  s.  10  of  the  Act  of  1890.) 

The  fact  that  a  composition  or  scheme  of  arrangement  has  been  duly  accepted 
and  approved,  under  the  Bankruptcy  Act  of  1883  or  of  1890,  appears,  under  ordinary 
circumstances  and  in  the  absence  of  special  terms  to  the  contrary,  to  operate  as  a 
discharge  of  the  debtor  from  aU  debts  and  claims  which  would  have  been  provable 
in  bankruptcy  and  would  have  been  barred  by  an  order  of  discharge  in  bankruptcy, 
and  to  put  an  end  to  the  creditor's  right  to  sue  in  respect  of  any  such  debt  or  claim. 

In  such  cases,  if  an  action  for  the  original  debt  or  claim  is  brought  or  continued 
agamst  the  debtor  by  a  creditor,  the  defendant  may  apply  to  have  the  proceedings 
in  the  action  stayed  under  ss.  9,  10  (2),  or  under  the  general  jurisdiction  of  the 
Court,  or  he  may,  it  would  seem  (see  Bamett  v.  King,  [1891]  1  Ch.  4  ;  60  L.  J.  Oh. 
148),  plead  the  facts  by  way  of  defence.  And  he  can  take  either  of  these  courses, 
although  he  has  made  default  in  carryiug  out  the  provisions  of  the  composition 
or  scheme  of  arrangement,  as  it  seems  that,  in  the  absence  of  any  special  terms 
to  the  contrary,  the  doctrine  of  the  revival  of  the  creditor's  right  to  sue  for  the 
whole  original  debt  on  default  in  payment  of  a  stipulated  composition  (see 
Edwards  v.  Hancher,  1  0.  P.  D.  Ill)  has  no  application  to  the  case  of  a  composition 
under  the  Bankruptcy  Acts,  1883,  1890.  (See  the  sections  and  rules  above  cited, 
and  Bankruptcy  Rules,  1890,  rr.  33,  37,  and  per  Lord  Esher,  M.R.,  in  Ex  jp. 
Godfrey,  18  Q.  B.  D.  670). 

If  the  composition  or  scheme  of  arrangement  reUed  upon  was  subsequent  to  the 
commencement  of  the  action,  the  defence  should  be  pleaded  as  one  arising  after 
action.     (See  post,  p.  645.) 

As  to  compositions  with  creditors  apart  from  the  Bankruptcy  Acts,  see  post, 
p.  562. 

(o)  See  s.  23  of  the  Act  of  1883 ;  s.  6  of  the  Act  of  1890 ;  and  r.  216  of  the 
Bankruptcy  Rules,  1886.  The  efiect  of  the  acceptance  and  approval  of  a  composi- 
tion or  scheme  of  arrangement  under  s.  23,  and  of  an  annulment  of  the  adjudica- 
tion under  that  section,  is,  in  general,  the  same  as  that  of  the  acceptance  and 
approval  of  a  composition  or  scheme  before  adjudication,  under  s.  18  of  the 
Act  of  1883,  or  s.  3  of  the  Act  of  1890. 
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Bills  op  Exchange,  Promissory  Notes,  &c. 


I.  Inland  Bills  of  Exchange. 
Denial  of  the  Drawing  of  the  Bill  {p). 

The  defendant  did  not  draw  the  bill  of  exchange  on  which  this  action 
is  brought. 

(p)  By  Ord.  XXI.,  r.  2,  "  In  actions  upon  bills  of  exchange,  promissory  notes 
or  cheques,  a  defence  in  denial  must  deny  some  matter  of  fact,  e.g.,  the  drawing, 
making,  indorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the  biU  or 
note." 

Where  the  legal  effect  of  a  bill  or  note  is  disputed  and  depends  upon  the  precise 
language  of  th&ijnstrument,  it  may  be  convenient  to  set  it  out  verbatim  in  the 
Defence,  so  that  the  point  of  law  may  be  raised  on  the  pleadings.  (Ord.  XIX., 
r.  21.) 

In  actions  on  bills,  notes  or  cheques,  care  must  be  taken  not  to  plead  denials 
in  cases  where  the  defendant  is  estopped  or  "  precluded  "  from  pleading  them. 
The  Bills  of  Exchange  Act  contains  the  following  provisions  with  respect  to  such 
estoppels : — 

By  s.  55  (1)  (b),  the  drawer  of  a  biU,  by  drawing  it,  is  precluded  from  denying  to 
a  holder  in  due  course  the  existence  of  the  payee  and  his  then  capacity  to  indorse. 
By  s.  54  (2),  the  acceptor  of  a  bill,  by  aoceptiag  it,  "  is  precluded  from  denying 
to  a  holder  in  due  course  : 

"  (a)  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and  his 

capacity  and  authority  to  draw  the  biU ; 
"  (b)  In  the  case  of  a  biU  payable  to  drawer's  order,  the  then  capacity  of  the 
drawer  to  indorse,  but  not  the  genuineness  or  validity  of  his  indorse- 
ment ; 
"  (c)  In  the  case  of  a  biU  payable  to  the  order  of  a  third  person,  the  existence 
of  the  payee  and  his  then  capacity  to  indorse,  but  not  the  genuineness 
or  validity  of  his  indorsement." 
This  section  applies  to  an  acceptor  supra  protest.     (See  Phillips  v.  Im  Thurn, 
L.  R.  1  C.  P.  463,  471  ;  18  0.  B.  N.  S.  694.) 

By  s.  55  (2),  the  indorser  of  a  biU,  by  indorsing  it,  is  "  precluded  from  denying 
to  a  holder  in  due  course  the  genuineness  and  regularity  in  all  respects  of  the 
drawer's  signature  and  all  previous  indorsements  ;  "  and  is  also  "  precluded  from 
denying  to  his  immediate  or  subsequent  indorsee  that  the  bid  was  at  the  time  of 
his  indorsement  a  valid  and  subsisting  biU,  and  that  he  had  then  a  good  title 
thereto." 

A  proper  indorsement  can  only  be  made  by  one  who  has  a  right  to  the  biU  and 
who  thereby  transmits  the  right,  but  a  stranger  to  the  biU  who  has  no  right  to 
the  bill  may,  by  putting  his  name  on  it  as  if  indorser,  become  liable  to  a  subsequent 
holder  or  to  subsequent  parties,  if  the  bill  is  dishonoured.  (See  Steele  v.  M'Kinley, 
5  App.  Cas.  754,  772,  782  ;  Jenkins  v.  Ooomher,  [1898]  2  Q.  B.  168  ;  67  L.  J.  Q.  B. 
780.) 

A  person  who  puts  his  name  on  the  back  of  a  biQ,  as  if  indorser,  in  the  belief  that 
he  is  executing  some  different  instrument,  induced  thereto  by  fraud,  is  not  an 
indorser,  and  the  same  principle  is  applicable  to  the  drawing  of  a  biU  or  making 
B.L.  33 
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Denial  of  the  Acceptance  of  the  Bill  (pp). 

The  defendant  never  accepted  the  bill  of  exchange  on  which  the  plaintiff 
sues  in  this  action. 


Denial  oj  the  Indorsement  of  the  Bill  to  a  Party  under  whom  the  Plaintiff 

claims  (pp). 

The  defendant  did  not  indorse  the  bill  of  exchange  sued  on  to  A.  B. 
or  at  all. 


Denial  of  the  Indorsement  of  the  Bill  to  the  Plaintiff  (pp). 

The  defendant  [or,  A.  B.]  never  indorsed  the  bill  of  exchange  sued  on  to 
the  plaintifE. 

of  a  promissory  note  {Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704  ;  38  L.  J.  C.  P.  310  ; 
Lewis  V.  Clay,  67  L,  J.  Q.  B.  224). 

By  s.  20,  "  (1)  Where  a  simple  signature  on  a  blank  stamped  paper  is  delivered 
by  the  signer  in  order  that  it  may  be  converted  into  a  biU,  it  operates  as  a  prima 
facie  authority  to  fill  it  up  as  a  complete  b  II  for  any  amount  the  stamp  will  cover, 
using  the  signature  for  that  of  the  drawer,  or  the  acceptor,  or  an  indorser ;  and, 
in  like  manner,  when  a  biU  is  wanting  in  any  material  particular,  the  person  in 
possession  of  it  has  a  prima  facie  authority  to  fill  up  the  omission  in  any  way  he 
thinks  fit. 

"  (2)  In  order  that  any  such  instrument  when  completed  may  be  enforceable 
against  any  person  who  became  a  party  thereto  prior  to  its  completion,  it  must 
be  filled  up  within  reasonable  time,  and  strictly  in  accordance  with  the  authority 
given.     Reasonable  time  for  this  purpose  is  a  question  of  fact. 

"  Provided  that  it  any  such  instrument  after  completion  is  negotiated  to  a 
holder  in  due  course  it  shall  be  valid  and  effectual  for  aU  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  within  a  reasonable  time,  and 
strictly  in  accordance  with  the  authority  given."  (See  Herdman  v.  Wheeler, 
[1902]  1  K.  B.  361 ;  71  L.  J.  K.  B.  270 ;  Vinden  v.  Hitghes,  [1905]  1  K.  B.  795 ; 
74  L.  J.  K.  B.  410.) 

Where  the  plaintiff  is  precluded  by  law  from  recovering  on  a  biU  or  note  by 
reason  of  its  not  being  duly  stamped,  it  would  seem  that  the  facts  raising  the 
objection  may  be  pleaded  by  way  of  defence,  but  this  is  not  the  course  adopted, 
as  under  the  defence  of  non-acceptance,  or  under  any  defence  which  requires 
the  plaintifE  to  produce  the  biU  or  note  in  evidence,  the  defendant  will  have  the 
opportunity  of  raising  any  objection  as  to  the  stamp.  In  general,  the  defect  is 
not  one  which  can  hp  remedied  after  the  bill  or  note  has  been  issued.  (See  the 
Stamp  Act,.  1891  (64  &  55  Vict.  c.  39),  ss.  14,  37,  38.) 

A  note  which  has  been  paid  by  the  maker  (other  than  a  bank  note  within  s.  30 
of  the  Stamp  Act,  1891)  cannot  be  re-issued  by  him  without  a,  fresh  stamp 
(Bartrum  v.  Goddy,  9  A.  &  E.  275  ;  Glasscock  v.  Balls,  24  Q.  B  D  13  ■  59  L  J 
Q.  B.  51).  '       . 

ipp)  See  note  (p)  previous  page. 
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Defence  by  an  Acceptor,  that  the  Bill  was  accepted  payable  on  an  Event  or 
Contingency  which  has  not  happened  {q). 

The  defendant  expressly  specified  in  writiag  in  Ms  acceptance  of  the  bill 
of  exchange  sued  on  that  the  bill  was  accepted  payable  only  on  [here  state 
the  event  or  contingency  on  which  the  bill  was  to  become  payable  according 
to  the  tenor  of  the  acceptance,  as,  for  instance,  the  death  of  E.  F.,  or,  the 
arrival  of  the  steamship  "  Thetis  "  at  Bristol],  and  not  otherwise. 

2.  [Here  negative  the  happening  of  the  specified  event  or  contingency,  as,  for 
instance,  The  said  E.  F.  is  still  alive,  or,  did  not  die  till  after  the  commence- 
ment of  this  action  ;  or,  The  said  steamship  has  not  yet  arrived  at  Bristol, 
or,  did  not  arrive  at  Bristol  before  the  commencement  of  this  action.] 


A  like  Defence,  setting  out  the  Acceptance  verbatim. 

1.  The  defendant's  acceptance  of  the  bill  sued  on  was  a  qualified  accept- 
ance only,  and  was  ia  the  following  words,  viz.  [here  set  out  the  acceptance 
verbatim]. 

2.  [Here  negative  the  happening  of  the  specific  event  or  contingency,  as 
in  the  last  preceding  form.] 


Defence  by  an  Acceptor  that  the  Bill  was  accepted  payable  only  at  a  Particular 
Place  specified  in  the  Acceptance,  and  was  not  presented  there  (r). 

The  bill  sued  on  was  accepted  payable  only  at  the Bank, 


Street, ,  and  not  elsewhere,  and  was  not  presented  there  for  payment. 


Defence  to  an  Action  for  Default  of  Acceptance,  denying  the  Presentment 

for  Acceptance  (s). 

The  bill  sued  on  was  not  presented  for  acceptance. 


Defence  to  a  like  Addon,  denying  the  Default  in  Acceptance  (s). 

G.  H.  accepted  the  bill  sued  on  when  the  same  was  presented  for 
acceptance. 

(q)  See  note  (o),  ante,  p.  81.  If  the  acceptance  is  alleged  in  the  Claim  as  a 
general  acceptance  in  the  ordinary  form,  a  mere  general  denial  of  the  acceptance 
"  as  alleged  "  would  not  be  sufficient. 

(r)  See  ante,  p.  81. 

(s)  See  ante,  pp.  87,  88. 
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Defence  to  an  Action  for  Default  of  Payment,  denying  the  Presentment  for 

Payment  (t). 

The  bill  sued  on  was  not  presented  for  payment. 

(See  E.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  in  a  like  Action,  denying  that  the  Bill  was  duly  presented. 

The  bill  sued  on  was  not  duly  presented  for  payment.    [State  the  facts 
relied  upon  as  showing  that  the  presentment  was  insufficient.] 


Denial  of  the  Notice  of  Dishonour  (m). 

The  defendant  denies  that  he  had  due  [or,  any]  notice  of  the  dishonour 
of  the  bill  of  exchange  sued  on.  [The  only  notice  received  by  the  defen- 
dant was  contained  in  a  letter  dated  the —  19 — ,  received  by  the 

defendant  on  the 19 — ,  but  such  notice  was  not  due  notice 

because  {state  the  grounds  relied  on  as  showing  that  the  notice  was  not  due 
notice).] 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  that  the  Plaintiff  was  not  the  Holder  {x). 

The  plaintifE  was  not  the  holder  of  the  bill  sued  on  at  the  commencement 
of  the  action. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


(*)  As  to  this  defence,  and  the  cases  in  which  it  is  applicable,  see  ante,  pp.  81, 
84,  85. 

It  is  not  a  defence  in  an  action  against  the  acceptor,  unless  the  acceptance  was  a 
qualified  one  rendering  presentment  necessary.     (See  ante,  p.  81.) 

(u)  See  ante,  pp.  86,  87.  The  Defence  should  state  either  that  the  defendant 
had  no  notice  of  dishonour,  or  that  he  had  no  due  notice,  and  in  the  latter  case,  it 
should  state  the  facts  relied  on  as  showing  that  the  notice  given  was  not  due 
notice.  If  the  plaintifE  has  alleged  matter  of  excuse  for  not  giving  notice  of 
dishonour  or  for  delay  in  the  notice,  such  matter  of  excuse,  if  disputed  must  be 
specifically  denied  in  the  Defence. 

(a;)  By  s.  2,  the  word  "  holder  "  in  the  Bills  of  Exchange  Act,  1882,  means  "  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it,  or  the  bearer  thereof  ;  " 
and  by  the  same  section  the  word  "  bearer  "  means  "  the  person  in  possession  of 
a  bill  or  note  which  is  payable  to  bearer."  If  the  plaintifi  has  indorsed  away  the 
bill  after  the  commencement  of  the  action,  and  has  thereby  ceased  to  be  the 
holder,  the  defence  must  be  pleaded  as  arising  after  action. 

As  to  the  rights  and  powers  of  the  holder,  see  s.  38,  cited  post,  p.  520. 
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Defence  thai  the  Defendant  accepted  the  Bill  for  the  Plaintiff's 
Accommodation  {y). 
The  bill  sued  on  was  accepted  by  tlie  defendant  for  the  accommodation 
of  the  plaintiff,  and  there  never  was  any  consideration  for  the  acceptance 
or  payment  thereof  by  the  defendant. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  that  the  Defendant  accepted  the  Bill  for  the  Accommodation  of  the 
Drawer,  who  indorsed  it  to  the  Plaintiff  without  Consideration  [z). 
The  bill  sued  on  was  accepted  by  the  defendant  for  the  accommodation 
of  the  drawer,  and  there  never  was  any  consideration  for  the  acceptance  or 

(y)  By  s.  30  (1),  "  Every  party  whose  signature  appears  on  a  bill  is  primd  facie 
deemed  to  have  become  a  party  thereto  for  value."  In  other  words,  considera- 
tion is  presumed,  unless  proof  is  given  to  the  contrary ;  and,  therefore,  if  the 
defendant  relies  upon  absence  of  consideration  as  a  defence,  he  must  plead  that 
defence  specifically,  and  the  onus  of  proving  such  absence  of  consideration  wiU 
rest  upon  him ;  and  the  plaintiff  need  not  in  his  Reply,  if  any,  state  what  the 
consideration  was. 

Absence  of  consideration  is  a  good  defence  to  an  action  on  the  biU  between 
immediate  parties,  and  also  between  remote  parties,  where  the  bill  has  passed 
without  consideration  through  the  intermediate  parties ;  but  the  want  of  con- 
sideration throughout  must  be  stated  in  the  Defence,  and  must  be  proved  if 
denied. 

By  s.  27  (1),  any  consideration  sufficient  to  support  a  simple  contract  constitutes 
a  valuable  consideration  for  a  biU ;  and,  moreover,  an  antecedent  debt  or  liability 
is  sufficient  consideration  for  a  bill,  whether  it  is  payable  on  demand  or  at  a 
future  time. 

By  s.  27  (2),  "  Where  value  has  at  any  time  been  given  for  a  bill,  the  holder  is 
deemed  to  be  a  holder  for  value  as  regards  the  acceptor  and  all  parties  to  the  biU 
who  became  parties  prior  to  such  time;"  and  by  sub-s.  (3),  "Where  the  holder 
of  a  biU  has  a  ben  on  it,  arising  either  from  contract  or  by  implication  of  law,  he 
is  deemed  to  be  a  holder  for  value  to  the  extent  of  the  sum  for  which  he  has  a 
lien." 

By  s.  28  (1),  "  An  accommodation  party  to  a  biU  is  a  person  who  has  signed  a 
bin  as  drawer,  acceptor  or  Indorser  without  receiving  value  therefor,  and  for  the 
purpose  of  lending  his  name  to  some  other  person." 

By  s.  28  (2),  "  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for 
value,  and  it  is  immaterial  whether  when  such  holder  took  the  biU  he  knew  such 
party  to  be  an  accommodation  party  or  not."     (See  the  next  note.) 

An  acceptance  originally  for  accommodation  will  cease  to  be  so  if  value  is  given 
at  any  time  during  the  currency  of  the  biU  (Burdon  v.  Benton,  9  Q.  B.  843). 

(z)  It  is  no  defence  that  the  acceptance  was  an  accommodation  acceptance, 
and  that  the  biU  was  indorsed  to  the  plaintiff  when  overdue  and  with  notice 
of  its  being  an  accommodation  bill.  (See  s.  28  (2),  supra.)  It  may,  however, 
be  a  defence  that  a  bill  was  accepted  as  an  accommodation  bill  on  the  terms  that 
it  shoxdd  be  negotiated  before  it  became  due  only,  and  not  afterwards,  and  that  it 
was  first  indorsed  when  overdue.     (See  ss.  29,  36  (2),  post,  pp.  520,  528.) 
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payment  of  it  by  the  defendant,  and  it  was  indorsed  to  the  plaintiff  and  he 
always  held  it  without  consideration. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  that  the  Bill  was  accepted  in  Payment  for  Goods  sold,  which  the 
Plaintiff  failed  to  deliver  {a). 

The  defendant  accepted  the  bill  sued  on  for  and  on  account  of  the  price 
of  fifty  tons  of  coal,  to  be  delivered  by  the  plaintiS  to  the  defendant  by 

the ,  19 — ,  and  the  plaintiS  failed  to  deliver  the  said  coal  or  any 

part  thereof. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  to  an  Action  hy  Indorsee  against  Acceptor,  that  the  Bill  was  accepted 
in  Payment  for  Goods  sold  by  tlie  Drawer  which  he  failed  to  deliver 
to  the  Defendant,  and  that  the  Bill  was  indorsed  hy  the  Drawer  to  the 
Plaintiff  without  Consideration,  or  with  Notice,  or  when  overdue  [a). 

1.  The  defendant  accepted  the  bill  sued  on  for  and  on  acconut  of  the 
price  of  fifty  tons  of  coal,  to  be  delivered  by  G.  H.,  the  drawer  of  the  bill 

to  the  defendant  by  the  ■ — ■ — • ,  19 — ,  and  G.  H.  failed  to  deliver  the 

said  coal  or  any  part  thereof. 

(a)  An  entire  failure  of  oonsideration  is  a  good  defence  to  an  action  on  a  bill  or 
note  (SoUy  v.  Hinde,  2  0.  &  M.  616  ;  Wdls  v.  Hopkins,  5  M.  &  W.  7  ;  Abbott  v. 
Hendricks,  1  M.  &  G.  791) ;  and  when  the  consideration  can  be  severed  into 
ascertained  amounts  of  money,  an  entire  failure  of  consideration  as  to  a  certain 
amount  may  be  pleaded  pro  tanto  to  a  portion  of  the  bill  (Darnell  v.  WiUiams, 
2  Stark.  166  ;  Forman  v.  Wright,  11  G.  B.  481) ;  and  it  may  be  pleaded  with  a 
different  defence  to  therest  of  the  bill  [Sheerman  v.  Thompson,  11  A.  &  E.  1027, 
1032  ;  Agra  Bank  v.  Leighton,  L.  E.  2  Ex.  56  ;  36  L.  J.  Ex.  33). 

Similarly,  wherever  upon  a  sale  of  goods  the  purchaser  would  be  entitled  to 
recover  back  the  price  as  money  received  to  his  use  (see  ante,  p.  204),  he  might 
also  defend  an  action  upon  a  bill  given  for  the  price  on  the  ground  of  entire  failure 
of  consideration.     (See  Agra  Bank  v.  Leighton,  supra.) 

A  partial  failure  of  consideration  cannot  be  pleaded  by  way  of  defence  to  the 
whole  amount  of  the  biU  {Clark  v.  Lazariis,  2  M.  &  G.  167  ;  Trickey  v.  Lame,  6 
M.  &  W.  278) ;  nor  can  a  failure  of  consideration  to  an  unliquidated  amount  be 
pleaded  even  to  a  part  {Warwick  v.  Nairn,  10  Ex.  762 ;  Horsfall  v.  Thomas,  1 
H.  &  0.  90 ;  31  L.  J.  Ex.  322).  In  such  cases,  however,  although  the  partial 
failure  of  consideration  is  not  pleadable  by  way  of  defence,  the  acceptor  may  now 
avail  himself  of  it  by  way  of  counterclaim  iu  an  action  brought  against  him  by 
the  drawer. 

Where  the  action  is  between  remote  parties,  the  fact  that  there  has  been  a  total 
failure  of  the  consideration  for  which  the  bill  was  originally  given  is  not  a  suflScient 
defence,  unless  it  is  also  shown  that  the  subsequent  holder  or  holders  took  the 
bill  without  oonsideration  or  with  notice  or  when  overdue. 

As  to  the  effect  of  taking  a  biU  when  overdue,  see  s.  36  (2),  (3),  cited  note  (it), 
post,  p.  628. 
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2.  The  bill  sued  on  was  indorsed  by  G.  H.  to  the  plaintifi,  and  he  always 
held  the  same  without  consideration  [or,  with  notice  of  the  above-mentioned 
facts,  or,  when  overdue]. 


Defence  to  an  Action  by  an  Indorsee  against  Acceptors  of  failure  of  Considera- 
tion, and  that  the  Bill  was  Indorsed  to  the  Plaintiff  when  overdue,  etc. 

1.  In  the  alternative  the  consideration  (if  any)  for  the  acceptance  of  the 
bill  sued  on  was  that  the  drawer  would,  within  a  reasonable  time  and  before 
it  became  due,  consign  to  the  defendants  goods  to  be  sold  by  them  as 
brokers  and  agents  of  and  for  the  drawer  for  reward  to  the  defendants, 

and  upon  the  terms  agreed  to  verbally  on  the ■ ,  19 — ,  that  the 

defendants  should  be  at  liberty  to  meet  and  pay  the  said  bill  at  maturity 
out  of  the  proceeds  of  the  sale  of  the  said  goods. 

2.  The  defendants  were  always  ready  and  willing  to  receive  and  sell  the 
said  goods  for  the  purpose  and  on  the  terms  aforesaid,  but  the  drawer 
did  not  within  a  reasonable  time  as  aforesaid  or  at  any  other  time  consign 
or  deliver  to  the  defendants  the  said  goods  or  any  of  them,  and  except  as 
aforesaid  there  was  no  consideration  for  the  acceptance  or  payment  of  the 
bill  by  the  defendants,  and  the  bill  was  indorsed  to  the  plaintifi  (if  at  all) 
after  it  became  due  and  without  any  consideration  and  with  notice  of  the 
above  facts. 


The  like. 

In  the  alternative  the  bill  was  accepted  in  respect  of  monies  to  become 
due  from  the  defendants  to  the  drawer  after  its  date  in  respect  of  sales  by 
the  defendant  of  goods  for  the  drawer,  and  save  as  aforesaid  there  was  no 
consideration  for  its  acceptance  or  payment  and  no  monies  ever  became  so 
due,  and  the  bill  was  indorsed  to  the  plaintifi  (if  at  all)  without  considera- 
tion, with  notice  of  the  above  facts  and  after  it  was  overdue. 


See  forms  of  pleas  under  the  old  system — That  the  hill  was  given  for  goods 
sold  according  to  a  certain  sample,  and  that  no  goods  were  delivered  answer- 
ing the  sample :  Wells  v.  Hopkins,  5  M.  &  W.  7  ;  Warwick  v.  Nairn,  10 
Ex.  762  ;  that  the  bill  was  accepted  in  payment  of  sotne  materials  supplied  as 
warranted  fit  for  roofing,  which  proved  unfit  for  that  purpose  :  Camac  v. 
Warriner,  1  C.  B.  356  ;  that  the  note  was  given  to  secure  part  of  a  debt  due 
from  a  third  party  to  the  plaintiff,  in  consideration  that  the  plaintiff  would  not 
enforce  the  residue,  and  that  the  plaintiff  afterwards  enforced  the  whole  debt : 
Gillett  V.  Whitmarsh,  8  Q.  B.  966  ;  that  the  note  was  given  in  consideration 
of  the  trouble  the  payee  would  have  in  being  the  maker's  executor,  and  that  the 
payee  died  in  the  lifetime  of  the  maker :  Solly  v.  Hinde,  2  C.  &  M.  516  ;  that 
the  note  was  given  as  the  purchase-money  of  land  which  the  plaintiff  refused 
to  convey :  Jones  v.  Jones,  6  M.  &  W.  84  ;  Moggridge  v.  Jones,  14  East,  486 ; 
Spiller  V.  Westlake,  2  B.  &  Ad.  155  ;  that  the  note  was  given  in  consideration 
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of  the  plaintiff  paying  the  defendant's  creditors,  which  he  failed  to  do  :  Cole  v. 
Cresswell,  11  A.  &  E.  661  ;  that  the  note  was  given  as  security  for  advances  to 
a  third  party  which  were  repaid  before  ike  note  became  due :  Richards  v. 
Macey,  14  M.  &  W.  484  ;  that  the  bill  was  accepted  in  consideration  of  money 
agreed  to  be  paid  to  the  defendant  by  the  plaintiff  and  a  third  party,  which  money 
was  not  paid :  Astley  v.  Johnston,  5  H.  &  N.  137  ;  29  L.  J.  Ex.  161. 


Defence  to  an  Action  by  Indorsee  against  Acceptor,  that  the  Defendant  was 
induced  to  accept  the  Bill  by  the  Fraud  of  the  Drawer,  who  indorsed 
it  to  the  Plaintiff  without  Consideration,  or  with  Notice,  or  when 
overdue  (b). 

(6)  The  title  of  a  bond  fide  indorsee  for  value,  who  took  the  biU  before  it  became 
due  and  without  notice,  is  not  affected  by  any  fraud  in  the  inception  of  the  bill 
or  by  any  illegality  in  the  consideration.  Such  an  indorsee  is  a  "  holder  in  due 
course,"  within  the  definition  of  s.  29.  As  to  when  a  biU  is  overdue,  see  s.  36  (2)  (3), 
post,  p.  528,  and  s.  86  (3)  post,  p.  530. 

By  s.  29,  "  (1)  A  holder  in  due  course  is  a  holder  who  has  taken  a  bill,  complete 
and  regular  on  the  face  of  it,  under  the  following  conditions,  namely : — 

"  (a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without  notice 
that  it  had  been  previously  dishonoured,  it  such  was  the  fact ; 

"  (b)  That  he  took  the  bill  in  good  faith  "  (see  s.  90)  "  and  for  value  "  (see 
s.  27  (1),  ante,  p.  517)  "  and  that  at  the  time  the  biU  was  negotiated  to 
him  he  had  no  notice  of  any  defect  in  the  title  of  the  person  who 
negotiated  it. 

"  (2)  In  particular  the  title  of  a  person  who  negotiates  a  biU  is  defective  within 
the  meaning  of  this  Act  when  he  obtained  the  biU,  or  the  acceptance  thereof,  by 
fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an  illegal  considera- 
tion, or  when  he  negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

"  (3)  A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  biU  through  a 
holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud  or  illegality 
affecting  it,  has  all  the  rights  of  that  holder  in  due  course  as  regards  the  acceptor 
and  all  parties  to  the  bill  prior  to  that  holder." 

By  s.  38,  "  The  rights  and  powers  of  the  holder  of  a  biU  are  as  foUows  : — 

"  (1)  He  may  sue  on  the  biU  in  his  own  name  : 

"  (2)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free  from  any  defect 
of  title  of  prior  parties,  as  weU  as  from  mere  personal  defences  available  to  prior 
parties  among  themselves,  and  may  enforce  payment  against  aU  parties  liable 
on  the  bill ; 

"  (3)  Where  his  title  is  defective  (a)  if  he  negotiates  the  bill  to  a  holder  in  due 
course,  that  holder  obtains  a  good  and  complete  title  to  the  biU,  and  (b)  if  he 
obtains  payment  of  the  bill  the  person  who  pays  him  in  due  course  gets  a  valid 
discharge  for  the  biU." 

Where  the  title  is  traced  through  several  indorsements,  the  Defence  must 
invalidate  the  title  of  each  indorsee  down  to  the  plaintiff  inclusive  by  aUeging  that 
each  took  it  without  value  or  with  notice,  or  after  it  was  due.  (See  note  {y), 
ante,  p.  517.)     This  may  be  done  where  the  indorsements  are  numerous  by  a 
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1.  The  defendant  was  induced  to  accept  the  bill  sued  on  by  the  fraud  of 
the  drawer. 

Particulars  of  the  fraud  are  as  follows  : — ■ 

[The  drawer,  in  order  to  induce  the  defendant  to  accept  the  said  bill,  on 

the ,  19 — ,  falsely  and  fraudulently  represented  to  the  defendant 

verbally  that  he  had  shipped  twenty  tons  of  pig  iron  for  the  defendant  on 
board  the  "  Ajax,"  whereas  he  had  not  in  fact  so  shipped  the  said  pig  iron  or 
any  part  thereof.] 

2.  The  said  bill  was  indorsed  to  the  plaintiff,  and  he  took  and  always 
held  the  same  without  consideration  [or,  with  notice  of  the  fraud  aforesaid, 
or,  after  the  same  was  overdue]. 

{See  E.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  hy  the  Acceptor  that  the  Bill  was  accepted  without  Consideration  and 
delivered  to  the  Drawer  for  the  Purpose  of  his  getting  it  discounted,  and 
was  indorsed  hy  him  to  the  Plaintiff  in  Fraud  of  thai  Purpose  and 
without  Consideration,  or  with  Notice,  or  when  overdue  (bb). 

1.  The  bill  sued  on  was  accepted  and  delivered  to  said  drawer,  G.  H., 
without  consideration,  for  the  purpose  of  his  getting  it  discounted  for  the 
defendant,  and  the  said  drawer,  in  fraud  of  the  defendant  and  contrary  to 
the  said  purpose,  indorsed  the  bill  to  the  plaintiii. 

2.  The  plaintiff  took  and  always  held  the  said  bill  without  consideration 
[or,  with  notice  of  the  said  fraud,  or,  when  it  was  overdue]. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  by  the  Drawer  that  he  drew  and  indorsed  the  Bill  without  Consideration 
for  the  Purpose  of  getting  it  discounted,  and  that  it  was  negotiated  in 
Fraud  of  that  Purpose,  and  came  to  the  Plaintiff  without  Value  {bb). 

The  defendant  drew  the  bill  sued  on  and  indorsed  it  in  blank,  and  then 
delivered  it  without  consideration  to  J.  K.  for  the  purpose  of  his  getting 
it  discounted  for  the  defendant,  and  J.  K.,  in  fraud  of  the  defendant  and 
contrary  to  the  said  purpose,  delivered  the  said  bill  without  consideration 
to  [a  person  to  the  defendant  unknown,  who  afterwards  delivered  it  to]  the 
plaintiff,  who  took  and  always  held  it  without  consideration,  and  the  bill 
was  not  otherwise  indorsed  to  the  plaintiff. 

general  statement  that  aU  the  alleged  indorsements  were  without  value,  or  that 
all  were  with  notice,  or  that  all  were  made  when  the  bill  was  overdue. 

By  s.  30  (2),  "  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due 
course  ;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved  that  the  acceptance, 
issue  or  subsequent  negotiation  of  the  biU  is  affected  with  fraud,  duress,  or  force 
and  fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless  and  until  the  holder 
proves  that,  subsequent  to  the  alleged  fraud  or  illegality,  value  has  in  good  faith 
been  given  for  the  bill."  (See  Tatam  v.  Hosier,  23  Q.  B.  D.  345  ;  58  L.  J.  Q.  B. 
432 ;  and  see  s.  29  (1),  above  cited.) 
(66)  See  note  (5)  previous  page. 
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For  a  Defence  that  the  Bill  was  given  as  fart  of  a  Gaming  Transaction, 
see  post,  p.  579. 


Defence  that  the  Bill  was  given  for  an  Illegal  Consideration  (c). 

The  defendant  accepted  the  bill  sued  on  for  and  on  account  of  [here 
state  the  consideration  for  the  hill,  showing  the  illegality  thereof,  and,  if  the 
action  is  by  an  indorsee,  state  further  that  the  hill  was  indorsed  without 
consideration,  or  with  notice,  or  when  overdue:  see  note  (b),  ante,  p.  520]. 


Defence  in  an  Action  by  the  Indorsee  against  the  Indorser  of  a  Bill  that  the 
Plaintiff  and  Drawer  are  the  saine  Person  (d). 

A.  B.,  the  drawer  and  indorser  of  the  bill  sued  on,  and  the  plaintifi  are 
the  same  person. 


Reply  to  the  preceding  Defence  {d). 

The  plaintifi  indorsed  the  bill  sued  on  to  the  defendant  without  con- 
sideration for  the  purpose  of  the  defendant  indorsing  it  to  the  plaintifi, 
and  thereby  becoming  surety  to  the  plaintifi  for  the  payment  thereof  by 

(c)  See  post,  p.  591,  and  ss.  29  (2)  (3),  30  (2),  cited  above.  Where  part  of  the 
consideration  for  a  bill  is  illegal,  the  consideration  is  not  severable  (Scott  v.  Gill- 
more,  3  Taunt.  226 ;  Hay  v.  Ayling,  16  Q.  B.  423).  A  bill  given  to  the  trustee  of 
an  illegal  association  in  pursuance  of  a  contract  made  in  the  course  of  carrying 
on  the  business  of  the  association  is  regarded  as  having  been  given  for  an  illegal 
consideration  (Shaw  v.  Benson,  11  Q.  B.  D.  563 ;  52  L.  J.  Q.  B.  575 ;  see  post, 
pp.  548,  594). 

(d)  If  a  bill  be  re-indorsed  to  a  previous  indorser,  the  latter,  in  order  to  avoid  a 
circuity  of  action,  is  not  under  ordinary  circumstances  permitted  to  recover 
against  the  intermediate  parties :  for  upon  such  recovery  against  them,  they 
would  primd  facie  have  their  remedy  over  against  him,  and  the  result  would  be 
to  place  the  parties  in  precisely  the  same  situation  as  before  any  action  at  all. 
(Sees.  37  ;  Wilkinsonv.  Unwm,lQ.  B.  D.  636  ;  50  L.J.  Q.  B.  338.)  Accordingly, 
a  Statement  of  Claim,  showing  upon  the  face  of  it  that  the  bill  sued  upon  was 
drawn  by  the  plaintiff,  indorsed  by  him  to  the  defendant  and  re-indorsed  to  the 
plaintiff,  would  be  objectionable  in  point  of  law,  unless  it  also  showed  circum- 
stances negativing  the  defendant's  right  of  recourse  against  the  plaintiff.  But 
if  the  Claim  is  drawn  so  as  not  to  disclose  the  identity  of  the  plaintiff  and  indorser, 
as  where  the  indorser  is  described  by  name  only  and  not  as  "  the  plaintiff,"  it 
would  perhaps  be  supported  on  the  assumption  that  they  are  different  persons 
(Britten  v.  Webb,  2  B.  &  0.  483 ;  Bmtlcott  v.  Woolcotl,  16  M.  &  W.  584) ;  and  a 
Defence  identifying  them  as  one  and  the  same  would  be  necessary.  If  in  such 
case  there  exist  circumstances  which  alter  the  rights  of  the  parties  as  they  appear 
on  the  bill,  and  negative  the  right  of  the  defendant  to  recover  over  against  the 
plaintiff,  the  action  wiU  be  maintainable,  and  these  facts  may  be  set  up  by  way  of 
reply. 
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the  acceptor,  and  the  defendant  indorsed  the  bill  to  the  plaintiff  for  that 
purpose. 


Defence  that  the  Defendant,  was  induced  to  accept  the  Bill  sued  on  and  others 
in  Payment  of  the  Price  of  a  Business,  hy  Fraud,  with  a  Counterclaim 
for  return  of  the  Bills  and  damages. 

1.  The  defendant  was  induced  to  accept  the  bill  of  exchange  sued  on  by 
fraud  under  the  circumstances  hereinafter  stated,  and  there  never  was 
any  value  or  consideration  for  the  acceptance  or  payment  thereof  by  the 
defendant,  or  the  only  value  or  consideration  (if  any)  wholly  failed. 

2.  By  an  agreement  in  writing  dated  the ,  19 — ;  and  made 

between  the  plaintifE  and  the  defendant,  the  plaintiff  agreed  to  sell  and 
sold  to  the  defendant  the  lease  of  certain  premises  and  the  goodwill, 

fixtures  and  stock  of  an  oil  merchant's  business  at ,  and  the  benefit 

of  certain  contracts  therein  mentioned,  for  the  sum  of  £ and  certain 

interest  thereon,  payable  as  to  £ in  cash,  and  as  to  £ by  bills  of 

exchange,  and  as  to  the  interest  by  certain  instalments. 

3.  Pursuant  to  the  said  agreement,  the  defendant  paid  to  the  plaintiff 
£ — ■ —  in  cash  and  he  also  accepted  and  delivered  to  the  plaintiff  eight  bills 

of  exchange,  all  dated  the  ■ — ,  19- — ,  payable  respectively  at  three, 

six,  nine,  twelve,  fifteen,  eighteen,  twenty-one,  and  twenty-four  months 

after  date,  the  first  seven  being' for  £• each  and  the  last  for  £ . 

The  defendant  duly  met  and  paid  to  the  plaintiff  the  amount  of  the  first 
two  of  the  said  bills  and  the  interest  to  the  date  of  such  payment,  amount- 
ing in  all  to  £ .     The  bill  now  sued  on  is  the  third  of  the  said  bills. 

The  remaining  five  bills  are  still  in  the  possession  of  the  plaintiff,  but  have 
not  yet  matured. 

4.  In  order  to  induce  the  defendant  to  make  the  said  agreement  and  to 
pay  the  said  money  and  to  accept  the  said  bills,  and  to  pay  those  which  he 

has  paid  and  the  interest  thereon,  the  plaintiff,  on  the ,  19 — , 

falsely  and  fraudulently  represented  verbally  to  the  defendant,  and  war- 
ranted and  agreed  with  him : 

(a)  That  the  plaintiff  was  retiring  after  many  years'  successful  trading, 

whereas  the  trading  had  not  been  successful. 

(b)  That  the  net  profits  of   the  said  business  were  over  £ per 

annum,  whereas  there  were  no  profits,  or  only  very  small  profits, 
if  any. 

(c)  That  the  books  and  accounts  would  prove  that  the  profits  were  over 

f per  annum,  whereas  they  did  not  so  prove. 

(d)  That  the  books  and  accounts  had  been  properly  and  honestly  kept, 

whereas  they  had  not  been  so  kept,  and  numerous  expenses  and 
outgoings  were  omitted. 

(e)  That  the  business  was  a  splendid  investment  for  a  capital  of  about 

£ ,  whereas  the  business  was  not  a  splendid  investment  at  all 

but  a  losing  concern. 
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(f)  That  a  certain  balance  sheet  or  trading  account,  which  purported 

to  be  a  balance  sheet  or  trading  account  for  the  three  years  ending 

the ,  19—,  and  which  purported  to  show  a  gross  trading 

for  the  three  years  of  £ ,  and  a  gross  profit  of  £ ,  was  a 

true  and  correct  balance  sheet  or  trading  account,  and  truly  and 
completely  represented  the  amount  of  the  trading,  outgoings 
and  profits  of  the  said  business,  whereas  the  said  balance  sheet 
or  trading  account  was  false,  fictitious,  and  incomplete  and 
misleading,  and  did  not  truly  or  completely  represent  the  trading, 
outgoings  and  profits. 

(g)  That  the  amount  of  the  receipts  and  of  the  expenses  or  outgoings 

were  correctly  stated  in  the  said  balance  sheet  or  trading  account, 
whereas  the  fact  was  that  many  items  entered  as  paid  to  the  plain- 
tifi  were  afterwards  repaid  by  him  and  not  entered  as  being  so 
repaid,  and  the  expenses  and  outgoings  for  lighterage,  carriage, 
sundries,  stamps,  returns,  and  discounts  were  omitted  and 
understated. 
Particulars  under  sub-paragraphs  (e),  (f)  and  (g)  are  delivered  herewith. 

5.  The  plaintifi  made  the  said  statements  knowing  the  same  to  be  false. 

6.  Save  as  aforesaid  there  never  was  any  consideration  or  value  for  the 
acceptance  or  payment  by  the  defendant  of  the  bill  of  exchange  sued  on  or 
any  of  the  other  of  the  said  bills,  or  for  any  of  the  aforesaid  payments. 

7.  The  defendant  never  agreed  or  otherwise  became  liable  to  pay  the 
banker's  commission  or  the  interest  claimed. 

Counterclaim. 

8.  The  defendant  repeats  paragraphs  1  to  6,  both  inclusive,  of  the  Defence, 
and  says  that  by  reason  of  the  premises  the  said  business  is  wholly  worth- 
less and  that  he  has  lost  the  sums  he  has  paid  to  the  plaintiff  and  will  lose 
the  amount  of  the  said  bills  if  he  has  to  pay  the  same,  and  he  was  and  is 
otherwise  injured. 

9.  In  pursuance  of  the  said  agreement  and  as  collateral  security  for  the 
performance  by  him  thereof,  and  on  the  faith  of  the  aforesaid  representa- 
tions, the  defendant  was  induced  to  and  did  deposit  with  G.  H.  certain 
deeds,  namely,  a  lease,  an  assignment  and  an  underlease,  and  four  bills  of 
exchange  drawn  by  the  defendant  upon  and  accepted  by  Messrs. . 

The  defendant  claims  :— 
(1.)  To  have  the  said  agreement  and  the  assignment  of  lease  executed 

and  other  things  done  in  pursuance  thereof  rescinded  and  declared 

void. 
(2.)  To  have  the  bill  of  exchange  sued  on  and  the  five  other  remaining 

bills  delivered  up  and  cancelled. 
(3.)  Eepayment  of  the  amount  paid  to  the  plaintifi. 
(4.)  To  have  it  declared  that  he  is  entitled  to  have  the  deeds  and  bills 

referred  to  in  paragraph  9  delivered  up  to  him. 
(5.)  Further  or  in  the  alternative  damages. 
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Defence  of  an  Alteration  of  the  Bill(e). 

The  bill  sued  on  was  rendered  void  after  issue  by  a  material  [and 
apparent]  alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st  of 
January  to  the  2nd  of  January,  without  the  authority  or  consent  of  the 
defendant. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


(e)  By  s.  64,  "  (1)  Where  a  bill  or  acceptance  is  materially  altered  without  the 
assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided  except  as  against  a  party 
who  has  himself  made,  authorised,  or  assented  to  the  alteration,  and  subsequent 
indorsers  :  Provided  that  where  a  bill  has  been  materially  altered,  but  the  altera- 
tion is  not  apparent,  and  the  biU  is  in  the  hands  of  a,  holder  in  due  course  such 
holder  may  avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenor. 

"  (2)  In  particular  the  following  alterations  are  material,  namely,  any  alteration 
of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of  payment,  and, 
where  a  biU  has  been  accepted  generally,  the  addition  of  a  place  of  payment 
without  the  acceptor's  assent." 

An  innocent  acceptor  of  a  bill  for  a  certain  sum  is  not  liable  to  pay  a  larger  sum 
afterwards  fraudulently  inserted  as  the  amount  of  the  bill  by  a  subsequent  holder, 
even  though  the  bill  was  carelessly  accepted  in  such  a  shape  as  would  facilitate 
the  fraud  (SeholfieU  v.  Earl  of  Londesborough,  [1896]  A.  0.  514 ;  65  L.  J.  Q.  B. 
593 ;  Bank  of  Montreal  v.  Exhibit  and  Trading  Co.,  11  Com.  Cas.  260  ;  Lewes 
Sanitary  Steam  Laundry  Co.  v.  Barclay  Bevan  <fc  Co.,  11  Com.  Cas.  255  ;  Imperial 
Bank  of  Canada  v.  Bank  of  Hamiltm,  [1903]  A.  C.  49 ;  72  L.  J.  P.  C.  1 ;  cf. 
Colonial  Bank  of  Australasia,  Ltd.  v.  Marshall,  [1906]  A.  C.  559  ;  75  L.  J.  P.  C.  76  ; 
Smith  V.  Prosser,  [1907]  2  K.  B.  735,  746  ;  77  L.  J.  K.  B.  71). 

As  to  the  general  rules  of  law  with  respect  to  alterations  of  documents,  see 
ante,  p.  496. 

An  alteration  made  after  the  issuing  of  the  biU  with  the  consent  of  all  parties,' 
which  materially  changes  the  effect  of  the  instrument,  in  general  invalidates  the 
stamp,  and  thus  prevents  the  biU  being  given  in  evidence.  But  this  is  not  the  case 
where  the  alteration  was  so  made  before  the  bill  was  issued,  or  where  it  was  made 
to  correct  a  mistake  and  in  furtherance  of  the  original  intention  of  the  parties 
{Byromv.  Thompson,  11  A.  &  E.  31).  An  accommodation  biU  is  not  considered 
as  issued  until  it  is  in  the  hands  of  a  party  who  has  a  remedy  upon  it,  and  a  previous 
alteration  does  not  affect  the  vahdity  of  the  biU  as  against  the  parties  assenting 
to  such  alteration  {Doum.es  v.  Richardson,  5  B.  &  Aid.  674 ;  followed  by  Charles,  J., 
in  Scholfield  v.  Earl  of  Londesborough,  [1894]  2  Q.  B.  at  p.  666).  "  '  Issue  '  means 
the  first  deUvery  of  a  bill  or  note  complete  in  form  "  to  a  holder  (s.  2). 

Where  a  bill  is  sued  upon  in  the  form  in  which  it  was  accepted,  the  defence  that 
it  has  been  altered  after  acceptance  should  be  specially  pleaded.  Where  such 
biU  is  sued  upon  in  its  altered  form,  the  defendant,  instead  of  specially  pleading 
the  alteration,  may  content  himself  with  denying  that  he  accepted  the  bill  alleged, 
and  stating  the  tenor  of  the  biU  accepted  and  any  facts  constituting  a  defence 
to  the  bin  in  its  original  form.  But  wherever  an  alteration  in  a  bill  is  relied  upon 
as  a  substantive  defence  to  an  action  on  such  biU,  the  fact  of  such  alteration  should 
be  specially  pleaded. 
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Defence  that  the  Bill  has  been  lost  by  the  Plaintiff  (f). 

After  the  acceptance  of  tlie  bill  sued  on  the  plaintiff,  whilst  he  was  the 
holder  thereof,  lost  the  said  bill  [add,  if  this  does  not  appear  in  the  Statement 
of  Claim,  which  was  payable  to  bearer,  or,  to  order,  and  transferable  by 
indorsement,  as  the  case  may  be],  and  the  same  has  ever  since  been  and  still 
is  lost. 

Defence  of  a  Discharge  of  the  Bill  by  absolute  Renunciation  in  Writing  (g) . 

After  the  maturity  of  the  bill  sued  on,  and  whilst  the  plaintiff  [or  A.  B.] 
was  the  holder  thereof,  he  discharged  the  said  bill  by  absolutely  and  uncon- 
ditionally renouncing  his  rights  against  the  acceptor  by  a  writing  dated 
the ,  19—. 

Particulars  :• — [Give  particulars  of  the  writing.] 


Defence  of  an  absolute  Renunciation  in  Writing  by  the  Plaintiff  of  the 
Defendant's  Liabilities  on  the  Bill  (g). 

After  the  defendant  became  a  party  to  the  bill  sued  on,  the  plaintiff,  on 
the ,  19 — ,  whilst  the  holder  of  the  said  bill,  absolutely  and  uncon- 
ditionally renounced  in  writing  the  defendant's  liabilities  in  respect  of  the 
said  bill. 

Particulars  : — [Give  particulars  of  the  writing.] 

( / )  This  defence  must  be  pleaded,  and  cannot  be  relied  upon  under  a  denial  of 
the  acceptance  of  the  bill ;  for  under  the  issue  raised  by  such  denial  secondary 
evidence  would  be  admissible  on  proof  of  the  loss  {Blachie  v.  Pidding,  6  C.  B.  196  ; 
Chamley  v.  Grundy,  14  C.  B.  608).  It  cannot  be  pleaded  to  a  non-negotiable 
instrument  (26. ;  Wain  v.  Bailey,  10  A.  &  E.  616).  A  replication  that  when  the 
plaintiff  lost  the  bill  he  had  not  iudorsed  it,  and  it  was  not  transferable  by  delivery, 
was  held  bad  (Ramuz  v.  Crowe,  1  Ex.  167).  The  above  defence  is  an  answer  to  a 
claim  on  the  consideration  for  the  bUl  as  well  as  to  a  claim  on  the  bill  itself  (Clay  v. 
Crowe,  8  Ex.  295  ;  9  Ex.  604).  In  an  action  for  money  received,  to  recover  the 
amount  paid  to  a  banker  for  circular  notes  afterwards  lost,  it  was  held  that  the 
loss  of  the  notes  might  be  set  up  in  answer  to  the  action  {Conflans  Quarry  Co.  v. 
Parker,  L.  R.  3  G.  P.  1  ;  37  L.  J.  C.  P.  51). 

It  is  enacted  by  s.  70,  that  "  In  any  action  or  proceeding  upon  a  bill,  the  Court 
or  a  judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set  up,  provided 
an  indemnity  be  given  to  the  satisfaction  of  the  Court  or  judge  against  the  claims 
of  any  other  person  upon  the  instrument  in  question." 

(g)  By  s.  62,  "  (1)  When  the  holder  of  a  bill  at  or  after  its  maturity  absolutely 
and  unconditionally  renounces  his  rights  against  the  acceptor,  the  bill  is  dis- 
charged. The  renunciation  must  bo  in  writing,  unless  the  bill  is  delivered  up 
to  the  acceptor."  (See  In  re  George,  44  Ch.  D.  627  ;  59  L.  J.  Ch.  709  ;  Edwwrds  v. 
Walters,  [1896]  2  Ch.  157  ;   65  L.  J.  Ch.  557.) 

"  (2)  The  liabihties  of  any  party  to  a  bill  may  in  like  manner  be  renounced  by 
the  holder  before,  at,  or  after  its  maturity ;  but  nothing  in  this  section  shall 
afiect  the  rights  of  a  holder  in  due  course  without  notice  of  the  renunciation." 

A  holder  or  his  agent  may  cancel  a  bUl,  or  the  signature  of  any  party  thereto, 
and  thus  discharge  the  bill.     (See  s.  63.) 
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Defence  in  an  Action  against  the  Drawer  that  the  Plaintiff  agreed  with  the 
Acceptor  to  give  him  Time  for  Payment  {h). 

The  plaintifi,  after  tie  maturity  of  the  bill  sued  on  and  whilst  holder 
thereof,  released  the  defendant  by  giving  time  to  the  acceptor  in  pursuance 
of  a  binding  agreement. 

Particulars  :• — [Here  state  the  particulars  of  the  agreement  to  give  time, 
specifying  the  date,  and  whether  it  was  in  writing  or  verbal,  and  the  con- 
sideration for  it.'] 

For  a  Defetice  to  an  Action  against  one  of  several  Joint  Makers  of  a  Pro- 
missory Note,  that  the  Defendant  made  the  Note  as  Surety  only  for 
another  Maker,  to  whom  the  Plaintiff  gave  Time,  see  post,  p.  531. 


Defence  of  Payment  hy  the  Defendant. 
(R.  S.  C,  1883,  App.  D.,  Sect.  IV.,  set  out  post,  p.  656.) 


Defence  to  an  Action  by  the  Indorsee  against  the  Drawer,  of  Payment  by  the 

Acceptor  {i). 

After  the  bill  sued  on  become  due,  and  whilst  the  plaintiS  was  the 
holder  thereof,  and  before  action,  G.  H.,  [the  acceptor],  on  the  ■ , 

(A)  The  drawer  of  a  bill  of  exchange  is  in  the  position  of  a  surety  for  the 
acceptor ;  so  an  indorser  of  a  bill  or  note  is  a  surety  for  all  the  previous  parties. 
Consequently,  if  the  holder  of  a  bill  or  note,  by  a  binding  contract  with  the 
acceptor  or  maker,  or  an  indorser,  gives  time  for  payment,  the  subsequent  parties 
to  the  bill  or  note  who  stand  in  the  position  of  sureties  are  in  general  discharged 
from  liability  [English  v.  Barley,  2  B.  &  P.  61 ;  Clarke  v.  Wilson,  3  M.  &  W.  208  ; 
and  see  post,  p.  583). 

A  contract  made  with  a  stranger  to  the  bill  to  give  time  to  the  acceptor  will 
not  of  itself  have  the  effect  of  discharging  the  drawer  or  indorser  (Lyon  v.  Holt, 
5  M.  &  W.  250 ;  Fraser  v.  Jordan,  8  E.  &  B.  303  ;  26  L.  J.  Q.  B.  288). 

(i)  By  s.  59 — "  (1)  A  bill  is  discharged  by  payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  acceptor.  '  Payment  in  due  course  '  means  payment 
made  at  or  after  the  maturity  of  the  biU  to  the  holder  thereof  in  good  faith  and 
without  notice  that  his  title  to  the  biU  is  defective. 

"  (2)  Subject  to  the  provisions  hereinafter  contained,  when  a  bill  is  paid  by  the 
drawer  or  an  indorser  it  is  not  discharged  ;  but — • 

(a)  Where  a  biU  payable  to,  or  to  the  order  of,  a  third  party  is  paid  by  the 

drawer,  the  drawer  may  enforce  payment  thereof  against  the  acceptor, 
but  may  not  re-issue  the  biU. 

(b)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  biU  payable  to  drawer's  order 

is  paid  by  the  drawer,  the  party  paying  it  is  remitted  to  his  former  rights 
as  regards  the  acceptor  or  antecedent  parties,  and  he  may,  if  he  thinks  fit, 
strike  out  his  own  and  subsequent  indorsements,  and  again  negotiate 
the  bill. 
"  (3)  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party  accommo- 
dated, the  biU  is  discharged." 
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19 — ,  satisfied  the  principal  and  interest  then  due  on  the  bill  by  payment 
to  the  plaintifi. 

Defence  to  an  Action  by  the  Indorsee  against  the  Acceptor,  of  Payment  to  the . 
Drawer  after  the  Bill  was  Due,  and  subsequent  Indorsement  by  the 
Drawer  (Jc). 

After  the  bill  sued  on  became  due,  and  whilst  G.  H.  [the  drawer]  was 

the  holder,  the  defendant  on  the  • • ,  19 — ,  satisfied  the  principal 

and  interest  then  due  on  the  said  bill  by  payment  to  G.H.,  who  first  indorsed 
the  bill  to  the  plaintiff  after  such  payment. 


Defence  of  Payment  to  a  prior  Holder  not  mentioned  in  the  Statement  of 
Claim,  and  subsequent  Indorsement  to  the  Plaintiff  after  Maturity  {h). 

The  bill  sued  on  was  indorsed  by  the  drawer  to  K.  L.,  who  indorsed  it 
[to  M.  N.,  who  indorsed  it]  to  the  plaintiff,  and  after  the  said  bill  became 
due,  and  whilst  K.  L.  [or,  M.  N.]  was  the  holder  thereof,  and  before  the 

bill  was  indorsed  to  the  plaintifi,  the  defendant  on  the  — ,  19 — , 

satisfied  the  principal  and  interest  then  due  on  the  bill  by  payment  thereof 
to  K.  L.  [or,  M.  N.]. 

Defence  in  an  Action  by  the  Drawer  against  the  Acceptor,  of  a  contemporaneous 
Agreement  in  Writing  between  the  parties  for  the  Renewal  of  the  Bill  on 
Request  (I). 

The  defendant  accepted  and  delivered  the  bill  sued  on  to  the  plaintiff, 
and  the  plaintiff  received  and  held  it  upon  the  terms  then  agreed  upon 

(Jc)  By  s.  36 — ■"  (2)  Where  an  overdue  biU  is  negotiated,  it  can  only  be  negoti- 
ated subject  to  any  defect  of  title  affecting  it  at  its  maturity,  and  thenceforward 
no  person  who  takes  it  can  acquire  or  give  a  better  title  than  that  which  the  person 
from  whom  he  took  it  had. 

"  (3)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within  the  meaning  and 
for  the  purposes  of  this  section,  when  it  appears  on  the  face  of  it  to  have  been  in 
circulation  for  an  um-easonable  length  of  time.  What  is  an  unreasonable  length 
of  time  for  this  purpose  is  a  question  of  fact.'' 

The  above-cited  sub-sections  (2)  (3)  of  s.  36  apply  to  cheques  on  bankers 
(see  s.  73,  cited  ante,  p.  93,  and  London,  <Ssc.,  Bank  v.  Oroome,  8  Q.  B.  D.  288  ;  51 
L.  J.  Q.  B.  224),  but  do  not  apply  to  promissory  notes  payable  on  demand  (see 
s.  86  (3),  cited  post,  p.  530). 

{Vj  The  rights  under  a  biU  or  note  may  be  affected  by  an  agreement  in  writing 
made  at  the  same  time  and  between  the  same  parties,  and  directly  with  respect 
to  it.  If  the  bill  or  note  is  intended  to  be  a  distinct  and  separate  security,  it  is 
not  affected  by  a  collateral  agreement  merely  referring  to  it ;  so  an  agreement 
made  between  different  parties  cannot  affect  the  rights  under  it  {Webb  v.  Spicer, 
13  Q.  B.  886  ;  Maillard  v.  Page,  L.  R.  6  Ex.  312  ;  39  L.  J.  Ex.  235).  A  con- 
temporary verbal  agreement  cannot  vary  the  rights  of  the  parties  as  shown  on 
the  instrument  {Hoare,  v.  Oraham,  3  Camp.  57  ;   Abrey  v.  Crux,  L.  E.  5  C.  P.  37  ; 
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between  them  in  writing,  that  if,  before  the  maturity  of  the  said  bill,  the 

defendant  should  request  a  renewal  of  the  bill  for months  from  the 

date  of  its  maturity,  the  plaintiff  would  renew  it  accordingly,  and 
the  defendant,  before  the  maturity  of  the  bill,  requested  such  renewal, 
but  the  plaintiS  refused  to  renew  the  bill. 

Particulars  : — 

The  agreement  is  contained  in  a  document  dated  the • ,  19 — , 

signed  by  the  plaintifi  and  the  defendant. 

The  request  and  refusal  were  verbal,  and  were  made  and  took  place  on 
the ,19—. 


Defence  of  Discharge  of  the  Acceptor  by  a  Foreign  Bankruptcy  :    see  post, 

p.  565. 


II.  Foreign  Bills  of  Exchange  :  see  ante,  p.  90. 

Defence  that  an  InAorsemertl  was  invalid  by  Foreign  Law. 

The  indorsement  to  the  plaintiff  (if  any)  was  made  in  Norway  and 
subject  to  the  laws  of  that  country,  by  which  the  indorsement  is  invalid 
and  ineffectual  unless  the  date,  the  value  given,  and  the  name  of  the 
indorsee  are  indorsed.  This  was  not  done  in  the  indorsement  to  the 
plaintifi. 


111.  Bankers'  Cheques  (m). 
Denial  of  the  Drawing  of  the  Cheque  {n). 
The  defendant  denies  that  he  drew  the  cheque  sued  on. 
(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

39  L.  J.  C.  P.  9) ;  and  evidence  cannot,  therefore,  be  given  of  a  contemporary 
verbal  agreement  to  renew  a  bill  or  note  {MaiUard  v.  Page,  L.  R.  5  Ex.  312,  319 ; 
39  L.  J.  Ex.  235 ;  New  London  Syndicate  v.  Neale,  [1898]  2  Q.  B.  487  ;  67  L.  J. 
Q.  B.  825).  But  evidence  is  admissible  which  shows  a  contemporaneous  verbal 
arrangement,  upon  the  faith  of  which  the  instrument  was  handed  over,  that  it 
was  not  to  be  an  effective  or  operative  bill  or  note  until  some  condition  was 
fulfilled,  and  the  condition  is  still  unfulfilled  {lb.,  and  see  ante,  p.  495,  n.  {p) ). 

By  s.  21  (2),  as  between  immediate  parties,  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  dehvery  may  be  shown  to  have  been 
conditional,  or  for  a  special  purpose  only,  and  not  for  the  purpose  of  transferring 
the  property  in  the  bill. 

(m)  See  ante,  p.  93. 

{n)  In  actions  upon  cheques  a  defence  in  denial  must  deny  some  matter  of  fact. 
(See  Ord.  XXI.,  r.  2.)  As  to  what  matters  of  fact  may  not  be  denied  by  particular 
persons,  see  note  (p),  ante,  p.  513. 

B.L.  34 
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For  forms  denying  Indorsement,  Notice  of  Dishonour,  <&c.,  see  the  forms 
given  in  "  Inland  Bills,"  ante,  pp.  513,  516  et  seq. 


Defence  of  an  Alteration  of  the  Cheque  {o). 

The  cheque  sued  on  was  rendered  void  after  issue  by  a  material  and 
apparent  alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st  of 
January  to  the  2nd  of  January,  without  the  authority  or  assent  of  the 
defendant. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


IV.  Promissory  Notes  (p). 
Denial  of  the  Making  of  the  Note  (q). 
The  defendant  denies  that  he  made  the  note  sued  on. 
(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


For  forms  denying  Indorsement,  Notice  of  Dishonour,  &c.,  see  the  forms 
given  in  "  Inland  Bills,"  ante,  pp.  513,  516  et  seq. 

(o)  See  note  (e),  ante,  p.  525; 

(p)  See  ante,  p.  96.  The  forms  of  pleadings  given  under  "  Bills  of  Exchange  " 
may  for  the  most  part  readily  be  adapted  so  as  to  apply  to  actions  on  promissory 
notes. 

By  s.  88  of  the  BiUs  of  Exchange  Act,  1882,  the  maker  of  a  promissory  note  by 
making  it — 

"  (1)  Engages  that  he  will  pay  it  according  to  its  tenour ; 

"  (2)  Is  precluded  from  denying  to  a  holder  in  due  course  the  existence  of  the 
payee  and  his  then  capacity  to  indorse." 

As  to  estoppels,  see,  further,  note  (p),  ante,  p.  513. 

By  s.  86,  "  (1)  Where  a  note  payable  on  demand  has  been  indorsed,  it  must  be 
presented  for  payment  within  a  reasonable  time  of  the  indorsement.  If  it  be  not 
so  presented,  the  indorser  is  discharged. 

"  (2)  In  determining  what  is  reasonable  time,  regard  shall  be  had  to  the  nature 
of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the  particular  case. 

"  (3)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed  to  be 
overdue,  for  the  purpose  of  affecting  the  holder  with  defects  of  title  of  which  he 
had  no  notice,  by  reason  that  it  appears  that  a  reasonable  time  for  presenting  it 
for  payment  has  elapsed  since  its  issue,"  But  it  may  be  otherwise,  if  the  note 
itself  shows  that  it  was  issued  an  unreasonable  time  before  indorsement  [Olasscoch 
V.  Balls,  24  Q.  B.  D.  13  ;  59  L.  J.  Q.  B.  51). 

As  to  when  presentment  for  payment  is  necessary,  see  s.  87,  cited  ante,  p.  97. 

As  to  stamps,  see  the  Stamp  Act,  1891,  and  ante,  p.  514. 

(q)  In  actions  upon  promissory  notes,  a  defence  in  denial  must  deny  some  matter 
of  fact.  (See  Ord.  XXI.,  r.  2.)  As  to  what  matters  of  fact  may  not  be  denied 
by  particular  persons,  see  note  (p),  ante,  p.  513. 
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Defence  thai  the  Defendant  made  the  Note  for  the  Plaintiff's 
Accommodation  (r). 

The  note  sued  on  was  made  for  the  accommodation  of  the  plaintifi,  and 
he  took  and  always  held  it  without  consideration. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  that  the  Note  was  made  in  Payment  for  Goods  sold  which  the  Plaintiff 

failed  to  deliver  (s). 

The  defendant  made  the  note  sued  on  for  and  on  account  of  the  price  of 
fifty  tons  of  coal  to  be  delivered  by  the  plaintifi  to  the  defendant  by  the 

,  19 — ,  and  the  plaintifi  failed  to  deliver  the  said  goods  or  any 

part  thereof. 

{See  E.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  of  an  Alteration  of  the  Note  {t). 

The  note  sued  on  was  rendered  void  after  issue  by  a  material  and 
apparent  alteration,  viz.,  by  the  alteration  of  the  date  from  the  21st  of 
January  to  the  2nd  of  January,  without  the  authority  or  assent  of  the 
defendant. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  to  an  Action  against  one  of  several  Joint  Makers  of  a  Promissory 
Note,  that  the  Defendant  made  the  Note  as  Surety  only  for  another 
Maker,  to  whom  the  Plaintiff  gave  Time  (m). 

1.  The  note  sued  on  was  made  by  the  defendant  jointly  with  J.  K.  for 
J.  K.'s  accommodation,  and  as  his  surety  only,  to  secure  a  debt  of  £ ■ 

(r)  See  note  (y),  ante,  p.  517. 

(s)  See  note  (a),  ante,  p.  518. 

{t)  See  note  (e),  ante,  p.  525. 

{u)  See  post,  p.  684.  In  the  case  of  a  joint  acceptance  or  joint  promissory  note, 
where  the  defendant,  who  is  one  of  the  acceptors  or  makers,  accepted  the  bill  or 
made  the  note  as  surety  for  the  other,  though  appearing  on  the  face  of  the  bill  or 
note  as  a  principal,  it  is  a  good  defence  that  the  defendant  did  so  only  as  surety 
for  the  other  acceptor  or  maker,  and  that  the  plaintiff,  knowing  that  he  was  only 
surety,  by  a  binding  contract  gave  time  to  the  principal  debtor  without  the  defen- 
dant's consent  {Bailey  v.  Edwards,  4  B.  &  S.  761 ;  34  L.  J.  Q.  B.  41 ;  Edwin  v. 
Lancaster,  6  B.  &  S.  571 ;  13  W.  R.  857  ;  and  see  Bouse  v.  Bradford  Banking  Co., 
[1894]  A.  C.  586  ;  63  L.  J.  Ch.  890).  It  is  not  necessary  for  this  defence  that  the 
plaiatiS  should  have  known  of  such  suretyship  at  the  time  of  the  acceptance  of 
the  bill  or  the  making  of  the  note,  as  it  is  sufficient  if  the  plaintiff  knew  the  fact 
when  he  made  the  contract  giving  time  {Oriental  Financial  Corp.  v.  Overend, 
Gurney  &  Co.,  L.  R.  7  Oh.  142 ;  L.  R.  7  H.  L.  348).    But  the  giving  of  time  to  the 
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due  to  the  plaintiS  from  J .  K.  alone,  of  which,  facts  the  plaintifE  then  had 
notice,  and,  except  as  aforesaid,  there  never  was  any  consideration  for  the 
making  or  payment  of  the  said  note  by  the  defendant.  After  the  said  note 
became  due,  the  plaintiff,  whilst  holder  thereof,  released  the  defendant  by 
giving  time  to  J.  K.  in  pursuance  of  a  binding  agreement  and  without  the 
defendant's  consent. 

Particulars  : — 

The  said  agreement  is  in  writing,  and  is  dated  the ,  19 —  [or, 

as  the  case  may  he\. 


Bill  oe  Note  taken  for  a  Debt  (x). 

Defence  that  the  Defendant  accepted  on  account  of  the  Debt  a  Bill  of  Exchange, 
which  is  still  running. 

After  the  accruing  of  the  plaintifE's  claim,  the  plaintifE  on  the 


19 — ,  received  from  the  defendant  for  and  on  account  of  such  claim  a  bill 

principal  debtor  will  not  exonerate  the  surety,  it  the  creditor  has  by  his  agreement 
with  the  principal  expressly  reserved  his  remedies  against  the  surety  {Bateson  v. 
Gosling,  L.  R.  7  C.  P.  9 ;  41  L.  J.  C.  P.  53 ;  and  see  Muir  v.  Crawford,  L.  E.  2 
H.  L.  Sc.  456). 

(x)  The  giving  of  a  negotiable  security  on  account  of  a  simple  contract  debt 
operates  in  general  as  a  conditional  payment,  i.e.,  a  payment  if  the  security  is 
paid  when  due  ;  and  it  suspends  the  right  of  action  in  the  meantime,  and  is  a 
good  defence  to  an  action  brought  before  the  security  is  due  {In  re  Bomer,  [1893] 
2  Q.  B.  286  ;  62  L.  J.  Q.  B.  610  ;  Felix  Hadley  &  Co.  v.  HadUy,  [1898]  2  Ch.  680  ; 
67  L.  J.  Ch.  694).  If  the  security  so  given  has  been  duly  paid,  the  transaction 
operates  as  a  payment  and  satisfaction  of  the  original  debt. 

It  is  also  a  good  defence  to  an  action  for  the  original  debt  that  the  plaintiff  at 
the  time  of  such  action  has  ceased  to  be  the  holder  of  a  bill  or  note  given  on  accoimt 
of  the  debt  by  having  transferred  or  indorsed  it  for  value  to  some  other  person 
who  or  whose  indorsee  is  then  the  holder  of  the  security  and  entitled  to  sue  the 
defendant  thereon  [Maillard  v.  Duhe  of  Argyll,  6  M.  &  G.  40  ;  National  Savings 
Bank  v.  Tranah,  L.  R.  2  C.  P.  566 ;  36  L.  J.  C.  P.  260).  Similarly,  it  is  a  defence 
to  such  an  action  that  the  plaintiEE  has  lost  a  negotiable  biU  accepted  by  the 
defendant  and  given  by  him  to  the  plaintiff  on  account  of  the  debt,  and  that  the 
bill  is  no  longer  in  the  plaintifi's  power  or  control,  and  is  still  lost  and  outstanding 
{Crowe  V.  Clay,  9  Ex.  604 ;  23  L.  J.  Ex.  150).  But  such  defence  would  be  no 
answer  to  an  action  upon  the  biH  itself  if  the  plaintifiE  obtam  an  order  under  s.  70 
of  the  Bills  of  Exchange  Act,  1882.  (See  ante,  p.  526.)  If  the  plamtiif  has 
transferred  the  bill  and  is  not  the  holder  at  the  time  of  the  commencement  of  the 
action,  the  fact  that  he  gets  it  into  his  hands  before  the  trial  will  not  be  an  answer 
to  the  defence  {Davis  v.  Beilly,  [1898]  1  Q.  B.  1 ;  66  L.  J.  Q.  B.  844). 

If  the  defendant  is  the  person  primarily  liable  on  the  biU  or  note  given  on 
account  of  the  debt,  the  Defence  must  show  that  the  biU  or  note  was  duly  paid 
before  action,  or  that  it  was  not  due  at  the  time  of  action  brought,  or  that  it  has 
been  indorsed  away  by  the  plamtiff,  so  that  the  defendant  is  liable  on  it  to  other 
parties,  or  that  it  has  been  lost  by  the  plaintifE  and  remains  so  lost  {Price  v.  Price, 
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of  exchange  dated  the ,  19 — ,  drawn  by  the  plaintifi  upon  and 

accepted  by  the  defendant  for  the  payment  of  £ to  the  plaintiff  or 

order months  after  date,  which  period  had  not  elapsed  at  the  com- 
mencement of  this  action. 


A  like  form,  where  the  Bill  has  arrived  at  Maturity,  and  has  been 

duly  paid. 

[Repeat  the  preceding  form  with  the  exception  of  the  words  "  which  period 
had  not  elapsed  at  the  commencement  of  this  action,"  and  proceed  as 

follows :]  and  the  defendant  before  action,  on  the ■ — ,  19 — ,  duly 

paid  the  amount  due  on  the  said  bill  to  the  plaintifi  [or,  to  G.  H.,  to  whom 
the  plaintiff  had  indorsed  the  said  bill,  and  who  was  then  the  holder  thereof.] 

16  M.  &  W.  232 ;  National  Savings  Bank  v.  Tranah,  L.  R.  2  C.  P.  556  ;  36  L.  J. 
C.  P.  260).  But  in  oases  where  other  parties  are  primarily  liable  on  the  instrument, 
and  the  defendant  is  only  secondarily  liable  thereon,  a  'prima  facie  defence  is 
shown  by  stating  that  the  bill  or  note  was  taken  on  account  of  the  debt,  and  it 
then  lies  on  the  plaintiff  to  displace  this  primA  facie  defence  by  showing  that  the 
instrument  has  been  dishonoured,  and  that  the  defendant  has  had  due  notice 
of  such  dishonour  {Mercer  v.  Cheise,  4  M.  &  G.  804).  If  the  defendant  has  in- 
dorsed to  the  plaintiff  on  account  of  the  debt  a  bill  or  note  accepted  or  made  by 
third  parties,  the  plaintiff  may  make  the  instrument  his  own  by  laches,  as  by 
neglecting  to  make  due  presentment  thereof  for  payment  or  to  give  due  notice 
of  dishonour  to  the  defendant  (Camidge  v.  Allenby,  6  B.  &  C.  373 ;  Peacoch  v. 
PursseU,  14  0.  B.  N.  S.  728 ;  32  L.  J.  C.  P.  266),  or  by  altering  the  mstrument 
in  a  material  point  {Alderson  v.  Langdale,  3  B.  &  Ad.  660  ;  see  ante,  p.  525), 
and  in  such  oases  the  transaction  operates  as  payment,  and  the  plaintiff  has  no 
remedy  against  the  defendant  either  on  the  bill  or  on  the  debt.  (See  the  cases 
above  cited,  and  Yglesias  v.  Biver  Plate  Bank,  3  C.  P.  D.  60,  330.) 

Any  agreement  to  take  a  negotiable  security  as  a  conditional  payment  for  a 
debt  of  any  nature  whatsoever,  and  to  suspend  other  remedy  in  respect  of  such 
debt  during  the  currency  of  the  security,  followed  by  the  taking  of  the  security, 
wiU  operate  as  a  conditional  payment  of  the  original  debt,  and  suspend  other 
remedy  in  accordance  with  the  agreement  made.     (See  ante,  p.  484.) 

It  was  held  before  the  Judicature  Acts  that  the  mere  giving  of  a  bill  or  note  on 
account  and  by  way  of  conditional  payment  was  not  a  defence  to  an  action  on  a 
bond  or  other  specialty  debt  {WorthingUm  v.  Wigley,  3  Bing.  N.  0.  454),  or  for  rent 
(see  Drake  v.  Mitchell,  3  East,  251 ;  Davis  v.  Oyde,  2  A.  &  B.  623),  but  it  would 
appear  now  to  afford  some  evidence  of  an  agreement  to  suspend  the  remedy 
diuing  the  currency  of  the  bill  or  note.  Thus,  a  promissory  note  given  for  a 
judgment  debt  is  evidence  of  an  agreement  to  suspend  the  judgment  until  the 
note  is  due,  which  is  a  sufficient  consideration  to  support  an  action  on  the  note 
(Baker  v.  Walker,  14  M.  &  W.  465  ;  see  Ex  p.  Matthew,  12  Q.  B.  D.  506).  So  also 
a  bill  taken  by  a  landlord  for  rent  affords  some  evidence  of  an  agreement  not  to 
distrain  during  the  currency  of  the  biU  (Palmer  v.  Bramley,  [1895]  2  Q.  B.  405  ; 
65  L.  J.  Q.  B.  42). 

As  to  the  mode  of  pleading  in  oases  where  a  negotiable  instrument  is  taken  not 
merely  for  and  on  account  of  the  debt,  but  in  absolute  satisfaction  and  discharge 
of  it,  see  ante,  p.  484. 
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A  like  form,  stating  that  the  Bill  was  indorsed  away  by  the  Plaintiff,  and 

is  still  outstanding. 

[Repeat  the  first  preceding  form  with  the  exception  of  the  words  "  which 
period  had  not  elapsed  at  the  commencement  of  this  action,"  and  proceed 
as  follows  :]  and  before  such  bill  became  due,  the  plaintifi  indorsed  and 
delivered  it  for  value  to  G.  H.  [or,  to  a  person  to  the  defendant  unknown], 
and  the  said  bill  at  the  commencement  of  this  action  was  [and  still  is]  out- 
standing in  the  possession  of  the  said  G.  H.  [or,  of  the  last  mentioned  person, 
or,  of  J.  K.,  to  whom  the  said  G.  H.  indorsed  the  same,  or,  as  the  case 
may  be]. 

A  like  form,  stating  that  the  Bill  has  been  lost  by  the  Plaintiff. 

[State  the  giving  of  the  bill  on  account  of  the  debt  as  in  the  fi/rst  preceding 
form,  showing  that  the  bill  was  a  negotiable  one,  and  proceed  as  follows :] 
and  the  plaintifE  before  action,  and  whilst  he  was  the  holder  of  the  said  bill, 
lost  the  same,  and  it  has  since  then  been  and  still  is  lost. 


Defence  that  the  Defendant  indorsed  to  the  Plaintiff  on  Account  of  the  Debt 
a  Bill  accepted  by  a  Third  Party. 

After  the  accruing  of  the  plaintiff's  claim,  the  defendant,  on  the  ■ 

— ■ — ;  19 — ,  indorsed  and  delivered  to  the  plaintifi,  and  the  plaintifi  received 


from  him,  for  and  on  account  of  the  said  claim,  a  bill  of  exchange,  not  then 

due,  dated  the ,  19 — ,  drawn  by  the  defendant  [or,  by  G.  H.] 

upon  and  accepted  by  J.  K.,  for  the  payment  to  the  defendant  or  order  of 
£ , months  after  date. 


Reply  to  the  last  preceding  Defence,  that  the  Bill  is  overdue  and 
dishonoured. 

Before  action,  and  when  the  bill  referred  to  in  the  Defence  became  due,  it 
was  duly  presented  for  payment  to  the  said  J.  K.,  and  was  dishonoured, 
whereof  the  defendant  had  due  notice,  but  did  not  paj^  the  said  bill,  and  the 
plaintifi  at  the  commencement  of  this  action  held,  and  still  holds,  the  said 
bill  unpaid  and  unsatisfied. 


Bonds  {y). 


(y)  In  an  action  on  a  bond,  if  the  Claim  states  the  condition  and  assigns  breaches, 
it  is  enough  for  the  defendant  in  his  Defence  to  deny  the  breaches  specifically,  or 
to  plead  the  matter  of  excuse.  If,  however,  the  Claim  is  framed  for  the  penalty 
only,  without  stating  the  condition,  or  assigning  a  breach  of  it,  the  defendant  in 
his  Dafenoe  must  state  the  condition,  and  show  performance  of  the  condition,  or 
state  the  matter  excusing  the  performance.  In  such  case  the  defendant,  in 
pleading  performance,  may,  where  it  can  be  done  concisely,  state  the  matters 
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Denial  of  the  Execution  of  the  Bond. 
The  defendant  denies  that  the  bond  sued  on  is  his  bond  [or,  denies 
that  he  executed  the  alleged  bond]. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Denial  that  the  Bond  is  correctly  stated  :  see  "  Agreetnents,"  ante,  p.  493. 


Defence  that  the  Bond  was  delivered  merely  as  an  Escrow :  see 
"  Agreements,"  ante,  p.  495. 


Defence  to  a  like  Action,  of  Matters  excusing  Perforumrwe  of  the 

Condition. 

Before  the  time  for  performance  of  the  condition  of  the  said  bond,  the 
defendant  was  excused  from  performing  the  same  by  [here  state  shortly  the 
facts  relied  upon  in  excuse  of  ferformance\. 


Defence  to  a  like  Action,  where  the  Condition  is  not  set  out  in  the  Statement 
of  Claim,  stating  the  Condition  and  alleging  Performance  generally. 

The  bond  referred  to  in  the  Statement  of  Claim  was  and  is  subject  to  a 
condition  that  if  [here  state  shortly  the  condition  or  the  substance  thereof]. 

which  he  relies  upon  as  oonstituting  such  performance,  or  may  plead  performance 
generally ;  and,  where  the  performance  is  pleaded  generally,  the  plaintiff  should 
under  ordinary  circumstances  amend  his  Statement  of  Claim  or  should  reply 
specially  by  stating  in  what  particulars  the  condition  has  not  been  performed. 
(Chitty's  Practice,  14th  ed.,  p.  1284 ;  and,  as  to  the  former  practice  in  these 
respects,  see  also  Boakes  r.  Manser,  1  C.  B.  531 ;  Orey  v.  Friar,  15  Q.  B.  891,  909.) 

Where  it  is  wished  to  plead  generally  the  performance  of  a  condition  which  is  in 
a  negative  or  alternative  form,  the  Defence  should  state  that  the  defendant  did 
not  do  such  things  as  are  specified  in  the  condition  as  not  to  be  done,  and  should 
show  which  of  the  alternative  acts  specified  he  has  performed.  If  the  time 
fixed  by  the  condition  for  the  performance  of  it  has  not  yet  arrived,  and  this  does 
not  appear  upon  the  face  of  the  Statement  of  Claim,  the  defendant  should  state 
the  condition,  or  so  much  of  it  as  is  necessary  to  raise  this  defence.  So,  too,  if  the 
performance  depends  on  a  contingency  which  has  not  yet  happened,  and  this  is 
not  shown  in  the  plaintifiE's  pleading,  the  defendant  in  his  Defence  should  state 
the  condition  to  that  effect,  and  also  that  the  contmgency  has  not  happened. 
(See  Cage  v.  Acton,  1  Ld.  Raym.  515  ;   Carter  v.  Ring,  3  Camp.  459.) 

As  to  assignments  of  breaches  in  actions  on  bonds,  see  ante,  p.  100  et  seq. 
Archbishop  of  Canterbury  v.  Robertson,  1  Cr.  &  M.  690  ;  Warre  v.  Calvert,  7  A.  &  E. 
143.  Such  assignments  cannot  be  pleaded  to  (1  Wms.  Saund.,  1871  ed.,  p.  79),  and 
matters  in  excuse  of  performance  cannot  be  set  up  on  an  inquiry  to  assess  damages 
upon  an  assignment  of  breaches  after  the  defendant  has  pleaded  a  denial  of  the 
bond  {Archbishop  of  Canterbury  v.  Robertson,  supra). 
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then  tie  said  bond  should  be  void ;    and  before  action  the  defendant 
performed  the  said  condition. 
Particulars  : — [Give  particulars  of  the  date,  &c.  of  the  performance.] 


Defence  to  an  Action  on  a  Common  Money  Bond,  of  Payment  on  the  Day 

named  in  the  Bond. 

The  defendant  made  payment  to  the  plaintifi  on  the  day  according  to 
the  condition  of  the  bond. 

(R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  to  a  like  Action,  of  Payment  after  the  Day  named  in  the  Bond  (2). 

The  defendant  made  payment  to  the  plaintifi,  after  the  day  named  and 
before  action,  of  the  principal  and  interest  mentioned  in  the  bond. 
Particulars  of  payment : — [State  them.] 

(R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  to  a  like  Action,  of  Payment  into  Court  (a). 

The  defendant  has  paid  into  Court  the  sum  of  £ ,  being  the  amount 

of  the  principal  sum  due  under  the  condition  of  the  said  bond,  together 

with  interest  at  the  [agreed]  rate  of per  centum  per  annum,  from  the 

day  of to  the  time  of  pleading  this  Defence  [or  of  giving  notice 

of  the  payment  into  Court],  and  says  that  the  sum  is  enough  to  satisfy 
the  plaintifi's  claim. 


Defence  of  Payment  into  Court  in  an  Action  upon  a  Bond  with  a  Special 

Condition  (a). 

1.  The  defendant,  as  to  the  breach   [firstly]  assigned  [or,  the  breach 
alleged  in  the  paragraph  of  the  Statement  of  Claim,  or,  the  alleged 

(z)  Payment  post  diem  eould  not  be  pleaded  at  common  law  to  an  action  on  a 
bond  (NicholVs  Case,  5  Rep.  43  a ;  Blake's  Case,  6  Ih.  43  b),  nor  could  any 
accord  and  satisfaction  (Steeds  v.  Steeds,  22  Q.  B.  D.  537  ;  68  L.  J.  Q.  B.  302 ; 
and  see  ante,  p.  483) ;  but  in  actions  on  common  money  bonds  payment  post  diem 
is  a  defence  under  the  4  &  5  Anne,  c.  3,  s.  12.  This  enactment  did  not  enable  the 
obligor  to  discharge  himself  by  a  tender  post  diem  (2  Wms.  Saund.,  1871,  ed., 
p.  144  ;  see  post,  p.  709),  and  before  the  Judicature  Acts  payment  post  diem  of  a 
part  only  of  the  money  due  under  the  condition  could  not  be  pleaded  to  an  action 
on  a  bond  [Ashbee,  v.  Pidduck,  1  M.  &  W.  564  ;  Marriage  v.  Marriage,  1  C.  B.  761 ; 
2  Wms.  Saund.,  1871  ed.,  p.  144),  but  the  defendant  may  now  plead  such  payment 
as  a  defence  pro  tanto. 

(a)  In  actions  on  common  money  bonds  payment  into  Court  of  the  principal 
and  interest  due  may  now  be  made  in  the  ordinary  manner.  (See  post,  p.  659.) 
If  the  defendant  has  a  defence  as  to  part  of  the  debt  due  on  the  bond,  he  may 
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breach  by  carrying  on  the  trade,  &c.,  as  the  case  may  be,  specifying  the 

hreach  pleaded  to],  has  paid  into  Court  the  sum  of  £ ,  and  says  that 

that  sum  is  enough  to  satisfy  the  plaintiff's  claim  in  respect  of  that  breach. 
2.  [Payment  into  Court  may  he  pleaded  in  like  manner  as  to  any  other 
hreach.] 

Defence  of  Set-off  on  a  Bond  :  see  post,  p.  691. 


Broker  (6). 
Defence  to  a  Claim  hy  a  Broker  for  Commission,  &c.  (c). 

1.  The  defendant  denies  that  the  plaintifi  did  the  alleged  work  or  paid 
the  alleged  money  or  any  part  thereof,  or  that  he  did  so,  if  at  all,  for  the 
defendant  or  at  his  request. 

2.  The  defendant  never  agreed  to  pay,  and  the  plaintiS  never  earned, 
any  commission  or  reward. 

plead  that  defence  as  to  such  part  of  the  demand  and  pay  money  into  Court  as  to 
the  residue.  (See  Mansfidd  Union  v.  Wright,  9  Q.  B.  D.  683.)  With  respect  to 
bonds  with  a  special  condition  under  8  &  9  Will.  3,  c.  11,  payment  into  Court  s 
admissible  only  as  to  particular  breaches,  and  cannot  be  pleaded  to  the  whole 
action  (Ord.  XXII.,  r.  1  ;  and  see  p°^t,  p.  669). 

(6)  See  ante,  p.  103.     See  also  "  Stock  Exchange,  post"  p.  705. 

(c)  This  form  is  appropriate  to  a  claim  pleaded  in  a  general  form  such  as  the 
one  given,  ante,  p.  103. 

If  a  broker  makes  for  his  employer  a  bargain  substantially  different  from  that 
which  is  he  employed  and  instructed  to  make,  the  employer  has  within  a  reason- 
able time  of  learning  of  this  the  option  of  repudiating  the  bargain  and  refusing  to 
be  bound  by  it,  and  if  he  does  so  repudiate  it,  the  broker  can  neither  recover  any 
commission  or  reward  for  his  services,  nor  enforce  any  claim  for  indemnity  or 
repayment  of  money  he  has  paid  or  is  liable  to  pay  in  respect  of  the  transaction ; 
and  this  principle  is  applicable  where  the  broker  acts  as  if  he  were  a  principal 
instead  of  a  broker  or  agent  by  himseK  selling  the  goods  to  his  employer  or  buying 
from  his  employer  (Robinson  v.  Mollett,  L.  B.  7  H.  L.  802  ;  44  L.  J.  C.  P.  362; 
Stange  v.  Lomtz,  14  Times  L.  E.  468  ;  Nicholson  v.  Mansfield,  17  76.  259).  The 
employer  may,  where  his  broker  makes  a  contract  by  which  he  gets  from  the  third 
party  a  better  price,  or  other  advantage,  than  that  which  he  puts  before  and  gives 
to  his  employer,  accept  or  carry  out  the  contract  thus  put  before  him  by  his 
broker,  or  sue  the  broker  and  recover  the  diflference  or  other  advantage  from  him. 
(See  "  Agent,"  ante,  p.  56.) 

A  person  employing  a  broker  to  buy  or  sell  for  him  in  a  particular  market  is 
not,  in  the  absence  of  clear  agreement  to  the  contrary,  bound  by  usages  of  such 
market  which  would  alter  the  intrinsic  nature  of  the  employment,  or  which  are 
contrary  to  law,  or  which  are  not  reasonable  and  of  which  he  is  ignorant  {Neilson  v. 
James,  9  Q.  B.  D.  546  ;  51  L.  J.  Q.  B.  369  ;  Perry  v.  Barnett,  15  Q.  B.  D.  388 ; 
54  L.  J.  Q.  B.  466  ;  Benjamin  v.  Barnett,  8  Com.  Cas.  244  ;   19  Times  L.  R.  564). 

See  further  "  Broker,"  ante,  p.  103  ;  "  Stock  Exchange,"  ante,  p.  244,  post, 
p.  705. 


Digitized  by  Microsoft® 


538     DEFENCES,  ETC.,  IN  ACTIONS  OF  CONTRACT 

3.  On  the ,  19—,  by  a  letter  dated  that  day  the  defendant 

requested  the  plaintiff  to  purchase  for  him  as  his  broker  and  agent 

quarters  of  —  wheat  at  a  price  not  to  exceed shillings  per  quarter 

f.o.b.  at . 

4.  The  plaintiff  in  pretended  performance  of  the   said  employment 

bought  or  affected  to  buy  for  the  defendant  quarters  (a  different 

quantity)  of wheat  [a  different  quality)  at  the  price  of shillings  a 

quarter  (a  price  exceeding  the  limit)  f.o.b.  at . 

5.  The  defendant  on  the ,  19 — ,  by  a  letter  dated  that  day 

rejected  the  said  wheat  and  refused  to  be  bound  by  the  alleged  contract 
for  the  purchase  thereof. 

6.  Save  as  aforesaid  the  defendant  denies  specifically  each  and  every 
allegation  in  the  Statement  of  Claim. 


Carriers  (d). 


I.  Of  Goods  by  Land. 

Defence  to  an  Action  for  the  Carriage  of  Goods,  denying  that  the  Goods  were 
carried  for  the  Defendant. 

The  said  goods  carried  were  not  carried  for  the  defendant  or  at  his 
request  [or  under  any  circumstances  such  as  would  render  the  defendant 
liable  to  pay  the  freight  claimed  or  any  part  thereof]. 


Defence  to  an  Action  against  a  Carrier,  denying  the  Receipt  of  the  Goods  on 
the  Terms  alleged,  with  a  Statement  of  the  Terms  on  which  they  were 
received. 

The  defendant  did  not  receive  the  goods  for  the  purpose  or  on  the  terms 

alleged.    He  received  them  for  the  purpose  of ,  and  on  the  terms  that 

■ \here  state  the  purpose  and  terms  according  to  fact]. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  V.,  No.  2.) 


Defence  hy  Carriers,  showing  that  the  Damage  or  loss  occurred  through  no 
Fault  on  their  part  (e). 
The  damage  or  loss  occurred  from  the  bad  condition  of  the  goods  when 
received  [or,  from  the  inherent  vice  of  the  horse,  or,  as  the  case  may  be]. 
{See  R.  S.  C,  1883,  App.  D.,  Sect.  V.,  No.  8.) 

{d)  See  ante,  p.  105. 

(e)  A  common  carrier  is  not  responsible  for  damage  accruing  to  the  thing  carried 
from  its  inherent  vice,  or  natural  defects,  or  deterioration,  or  from  improper 
packing  by  the  sender — at  all  events,  where  there  has  been  nothing  to  indicate  to 
the  carrier  the  defective  nature  of  the  packing.     Thus,  he  is  not  liable  for  the  loss 
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Defence  to  an  Action  against  Common  Carriers  for  refusing  to  accent  goods 
offered,  to  them  for  carriage  (/). 

1 .  The  goods  wMcli  the  plaintifi  ofiered  to  the  defendants  for  the  purpose 
of  being  carried  by  them  as  alleged  in  the  Statement  of  Claim  were  contained 
in  casks,  which  were  received  by  the  defendants  in  ignorance  of  their  contents. 

2.  The  contents  of  the  said  casks  consisted  of  ferro-silicon,  which  is  a 
dangerous  and  explosive  substance  and  wholly  unfit  to  be  carried  in  the 
defendants'  conveyance. 

3.  As  soon  as  the  defendants  became  aware  of  the  facts  alleged  in  the 
preceding  paragraph,  they  refused,  as  they  lawfully  might  do,  to  carry 
any  of  the  said  goods,  and  gave  notice  of  their  refusal  to  the  plaintifi  and 
requested  him  to  remove  the  said  goods  from  their  premises.  Such  notice 
was  in  writing  and  dated  the ,  19 — . 


The  nice,  showing  that  the  Damage  or  Loss  occurred  through  defective  Packing  (g) . 

The  plaintifi  delivered  the  goods  to  the  defendants  for  carriage,  packed 
insufficiently  and  negligently,  whereof  the  defendants  had  no  notice,  and 
the  damage  complained  of  arose  solely  from  such  packing. 

Particulars  : — 

of  or  injury  to  an  animal,  caused  by  its  own  violence  or  want  of  temper,  i£  he  has 
secured  it  in  a  proper  manner  {Kendall  v.  L.  &  8.  W.  By.  Co.,  L.  R.  7  Ex.  373, 377 ; 
41  L.  J.  Ex.  184 ;  Brass  v.  Maitland,  6  B.  &  B.  470  ;  26  L.  J.  Q.  B.  49  ;  Lister  v. 
L.  &  Y.  By.  Co.,  [1903]  1  K.  B.  878  ;  72  L.  J.  K.  B.  385  ;  see,  also,  Bichardson 
V.  N.  E.  By.  Co.,  L.  R.  7  0.  P.  78).  Where,  however,  the  deterioration  is  caused 
by  the  default  of  the  carrier,  or  the  vice,  in  the  case  of  an  animal,  is  brought  out 
by  the  negligence  or  default  of  the  carrier,  the  liability  of  the  carrier  attaches 
(Wilson  V.  L.  db  7.  By.  Co.,  9  C.  B.  N.  S.  632  ;  30  L.  J.  0.  P.  232  ;  Gill  v.  M.  S.  <fc 
L.  By.  Co.,  L.  R.  8  Q.  B.  186  ;  42  L.  J-  Q.  B.  89).  It  will  also  be  a  defence  if  the 
carrier  can  establish  that  the  damage  or  loss  was  due  to  an  "  act  of  God."  The 
events  excepted  as  "  acts  of  God  "  seem  to  include  all  disturbances  of  nature  so 
sudden  or  violent  as  to  be  practically  irresistible  (Nichols  v.  Marsland,  L.  R.  10  Ex. 
268  ;  44  L.  J.  Ex.  134  ;  2  Ex.  D.  1 ;  46  L.  J.  Ex.  174  ;  Nugent  v.  Smith,  1  C.  P.  D. 
34,  423  ;  45  L.  J.  C.  P.  28,  697).  A  frost  of  extraordinary  severity  that  could  not 
be  foreseen  has  been  held  to  constitute  vis  major,  or,  in  this  sense,  an  act  of  God 
(Blyth  V.  Birmingham  Waterworks  Co.,  11  Ex.  781) ;  so,  too,  has  a  great  and 
une:?peeted  fall  of  snow  (Briddon  v.  O.  N.  By.  Co.,  28  L.  J.  Ex.  51) ;  as,  also,  a 
violent  tempest  (Nugent  v.  Smith,  supra ;  Biver  Wear  Commissioners  v.  Adamson, 
2  App.  Cas.  734,  749  ;  47  L.  J.  Q.  B.  193). 

(/)  A  common  carrier  is,  justified  in  refusing  to  carry,  if  his  conveyance  is 
already  fuU  and  he  has  not  convenience  to  carry  that  which  otherwise  he  would 
be  bound  to  carry  according  to  his  profession  (Lovett  v.  Sobbs,  2  Show.  428 ; 
Biley  v.  Home,  5  Bing.  217),  or  if  from  any  cause  the  goods  offered,  either  by 
reason  of  the  mode  in  which  they  are  packed  or  otherwise,  are  unusually  dangerous 
or  unusually  hazardous  to  carry  {Edwards  v.  Sherratt,  1  East,  604),  or  if  the  goods 
are  brought  at  an  unreasonable  time  (Lane  v.  Cotton,  1  Ld.  Raym.  652  ;  Pickford  v. 
Grand  Junction  By.  Co.,  12  M.  &  W.  776). 

(g)  See  ante,  p.  108. 
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Denial  of  alleged  Damage  to  Goods. 
The  goods  were  not  either  broken  or  damaged  (if  at  all)  whilst  being 
carried  upon  the  alleged  journey. 


Defence  to  the  Claim  on  p.  109 /or  not  delivering  within  a  reasonable  Time. 

1.  The  defendant  admits  that  he  received  the  said  goods  from  the 
plaintifi  for  the  purpose  and  on  the  terms  set  out  in  the  Statement  of  Claim. 

2.  The  defendant  did  within  a  reasonable  time  in  that  behalf  carry  the 

said  goods  from to ,  and  then  deliver  them  to  the  plaintiff.    He 

delivered  them  to  the  plaintifi  on  the ,  19 — ,  which  was  a  reasonable 

time  in  that  behalf. 


Denial  of  an  alleged  Contract  to  deliver  in  Time  for  a  particular  Market. 

The  defendants  did  not  contract  to  deliver  the  said  goods  in  time  for  the 
alleged  market. 

Defence  to  an  Action  against  a  Railway  Company  for  Over-charges,  that  the 
alleged  Over-charges  were  paid  voluntarily  and  with  full  knowledge  of  the 
Facts  (h). 

The  alleged  over-charges  were  paid  by  the  plaintiff  to  the  defendants 
voluntarily,  with  full  knowledge  of  the  facts,  and  were  not  paid  under 
compulsion  or  extorted  as  alleged. 


Defence  to  a  like  Action  under  Section  90  of  the  Railway  Clauses  Consolida- 
tion Act,  1845,  that  the  Charges  were  not  contrary  to  that  Enactment  {i). 

1.  The  goods  of  the  plaintiff  were  not  carried  by  the  defendants  over  the 
same  portion  only  of  the  line  of  railway  as  those  of  the  said  other  persons, 
or  of  any  of  them. 

2.  The  goods  of  the  plaintiff  were  not  of  a  like  description  with  those  of 
the  said  other  persons,  or  of  any  of  them. 


Defence  that  the  Goods  were  within  the  Carriers  Act,  1830,  and  were  above 
the  Value  of  £10,  and  were  not  declared  or  insured  {k).  • 

The  goods  referred  to  in  the  Statement  of  Claim  were  above  the  value  of 
£10,  and  consisted  of  articles  mentioned  in  the  first  section  of  the  Carriers 

(h)  See  ante,  p.  203.  It  is  no  defence  to  an  action  by  a  railway  company  for  its 
charges  that  the  charges  constitute  an  "  undue  prejudice  "  contrary  to^.  2  of 
the  Railway  and  Canal  Traffic  Act,  1854  {L.  tfc  Y.  By.  Co.  v.  Greenwood,  21  Q.  B.  D. 
215  ;  58  L.  J.  Q.  B.  16  ;  and  see  ante,  p.  112). 

(i)  See  ante,  p.  112. 

{k)  The  common  law  liability  of  a  common  carrier  was  greatly  restricted  by  the 
Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4,  c.  68),  s.  1  of  which  enacts  that  :— 
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Act,  1830,  tliat  is  to  say,  silks  [or,  as  the  case  may  he],  and  their  value 
and  na.ture  was  not  declared,  nor  was  any  increased  charge  paid,  nor  was  any 

"  No  mail  contractor,  stage-ooacli  proprietor,  or  other  common  carrier  by 
land  for  hire,  shaE  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or 
property  of  the  descriptions  following  (that  is  to  say) :  gold  or  silver  coin  of  this 
realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanu- 
factured state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  timepieces 
of  any  description,  trinkets,  biUs,  notes  of  the  governor  and  company  of  the  Banks 
of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of  money  English  or 
foreign,  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures, 
gold  or  silver  plate  or  plated  articles,  glass,  china,  sUks  in  a  manufactured  or 
unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  fur  or  lace  "  (not  including  machine-made  lace,  see  Carriers  Amendment 
Act,  1865  (28  &  29  Vict.  c.  94),  s.  1),  "  or  any  of  them,  contained  in  any  parcel 
or  package  which  shall  have  been  dehvered  either  to  be  carried  for  hire  or  to 
accompany  the  person  of  any  passenger  in  any  mail  or  stage-coach  or  other  pubUe 
conveyance,  when  the  value  of  such  article  or  articles  or  property  aforesaid  con- 
tained in  such  parcel  or  package  shall  exceed  the  sum  of  ten  pounds ;  unless  at 
the  time  of  the  dehvery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such 
mail  contractor,  stage-coach  proprietor,  or  other  common  carrier,  or  to  his,  her, 
or  their  bookkeeper,  coachman,  or  other  servant,  for  the  purpose  of  being  carried 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature 
of  such  article  or  articles  or  property  shall  have  been  declared  by  the  person  or 
persons  sending  or  deUvering  the  same,  and  such  increased  charge  as  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the  person  receiving 
such  parcel  or  package."  (See  Dyke  v.  South  Eastern  and  Chatham  By.  Com- 
mittee, 17  Times  L.  R.  651 ;  Casswell  v.  Cheshire  Lines  Committee,  [1907]  2  K.  B. 
499  ;  76  L.  J.  K.  B.  734.) 

As  to  what  articles  are  within  the  Act,  see  Bernstein  v.  Baxendale,  6  C.  B.  N.  S. 
251 ;  28  L.  J.  C.  P.  265 ;  Brunt  v.  Midland  By.  Co.,  2  H.  &  C.  889  ;  33  L.  J.  Ex. 
187  ;  Whaite  v.  L.  &  Y.  By.  Co.,  L.  R.  9  Ex.  67 ;  43  L.  J.  Ex.47.  It  is  a  question  of 
fact  for  the  jury  whether  an  article  is  of  the  description  mentioned  in  the  statute 
{Brunt  V.  Midland  By.  Co.,  supra ;  Woodward  v.  L.  &  N.  W.  By.  Co.,  3  Ex.  D.  121). 
The  box  or  packing  case  containing  articles  which  are  within  the  Act  is  held,  in 
general,  to  be  accessory  to  the  contents  for  the  purposes  of  the  Act  {Wyld  v. 
Pickford,  8  M.  &  W.  443) ;  but  where  the  box  or  case  contains  articles  some  of 
which  are  within  the  statute  and  some  not,  the  value  of  the  box  or  case  and  of  the 
articles  not  within  the  statute  may  be  recoverable  separately  (Treadviin  v.  O.  E. 
By.  Co.,  L.  R.  3  C.  P.  308  ;  37  L.  J.  C.  P.  83). 

Where  the  plaintiEE  has  omitted  to  declare  the  value  of  the  goods,  the  carrier 
is  not  deprived  of  the  protection  of  the  Act  by  reason  of  there  having  been  no 
notice  affixed  to  his  office  or  receiving-house  demanding  an  increased  charge 
(Baxendale  v.  Hart,  6  Ex.  769  ;  21  L.  J.  Ex.  123) ;  but  when  the  sender  of  goods 
has  declared  their  value  in  accordance  with  the  statute,  it  Ues  upon  the  carrier  to 
demand  the  increased  charge  specified  in  such  notice,  and  if  he  accepts  the  goods 
without  such  demand,  he  is  liable  for  loss  or  injury  to  them,  although  the  increased 
charge  is  not  tendered  or  paid  (Behrens  v.  O.  N.  By.  Co.,  6  H.  &  N.  366  ;  7  Ih.  950 ; 
30  L.  J.  Ex.  153  ;  31  Ih.  299). 
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engagement  to  pay  the  same  accepted  by  the  person  receiving  the  said 
goods. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.,  No.  V.,  10.) 


Reply  to  a  Defence  under  the  Carriers  Act,  1830,  that  the  Loss  was  occasioned 
hy  the  Felonious  Acts  of  the  Defendants'  Servants  (I). 

The  loss  of  the  goods  arose  from  the  felonious  acts  of  the  defendants' 
servants. 

A  carrier  who  contracts  to  carry  goods  partly  by  land  and  partly  by  water  is 
entitled  to  the  benefit  of  the  Act  in  respect  of  loss  or  injury  in  the  course  of  the 
land  journey  {Le  Conteur  v.  L.  <&  8.  W.  By.  Co.,  L.  E.  1  Q.  B.  54  ;  35  L.  J.  Q.  B. 
40  ;  and  see  Millen  v.  Brasch,  8  Q.  B.  D.  at  p.  37  ;  10  lb.  142 ;  52  L.  J.  Q.  B.  127). 

This  statute,  in  the  cases  to  which  it  relates,  protects  the  carrier  from  aU  UabUity 
for  loss  except  where  the  loss  arises  from  the  felonious  acts  of  his  servants.  Hence, 
where  the  defendant  pleads  a  defence  under  the  Carriers  Act,  a  reply  that  the  loss 
was-occasioned  by  the  defendant's  negUgence  would  be  bad  (see  Hinton  v.  Dibbin, 
2  Q.  B.  646),  and  a  carrier  is  not  deprived  of  the  protection  of  the  Act  by  the  fact 
that  the  loss  of  or  injury  to  the  goods  happens  after  they  have  been  negligently 
taken  by  him  beyond  their  destiuation  {Morritt  v.  N.  E.  By.  Co.,  1  Q.  B.  D.  302; 
45  L.  J.  Q.  B.  289).  But  the  statute  affords  no  defence  to  a  claim  for  any  default 
or  negligence  other  than  a  loss  of  or  injury  to  the  goods  {Heam  v.  L.  &  S.  W.  By. 
Co.,  10  Ex.  793).  If,  therefore,  the  goods  have  been  lost,  and  the  Claim  charges 
only  a  breach  by  non-delivery,  a  Defence  under  the  Carriers  Act  should  allege  that 
the  non-delivery  complained  of  was  by  reason  of  the  loss.  (See  Pianciani  v. 
L.  <fc  S.  W.  By.  Co.,  18  C.  B.  226.)  A  loss  may  be  within  the  protection  of  the 
statute,  though  it  is  temporary  and  not  permanent,  and,  if  the  carrier  in  such  case 
delivers  the  goods  within  a  reasonable  time  after  he  has  recovered  them,  he  will 
not  be  liable  for  any  damage  consequent  on  their  detention  (Millen  v.  Brasch, 
supra). 

(I)  The  protection  afforded  by  the  Carriers  Act  does  not  extend  to  loss  or  injury 
caused  by  the  felonious  acts  of  the  carrier's  servants  (see  s.  8),  and  the  carrier  is 
not  prevented  by  the  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854  (see 
next  page),  from  Umiting  his  liability  by  means  of  a  contract  so  as  to  exclude, 
in  the  absence  of  negligence  or  default  on  his  part  or  on  the  part  of  his  servants 
within  the  scope  of  their  employment,  liability  for  the  felonious  acts  of  servants 
(Shaw  V.  6?.  W.  By.  Co.,  [1894]  1  Q.  B.  373). 

Where  a  carrier  enters  into  a  sub-contract  with  other  parties  with  respect  to 
goods  which  he  has  undertaken  to  carry,  the  servants  employed  by  such  sub- 
contractors are  servants  in  the  employ  of  the  carrier  within  the  meaning  of  s.  8 
oftheAot(iifac7rav.i.cfc»S'.  If.  %.  Co.,  2  Ex.  415  ;  Stephensw.L.  dh  S.  W.By.Co., 
18  Q.  B.  D.  121  ;  and  as  to  the  oonistruotion  of  the  word  "  servants  "  in  s.  7  of  the 
Eailway  and  Canal  Traffic  Act,  1854,  see  Doolan  v.  Midland  By.  Co.,  2  App.  Cas. 
792).  But  where  a  railway  company  allowed  goods  to  be  removed  from  the 
station  by  a  person  who  fraudulently  represented  to  them  that  he  was  a  carman 
in  the  employ  of  such  sub-contractors,  it  was  held  that  the  company  were  not 
estopped  from  showing  that  such  person,  who  had  afterwards  stolen  the  goods, 
was  not  their  servant  {Way  v.  6.  E.  By.  Co.,  1  Q.  B.  D.  192  ;  45  L.  J.  Q.  B.  874). 
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Particulars : — 

The  goods  were  stolen  during  the  journey  from to ,  by  the 

defendants'  servants  who  had  charge  of  the  train  in  which  the  same  were 
[or,  as  the  case  may  he]. 


Defence  to  an  Action  against  a  Railway  Company  for  Loss  of  or  Injury  to 
Goods,  that  the  Goods  were  received  and  carried  under  a  Special  Con- 
tract exempting  the  Defendants  from  Liahility  under  the  Railway  and 
Canal  Tr(^o  Act,  1854  (m). 

To  prove  such  a  reply  as  above  it  must  be  shown  by  reasonable  evidence,  so  as 
to  raise  a  primA  facie  case,  that  the  goods  were  stolen  by  the  company's  servants, 
but  it  is  not  necessary  to  prove  which  particular  servant  or  servants  committed 
the  felony.  (See  M'Queen  v.  6.  W.  By.  Co.,  L.  R.  10  Q.  B.  569  ;  44  L.  J.  Q.  B, 
130.) 

(to)  Where  the  claim  against  a  carrier  is  founded  upon  his  common  law  liability, 
and  the  defence  relied  upon  is  a  special  contract  between  the  parties,  such  special 
contract,  or  so  much  of  it  as  is  material,  should  be  set  out  or  stated  in  the  Defence. 
If  the  defendant  is  a  railway  company  or  canal  company,  any  special  contract 
made  by  it  must  satisfy  the  requirements  of  s.  7  of  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  which  enacts  that  every  railway  company  and  canal 
company  "shall  be  liable  for  the  loss  of,  or  for  any  injury  done  to,  any  horses, 
cattle,  or  other  animals,  or  to  any  articles,  goods  or  things  in  the  receiving, 
forwarding  or  delivering  thereof,  occasioned  by  the  neglect  or  default  of  such 
company  or  its  servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  and  given  by  such  company  contrary  thereto,  or  in  anywise  limiting  such 
liability ;  every  such  notice,  condition,  or  declaration  being  hereby  declared  to  be 
null  and  void.  Provided  always,  that  nothing  herein  contained  shall  be  construed 
to  prevent  the  said  companies  from  making  such  conditions  with  respect  to  the 
receiving,  forwarding,  and  delivering  of  any  of  the  said  animals,  articles,  goods,  or 
things,  as  shaU  be  adjudged  by  the  Court  or  judge  before  whom  any  question 
relating  thereto  shall  be  tried  to  be  just  and  reasonable.  Provided  always,  that 
no  greater  damages  shall  be  recovered  for  the  loss  of,  or  for  any  injury  done  to,  any 
such  animals  beyond  the  sums  hereinafter  mentioned  ;  (that  is  to  say)  for  any 
horse,  £50 ;  for  any  neat  cattle,  per  head,  £15  ;  for  any  sheep  or  pigs,  per  head 
£2 ;  unless  the  person  sending  or  delivering  the  same  to  such  company  shall,  at 
the  time  of  such  delivery,  have  declared  them  to  be  respectively  of  higher  value 
than  as  above  mentioned ;  in  which  case  it  shall  be  lawful  for  such  company  to 
demand  and  receive  by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned  a  reasonable  percentage  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be 
paid  in  addition  to  the  ordinary  rate  of  charge  ;  and  such  percentage  or  increased 
rate  of  charge  shall  be  notified  in  the  manner  prescribed  in  the  statute  11  Geo.  4 
&  1  Will.  4,  c.  68,  and  shall  be  binding  upon  such  company  in  the  manner  therein 
mentioned.  Provided  also,  that  the  proof  of  the  value  of  such  animals,  articles, 
goods,  and  things,  and  the  amount  of  the  injury  done  thereto,  shall  in  all  cases  lie 
upon  the  person  claiming  compensation  for  such  loss  or  injury.  Provided  also, 
that  no  special  contract  between  such  company  and  any  other  parties  respecting 
the  receiving,  forwarding,  or  delivering  of  any  animals,  articles,  goods,  or  things 
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1.  The  goods  were  received  by  the  defendants  to  be  carried  under  a 
special  contract  between  the  plaintifi  and  defendants  which  was  signed  by 


as  aforesaid,  shall  be  bindmg  upon  or  affect  any  such  party  unless  the  same  be 
signed  by  him,  or  by  the  person  delivering  such  animals,  articles,  goods,  or  things 
respectively,  for  carriage.  Provided  also,  that  nothing  herein  contained  shall 
alter  or  affect  the  rights,  privileges,  or  liabilities  of  any  such  company  under  the 
said  Act,  11  Geo.  4  &  1  WiU.  4,  c.  68,  with  respect  to  articles  of  the  descriptions 
mentioned  in  the  said  Act." 

Under  the  above  statute,  the  following  conditions  have  been  held  to  be  reason- 
able : — That  no  claim  for  loss  would  be  allowed  unless  made  within  seven  days 
of  the  time  when  the  goods  should  have  been  dehvered  (Lewis  v.  O.  W.  By.  Co., 
5  H.  &  N.  867 ;  29  L.  J.  Ex.  425  ;  but  see  Murphy  v.  Midland  Q.  W.  By.  of  Ireland, 
[1903]  2  I.  R.  5) ;  that  the  company  would  not  be  answerable  for  the  loss  of  any 
goods  which  were  untruly  or  incorrectly  described  in  the  receiving  note  (75.) ; 
that  in  carrying  fish  the  company  would  not  be  responsible  under  any  circum- 
stances for  loss  of  market,  or  for  other  loss  or  injury  arising  from  delay  or  detention 
of  train,  exposure  to  weather,  stowage,  or  from  any  cause  whatever  other  than 
gross  neglect  or  fraud  {Beal  v.  Sonth  Devon  By.  Co.,  5  H.  &  N.  875  ;  29  L.  J.  Ex. 
441  ;  3  H.  &  C.  337) ;  that  in  canying  meat  the  company  would  not  be  liable  for 
loss  of  market,  provided  the  goods  were  delivered  in  reasonable  time  after  the 
arrival  thereof  at  the  station  from  whence  delivery  was  to  be  made  (Lord  v. 
Midland  By.  Co.,  L.  R.  2  C.  P.  339  ;  and  see  White  v.  G.  W.  By.  Co.,  2  C.  B.  N.  S. 
7  :  26  L.  J.  0.  P.  158). 

The  following  are  instances  of  conditions  which  have  been  held  unreasonable  : — 
That  the  company  should  not  be  liable  for  the  loss,  detention,  or  damage  of  any 
package  insufficiently  or  improperly  packed  (Simons  v.  G.  W.  By.  Co.,  18  C.  B. 
805 ;  Carton  v.  Bristol  <fc  Exeter  By.  Co.,  1  B.  &  S.  112  ;  30  L.  J.  Q.  B.  273) ; 
that  the  company  should  not  be  responsible  for  the  loss  of  or  injury  to  certain 
specified  goods,  unless  declared  and  insured  according  to  their  value  (Peek  v.  North 
Staffordshire  By.  Co.,  10  H.  L.  0.  472 ;  32  L.  J.  Q.  B.  241 ;  see  Ashendon  v. 
L.  <Ss  B.  By.  Co.,  5  Ex.  D.  190  ;  42  L.  T.  586,  where  a  like  condition  as  to  dogs  was 
held  bad  ;  see  also  Dickson  v.  G.  N.  By.  Co.,  18  Q.  B.  D.  176) ;  that  the  owner  of 
cattle  sent  by  the  railway  must  see  to  the  efficiency  of  the  waggon  before  he  allows 
his  stock  to  be  placed  therein,  and  complaint  must  be  made  in  writing  as  to  all 
defects  before  it  leaves  the  station  (Gregory  v.  Midland  By.  Co.,  2  H.  &  C.  944 ; 
33  L.  J.  Ex.  155) ;  that  the  owners  of  live  stock  should  undertake  all  risks  of 
conveyance,  loading  and  unloading  whatsoever,  as  the  company  would  not  be 
responsible  for  any  injury  or  damage,  howsoever  caused,  occurring  to  any  live 
stock  travelling  upon  their  railway  (M'Manus  v.  L.  &  Y.  By.  Co.,  4  H.  &  N.  327 ; 
28  L.  J.  Ex.  353)  ;  that,  upon  the  carriage  of  cattle  at  the  ordinary  rates,  the 
company  should  not  be  answerable  for  any  danger  arising  from  over-carriage, 
detention  or  delay  in  conveying  or  delivering,  however  caused  (Allday  v.  G.  W. 
By,  Co.,  5  B.  &  S.  903  ;  34  L.  J.  Q.  B.  6) ;  that  horses  were  to  be  carried  entirely 
at,  the  owner's  risk  (M'Cance  v.  L.  &  N.  W.  By.  Co.,  7  H.  &  N.  477  ;  31  L.  J.  Ex. 
65) ;  that  the  company  should  not  be  liable  for  damage  to  cattle  from  any  cause 
whatever,  and  that  cattle  should  be  carried  entirely  at  the  owner's  risk  (Gregory  v. 
Midland  By.  Co.,  supra  ;  see  Booth  v.  N.  E.  By.  Co.,  L.  R.  2  Ex.  173  ;  36  L.  J.  Ex. 
83,  where  a  similar  condition  was  held  bad,  although  the  owner  was  allowed  a 
free  pass  for  a  person  to  take  care  of  the  cattle).     But  in  several  of  the  last  cited 
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the  plaintifi  [or,  by  the  person  delivering  the  goods]  and  dated  the 

,  19—. 

cases,  one  of  the  grounds  of  decision  was  that  the  conditions  purported  to  be 
applicable  in  all  cases,  and  that  the  railway  company  did  not  offer  the  consignor 
any  reasonable  alternative  of  sending  the  goods  on  any  other  terms.  (See  Peek  v. 
North  Staffordshire  Ry.  Co.,  Simons  v.  0.  W.  By.  Co.,  Ashendon  v.  L.  <Ss  B.  By.  Co., 
Dickson  V.  0.  N.  By.  Co.,  supra.)  Where  the  company  have  two  rates  of  charge 
for  the  carriage  of  particular  kinds  of  goods,  one  being  the  ordinary  reasonable 
and  lawful  rate  at  which  they  carry  such  goods,  subject  to  the  ordinary  responsi- 
bilities of  carriers,  and  the  other  a  lower  rate  at  which  they  carry  such  goods  only 
on  the  conditions  of  a  special  contract  exempting  them  from  all  liability  for  loss 
or  injury,  and  the  consignor,  knowing  that  he  has  the  alternative  at  his  option  of 
having  the  goods  carried  at  the  ordmary  rate  and  upon  the  ordinary  terms  as 
to  the  carrier's  liability,  sends  them  at  the  lower  rate  and  subject  to  a  special 
contract  signed  according  to  the  statute  and  containing  conditions  such  as  those 
last  mentioned  such  conditions  have,  in  many  cases,  been  held  to  be  just  and 
reasonable,  and  to  be  binding  on  the  consignor.  (See  Robinson  v.  G.  W.  By.  Co., 
35  L.  J.  C.  P.  123 ;  Lewis  v.  Q.  W.  By.  Co.,  3  Q.  B.  D.  195  ;  47  L.  J.  Q.  B.  131 ; 
Manchester  By.  Co.  v.  Brown,  8  App.  Gas.  703  ;  G.  W.  By.  Co.  v.  McCarthy,  12 
App.  Gas.  218  ;  Western  Electric  Co.,  Ltd.  v.  G.  E.  By.  Co.,  [1914]  3  K.  B.  554 ; 
83  L.  J.  K.  B.  1326.) 

As  to  what  is  a  sufficient  reference  to  a  special  condition  to  embody  it  in  a  note 
signed  by  the  consignor  which  does  not  itself  contain  the  condition,  see  Peek  v. 
North  Staffs.  By.  Co.,  supra  ;  and  Lewis  v.  G.  W.  By.  Co.,  3  Q.  B.  D.  195 ;  47  L.  J. 
Q.  B.  131.  Where  a  consignor  or  his  agent  for  delivery  signs  a  consignment 
note  containing  such  conditions,  he  must  be  taken  to  have  known  its  contents, 
although  he  signed  it  without  reading  them.  (See  Lewis  v.  G.  W.  By.  Co., 
5  H.  &  N.  867  ;  29  L.  J.  Ex.  425  ;  and  "  Bailments,"  ante,  p.  69.) 

Section  7  limits  the  damages  for  loss  of  or  injury  to  animals  to  certain  fixed 
sums,  but  permits  the  companj'  to  demand  a  reasonable  percentage  for  increased 
risk  upon  the  excess  of  value  declared  beyond  such  sums.  This  does  not  entitle 
the  company  to  demand  such  percentage,  unless  the  person  sending  the  animals 
declares  the  higher  value  with  the  intention  of  paying  it ;  the  company  is  bound 
to  carry  at  the  ordinary  rate  of  charge  if  the  sender  requires  it,  but  will  do  so  in 
such  case  without  the  increased  risk,  notwithstanding  they  may  have  notice  of 
the  higher  value  of  the  animals  (Bohinson  v.  L.  <fc  8.  W.  By.  Co.,  19  C.  B.  N.  S.  51 ; 
34  L.  J.  G.  P.  234).  A  declaration  of  value  made  in  order  to  get  the  goods  carried 
at  a  lower  rate  will  bind  the  owner  on  the  question  of  damages  {M'Cance  v.  L.  <& 
N.  W.  By.  Co.,  3  H.  &  G.  343  ;  34  L.  J.  Ex.  39). 

If  some  of  the  conditions  contained  in  a  special  contract  are  unreasonable,  the 
company  may  nevertheless  rely  on  others  of  them  which  are  reasonable  [M'Cance 
V.  L.  &  N.  W,  By.  Co.,  supra).  But  a  condition,  which  purported  to  exempt  the 
company  from  all  liability  for  loss  in  any  case,  and  was  therefore  held  unreason- 
able as  extending  even  to  a  loss  by  gross  negligence  or  wilful  default  (in  a  case 
where  no  alternative  was  offered  by  the  company),  was  held  not  to  be  divisible 
and  to  be  no  protection  to  the  company,  even  assuming  that  the  loss  arose  merely 
from  accident  and  without  any  neghgence  or  default  on  their  part  [Ashendon  v. 
L.  &  B.  By.  Co.,  5  Ex.  T).  590  ;  see  also  Manchester  By.  Co.  v.  Brown,  8  App.  Gas. 
703). 

B.L.  35 
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2.  The  said  contract  was  subject  to  certain  just  and  reasonable  condi- 
tions contained  in  it,  one  of  wliicli  was  [here  state  the  condition  exempting 
from  liability]. 

3.  The  loss  [or,  injury]  complained  of  arose  from [show  that  the  loss 

or  injury  arose  from  a  cause  within  the  meaning  of  the  exemption],  and  the 
defendant  is  exempted  from  liability  in  respect  thereof  under  the  said 
condition. 

II.  Of  Passbngees  by  Land  (n). 

Denial  that  the  Plaintiff  was  a  Passenger. 

The  plaintiS  did  not  become  nor  was  he  a  passenger  to  be  carried  by  the 
defendants  for  reward,  or  at  all. 

In  general,  passengers'  luggage  received  for  carriage  by  a  railway  company  is 
"  goods  "  within  s.  7,  and  any  special  contract  or  condition  limiting  the  liability 
of  the  company  in  respect  of  the  loss  or  injury  of  such  luggage  must  be  just  and 
reasonable,  and  must  be  signed  as  required  by  that  section,  in  order  to  protect 
the  company  {Gohen  v.  S.  E.  By.  Co.,  1  Ex.  D.  217  ;  2  76.  253  ;  45  L.  J.  Ex.  298 ; 
46  lb.  417  ;  Ctitler  v.  N.  L.  By.  Co.,  19  Q.  B.  D.  64  ;  66  L.  J.  Q.  B.  648). 

The  Act  does  not  apply  to  the  receiving  of  goods  by  railway  companies  at  their 
stations  for  safe  custody  and  re-delivery  to  the  owners,  and  not  for  the  purpose 
of  carriage  (Van  Toll  v.  8.  E.  By.  Co.,  12  C.  B.  N.  S.  75  ;  31  L.  J.  C.  P.  241) ;  and 
therefore  in  such  oases  an  unsigned  condition,  if  sufficiently  brought  to  the  notice 
of  the  owner,  may  exempt  the  company  from  responsibility  for  loss  or  damage 
(lb. ;  seo  '^Bailments,''  ante,  p.  69). 

The  provisions  of  this  statute  with  respect  to  the  requisites  of  special  contracts 
only  apply  in  cases  of  loss  or  injury  occasioned  by  the  neglect  or  default  of  the 
company  or  its  servants,  and  not  in  cases  of  loss  or  injury  arising  purely  from 
accident.  (See  Harrison  v.  L.  di  B.  Ry.  Co.,  2  B,  &  S.  122  ;  31  L.  J.  Q.  B.  113  ; 
Shaw  v.  0.  W.  Ry.  Co.,  [1894]  1  Q.  B.  373.) 

As  to  the  carriage  of  goods  by  sea  by  railway  companies,  see  "  Shipping,"  ante, 
p.  231. 

(«.)  Carriers  by  land  do  not  warrant  that  the  carriages  arc  "  road-worthy,"  and 
they  are  not  hable  to  a  passenger  injured  in  consequence  of  a  latent  defect  in  the 
carriage,  which  it  was  impossible  to  detect  either  during  construction  or  after- 
wards {Readhead  v.  Midland  By.  Co.,  L.  R.  4  Q.  B.  379  ;  38  L.  J.  Q.  B.  169). 
They  are,  however,  liable  if  the  defect  is  one  that  could,  by  the  exercise  of  care 
and  skiU,  be  discovered  during  construction,  or  is  one  which  could,  by  the  exercise 
of  care  and  skill,  have  been  avoided,  even  though  the  carriage  be  made  for  them 
by  an  independent  contractor  (Francis  v,  Coclcrell,  L.  R.  5  Q.  B.  184,  194  ;  ib. 
501,  508,  513  ;  39  L.  J.  Q.  B.  113,  291 ;  and  see  SMrp  v.  Grey,  9  Bmg.  457,  459), 
Railway  companies  are  bound  to  provide  reasonable  accommodation  for  their 
passengers,  including  reasonable  faciUties  for  entering  or  leaving  their  trains 
(Cockle  V.  L.  <&  S.  E.  By.  Co.,  L.  R.  7  C.  P.  323  ;  Jackson  v.  Met.  Ry.  Co.,  3  App. 
Caa.  193 ;  47  L.  J.  0.  P.  303  ;  Bobson  v.  N.  E.  By.  Co.,  2  Q.  B.  D.  85,  88  ;  46 
L.  J.  Q.  B.  50). 

The  action  for  a  breach  of  duty  in  carrying  a  passenger  or  his  luggage  is  so  far 
independent  of  contract  that  the  passenger  may  maintain  an  action  in  his  own 
name,  though  another  person  took  and  paid  for  the  ticket  for  him  (Marshall  v. 
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The  like. 
The  defendant  did  not  receive  the  plaintifi  as  a  passenger  to  be  carried 
as  alleged,  or  at  all. 

(See  E.  S.  C,  1883,  App.  D.,  Sect.  V.,  No.  3.) 


Denial  of  the  alleged  Negligence,  and  of  the  alleged  Injuries. 

1.  The  defendants  were  not  guilty  of  the  alleged  or  any  negligence  or 
want  of  care  or  skill  in  or  about  carrying  the  plaintiff. 

2.  The  plaintifi  was  not  injured  or  damaged  as  alleged,  or  at  all. 


Defence  of  a  Special  Contract  hy  which  the  Passenger  agreed  to  relieve  the 
Defendants  from  all  Liability  for  Personal  Injury  (o). 

The  plaintifi  became  and  was  a  passenger  to  be  carried  by  the  defendants 
by  railway  on  the  said  journey  upon  the  terms,  amongst  others,  that  the 
defendants  should  in  no  case  be  liable  to  him  for  any  injury,  loss  or  damage 
he  might  sustain  through  any  negligence  or  breach  of  contract  on  their 
part. 

Particulars : — 

[State  same,  e.g.,  The  said  terms  were  embodied  in  a  written  contract 
with  the  defendants  dated  the ,  19 — ,  signed  by  the  plaintifi.] 


Defence  to  an  action  for  Loss  of  a  Passenger's  Luggage,  that  the  Loss  arose 
from  the  Conduct  of  the  Plaintiff. 

The  alleged  failure  of  the  defendants  to  carry  the  said  luggage,  and  the 
loss  thereof,  was  not  due  to  any  default  on  the  part  of  the  defendants,  but 
was  caused  by  the  conduct  of  the  plaintifi  in  taking  it  out  of  the  custody 

of  the  defendants  at ,  during  the  said  journey,  and  there  leaving  it  on 

the  platform  \pr,  as  the  case  may  he\. 


Defence  that  the  Goods  lost  were  not  Ordinary  Passenger's  Luggage  (jj). 

1.  The  goods  mentioned  in  the  Statement  of  Claim  consisted  of  three 
boxes  which  were  delivered  by  the  plaintifi  to  the  defendants  as  ordinary 

York  By.  Co.,  11  C.  B.  665 ;  21  L.  J.  C.  P.  34  ;  Martin  v.  areat  Indian  Peninsula 
By.  Co...  L.  R.  3  Ex.  9). 

(o)  In  actions  by  passengers  for  personal  injuries,  a  special  contract  entered 
into  by  the  passenger  relieving  the  company  from  liability  may  constitute  a 
good  defence,  although  it  is  not  in  writing  or  signed  by  the  passenger  (see 
GalUn  r.  L.  &  N.  W.  By.  Co.,  L.  R.  10  Q.  B.  212 ;  44  L.  J.  Q.  B.  89  ;  Hall  v. 
N.  E.  By.  Co.,  L.  R.  10  Q.  B.  437  ;  44  L.  J.  Q.  B.  164) ;  but  with  regard  to 
passengers'  luggage  injured  or  lost  by  negligence  it  is  otherwise,  as  s.  7  of  the 
Railway  and  Canal  Traffic  Act,  1854,  is  applicable  to  luggage.  (See  ante,  pp.  114, 
543.) 

(p)  As  to  this  defence  see  ante,  p.  115. 
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passenger's  luggage,  and  were  received  by  the  defendants  as  sucli   in 
ignorance  of  tterr  contents. 

2.  The  said  goods  were  not  ordinary  passenger's  luggage  or  personal 
luggage  at  all,  but  consisted  of  and  contained  [here  state  the  contents]. 


Defence  of  Contributory  Negligence  to  a  Claim  in  respect  of  Personal 
Injuries  :  see  "  Carriers,"  post,  p.  731. 


Champerty. 
See  "  Maintenance,"  post,  p.  639. 


Companies  and  Cokpokations. 

Defence  to  the  Claim  on  p.  115,  6y   a  Company  for   Allotment  Money 

and  Calls  {q). 

1.  The  defendant  admits  the  allegations  contained  in  paragraphs  1,  2 
and  3  of  the  Statement  of  Claim. 

(q)  An  allottee  of  shares  may  in  general  refuse  to  accept  or  be  bound  by  the 
allotment  if  there  is  unreasonable  delay  m  making  it  {Bamsgale  Hold  Co.  v. 
Monteflore,  4  H.  &  C.  164 ;  35  L.  J.  Ex.  90) ;  or  if  it  is  made  by  persons  not 
authorized  to  make  it  (In  re  Stringer,  9  Q.  B.  D.  436  ;  In  re  Portuguese  Copper 
Mines  Co.,  45  Ch.  D.  16  ;  58  L.  J.  Ch.  813  ;  see  Ex  p.  Kennedy,  44  Ch.  D.  472 ; 
59  L.  J.  Ch.  288) ;  or  if  it  is  not  in  accordance  with  the  terms  of  his  application  (sec 
Beofc's  Case,  L.  R.  9  Ch.  392  ;  43  L.  J.  Ch.  531  ;  In  re  New  Eberhardt  Co.,  43  Ch.  D. 
118  ;  59  L.  J.  Ch.  73).  Bat  he  may  disentitle  himseK  from  raising  such  objections 
by  acts  of  acceptance  or  by  unreasonable  delay,  &c.  {See  In  re  Railway  Time 
Tables  Co.,  42  Ch.  D.  98  ;  58  L.  J.  Ch.  504 ;  In  re  Scottish,  Ac,  Co.,  23  Ch.  D.  413 ; 
51  L.  J.  Ch.  841.)  An  allotment  made  in  contravention  of  the  provisions  of  s.  4_ 
of  the  Companies  Act,  1900,  is  voidable  at  the  instance  of  the  allottee  within  one 
month  of  the  holding  of  the  statutory  meeting  of  the  company  (Companies  Act, 
1900,  s.  5,  and  see  Finance  and  Issiie,  Ltd.  v.  Canadian  Produce  Corporation,  [1905] 
lCh.37,47;  73  L.  J.  Ch.  751). 

Among  other  usual  grounds  of  defence  to  actions  for  calls  are  the  following, 
viz.,  that  the  call  was  not  made  or  was  not  duly  made  (see  Wilh  v.  Murray,  4  Ex. 
843  ;  In  re  Cawley  &  Co.,  42  Ch.  D.  209  ;  58  L.  J,  Ch.  633) ;  or  was  made  by  m- 
competent  jjersons  {York  Tramways  Co.  v.  Willows,  8  Q.  B.  D.  685) ;  or  was  not 
authorized  by  the  constitution  of  the  company  (see  South  Eastern  By.  Co.  v. 
Hebblewhite,  12  A.  &  E.  497  ;  Wetland  By.  Co.  v.  Berrie,  6  H.  &  N.  416 ;  30 
L.  J.  Ex.  163) ;  or  that  the  defendant  received  no  notice,  or  no  sufficient  notice, 
of  the  call.     (See  Miles  v.  Bough,  3  Q.  B.  845.) 

By  s.  87  of  the  Companies  Act,  1908,  it  is  provided  that  companies  which  invite 
the  public  to  subscribe  for  shares  shall  not  commence  any  business  or  exercise  any 
borrowing  powers  unless  (amongst  other  thmgs)  shares  to  be  paid  for  in  cash  have 
been  allotted  to  an  amount  not  less  than  the  minimum  subscription  fixed  on 
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2.  No  sharesintlieplaintificompany  were  ever  allotted  to  the  defendant. 

3.  No  notice  of  any  allotment  of  stares  was  ever  given  to  the  plaintifi. 

4.  In  the  alternative  the  defendant  says  that  no  allotment  to  him  of  any 
shares  in  the  plaintifi  company  was  ever  made.  If  the  plaintifi  company 
relies  upon  an  alleged  allotment  which  Messrs.  A,  B  and  C  purported  to 
make  on  August  21st,  1912,  the  defendant  says  that  the  said  Messrs.  A,  B, 
and  C  then  had  no  authority  to  make  the  same  or  any  allotment,  and 
moreover  that  the  allotment  which  they  purported  then  to  make  was  not 
in  accordance  with  the  terms  of  the  defendant's  application.  [Here  give 
particulars  of  facts  to  show  that  these  persons  had  no  authority  and  also  details 
of  the  alleged  discrepancy  between  the  application  and  the  allotment.'] 

5.  No  such  calls  as  are  alleged  in  paragraph  5  of  the  Statement  of  Claim 
were  ever  made  by  the  directors  of  the  plaintifi  company  or  at  all. 

6.  In  the  alternative,  the  defendant  says  that  no  such  call  was  ever  duly 
made.  [Here  insert  particulars  stating  facts  to  show  that  the  call  was  not 
duly  made.] 

7.  No  notice  of  the  making  of  either  such  call  was  ever  given  to  the 
defendant.    No  due  or  sufficient  notice  of  the  making  of  either  such  call 


allotment,  and  further  that  any  contract  made  by  such  companies  before  they  are 
entitled  to  commence  business  shall  be  provisional  only,  and  not  binding  on  the 
company  until  it  is  so  entitled,  and  then  it  becomes  binding  ipso  facto.  (See 
North  Stafford  Steel  Co.  v.  Ward,  L.  R.  3  Ex.  172 ;  37  L.  J.  Ex.  83  ;  Peirce  v. 
Jersey  Waterworks  Co.,  L.  R.  5  Ex.  209  ;  39  L.  J.  Ex.  156.)  It  would  appear  to 
be  a  good  defence  to  an  action  for  calls  that  the  provisions  of  the  above  section 
have  not  been  complied  with.  In  pleading  such  a  defence  the  provisions  which 
have  not  beeia  complied  with  should  be  distinctly  stated.  It  is,  in  general,  no 
defence  to  an  action  for  calls  that  the  shares  in  respect  of  which  the  calls  were 
made  have  been  forfeited  subsequently  to  the  making  of  the  call.  (See  Table  A., 
Art.  28.) 

Where  a  limited  company  is  being  wound  up  under  the  Companies  Acts,  a 
shareholder  cannot,  so  long  as  any  of  the  company's  creditors  remain  unpaid,  set 
off  against  a  claim  for  calls  made  in  the  winding-up  any  debt  due  to  him  from  the 
company  on  transactions  previous  to  the  winding-up  (See  the  Companies  Act, 
1862,  ss.  38  (7),  101.)  This  is  so,  even  where  the  winding-up  is  purely  voluntary 
{In  re  Pyle  Works  Co.,  4A  Ch.  D.  534  ;  SO  L.  J.  Ch.  489  ;  Government  Security  Co.  v. 
Dempsey,  50  L.  J.  C.  P.  199).  It  seems  also  that  the  same  rule  applies  where  the 
claim  is  for  calls  made  before  the  winding-up  of  such  company  (76. ;  Companies 
Act,  1908,  s.  165 ;  Calishefs  Case,  L.  R.  5  Eq.  214  ;  37  L.  J.  Ch.  208). 

A  debt  due  for  calls  on  the  shares  of  a  company  registered  under  the  Companies 
Act,  1908,  is  a  specialty  debt  within  s.  3  of  the  3  &  4  WUl,  4.  c.  42  ;  so  is  a  debt 
due  for  calls  in  a  company  incorporated  under  the  Lands  Clauses  Consolidation 
Act,  1845,  or  under  a  special  Act  containing  similar  provisions  as  to  calls  [Cork  and 
Bandon  By.  Co.  v.  Ooode,  13  C.  B.  826).  But  an  action  for  calls  by  a  company 
established  under  a  foreign  or  colonial  statute  is  in  general  an  action  founded  upon 
a  simple  contract  {Welland  By.  Co.  v.  Blake,  6  H.  &  N.  410  ;  30  L.  J.  Ex.  161), 
and  it  seems,  therefore,  that  the  period  of  limitation  for  such  action  is  six  years 
only  by  the  21  Jac.  1,  c.  16,  s.  3,  cited  post,  p.  625. 
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was  ever  given  to  the  defendant  as  required  by  the  Articles  of  Association 
of  the  plaintifi  company,  or  at  all. 

Articles  23  and  24  of  the  Articles  of  Association  of  the  plaintifi  company 
require  that  twenty-one  days'  notice  of  the  making  of  any  call  should  be 
given  to  each  shareholder,  and  no  such  notice  was  ever  given  to  the 
defendant. 


Defence  to  an  Action  for  Galls  that  the  Defendant  was  induced  to  take  the 
Shares  by  Fraud  :  see  "  Fraud,"  post,  p.  568. 


For  a  Defence  of  Infancy,  see  "  Infant,"  fast,  p.  599. 


Defence  that  the  Defendant  only  became  liable  to  apply  for  Shares  under  an 
Underwriting  Agreement,  and  is  only  liable  to  subscribe  for  his  quota  of 
tlie  Shares  msntioned  in  the  Statement  of  Claim. 

Further,  or  in  the  alternative,  the  defendant  says  that  he  is  not  liable  (if 
at  all)  to  take  and  pay  for  100  shares  as  alleged  in  the  Statement  of  Claim, 
but  only  a  less  number.  The  defendant  became  liable  to  apply  for  or 
take  or  pay  for  any  shares  under  an  underwriting  agreement  in  writing, 

dated  the ,  19 —  and  not  otherwise.    That  agreement  provided 

that  if  the  public  subscribed  bond  fide  for  5000  shares,  then  the  defendant's 
responsibility  was  to  cease,  but  if  the  public  did  not  subscribe  such  an 
amount,  but  should  bond  fide  subscribe  any  smaller  amount,  the  defendant's 
undertaking  was  to  stand  for  the  number  of  shares  that  would  constitute 
liis  pro  raid  contribution  with  the  other  underwriters  to  make  up  the 
difierence  between  the  amount  subscribed  by  the  public  and  the  5000  shares 
underwritten.  Although  the  public  did  not  subscribe  for  5000  shares, 
they  subscribed  for  3000  [or  a  larger  number  of  shares],  and  the  defendant's 
pro  ratd  contribution  to  make  up  the  difierence  between  the  amount 
subscribed  by  the  public  and  the  total  amount  underwritten  was  40  shares 
or  less.  And  the  defendant  did  before  action,  to  wit,  in  the  month  ■ — — , 
19 — ,  apply  for  and  take  and  pay  for  40  shares. 


Defence  to  an  Action  on  an  Award  under  the  Lands  Clauses  Consolidation 

Act  (r). 

1.  The  award  referred  to  in  the  Statement  of  Claim  purports  to  have 
been  made  pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
amount  thereby  awarded  and  claimed  was  in  this  action  so  awarded  as 
and  for  compensation  for  the  compulsory  taking  by  the  defendant  company 
of  certain  land  of  the  plaintiff,  situate  at in  the  county  of ,  and 

(r)  See  ante,  p.  117.  The  amount  awarded  is  not  payable  until  a  conveyance 
has  been  executed  {East  London  Union  v.  Metropolitan  By.  Co.,  L.  R.  4  Ex.  309  ; 
.S8  L.  J.  Ex.  22.5). 
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for  the  injuriously  afieoting  of  certain  otlier  land  alleged  to  be  land  of 
the  plaintiS,  adjacent  thereto,  by  the  defendant  company,  by  the  execution 

of  works  at ,  which  had  been  authorized  by  an  Act  of  Parliament 

intituled . 

2.  The  said  land  was  not,  nor  was  any  part  thereof,  nor  was  the  said 
adjacent  land  or  any  part  thereof,  the  plaintifi's,  nor  had  he  any  right  or 
title  thereto  or  interest  therein. 

3.  The  said  adjoining  land  was  not,  nor  was  any  part  thereof,  injuriously 
afiected  by  the  execution  of  the  said  works. 

4.  The  plaintiff  had  not  before  the  commencement  of  this  action,  nor 
has  he  at  any  time  since,  executed  any  conveyance  to  the  defendant  company 
of  the  land  in  respect  of  which  the  compensation  was  awarded. 


See  forms  of  fleas  to  the  like  effect :   Buccleuch,  Duke  of  v.  Metrofolitan 
Board  of  Works,  L.  E.  3  Ex.  308—311. 


Defence  that  Contract  sued  on  was  not  under  Seal  (s). 

The  agreement  referred  to  in  the  Statement  of  Claim  [if  made  at  all, 
which  is  denied]  was  not  made  under  the  seal  of  the  defendant  corporation, 
and  is  therefore  not  binding  on  the  defendant  corporation. 

(s)  This  defence  must  be  specially  pleaded  (Ord.  XIX.,  r.  15). 

It  was  a  general  rule  ol  the  common  law,  subject  to  some  exceptions,  that  a 
corporation  aggregate  could  only  contract  by  writing  under  its  common  seal. 
(See  Young  v.  Corporation  of  Leaminrjton,  8  Q.  B.  D.  579  ;  51  L.  J.  Q.  B.  292  ; 
8  App.  Gas.  517  ;  52  L.  J.  Q.  B.  713  ;  Lawford  v.  Bilkricay  B.  C,  [1903]  1  K.  B. 
772 ;  72  L.  J.  K.  B.  554.)  To  this  rule  the  common  law  recognized  three  classes 
of  exception,  viz. ; 

(a)  Contracts  authorized  to  be  made  without  seal  by  the  particular  purpose 
and  constitution  of  the  corporation ; 

(b)  Contracts  very  frequently  occurring  or  too  insignificant  to  be  worth  the 
trouble  of  affixing  the  common  seal ; 

(c)  Some  executed  contracts  of  which  the  corporation  has  had  the  benefit. 
The  first  of  these  classes  includes  such  contracts  as  are  required  to  be  entered 

into  in  order  to  carry  out  the  purposes  for  which  the  corporation  was  incorporated 
(Scott  V.  Clifton  School  Board,  14  Q.  B.  D.  500),  and  therefore  trading  corporations 
may  validly  make  by  parol  such  contracts  as  are  within  the  scope  of  their  con- 
stitution, and  are  required  to  be  made  for  the  purpose  of  carrying  on  their  business 
{South  of  Ireland  CoUiery  Co.  v.  Waddle,  L.  E.  4  C.  P.  617  ;  38  L.  J.  C.  P.  338). 

The  second  of  the  classes  of  exceptions  is  based  upon  general  grounds  of  con- 
venience and  necessity  and  includes  all  such  ordinary  contracts  of  small  amount 
or  frequent  occurrence  as  are  required  to  be  entered  into  in  order  to  carry  out 
the  purposes  for  which  the  corjwration  was  constituted,  and  such  contracts  may 
accordingly  be  validly  made  by  parol  even  by  non-trading  corporations,  such  as 
municipal  or  ecclesiastical  corporations.  (See  Wells  v.  Kingston-upon-Hull  Corp., 
L.  B.  10  C.  P.  402 ;  44  L.  J.  C.  P.  257.) 

The  third  class  of  exceptions  is  that  in  which  the  contract  is  one  in  respect  of 
matters  for  the  doing  of  which  the  corporation  was  created,  and  which  has  been 
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Composition  with  Creditors. 


I.  Compositions  and  Arrangements  under  the  Bankruptcy  Acts 
see  "  Banhruptcy,"  ante,  p.  77. 


II.  Compositions  and  Arrangements  apart  from  the 
Bankruptcy  Acts  (t). 

executed  by  the  other  contracting  party,  so  that  the  corporation  has  had  the 
benefit  of  it.  And  the  corporation  will  therefore  be  liable  to  pay  for  the  work 
done  or  services  rendered,  although  the  contract  to  pay  for  them  was  not  under 
seal  (Lawford  v.  BilUricay  Rural  Council,  [1903]  1  K.  B.  772  ;  72  L.  J.  K.  B.  554). 
The  absence  of  a  seal  wUl  not  of  itself  amount  to  a  defence  where  the  claim  is 
merely  one  for  specific  performance  of  a  contract,  and  is  based  upon  the  facts  that 
the  contract  has  been  partly  performed  by  the  plaintiff,  and  that  such  part 
performance  has  been  accepted  by  the  corporation  {Crook  v.  Corporation  ofSeaford, 
L.  R.  6  Oh.  551 ;  Wilson  v.  West  Hartlepool  By.  Co.,  2  De  G.  J.  &  S.  475 ;  34 
L.  J.  Oh.  241). 

Contracts  which  are  entered  into  by  an  urban  district  councU  under  the  Public 
Health  Act,  1875,  and  which  exceed  £50  in  amount  or  value,  require  a  seal  under 
s.  174  (1)  of  that  Act,  even  where  the  consideration  has  been  executed  by  the  other 
party  to  the  contract  ( Young  v.  Corporation  of  Leamington,  supra ;  Eaton  v. 
Basher,  7  Q.  B.  D.  529  ;  50  L.  J.  Q.  B.  444  ;  Attorney -General  v.  Gaskill,  22  Ch.  D. 
537).  The  amount  or  value  to  be  considered  is  that  of  the  contract  at  the  time 
it  is  entered  into.  It  is  sufficient,  however,  if  the  contract  is  ratified  under  seal, 
and  it  is  not  necessary  that  the  other  contracting  party  should  seal  the  contract 
{Broohs  V.  Torquay  Corporation,  [1902]  1  K.  B.  601  ;  71  L.  J.  Q.  B.  109). 

As  to  actions  for  use  and  occupation  brought  by  a  corporation,  see  Mayor,  d-r. 
of  Stafford  v.  Till,  4  Bing.  75 ;  Ecclesiastical  Commissioners  v.  Merral,  L.  R.  4 
Ex.  162  ;  38  L.  J.  Ex.  93. 

The  severity  of  the  common  law  rule  as  to  contracts  made  by  a  corporation  has 
now  been  mitigated  by  s.  76  of  the  Companies  (Consolidation)  Act,  1908,  which 
provides  that  contracts  may  be  made,  discharged,  or  varied  on  behalf  of  companies 
registered  under  the  Act,  as  if  they  were  contracts  made  by  private  persons,  so 
that  for  contracts  of  such  companies  a  seal  is  not  required  where,  if  the  contract 
were  that  of  a  private  individual,  a  seal  would  be  unnecessary,  and  s.  97  of  the 
Companies  Clauses  Consolidation  Act,  1845,  contains  similar  provisions  with 
respect  to  the  mode  in  which  contracts  may  be  made  by  directors  or  a  committee 
of  directors  on  behalf  of  any  company  to  which  that  Act  applies.  As  to  bills  of 
exchange  and  promissory  notes  made,  accepted,  or  indorsed  on  behalf  of  any 
company  registered  under  the  Act  of  1908,  sec  s.  77  of  that  Act  and  Peruvian  Rep. 
Co.  V.  Thames  Marine  Ins.  Co.,  L.  R.  2  Ch.  App.  617  ;  36  L.  J.  Ch.  864  ;  General 
Auction  Co.  V.  Smith,  [1891]  3  Ch.  432  ;  60  L.  J.  Ch.  723. 

As  to  what  contracts  are  ultra  vires  the  company,  see  ante,  p.  118. 
(()  Where  a  debtor  and  his  creditors  have,  apart  from  the  provisions  of  the 
Bankruptcy  Acts,  agreed  that  a  composition  shall  be  paid  and  accepted  in  satis- 
faction of  his  debts  to  them,  and  the  composition  has  been  duly  paid  in  pursuance 
of  the  agreement,  such  payment,  subject  to  the  requirement  of  registration  in 
oases  within  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57),  below  cited. 
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Defence  that   the  Defendant  paid  a  Composition  for  the  Debt  under  an 
Agreement  with  the  Plaintiff  and  other  Creditors  {ft). 

Aftei  the  accruing  of  the  debt  claimed  by  the  plaintifi  in  the  Statement 

of  Claim  it  was  agreed,  by  a  deed  dated  the ,  19 — ,  and  made 

between  the  defendant,  the  plaintifi  and  other  creditors  of  the  defendant, 
that  the  plaiatifiand  the  said  other  creditors  should  accept  the  payment  by 

the  defendant  of  a  composition  of in  the  pound  on  their  respective 

debts  in  satisfaction  thereof  respectively,  and  the  defendant,  on  the 

-,  19 — ,  duly  paid  to  the  plaintifi  the  sum  of  £ — ,  which  was  the  com- 


position on  his  said  debt,  and  the  plaintifi  accepted  the  said  sum  in  satis- 
faction of  his  said  debt. 

operates  as  a  satisfaction  of  the  debts  and  is  a  bar  to  any  action  for  the  residue  of 
such  debts  (see  Evans  v.  Poicis,  1  Ex.  601 ;  Slater  v.  Jones,  L.  R.  8  Ex.  at  p.  193)  ; 
so  if  the  amount  of  the  composition  was  duly  tendered  to  the  plaintiff  before 
action  and  has  since  action  been  paid  into  Court  (Norman  v.  Thompson,  4  Ex.  755). 
The  consideration  to  each  creditor  for  entering  into  such  an  arrangement  is  the 
assent  of  such  other  creditors  as  join  in  the  arrangement  to  forego  part  of  their 
demands,  and  the  existence  of  this  new  consideration  distinguishes  the  case  of  a 
payment  under  a  composition  from  that  of  a  payment  of  a  smaller  sum  in  respect 
■  of  a  larger  ascertained  debt.  (See  (i»<e,p.481  ;  (rOOtZv.  Cfte&sraa?i,2B.  &  Ad.  328  ; 
Boyd  T.  Hind,  I  H.  &  N.  938  ;  26  L.  J.  Ex.  164.) 

Such  agreements  for  the  payment  and  acceptance  of  a  composition  must  be 
strictly  carried  out  by  the  debtor,  or  the  creditors'  original  rights  will  revive, 
and  they  wiU  be  entitled  to  sue  for  the  whole  amount  of  such  debts,  giving  credit, 
however,  where  part  of  the  composition  has  been  paid,  for  so  much  as  they  have 
received  (Hazard  v.  Mare,  6  H.  &  N.  435  ;  30  L.  J.  Ex.  97  ;  Cranky  v.  Hillary, 
2  M.  &  S.  120).  In  such  cases  the  Statute  of  Limitations  in  respect  of  the  original 
debt  runs  from  the  default  only  (In  re  Stock,  66  L.  J.  Q.  B.  146  ;  McDonnell  v. 
Broderick,  [1896]  2  I.  R.  142).  Where,  however,  the  terms  of  the  composition 
agreement  are  such  as  to  provide  that  the  mere  agreement  of  the  debtor  to  pay 
the  composition,  as  distinguished  from  the  actual  payment  of  it,  is  to  be  accepted 
in  satisfaction  of  the  debts,  the  mere  non-payment  of  the  composition  at  the 
agreed  time  wiU  not  remit  the  creditors  to  their  original  rights  of  action  in  respect 
of  their  debts,  but  will  merely  give  them  a  right  of  action  for  the  breach  of  the 
substituted  agreement  to  pay  the  composition. 

If  a  creditor  executes  a  composition  agreement  conditionally  only  on  its  being 
assented  to  by  other  creditors,  he  will  not  be  bound  by  such  execution  of  the  agree- 
ment, unless  they  assent  to  it.  (See  Mathews  v.  Taylor,  2  M.  &  G.  667  ;  and  now 
see  s.  28  of  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913.)  There  must, 
of  course,  be  perfect  good  faith  between  the  debtor  and  the  assenting  creditors  ; 
the  concurrence  of  each  creditor  must  have  been  obtained  by  fair  means  only. 
If  such  concurrence  were  obtained  by  means  of  a  corrupt  bargain  made  by  the 
debtor  with  any  of  his  creditors,  as  by  a  secret  promise  from  him  to  give  them 
something  more  than  was  agreed  to  be  given  to  the  other  creditors,  the  composition 
agreement  would  be  fraudulent  and  therefore  not  binding  on  the  other  creditors 
who  were  no  parties  to  the  fraud  (Danglish  v.  Tennant,  L.  R.  2  Q.  B.  4!) ;  35  L.  J. 
Q.  B.  10  ;  In  re  Billing,  [1903]  2  K.  B.  50  ;  72  L.  J.  K.  B.  392). 
(tt)  See  note  (<),  previous  page. 
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Refly  that  the  Deed,  of  Arrangement  was  void  (m). 

1.  The  deed  of ,19 — .referred  to   in  the  Defence  was  a  deed  of 

arrangement  within  the  meaning  of  the  Deeds  of  Arrangement  Acts,  1887 
and  1890,  and  the  Banlauptcy  and  Deed  of  Arrangement  Act,  1913, 
and  was  not  registered  in  accordance  with  those  Acts,  and  is  therefore 
void. 

2.  In  the  alternative  the  defendant  says  that  if  the  said  deed  was  ever 
registered,  which  he  denies,  it  was  not  assented  to  by  a  majority  in  number 
or  value  of  the  creditors  before  or  within  twenty-one  days  after  such 
registration,  or  at  all,  and  is  therefore  void. 


Rejoinder  to  the  above  Reply. 

1 .  The  defendant  joins  issue  with  the  plaintiS  upon  his  Eeply. 

2.  And  in  further  answer  to  paragraph  2  thereof,  the  defendant  says 
that  the  period  of  twenty-one  days  mentioned  in  s.  28  of  the  Banlaniptcy 
and  Deeds  of  Arrangement  Act,  1913,  was  extended  by  an  order  of  the 
High  Court  of  Justice  dated ,  19 — . 


Conditions  Peecedent  {v). 


(u)  By  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57),  s.  6,  any  deed  or 
written  agreement  made  between  a  debtor  and  his  creditors  for  the  benefit  of  his 
creditors  generally  (see  Hedges  v.  Preston,  80  L.  T.  847  ;  In  re  Hohhins, 
6  Manson,  212),  otherwise  than  in  pursuance  of  the  Bankruptcy  Acts,  and  com- 
prising an  assignment  of  property  or  an  arrangement  for  a  composition,  &c.,  is 
void  unless  registered  within  seven  clear  days  after  the  first  execution  thereof 
by  the  debtor  or  any  creditor.  If  it  is  executed  at  any  place  out  of  England,  a 
further  period  is  allowed.  This  Act  does  not  apply  to  deeds  of  arrangement 
executed  by  limited  companies  (In  re  Riley fi,  Limited,  [1903]  2  Ch.  590  ;  72  L.  J.  Ch. 
678),  or  executed  by  foreign  debtors  abroad  [Dulaney  v.  Merry,  [1901]  1  K.  B.  536  ; 
70  L.  J.  K.  B.  377). 

The  addition  of  creditors'  names  in  the  Schedule  after  registration  of  such  deed, 
does  not  avoid  the  deed  or  the  registration,  where  the  addition  is  in  accordance 
with  the  terms  of  the  deed  [In  re  Batten,  22  Q.  B.  D.  685). 

By  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913  (3  &  4  Geo.  5,  c.  34), 
s.  28  (1),  a  deed  of  arrangement  is  void  unless  assented  to  by  a  majority  in  number 
and  value  of  the  creditors  before  or  within  twenty-one  days  after  registration,  or 
within  such  extended  time  as  the  High  Court  or  the  local  Court  may  allow. 
Further,  it  the  trustee  appointed  by  the  deed  fails  to  comply  with  any  of  the 
requirements  of  s.  29  of  the  Act,  the  local  Court  or  the  High  Court  may,  on  a 
creditor's  appHoation,  declare  the  deed  to  be  void,  or  may,  in  the  place  of  the 
trustee,  appoint  another  trustee.  Other  important  provisions  are  contained  in 
Part  II.  of  the  Act,  ss.  28—40. 

(v)  See  ante,  p.  122. 

Where  the  party  pleading  a  Defence,  or  a  Reply  to  Counterclaim,  wishes  to 
contest  the  fulfilment  of  any  condition  precedent  to  the  case  set  up  by  his  opponent, 


Digitized  by  Microsoft® 


CONDITIONS   PRECEDENT  555 

Defence  thai  a  Condition  Precedent  was  not  ferformed. 

1.  By  the  agreement  of  Marcli  3rd,  1914,  referred  to  in  the  Statement  of 
Claim,  it  was  a  condition  precedent  to  any  liability  on  the  part  of  the 
defendant  that \Jiere  state  the  condition]. 

2.  The  said  condition  was  not  performed  in  this,  that [here  show 

that  the  condition  ivas  not  performed]. 


See  also  "  Agreements,"  ante,  p.  494,  and  "  Insurance,"  post,  p.  608  et  seq. 


For  other  forms,  denying  the  fulfilment  of  conditions  precedent,  see  R.  S.  C. 
1883,  App.  D.,  Sect.  V.,  Nos.  15,  16  ;  App.  E.,  Sects.  I.  and  II. 


Confession  {x). 


he  cannot  do  so  by  a  mere  general  denial  of  the  averment  (whether  express  or 
implied)  of  the  fulfilment  of  all  conditions  precedent  necessary  to  his  opponent's 
case,  but  must  distuictly  show  by  his  pleadmg  what  is  the  condition  the  fulfilment 
of  which  he  denies  (Ord.  XIX.,  r.  14),  and  the  same  course  should  be  followed  in  a 
pleading  subsequent  to  a  Defence  or  to  a  Reply  to  Counterclaim,  except  in  cases 
where  the  opponent's  pleading  discloses  the  existence  of  the  condition  the  per- 
formance of  which  is  disputed,  and  also  alleges  its  fulfilment. 

(a;)  As  to  pleading  grounds  of  defence  arising  after  action,  sec  Ord.  XXIV., 
rr.  1, 2,  a,ndpost,  p.  645.  Where  the  defendant  alleges  any  ground  of  defence  which 
has  arisen  after  the  commencement  of  the  action,  the  plaintiff  may  deUver  a 
confession  of  such  defence  in  the  above  form,  with  such  variations  as  circum- 
stances may  require,  and  may  thereupon  sign  judgment  for  his  costs  up  to  the  time 
of  the  pleading  of  such  defence,  unless  the  Court  or  a  judge  otherwise  order  (Ord. 
XXIV.,  r.  3).  He  may  do  this,  although  the  defendant  has  pleaded  other  defences 
to  the  same  cause  of  action,  or  part  of  a  cause  of  action  [Bridgtown  Waterworks  Co. 
V.  Barbados  Water  Co.,  38  Ch.  D.  378  ;  57  L.  J.  Ch.  1051 ;  and  see  Ellis  v.  Munson, 
35  L.  T.  585). 

Where  the  defendant  pleads  payment  into  Court  in  satisfaction  of  a  debt,  the 
plaintiff  should  not  deKver  a  confession,  but,  if  he  accepts  the  money  in  satisfaction 
of  the  causes  of  action  in  respect  of  which  it  is  paid  in,  he  should  give  notice  to  the 
defendant  of  such  acceptance  in  the  form  No.  4  in  R.  S.  C,  1883,  App.  B.,  or  if  a 
Reply  is  necessary  to  other  portions  of  the  Defence,  he  may  state  such  acceptance 
in  the  Reply.     (See  post,  p.  660.) 

Where  the  plaintiff  has  delivered  a  confession  and  signed  judgment  under  the 
above  rule,  he  is  thereby  precluded  from  bringing  any  other  action  for  the  same 
cause.  (See  Newington  v.  Levy,  L.  R.  5  C.  P.  607  ;  6  76. 180  ;  39  L.  J.  C.  P.  334 ; 
40  lb.  29.)  It  is  otherwise  if  he  merely  discontinues  the  action  under  Ord.  XXVI., 
1.  1,  as  a  discontinuance  before  Reply  is  no  bar  to  another  action  for  the  same 
cause. 

As  to  confessing  a  counterclaim  in  respect  of  a  set-off  arising  since  the  commence- 
ment of  the  action,  see  ante,  p.  478. 
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Confession  of  a  Defence  arising  after  Action. 

In  the  High  Court  of  Justice,  19.— B.—,  No.— 

King's  Bench  Division. 

Between  A.  B '. PlaintifE, 

and 

CD Defendant. 

The  plaintiff  confesses  the  defence  stated  in  the paragraph  of  the 

defendant's  Defence  [or,  of  the  defendant's  further  Defence]. 

{See  R.  S.  C,  1883,  App.  B.,  Form  No.  5.) 


Drunkenness  (y). 

Defence  thai  the  Defendant  was  Drunk  at  the  time  of  Contracting. 

At  the  time  when  the  defendant  made  the  promise  [or,  agreement,  or, 
executed  the  deed,  or,  contracted  the  debt,  as  the  case  may  &e]  alleged  in 
the  Statement  of  Claim,  he  was,  as  the  plaintiff  then  knew,  so  drunk  that 
he  was  unable  to  comprehend  the  meaning  or  effect  of  the  said  promise 
[or,  agreement,  or,  deed,  or,  contract,  as  the  case  may  he]  or  to  contract 
thereby. 


Duress  (z). 


(y)  A  contract  may  in  general  be  avoided  on  the  ground  that  the  party  making 
it  was  at  the  time  in  such  a  state  of  intoxication  as  to  be  incapable  of  iinderstandmg 
the  effect  of  the  contract,  and  that  his  condition  was  then  known  to  the  other  party 
(Gore  V.  Gibson,  13  M.  &  W.  623  ;  Molton  v.  Camroux,  2  Ex.  487,  501 ;  4  76.  17). 
But  in  such  cases  the  contract  is  not  absolutely  void,  but  only  voidable  at  the 
option  of  the  party  who  was  intoxicated,  and  may  therefore  be  ratified  by  him 
after  he  has  become  sober  (Mathews  v.  Baxter,  L.  R.  8  Ex.  132  ;  42  L.  J.  Ex.  73). 
Accordingly,  where  the  defendant  in  an  action  on  a  contract  set  up  drunkenness 
as  a  defence,  it  was  held  a  good  reply  that,  after  he  became  sober  and  able  to 
transact  business,  he  ratified  the  contract ;  and  unless  the  party  who  was  intoxi- 
cated has  subsequently  disaffirmed  the  contract,  he  would  be  able  to  insist  on  its 
fulfilment  by  the  other  party  (/6.). 

Where  necessaries  are  sold  and  delivered  to  a  person  who,  by  reason  of  drunken- 
ness, is  incompetent  to  contract,  he  must  pay  a  reasonable  price  therefor  (Sale 
of  Goods  Act,  1893,  s.  2,  cited,  post,  p.  599). 

(z)  Contracts  procured  by  duress  are  voidable  at  the  option  of  the  party  sub- 
jected to  it  (2  Inst.  482  ;  Whelpdale's  Case,  5  Rep.  119).  So,  too,  are  contracts 
procured  by  duress  on  the  part  of  a  stranger  to  the  contract,  provided  the  party 
now  setting  up  the  contract  kncAv  of  the  duress  at  the  time  of  the  making  of  the 
contract  (1  Rolle,  Abr.  688).  Such  contracts,  however,  not  being  absolutely 
void,  are  capable  of  subsequent  ratification.  (See  Ormes  v.  Beadel,  2  De  G.  F.  &  J. 
333  ;   .30  L.  J.  Ch.  1.) 

Duress    ordinarily    consists    in    illegal    imprisonment    (Gumming    v.    Ince, 
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Defence  that  the  Defendant  was  induced  to  Contract  hy  Duress. 

The  defendant  was  induced  to  make  the  agreement  [or,  to  execute  the 
deed,  or,  to  accept  the  bill  of  exchange,  &c.,  as  the  case  may  6e]  referred  to  \pr, 
alleged]  in  the  Statement  of  Claim,  by  duress  on  the  part  of  the  plaintifi. 

Particulars  of  the  duress  are  as  follows  :• — 


Estoppel  (a). 
Plea  of  an  Estoppel  hy  Record  (h). 
The  defendant  says  that  the  plaintiff  ought  not  to  be  admitted  to  say 
that  [here  state  the  matter  to  which  the  estoppel  appliesl  because  on  the 

11  Q.  B.  112;  17  L.  J.  Q.  B.  105;  Smith  v.  Menteith,  13  M.  &  W.  427),  or 
threats  calculated  to  produce  fear  of  loss  of  life,  or  of  bodily  harm,  or  of  unlawful 
miprisonment  (2  Inst.  483).  The  fear  produced  by  such  threats  must  be  an  actual 
serious  apprehension  (Co.  Litt.  3S3  b  ;  2  Inst.  483  ;  Lound  r.  Grimwade,  39  Ch.  D. 
605).  In  estimating  the  effect  of  the  threats,  the  age,  sex,  and  condition  of  the 
person  threatened  may  properly  be  considered  {Scott  v.  Sebright,  12  P.  D.  21  ;  56 
L.  J.  P.  12 ;  Cooper  v.  Crane,  [1891]  P.  369).  A  threat  to  do  what  is  lawful  is  not 
duress  in  point  of  law  (Cummirkg  v.  Ince,  supra ;  Barnes  v.  Richards,  71  L.  J. 
K.  B.  341).  A  married  woman  may  avoid  a  contract  which  she  was  coerced  into 
making  by  threat  of  prosecution  of  her  husband  [Kaufman  v.  Ge.rson,  [1904] 
1  K.  B.  591 ;  73  L.  J.  K.  B.  320). 

The  illegal  taking  and  detaining  of  goods,  or  threats  of  injury  to  goods,  do  not 
constitute  duress  sufficient  to  avoid  a  contract  {Skeate  v.  Beale,  11  A.  &  E.  989), 
although  money  paid  under  such  circumstances  in  order  to  recover  possession  of 
the  goods  or  to  preserve  them,  may  be  recovered  as  money  received  to  the  plain- 
tifi's  use,  on  the  ground  of  its  having  been  paid  without  any  legal  consideration 
and  involuntarily. 

(a)  In  some  cases  the  law  will  not  allow  a  litigant  to  insert  in  his  pleading,  or  to 
attempt  to  prove  at  the  trial,  allegations  which  are  directly  contrary  to  that 
which  has  already  been  decided  against  him,  or  to  that  which  he  has  himself 
deliberately  represented  to  be  the  fact.  He  is  said  to  be  estopped  from  pleading  or 
proving  such  matters. 

An  estoppel  is  not  a  cause  of  action ;  it  exists  only  to  prevent  a  party  from 
raising  a  particular  contention  in  an  action,  when  to  raise  it  would  be  inequitable 
or  contrary  to  the  policy  of  the  law. 

Estoppels  bind  not  only  the  original  parties,  but  also  all  who  claim  under  them. 

Every  estoppel  must  now  be  specially  pleaded  ;  for  it  is  a  material  fact.  But 
such  a  plea  cannot  appear  in  a  Statement  of  Claim :  only  in  a  subsequent  pleading. 
It  usually  commences  with  the  assertion  that  the  opposite  party  "  is  estopped 
from  saying,"  or  "  ought  not  to  be  admitted  to  say."  If  all  the  facts  necessary 
to  create  the  estoppel  appear  upon  the  pleading  of  the  opposite  party,  the  point 
can  be  raised  by  an  objection  in  point  of  law,  e.g., "  the  defendant  will  object  that 
the  plaintiff  is  estopped  from  claiming  any  of  the  money  which  he  seeks  to  recover 
in  this  action  by  reason  of  the  facts  which  he  aUeges  in  paragraphs  4,  5  and  8  of 
the  Statement  of  Claim." 

Estoppels  are  of  three  kinds  :   by  record,  by  deed,  by  conduct. 

(6)  So  long  as  a  judgment  stands,  no  one  who  was  a  party  to  it  can  re-open  that 
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-,  19 — ,  before  the  commencement  of  this  action  the  plaintifi  brought 


anaction  againstthe  now  defendant  intheKing'sBenchDivisionof  theHigh 
Court  of  Justice,  19—,  B.  — ,  No.  — ,  for  [here  state  hriefiy  the  former  cause  of 
action],  and  the  defendant  pleaded  in  his  Defence  in  the  said  action  that 
[here  state  briefly  the  matter  of  the  defence  on  which  the  estoppel  is  founded,], 
and  the  plaintiff  joined  issue  on  the  said  Defence  [or,  as  the  case  may  he], 
and  the  said  action  and  issue  were  tried  [here  state  hriefiy  the  mode  of  trial, 
the  verdict  or  findings  of  the  jury  (if  any),  and  the  judgment,  for  instance]  on 

the ,  19 — ,  before  the  Honourable  Mr.  Justice ,  and  a  [special] 

jury  at ,  and  upon  the  said  trial  the  jurors  as  to  the  said  issue  found 

that  [here  state  the  verdict  or  findings  in  favour  of  the  defendant],  and  judgment 
was  accordingly  entered  in  the  said  former  action  for  the  defendant  on 
the ,  19 — ,  and  the  said  judgment  still  remains  in  full  force. 


litigation.  The  judgment  binds  the  plaintiff,  the  defendant,  and  the  executor, 
administrator  or  assign  of  each  of  them,  and  all  claiming  through  or  under  them 
[Marchioness  of  Huntly  v.  Gaskell,  [1905]  2  Oh.  656  ;  75  L.  J.  Oh.  66).  Where  in 
a  first  action  the  defendant  does  not  traverse  an  allegation  in  the  Statement  of 
Claim  which  he  might  have  traversed,  he  will  be  estopped  from  traversing  a 
similar  allegation  in  a  second  action  brought  by  the  same  plaintiff  (Humphries  v. 
Humphries,  [1910]  2  K.  B.  531 ;  79  L.  J.  K.  B.  919  ;  Cooke  v.  Rickman,  [19II] 
2  K.  B.  1125 ;  81  L.  J.  K.  B.  38). 

A  mere  verdict  not  followed  by  a  judgment  works  no  estoppel  (Butler  v.  Butter, 
[1894]  P.  25;   63  L.  J.  P.  1). 

The  pendency  of  proceedings  by  way  of  appeal  is  no  answer  to  a  pleading  of 
estoppel  by  a  judgment,  though  it  may  be  ground  for  applying  for  a  stay  of  pro- 
ceedings. (See  Doe  v.  Wright,  10  A.  &  E.  763  ;  Scott  v.  Pilkington,  2  B.  &  S.  11 ; 
31  L.  J.  Q.  B.  81 ;  In  re  Henderson,  36  Ch.  D.  704  ;  37  L.  J.  Ch.  244.) 

A  final  and  conclusive  judgment  of  a  foreign  or  colonial  Court  against  the  plaintiff 
may  be  pleaded  in  estoppel  (Plummer  v.  Woodburne,  4  B.  &  0.  625  ;  General  Steam 
Nav.  Co.  V.  Ouillon,  II  M.  &  W.  877  ;  see  post,  p.  616).  So  also  may  the  judgment 
of  a  County  Court  as  to  matters  within  its  jurisdiction.  (See  Flitters  v.  Allfrey, 
L.  R.  10  C.  P.  29 ;  44  L.  J.  C.  P.  73 ;  Poyser  v.  Minors,  7  Q.  B.  D.  329 ;  50 
L.  J.  Q.  B.  555  ;   In  re  Graijdon,  [1896]  1  Q.  B.  417  ;  65  L.  J.  Q.  B.  328.) 

A  judgment  by  consent  or  by  default  would  seem  to  have  the  same  effect  as  a 
judgment  obtained  after  a  hearing  of  the  action  (Howlett  v.  Tarte,  10  C.  B.  N.  S. 
813  ;  31  L.  J.  C.  P.  146  ;  In  re  South  American  Co.,  [1895]  1  Ch.  37  ;  64  L.  J.  Ch. 
189  ;  but  see  Irish  Land  Commissioners  v.  Ryan,  [1900]  2  I.  R.  565). 

Where  a  plaintiff  delivers  a  confession  of  a  defence  and  signs  judgment  for  his 
costs  under  Ord.  XXIV.,  r.  3,  his  doing  so  wiU  in  general  have  the  effect  of  an 
estoppel  as  to  matters  which  might  have  been  set  up  in  reply  to  the  defence 
confessed.  (See  Nemington  v.  Levy,  L.  R.  5  C.  P.  607  ;  6  Ih.  ISO  ;  39  L.  J.  C.  P. 
334 ;  40  Ih.  29  ;  Hall  v.  Levy,  L.  R.  10  C.  P.  154  ;  44  L.  J.  C.  P.  89.) 

An  award  is  binding  between  the  parties  in  all  matters  decided  by  it  which  are 
within  the  jurisdiction  of  the  arbitrator,  and  it  may  therefore  form  a  ground  of 
estoppel  in  subsequent  proceedings  between  the  same  parties  (Whitehead  v. 
Tattersall,  1  A.  &  E.  491  ;  Commings  v.  Heard,  L.  R.  4  Q.  B.  669  ;  10  B.  &  S. 
606). 
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Plea  of  Estoppel  by  Deed  (c). 
The  defendant  says  that  the  plaintiff  is  estopped  from  saying  that  the 
defendant  holds  only  a  leasehold  interest  in  the  land  mentioned  in  the 
Statement  of  Claim,  and  that  he,  the  plaintiff,  is  owner  in  fee  thereof  and 

landlord  to  the  defendant,  because  the  plaintiff  by  a  deed,  dated , 

19 — ,  and  made  between  the  plaintiff  and  the  defendant  described  the 
said  land  as  his  freehold  farm  and  conveyed  the  same  to  the  defendant  in 
fee  simple. 

Reply  of  an  Estoppel  by  Conduct  {d). 

The  plaintiff  says  that  the  defendant  is  estopped  from  saying  that  the 
goods  which  the  plaintiff  claims  in  this  action  are  the  property  of   the 

(c)  H  under  his  hand  and  seal  a  man  asserts  a  thing  to  be,  he  cannot  set  up  the 
contrary  in  any  litigation  between  him  and  the  other  party  to  that  deed.  Both 
parties  are  bound  by  the  language  of  the  deed  ;  and  so  are  all  claiming  under 
them  {Bateman  v.  Hunt,  [1904]  2  K.  B.  530  ;  73  L.  J.  K.  B.  782). 

Thus,  if  a  vendor  in  a  deed  of  conveyance  acknowledged  under  seal  that  he  had 
received  the  purchase  money,  he  could  not  at  common  law  be  heard  to  say  he  had 
not  received  it.  He  was  estopped.  But  this  estoppel  is  now  weakened  by  the 
fusion  of  law  and  equity.  In  equity  he  was  allowed  to  prove  that  he  had  not 
received  the  money,  although  he  had  parted  with  the  deed  of  conveyance.  There 
is  no  longer  any  such  estoppel  in  any  court. 

So  where  a  recital  in  a  deed  obviously  emanates  from  one  party  only  and  not 
from  both,  the  party  responsible  for  the  recital  will  be  estopped,  but  not  the 
other  {Stroughill  v.  Buck,  14  Q.  B.  781 ;  19  L.  J.  Q.  B.  209). 

(d)  If  A.  by  word  or  conduct  induces  B.  to  believe  that  a  certain  state  of  things 
exists,  and  B.  in  that  belief  acts  in  a  way  in  which  he  would  not  have  acted  unless 
he  so  believed,  and  is  thereby  prejudiced,  then  A.  cannot  in  any  subsequent 
proceeding  between  himself  and  B.  or  any  one  claiming  under  B.  be  heard  to 
deny  that  that  state  of  things  existed.  But  A.  will  not  be  estopped  from  averring 
the  truth  in  any  other  proceeding.  The  estoppel  only  arises  in  favour  of  some 
person  whom  A.  has  induced  by  word  or  conduct  to  do  or  abstain  from  doing 
some  particular  thing  to  his  disadvantage. 

The  words  may  be  written  or  spoken ;  the  conduct  may  be  any  act,  omission 
or  neglect ;  provided  it  be  an  omission  to  do  something  which  A.  ought  to  do — 
the  neglect  of  some  legal  duty  which  A.  owes  B. ;  provided  also  that  such  omission 
or  neglect  misleads  B.  and  misleads  him  to  his  prejudice  {Lewis  v.  Leiois,  [1904] 
2  Ch.  656 ;  73  L.  J.  Oh.  748).  It  is  not  necessary  that  A.  should  make  the  state- 
ment fraudulently  or  with  an  intention  to  mislead  B.  so  long  as  he  intends  B.  to  act 
upon  it.  Again,  if  a  man  so  conducts  himseK  that  a  reasonable  person  would 
naturally  take  his  action  to  mean  that  certain  facts  existed  and  that  it  was 
intended  that  he  should  act  upon  that  supposition  in  a  certain  way,  and  the  person, 
thus  misled,  acts  to  his  damage  upon  the  belief  thus  created,  an  estoppel  wiU 
arise.  Even  silence  may  be  sufficient  where  there  is  a  duty  to  speak,  and  where 
silence  will  create  an  erroneous  impression  which  causes  B.  to  alter  his  position 
for  the  worse,  as  in  Pickard  v.  Sears,  6  A.  &  E.  469,  where  a  man  stood  by  and  saw 
his  goods  sold. 
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defendant,  because  the  said  goods  were  with  the  knowledge  of  the  defen- 
dant advertised  and  put  up  for  sale  by  public  auction  by  one  J .  S.,  and 
the  plaintif!  and  the  defendant  both  attended  the  said  auction  sale  on 
March  14tli,  1914:,  and  the  plaintifi  then  bid  for  and  purchased  the  said 
goods  in  the  presence  of  the  defendant,  who  never  made  any  claim  to  the 
ownership  of  the  said  goods  but  by  his  silence  permitted  and  induced  the 
plaintifE  then  and  there  to  purchase  the  same. 


Executors  and  Administrators. 

Denial  that  the  Defendant  [or,  Plaintiff]  is  Executor  or 
Administrator  (e). 

The  defendant  [or,  plaintifi]  is  not,  and  never  was,  executor  [or,  adminis- 
trator] of  the  said  E.  F.,  deceased. 

This  third  kind  of  estoppel  was  formerly  called  estoppel  in  pai»,  or,  more  fully, 
"in  pais  dehors  the  instrument,"  i.e.,  matters  outside  the  four  comers  of  any  deed 
or  record.  Estoppel  by  conduct  is  a  clearer  phrase,  and  is  now  generally  adopted. 
For  instances  of  such  an  estoppel,  see  Carr  v.  L.  dk  N.  W.  By.  Co.,  L.  E.  10  C.  P. 
307  ;  44  L.  J.  0.  P.  109  ;  Coventry  v.  G.  E.  By.  Co.,  11  Q.  B.  D.  776  ;  52 L.  J.  Q.  B. 
694  ;  Scholfield  v.  Earl  of  Londesborough,  [1896]  A.  C.  514  ;  65  L.  J.  Q.  B.  593  ; 
George  Whitechurch,  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117  ;  71  L.  J.  K.  B.  400; 
Lloyd's  Bank,  Ltd.  v.  Cooke,  [1907]  1  K.  B.  794  ;  76  L.  J.  K.  B.  666  ;  Smith  v. 
Prosser,  [1907]  2  K.  B.  735  ;  77  L.  J.  K.  B.  71.  An  employer  may  be  estopped  by 
his  conduct  from  setting  up  the  statutory  defence  that  he  has  received  no  proper 
notice  of  an  accident  (Wright  v.  Bagnall,  [1900]  2  Q.  B.  240  ;  69  L.  J,  Q.  B.  551  ; 
Bendall  v.  Hill's  Dry  Docks,  [1900]  2  Q.  B.  245 ;  69  L.  J.  Q.  B.  554). 

If  a  company  incorporated  under  the  Companies  Act,  1908,  issues,  in  the 
ordinary  course  of  its  business,  a  share  certificate  under  its  seal,  it  is  estopped,  as 
against  a  person  who  purchased  or  acted  on  the  faith  of  the  certificate,  from 
showing  that  the  certificate  was  issued  through  the  fraud  or  negligence  of  one  of  its 
officials,  and  in  mistake  (Balkis  Consolidated  Co.  v.  Tomkinson,  [1893]  A.  C.  396 ; 
63  L.  J.  Q.  B.  134  ;  but  see  Buben  v.  Great  Fingall  Consolidated,  [1906]  A.  C.  439  ; 
75  L.  J.  K.  B.  843  ;  George  v.  Whitechurch,  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117  ; 
71  L.  J.  K.  B.  400  ;  and  Powell  on  Evidence,  pp.  479,  480). 

There  may  be  conflicting  estoppels,  which  neutralize  each  other,  e.g.,  a  party 
who  is  said  to  be  estopped  may  show  that  his  opponent  is  himself  estopped  from 
taking  advantage  of  the  first  estoppel.  Thus,  a  record  is  not  an  estoppel  if 
obtained  by  fraud  or  collusion.  (Ducliess  of  Kingston's  Case,  2  Sm.  L.  C,  11th  ed., 
731.)  A  deed  is  not  an  estoppel  if  obtained  bj  fraud  or  duress  or  tainted  with 
illegality.     {Collins  v.  Blanteni,  1  Sm.  L.  C,  11th  ed.,  369.) 

(e)  In  actions  brought  by  or  against  an  executor  or  administrator,  the 
defendant,  if  he  wishes  to  put  in  issue  the  alleged  representative  character  of 
the  plaintiff,  or  of  himself,  as  executor  or  administrator,  must  deny  it  specifically 
(Ord.  XXI.,  r.  5,post,  p.  931).  Where  the  Statement  of  Claim  simply  alleges  that 
the  defendant  is  executor,  a  denial  of  that  averment  sufficiently  denies  that  he  is 
executor  de  son  tort,  (See  Scott  v.  Wedlake,  7  Q.  B.  766, 780  ;  Meyrich  v.  Anderson, 
14  Q.  B.  710.) 
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D( fence  by  an  Executor  or  Administrator  to  an  Action  for  the  Price  of  Goods 
sold  to  the  Deceased,  and  on  Accounts  stated  iviih  the  defendant,  Denying 
the  Sale  and  the  Stating  of  the  Accounts  (/). 

1.  The  defendant  denies  that  the  plaintifi  sold  or  delivered  to  the  said 
G.  H.  [the  deceased]  the  goods  referred  to  in  the  Statement  of  Claim,  or 
any  part  thereof. 

2.  The  defendant  denies  that  the  alleged  or  any  accounts  were  ever 
stated  between  the  plaintiff  and  the  defendant  as  executor  [or,  administra- 
trator]  or  otherwise. 


Defence  of  Plene  Administravit  {g). 

The  defendant  has  fully  administered  all  the  personal  estate  and  efiects 
of  the  said  G.  H.  [the  deceased]  which  have  ever  come  to  the  hands  of  the 

(/ )  An  executor  or  administrator  may  in  general  plead  in  answer  to  an  action 
brought  against  him  in  that  character,  on  an  alleged  liability  of  the  deceased,  any 
defence  which  would  have  been  open  to  the  deceased. 

Subject  to  the  discretion  as  to  costs  given  to  the  Court  or  judge  by  Ord.  LXV., 
r.  1,  a  successful  plaintiff  in  an  action  against  an  executor  in  general  obtains 
judgment  for  his  costs,  to  be  levied  of  the  goods  of  the  deceased,  if  any,  and  it 
not,  then  of  the  goods  of  the  defendant  (Marshall  v.  Willder,  9  B.  &  C.  655).  An 
executor  or  administrator  should  be  careful  not  to  plead  any  defence  without  good 
ground  for  expecting  success,  as  he  may,  if  unsuccessful,  become  personallv 
liable  for  costs.  An.  executor  or  administrator  succeeding  on  the  plea  of  plene 
administravit  will  in  general  obtain  the  general  costs  of  the  cause,  although  other 
issues  are  found  against  him  (Edivards  v.  Bethel,  1  B.  &  Aid.  254  ;  Marshall  v. 
WHlder,  9  B.  &  C.  655,  657). 

(gr)  If  the  executor  or  administrator  has  no  assets  of  the  deceased,  he  must  plead 
plene  administravit ;  otherwise  he  will  be  taken  to  admit  that  he  has  assets  and 
may  be  made  personally  liable  for  the  debt,  and  costs,  if  they  cannot  be  levied  on 
the  goods  of  the  deceased  {In  re  Marvin,  21  Times  L.  R.  765).  If  the  defendant 
simply  pleads  plene  adminislravit  without  any  other  defence,  the  plaintiff  may 
apply  under  Ord.  XXXII.,  r.  6,  to  have  judgment  for  his  debt  and  costs  of  future 
assets  quando  acciderint  (Chitty's  Forms,  14th  ed.,  pp.  623,  624 ;  Cockle  v.  Treacy, 
[1896]  2 1.  R.  267) ;  or  the  plaintiff  may  take  issue  on  the  defence,  and,  if  successful, 
he  may  then  obtain  judgment  to  the  extent  of  assets  proved  against  the  defendant 
and  of  future  assets  quando  acciderint  for  the  residue,  if  any,  of  his  debt. 

Under  an  issue  taken  on  a  defence  of  plene  administravit,  pleaded  in  the  ordinary 
form,  the  burden  of  proof  lies  on  the  plaintiff,  and  he  may  prove  assets  before  the 
delivery  of  the  Defence.  If  assets  have  been  received  after  the  delivery  of  the 
Defence,  the  plaintiff  should  obtain  judgment  of  future  assets  qucmdo  acciderint 
{Smith  V-  Tateham,  2  Ex.  205),  or  allege  such  receipt  in  his  Reply.  The  defendant 
cannot  under  a  defence  of  plene  administravit  prove  the  existence  of  debts,  even  of 
a  higher  degree  than  the  plaintiff's  debt,  to  other  creditors,  if  he  has  not  yet  paid 
them  ;  a  retainer  of  assets  to  meet  those  debts  must  be  pleaded  specially. 

A  defence  of  plene  administravit  may  be  pleaded  by  an  executor  de  son  tort,  if 
he  has  duly  administered  the  assets.     (See  Oxenham  v.  Clapp,  2  B.  &  Aid,  309.) 

B.L.  3Q 
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defendant  as  executor  [or,  administrator]  to  be  administered,  and  the 
defendant  had  not  at  the  commencement  of  this  action,  or  at  any  time 
afterwards,  nor  has  he  now  any  such  personal  estate  or  efiects  in  his  hands 
as  executor  [or,  administrator]  to  be  administered. 


Defence  of  Plena  Administravit  Prceter  (h). 

The  defendant  has  fully  administered  all  the  personal  estate  and  efiects 
of  the  said  T.  S.  [the  deceased]  which  have  ever  come  to  the  hands  of  the 
defendant  as  executor  [or,  administrator]  to  be  administered,  except  the 
stock-in-trade  now  in  the  shop  formerly  occupied  by  the  said  T.  S.,  which 

is  of  the  value  of  £ ,  and,  with  that  exception,  the  defendant  had  not 

at  the  commencement  of  this  action,  or  at  any  time  afterwards,  nor  has 
he  now,  any  personal  estate  or  efiects  of  G.  H.  in  his  hands  as  executor 
[or,  administrator]  to  be  administered. 


Defence  of  a  Judgment  Debt  outstanding  against  the  Deceased,  and 
Plene  Administravit  Prcster  {i). 

In  the  year ,  19 — ,  one  J.  K.  brought  an  action  (19 — .  K.  No.- 


against  the  said  T.  S.  in  his  lifetime  in  the Division  of  the  High  Court 

An  executor  or  administrator  has,  in  general,  a  right  of  retainer  for  his  own  debts 
in  preference  to  all  debts  of  equal  or  lower  degree  (In  re  Belham,  [1901]  2  Ch.  62  ; 
70  L.  J.  Ch.  474) ;  but  there  is  no  such  right  of  retainer  on  the  part  of  an  executor 
de  son  tort.  (See  Coulter's  Case,  6  Rep.  31  a.)  A  retainer  by  the  executor  or 
administrator  for  his  own  debt  is  sometimes  pleaded  specially  (see  a  form  of  plea 
in  Lyttleton  v.  Cross,  3  B.  &  C.  317),  and  this  seems  the  safer  course,  though  the 
facts  constituting  this  defence  may  be  given  in  evidence  under  a  general  defence 
of  plene  administravit  or  plene  administravit  prater  (In  re  Marttin,  supra). 

(h)  The  plaintiff  may  go  to  trial  upon  this  Defence,  or  may  apply  under  Ord. 
XXXII.,  r.  6,  for  leave  to  sign  judgment  to  the  extent  of  the  assets  acknowledged, 
and  of  future  assets  quando  acciderint  for  the  residue  of  his  debt  and  costs.  (See 
Chitty's  Forms,  14th  ed.,  pp.  621,  622.)  The  defendant  might  pay  into  Court  the 
amount  of  assets  admitted,  but  this  would  not  generally  be  expedient  where  there 
are  other  debts  of  equal  degree,  as  by  aUowing  the  plaintiff  to  obtain  judgment, 
the  defendant  might  plead  the  judgment,  even  to  a  pending  action  for  a  debt  of 
equal  degree. 

(i)  An  executor  or  administrator  must  plead  specially  the  existence  of  debts 
of  a  higher  nature  than  the  debt  sued  for,  and  that  he  has  no  assets  beyond  those 
required  to  meet  such  debts,  and  all  such  debts  must  be  stated  in  the  Defence,  as 
he  cannot  give  these  facts  in  evidence  under  the  defence  of  plene  administravit. 
The  plaintiff  may  join  issue  on  this  Defence  or  reply  specially  to  it,  denying  that 
such  debts  are  still  owing,  e.g.,  if  one  of  such  debts  be  a  judgment  debt,  that  it  has 
been  satisfied  or  set  aside  or  was  obtained  by  fraud  or  is  kept  on  foot  by  collusion 
between  the  executor  and  the  creditor.  (And  see  Newell  v.  National  Provincial 
Bank,  1  C.  P.  D.  496.)  Or  the  plaintiff  may  apply  under  Ord.  XXXII.,  r.  6,  for  judg- 
ment of  future  assets,  quando  acciderint,  aSter  satisfaction  of  the  debts  mentioned 
in  the  Defence.    (See  form  of  such  judgment,  Chitty's  Forms,  14th  ed.,  p.  623.) 
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of  Justice  and  recovered  judgment  against  Mm  on  the ,  19 — ,  for 

£ and  £ for  costs,  which  saidju  dgment  [was  duly  registered,  and 

is  still  in  force  and  unsatisfied,  and  the  defendant  has  fully  administered] 
all  the  personal  estate  andefiects  of  the  said  T.  S.  which  have  ever  come  to 
the  hands  of  the  defendant  as  executor  [or,  administrator]  to  be  adminis- 
tered, except  a  sum  of  £200  now  standing  in  the  defendant's  name  at  the 

Bank ;  the  defendant  had  not  at  the  commencement  of  this  action, 

or  at  any  time  afterwards,  nor  has  he  now,  any  personal  estate  or  efiects  of 
the  said  T.  S.  in  his  hands  as  executor  [or,  administrator]  to  be  adminis- 
tered, except  the  said  sum  of  £200  which  is  liable  though  insufficient  to 
satisfy  the  said  judgment  debt. 


Defence  of  a  Judgmeni  recovered  against  the  Defendant  as  Executor,  and 
Plene  Administravit  PrcBter. 

After  the  death  of  the  said  T.  S.  one  J.  K.  commenced  an  action  (19 — , 
K.  No. — )  against  the  now  defendant  as  executor  of  the  said  T.  S.  for  the 

recovery  of  £ [which  the  said  T.  S.  in  his  lifetime  covenanted  by  deed, 

dated  the ,  19 — ,  to  pay  the  said  J.  K.,  and  which  was  due  and 

unpaid  to  the  said  J.  K.  at  the  time  of  the  death  of  the  said  T.  S.\  and 

in  the  said  action,  on  the  ■ — ■ — ,  19 — ,  [add,  if  the  fact  was  so,  after 

the  commencement  of  this  action],  the  said  J.  K.  recovered  against  the 

defendant  as  such  executor  by  the  judgment  of  the  said  Court  £ , 

and  £ for  costs,  which  said  judgment  is  still  in  force  and  unsatisfied, 

and  the  defendant  has  fully  administered  all  the  personal  estate  and  efiects 
of  the  said  T.  S.  which  have  ever  come  to  the  hands  of  the  defendant  as 
executor  to  be  administered,  except  personal  estate  and  efiects,  the  value 
of  which  is  not  sufficient  to  satisfy  the  said  judgment  debt,  and  with  that 
exception,  the  defendant  had  not  at  the  commencement  of  this  action, 

Where  a  judgment  obtained  against  an  executor  for  a  debt  is  void  against 
creditors,  as  not  having  been  filed  under  the  Debtors  Act,  1869  (32  &  33  Vict, 
c.  62),  the  original  debt  is  not  merged  in  the  judgment  and  the  executor,  in  an 
action  against  him  by  creditors,  may  show  the  payment  of  that  debt,  under  a 
defence  of  plene  administravit  {Vibart  v.  Coles,  24  Q.  B.  D.  364  ;  59  L.  J.  Q.  B. 
152  ;  cf.  In  re  Hankey,  [1899]  1  Ch.  541 ;  68  L.  J.  Ch.  242  ;  In  re  Samson,  [1906] 
2  Oh.  584 ;  76  L.  J.  Ch.  21). 

An  executor  is  not  in  general  bound  to  set  up  a  defence  of  the  Statute  of  Limita- 
tions to  an  action  brought  against  him,  and  may  pay  a  debt  barred  by  the  statute 
without  being  guilty  of  a  devastavit  {In  re  Rownson,  29  Ch.  D.  358 ;  Midgley  v. 
Midgley,  [1893]  3  Ch.  282  ;  62  L.  J.  Ch.  905).  He  may  not,  however,  pay  such 
a  debt  after  it  has  been  judicially  declared  that  it  is  barred  by  the  statute  {Midgley 
V.  Midgley,  supra). 

As  to  the  order  of  distribution  of  the  estate  of  deceased  persons,  and  the 
priorities  of  different  kinds  of  debts,  see  Ingpen  on  Executors  and  Administrators, 
Chapters  XXII.— XXVI. 
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nor  has  he  since  had,  nor  has  he  now,  any  personal  estate  or  efiects  of  the 
said  T.  S.  in  his  hands  to  be  administered. 


Defence  of  Plene  Administravit  by  the  Executor  of  an  Executor. 

The  said  G.  H.  in  his  lifetime  fully  administered  all  the  personal  estate 
and  eSects  of  the  said  T.  S.  which  ever  came  to  the  hands  of  the  said 
G.  H.  as  executor  to  be  administered,  and  the  defendant  has  fully  admini- 
stered all  the  personal  estate  and  efiects  of  the  said  T.  S.  which  have  ever 
come  to  the  hands  of  the  defendant  as  executor  to  be  administered,  and  the 
defendant  had  not  at  the  commencement  of  this  action,  or  at  any  time 
afterwards,  nor  has  he  now,  any  personal  estate  or  efiects  of  the  said  T.  S. 
in  his  hands  as  executor  to  be  administered. 


Defence  that  Notices  were  given  and  Assets  distributed  by  the  Defendant 
under  22  d  23  Vict.  c.  35,  s.  29,  before  he  had  notice  of  the  Plaintiff's 
Claim  (h). 

Notices  were  given  and  assets  distributed  by  the  defendant  under 
Statiite  22  &  23  Vict.  c.  35,  s.  29,  before  he  had  notice  of  the  plaintiff's 

claim. 

Particulars  of  the  Notices. 

Advertisements  in  the  "  Times  "  of ,  19 — . 

"  New  York  Herald," ,  19—. 

„  „  "  Bombay  Gazette,"  of ,  19 — . 

[Crive  the  titles  of  the  newspaj)ers  and  the  dates  of  those  in  which  the  advertise- 
ment appeared.] 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  II.,  para.  7.) 


Defence  to  an  Action  for  Rent  brought  against  the  executor  of  a  tenant 
charging  him  as  Assignee  of  the  Term  (Z). 

The  defendant  is  assignee  of  the  term  referred  to  in  the  Statement  of 
Claim  only  as  executor  of  the  last  will  of  the  said  T.  S.,  who  died  during  the 

(/c)  An  executor  or  administrator  may  protect  himself  from  liability  in  respect 
of  claims  of  which  he  has  no  notice  by  publishing  notices  under  22  &  23  Vict.  o.  35. 
s.  29,  inviting  creditors  to  send  in  their  claims  before  a  certain  date  ;  but  it  is 
expressly  provided  that  the  right  of  a  creditor  or  claimant  to  follow  assets  into 
the  hands  of  the  persons  who  may  have  received  the  same  is  not  to  be  thereby 
prejudiced.  (See  Olegg  v.  Rowland,  L.  R.  3  Eq.  368  ;  Newton  v.  Sherry,  1  C.  P.  D. 
246  ;  45  L.  J.  C.  P.  257  ;  Doughty  v.  Toumson.  43  Ch.  D.  1  ;  In  re  Bowden,  45 
Ch.  D.  444;  59  L.  J.  Ch.  815.) 

[I)  The  executor  of  a  deceased  tenant  may  be  charged  at  the  suit  of  the  landlord 
for  the  rent  accrued  due  since  the  decease  of  the  tenant,  either  as  executor  of  the 
deceased  or  in  his  own  right  as  assignee  of  the  term.  In  the  latter  case  he  may 
deny  that  he  is  assignee,  and  may  show  that  he  is  executor  only  and  has  never 
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said  term,  and  the  defendant  became  and  was  possessed  of  the  demised 
premises  as  such  executor,  and  not  otherwise,  and  since  the  death  of  the 
said  T.  S.  the  defendant  has  not  derived,  and  could  not  have  derived,  any 
profit  from  the  said  premises,  and  the  said  premises  have  not,  since  the 
death  of  the  said  T.  S.,  yielded  any  profit  whatever,  and  the  defendant  has 
fully  administered,  &c.  [Proceed  as  in  the  above  form  of  the  defence  offlene 
administravit,  ante,  p.  561.] 


Forbearance. 
Defetux  to  the  Claim  on  p.  139. 

1.  The  defendant  never  agreed  as  is  alleged  in  paragraph  2  of  the  State- 
ment of  Claim.  That  paragraph  does  not  correctly  state  the  substance  or 
efiect  of  the  letters  of  October  9th  and  11th,  1912,  therein  mentioned. 
The  said  letters  do  not  contain  any  completed  contract. 

2.  In  the  alternative,  the  defendant  says  that  there  was  no  consideration 
for  the  alleged  agreement.  The  claim  in  the  said  action  was  frivolous 
and  groundless,  as  the  plaintifi  at  the  time  of  the  making  of  the  alleged 
agreement  well  knew. 


Foreign  Law  [m). 

Defence  of  Discharge  by  French  Bankrujitcy  (m) . 

The  bill  of  exchange  sued  on  was  accepted  by  the  defendant  at ,  in 

France,  and  was  expressly  made  payable  there,  and  on  the  • ,  19- — , 

entered,  if  such  is  the  fact  (see  Wollaston  v.  Hakewill,  3  M.  &  G.  297,  320) ;  or, 
if  he  had  entered,  he  may  plead  that  he  is  assignee  as  executor  only,  and  that  the 
premises  yielded  no  profits,  or  no  profits  except  a  sum  admitted,  and  that  he  has  no 
other  assets.  (See  In  re  Bowes,  37  Ch.  D.  128  ;  57  L.  J.  Ch.  455 ;  Rendall  v. 
Andreae,  61  L.  .J.  Q.  B.  630.)  The  value  of  the  premises  under  such  defence  is 
what  the  executor  by  reasonable  diligence  might  have  derived  from  them 
(Homidge  v.  Wilson,  11  A.  &  E.  665).  The  law  is  the  same  with  respect  to  the 
administrator  of  a  deceased  tenant.  As  to  the  executor's  liability  on  covenant 
other  than  that  to  pay  rent,  see  Sleap  v.  Newman,  12  C.  B.  N.  S.  116. 

An  executor  or  administrator  may  protect  himself  from  claims  under  the  lease 
by  availing  himself  of  the  provisions  of  22  &  23  Vict.  c.  35,  s.  27.  {Byrne  v. 
Browne,  22  Q.  B.  D.  657  ;  58  L.  J.  Q.  B.  410.) 

(m)  A  defence  on  the  ground  of  foreign  or  colonial  law  must  be  speoiaUy  pleaded. 
A  mere  aUegation  that  an  instrument  depending  on  foreign  law  is  null  and  void 
is  too  vague  (Duke  of  Brunswick  v.  King  of  Hanover,  6  Beav.  1).  Foreign  law, 
including  that  of  our  colonies,  is  in  the  Courts  of  this  country  matter  of  fact  to  be 
decided  on  evidence  {Concha  v.  Murrieta,  40  Ch.  D.  543, 550). 

A  debt  or  liability  arising  in  a  colony,  or  in  a  foreign  country,  if  discharged  by 
the  law  of  that  colony  or  country,  is  regarded  as  discharged  in  the  Courts  of  this 
country,  if  according  to  such  colonial  or  foreign  law  the  discharge  there  is  an 
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before  the  commencement  of  the  action  and  after  the  said  bill  became  due 
and  payable,  proceedings  in  the  nature  of  bankruptcy  proceedings  were 

commenced  against  the  defendant  in  the  Tribunal  of  Commerce  at ,  in 

France,  and  thereupon  such  proceedings  were  had  in  the  said  Court  that 

the  defendant  was  on  the ,  19—,  discharged  from  all  debts  and 

liabilities  existing  at  the  time,  and  the  said  bill  was  a  debt  or  liability  then 
existing,  and  the  defendant  was  thereby  discharged  from  all  liability  in 
respect  thereof. 

» 
Defence  that  a  'Foreign  Indorsement  on  a  Bill  of  Exchange  was  invalid : 

ante,  p.  529. 


Defence  of  French  Law  :  see  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  D.  589. 


Defence  of  Colonial  Law  and  Reply  thereto  stating  an  Objection 
Point  of  Law :    see  Lee  v.  Abdy,  17  Q.  B.  D.  809. 


Feaud  and  Miseepeesbntation  (»). 

Defence  tliat  the  Contract  was  procured  by  the  Fraud  of  the  Plaintiff  (o). 

The  defendant  was  induced  to  make  the  agreement  [or,  to  accept,  or, 
indorse  the  bill,  or,  to  make  the  promissory  note,  or,  to  give  the  guarantee, 

extinguishment  of  the  debt  or  liability,  and  not  merely  a  bar  to  the  remedy 
(Phillips  V.  Eyre,  L.  R.  6  Q.  B.  at  p.  30  ;  EUis  v.  M'Henry,  L.  R.  6  C.  P.  at  p.  234 ; 
40  L,  J.  0.  P.  109 ;  and  see  post,  p.  630,  and  ante,  p.  509),  but  a  debt  arising  in 
this  country  is  not  discharged  by  a  foreign  bankruptcy  (Qibbs  v.  Socieie  Indiistrielle, 
25  Q.  B.  D.  399  :  59  L.  J.  Q.  B.  510 ;  New  Zealand  Loan  Go.  v.  Morrison,  [1898] 
A.  C.  349  ;  67  L.  J.  P.  0.  10). 

Whether  a  particular  contract  is  to  be  governed  by  foreign  or  by  English  law 
is  in  the  first  instance  a  question  to  be  determined  by  the  language  of  the  contract 
itself.  If  the  matter  cannot  be  decided  by  the  language  of  the  contract  itself,  the 
Court  must  carefully  consider  all  the  circumstances  of  the  case  in  order  to  discover, 
if  possible,  by  what  law  the  parties  in  fact  intended  to  be  governed.  If  this 
cannot  be  ascertained  with  any  degree  of  certainty,  then,  after  weighing  all  the 
facts  proved  before  it,  the  Court  must  decide  by  what  law  the  parties  may  be 
reasonably  presumed  to  have  intended  themselves  to  be  governed  [Hamlyn  v. 
Talisher  Distillery,  [1894]  A.  C.  202  ;  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446 ; 
71  L.  J.  P.  C.  101 ;  De  Beers  v.  British  South  Africa  Co.,  [1912]  A.  C.  52 ;  81 
L.  J.  Ch.  137). 

(«)  The  defence  of  fraud  must  be  specially  pleaded  and  particulars  of  the  alleged 
fraud  (with  dates  and  items,  if  necessary)  must  be  stated  in  the  pleadings  (Ord. 
XIX.,  rr.  6, 15).  Knowledge  or  fraudulent  intention  may  be  alleged  as  a  fact 
without  setting  out  the  circumstances  from  which  it  is  to  be  inferred  (Ih.,  r.  22). 

(o)  A  contract  procured  by  fraud  is  voidable  at  the  election  of  the  party 
defrauded,  but  it  remains  valid  until  he  has  duly  disafiirmed  it.     A  defence 
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or,  to  execute  tie  deed]  alleged  in  the  Statement  of  Claim  by  tlie  fraud  of 
the  plaintiff. 

Particulars  of  the  fraud  are  as  follows  : — 
[In  order  to  induce  the  defendant  to  make  the  alleged  agreement  the 

plaintifE  on  the ,  19 — ,  verbally  represented  to  the  defendant, 

falsely  and  fraudulently,  that ,  whereas,  as  the  plaintiS  then  well  knew, 

the  fact  was  that .] 


Defence  that  the  Defendant  was  induced  to  Contract  by  Fraud,  and  afterwards 
repudiated  the  Contract. 

The  defendant  was  induced  to  make  the  alleged  contract  by  the  fraud 
of  the  plaintiff,  and  within  a  reasonable  time  after  he  had  notice  of  the 
said  fraud,  and  before  he  had  received  any  benefit  under  the  said  contract, 
he  repudiated  and  abandoned  the  same. 

Particulars  are  as  follows : — [Here  state  particulars  of  the  fraud  and 
repuMaJtion!\ 

Defence  to  an  Action  for  the  Price  of  Goods  sold  and  delivered,  that  the 
Defendant  was  induced  to  Purchase  the  Goods  by  Fraud,  and  returned 
them  on  Discovery  of  the  Fraud. 

The  defendant  was  induced  to  buy  the  said  horse  by  the  fraud  of  the 

plaintiff,  and  on  the ,  19 — ,  and  within  a  reasonable  time  after 

he  had  notice  of  the  said  fraud  he  repudiated  the  said  piirchase  and  returned 
the  said  horse  to  the  plaintifE. 

Particulars  of  the  fraud  are  as  follows  : — [Here  state  particulars,  as,  for 
instance,  The  plaintiff  at  the  time  of  the  sale  of  the  horse  verbally  repre- 
sented to  the  defendant,  for  the  purpose  of  inducing  him  to  purchase  the 
same,  that  the  said  horse  was  then  sound,  whereas  the  said  horse  was  then 
unsound,  as  the  plaintiS  then  well  knew  {here  state  the  nature  of  the  unsound- 
ness).} 

See  other  forms,  "Sale  of  Goods,"  post,  p.  668. 

pleaded  in  the  above  form  is  taken  that  the  defendant  has  duly  disaffirmed  the 
contract  (see  Dawes  v.  Harness,  L.  R.  10  C.  P.  166 ;  44  L.  J.  0.  P.  194).  The 
right  to  disaffirm  must  be  exercised  without  unreasonable  delay  after  the  discovery 
of  the  fraud,  and  while  the  parties  remain  in,  or  can  be  restored  to,  their  original 
position  {Gordon  v.  Street,  [1899]  2  Q.  B.  641,  649  ;  69  L.  J.  Q.  B.  45 ;  and  see 
Adam  v.  NewUgging,  13  App.  Cas.  308  ;  57  L.  J.  Oh.  1066).  Delay,  if  unreason- 
able, affords  strong  evidence  that  the  defrauded  party  has  elected  to  affirm  the 
contract  (/6.).  If  the  position  of  the  parties  has  been  changed,  the  party  seeking 
to  disaffirm  the  contract  must  be  able  to  show  that  he  has  in  effect  restored  the 
original  state  of  things  or  taken  all  necessary  steps  for  that  purpose.  In  many 
oases,  however,  the  right  of  disaffirming  the  contract  wiU  be  subject  to  rights 
acquired  by  innocent  third  parties  through  or  under  the  contract  before  any 
disaffirmance  of  it. 
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Defence  to  an  Action  by  a  Company  for  Calls,  thai  the  Defendant  was  induced 
to  become  a  Shareholder  by  Fraud,  and  repudiated  the  Shares  (p). 

1.  The  defendant  was  induced  to  become  a  holder  of  the  said  shares  by 
the  fraud  of  the  plaintiffs. 

(p)  A  contract  is  voidable  for  the  fraud  of  an  agent  through  whom  it  was  made, 
although  the  principal  was  not  personally  cognisant  of  the  fraud  (Attwood  v. 
Small,  6  CI.  &  P.  232,  448 ;  Murray  v.  Mann,  2  Ex.  538).  This  rule  appUes  in 
general  to  contracts  made  with  a  pubUo  company  through  directors  or  agents  of  the 
company  acting  withia  the  scope  of  their  authority ;  and  a  person,  who  has  been 
induced  to  take  shares  in  the  company  by  the  fraudulent  representations  of  such 
directors  or  agents,  may  disafifirm  the  contract  as  above  mentioned  and  repudiate 
the  shares,  provided  he  does  so  before  anything  has  been  done  or  happened 
disentitling  him  to  rescind  (Oakes  v.  Turqnand,  L.  B.  2  H.  L.  326  ;  36  L.  J.  Ch.  949 ; 
Tennent  v.  City  of  Glasgow  Bank,  4  App.  Cas.  615).  Where  this  defence  is  relied 
upon  as  an  answer  to  an  action  in  which  the  defendant  is  charged  as  a  shareholder, 
the  defendant  must  show  that  he  has  ceased  to  be  a  shareholder,  or  that  on  dis- 
covering the  fraud  he  repudiated  and  renounced  the  shares,  and  took  all  necessary 
steps  for  relieving  himseh  of  his  hability  in  respect  of  them  {In  re  London  Fire 
Ins.  Co.,  24  Ch.  D.  149, 154).  A  shareholder  seeking  to  repudiate  his  shares  must 
not  delay  such  repudiation  after  he  has  become  aware  of  the  fraud  on  which  he 
relies  as  furnishing  the  ground  for  such  repudiation  {Ogilvie  v.  Currie,  37  L.  J.  Ch. 
541 ;  Sharpley  v.  LoutJi  &  East  Coast  By.  Co.,  2  Ch.  D.  663,  685;  46  L.  J.  Ch. 
259) ;  and  his  right  to  rescind  the  contract  is  lost  if  after  discovering  the  fraud 
he  by  his  conduct  acquiesces  in  it,  as  for  example  by  receiving  dividends  or 
paying  calls  on  his  shares. 

A  person  induced  to  become  such  shareholder  by  the  fraud  of  the  company 
cannot  after  the  commencement  of  a  winding  up  repudiate  his  liabiUty  as  against 
creditors  of  the  company  not  parties  to  the  fraud  (Collins  v.  City  d:  County  Bank, 
3  C.  P.  D.  282  ;  47  L.  J.  C.  P.  681) ;  and  in  such  cases,  as  he  cannot  claim  damages 
for  the  fraud  in  an  action  against  the  company,  his  only  remedy  appears  to  bo 
to  sue  the  company's  directors  or  officers  for  damages  for  their  misrepresentations 
(Houldsworth  v.  City  of  Glasgow  Bank,  5  App.  Cas.  317).  The  time  when  the 
petition  is  filed  on  which  the  company  is  ultimately  wound  up  is  regarded  as  the 
commencement  of  the  winding  up  {Whiteley's  Case,  [1900]  1  Ch.  365  ;  69  L.  J.  Ch. 
250). 

As  a  general  rule  the  fraud  necessary  to  entitle  the  defrauded  party  to  rescmd  a 
contract  must  be  that  of  the  other  contracting  party  or  his  agent,  but  a  person  who 
has  made  an  application  to  a  company  for  shares  based  upon  a  prospectus  issued 
by  the  promoters  of  the  company  before  its  formation,  and  has  had  his  application 
accepted  by  the  allotment  of  shares,  may  rescind  the  contract  if  he  discovers  that 
the  representations  in  the  prospectus  which  induced  him  to  apply  were  untrue 
{In  re  Metropolitan  Coal  Assoc.,  [1892]  3  dli.  1,  13  ;  61  L.  J.  Ch.  741 ;  Lynde  v. 
Anglo-Italian  Hemp  Co.,  [1896]  1  C^h.  178  ;  05  L.  J.  Ch.  96).  It  is  not  a  sufficient 
answer  to  a  charge  of  fraud,  that  the  party  defrauded  had  means  of  knowledge 
oa  the  subject,  and  would  have  learnt  the  real  facts  but  for  his  negligence  in  not 
making  sufficient  inquiry  {Redgrave  y.  Hunl,  20  Ch.  D.  1;  51  L.  J.  Ch.  113; 
Edgington  v.  Fitzmaurice,  29  Ch.  D.  459  ;  Aarons  Reefs  v.  Ticiss,  [1896]  A.  C. 
273,  279  ;   65  L.  J  P.  C.  54.) 
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Particulars  : — 

In  order  to  induce  the  defendant  to  apply  for  [or,  purchase]  the  said 
shares  the  plaintifi  falsely  and  fraudulently  represented  to  the  defendant 
that  [set  out  the  representation]. 

The  said  representation  was  in  writing  and  is  contained  in  a  prospectus 
dated  the ,  19 — ,  issued  by  the  plaintiffs  [or,  a^  the  case  may  be] . 

The  said  representation  was  false  to  the  plaintifEs'  knowledge  in  the 
following  respect,  viz.,  [here  set  out  the  particulars]. 

2.  On  the ,  19 — ,  and  within  a  reasonable  time  after  he  had 

notice  of  the  said  fraud,  and  before  he  had  received  any  benefit  from  or 
in  respect  of  the  said  shares  or  any  of  them,  the  defendant  by  a  letter 

dated  the ,  19 — ,  repudiated  and  disclaimed  the  said  shares  and 

all  liability  in  respect  thereof. 


Defence  to  an  Action  for  Calls  thai  the  Defendant  was  induced  to  take  Shares 
hy  Misrepresentation  and  Fraud,  and  Counterclaim  for  Rescission  and 
Damages  {q). 

Defence  and  Counterclaim. 

Defence. 

1.  The  daEendant  was  induced  to  and  did  apply  for  and  take  the  said 

shares  on  the  faith  of  a  prospectus  dated  the ,  19 — ,  issued  to 

the  public  and  the  defendant  by  the  plaintiff  company  for  the  purpose  of 
inducing  the  public  and  the  defendant  to  apply  for  and  take  shares  in  the 
plaintiff  company. 

2.  The  said  prospectus  contained  {inter  alia)  the  following  representations 
and  statements  : — [State  the  representations  relied  on,  as,  for  instance.] 

(a)  That  there  existed  at ,  large  areas  of  coal. 

(b)  That  the  plaintifi  company  was  formed  for  the  purpose  of  acquiring 

all  the  right,  title,  and  interest  in,  and  the  development  of,  the 
mining  rights  in  the  said  large  areas  of  coal. 

(c)  That  the  plaintifi  company  had  obtained  concessions,  which  embraced 

an  area  of acres,  sufficient  for  the  establishment  of  several 

collieries,  and  that  of  this  area acres  were  vested  in  the 

plaintiff    company,    and  acres    further    were    vested    in 

nominees  for  the  plaintiH  company. 

iq)  Where  fraud  is  relied  upon,  it  is  sometimes  advisable,  not  merely  to  plead 
the  fraud  by  way  of  defence,  but  also  to  allege  it  by  way  of  counterclaim,  so  as  to 
claim  damages  or  such  further  relief  as  may  be  required. 

It  is  a  defence  to  an  action  upon  a  contract  made  between  the  plaintiff  and  the 
defendant  that  it  was  entered  into  for  the  iQegal  purpose  of  defrauding  a  third 
party  {Beghie  y.  Phosphate,  Sc,  Co.,  1  Q.  B.  D.  679  ;  44  L.  J.  Q.  B.  233  ;  Scott  v. 
Broum,  [1892]  2  Q.  B.  724 ;  61  L.  J.  Q.  B.  738). 

See  further  as  to  fraud,  ^osi,  pp.  636, 751,  and  as  to  innocent  misrepresentations, 
post,  pp.  649,  660,  682. 
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(d)  That  tte  plaintifi  company  held  authorities  direct  from  the  Crown, 

under  the section  of  the Mining  Act,  1894,  and 

that  such  authorities  gave  the  right  to  mine  the  coal  under  the 
water  of harbour. 

(e)  That  the  company's  tenure  was  subject  to  certain  conditions,  but  that 

such  conditions  were  specially  favourable  to  the  plaintiff  company. 

(f)  That  the  existence  of  the  seam  under  the  plaintiff  company's 

property  had  been  recently  proved  by  the  Government. 

3.  The  whole  of  the  aforesaid  representations  and  statements  were  untrue 
and  contrary  to  the  fact,  and  were  false  and  misleading,  and  concealed  the 
truth  in  the  following  respects,  viz. : 

(a)  The  alleged  large  areas  of  coal  did  not  exist  at  all. 

(b)  The  plaintiff  company  did  not  and  could  not  acquire  any  right,  title, 

or  interest  in,  nor  could  it  develop  the  alleged  mining  rights. 
Neither  the  alleged  areas  of  coal  nor  the  alleged  mining  rights 
existed  at  all.  Nor  had  the  plaintiff  company  acquired  any  right, 
title,  or  interest  therein.  Moreover  such  right,  title,  or  interest 
could  only  be  acquired  by  a  grant  from  the  Crown,  which  would 
only  be  granted  for  a  limited  period,  and  subject  to  power  to 
determine  the  same  at  any  time. 

(c)  The  plaintiff  company  had  not  acquired,  nor  could  it  in  point  of  law 

or  of  fact  acquire  the  alleged  concessions,  nor  were  the  said 
acres  vested  in  the  plaintiff  company. 

(d)  The  plaintiff  company  did  not  hold  the  alleged  authorities,  nor  did 

such  authorities  (if  any)  give  the  right  to  mine  the   coal  under 

the  waters  of harbour.    Moreover  the  alleged  authorities 

(if  any)  were  limited  in  point  of  time,  and  subject  to  a  liability 
to  be  determined  at  any  time. 

(e)  The  conditions  to  which  the  plaintiff  company's  tenure  (if  any)  was 

subject  were  not  specially  favourable  or  at  all  favourable  to 
the  plaintifi  company. 

(f)  The  existence  of  the seam  under  the  plaintiff  company's  pro- 

perty had  not  been  proved  by  the  Government  or  any  one  else. 
The  said  seam  did  not  exist  under  the  plaintiff  company's 
property  (if  any). 

4.  The  plaintiffs  wiHully  and  knowingly  concealed  the  following  material 
facts  from  the  defendant  by  not  stating  the  same  in  the  prospectus  (that 
is  to  say) : 

(a)  That  burnt  and  valueless  coal  only  was  found  in  the  shaft  nearest  to 

the  property  the  subject  of  the  plaintiffs'  concessions. 

(b)  That  burnt  coal  was  found  at  the  Southern  collieries  near which 

runs  for  several  miles. 

(c)  That  no  bore  was  made  or  coal  found  under  ■ harbour. 

(d)  That  all  the  known  facts  or  data  pointed  to  the  conclusion  that  no 

coal   existed  under  harbour,  or  that  any   coal  that    so 

existed  was  burnt  coal  and  not  workable. 
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(e)  That  although  it  was  essential  to  the  success  of  the  plaintifi  company 

that  they  should  acquire  means  of  access  from  their  pits  to  the 
harbour,  no  such  means  existed,  or  were  or  could  be  acquired. 

(f)  That  the  option  to  purchase  the  site  which  the  plaintifi  company  had 

acquired  gave  it  only  the  surface,  and  gave  it  no  right,  and  that 
the  plaintiff  company  had  ia  fact  no  right,  to  sink  pits  or  to  dig 
for  or  work  or  get  coal. 

(g)  That  the  plaintiff  company  could  not  tunnel  under  the  foreshore, 

and  had  no  means  or  right  of  access  to  the  alleged  coal  under 
the  harbour  from  the  alleged  pits. 

(h)  That  without  a  grant  from  the  Ocown  the  company  would  have  no 
right  to  work  the  coal,  and  that  such  grant,  even  if  obtained, 
would  only  endure  for  twenty-one  years.  No  such  grant  has  been 
obtained. 

(i)  That  the  company  could  not  acquire  any  right  to  cross  or  interfere 
with  the  foreshore  without  a  grant  from  the  Crown ;  and  that  such 
a  grant,  even  if  obtained  would  only  endure  for  twenty-eight  years, 
and  could  be  terminated  at  any  time  at  the  will  of  the  Crown. 

5.  The  defendant  on  the  faith  of  the  said  statements  and  representations 
and  on  the  faith  of  the  said  prospectus  fully  disclosing  all  material  facts 
relative  to  the  plaiatifE  company  applied  for  and  was  allotted  the  said 
shares,  and  ia  respect  thereof  paid  to  the  plaintifi  company  the  following 

sums  of  money — that  is  to  say,  on  or  about  the ,  19 — ,  £ ; 

on  or  about  the ,  19 — ,  £ ;  and  on  or  about  the , 

19—,  £ . 

6.  In  the  alternative  the  defendant  says  that  the  plaintifis  made  the  said 
representations  falsely  and  fraudulently,  knowing  the  same  to  be  untrue, 
or  with  reckless  carelessness  as  to  the  truth  or  falsity  thereof,  and  with  intent 
that  the  same  should  be,  as  in  fact  they  were,  acted  on  by  the  defendant. 

Counterclaim. 

7.  The  defendant  repeats  paragraphs  1  to  6  both  inclusive  of  the  Defence. 

8.  In  the  alternative  the  defendant  says  that  the  consideration  for  which 

he  paid  the  said  sums  of  £ ,  £ ,  and  £ ,  wholly  failed,  and  he 

seeks  to  recover  the  same  as  money  had  and  received  by  the  plaintifis  to 
the  use  of  the  defendant. 

The  defendant  claims — 

(1)  That  the  contract  between  himself  and  the  plaintiff  company  may  be 

rescinded  and  declared  null  and  void. 

(2)  That  the  register  of  the  plaintifi  company  may  be  rectified  by  the 

removal  of  the  defendant's  name  therefrom. 

(3)  That  the  said  sums  of  £ ,  £ ,  and  £ ,  may  be  repaid  to 

him  by  the  plaintifi  company  with  interest  thereon. 
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Defence  to  Claim  for  the  Price  of  Shares,  that  the  Defendant  was  induced 
by  Fraud,  to  employ  the  Plaintiff  to  purchase  them,  and  that  the  Plaintiff 
endeavoured  to  sell  his  own  Shares  to  the  Defendant,  and  Counterclaim 
for  rescission,  etc. 

Defence  and  Counterclaim. 

Defence. 

1.  The  defendant  denies  that  the  plaintifi  sold  or  transferred  to  the 
defendant  the  said  shares  or  any  part  thereof,  or  that  he  ever  requested  the 
plaintifE  to  so  do. 

2.  In  order  to  induce  the  defendant  to  employ  the  plaintiff  as  his  agent 

to  purchase  for  the  defendant  100  shares  of  £1  each  in  the Company 

Limited,  the  plaintiff  on  the ,  19 — ,  verbally  represented  to  the 

defendant  that  the  said  company  was  a  good  concern,  that  he  was  a  director 
of  the  said  company  and  thus  had  special  means  of  judging  of  its  prospects 
and  knew  that  it  was  a  good  concern  and  that  the  defendant  would 
never  regret  the  purchase,  and  that  he  had  solely  the  defendant's 
welfare  at  heart  in  urging  him  to  purchase  the  said  shares.  That  he  could 
purchase  the  shares  cheap,  and  that  he  could  get  them  for  12s.  6d.  each  and 
not  for  less,  and  that  he  could  only  get  them  so  cheap  by  the  reason  of 
his  being  such  director. 

3.  Acting  on  the  faith  of  the  aforesaid  representations  the  defendant  was 
induced  to  and  did  employ  the  plaintifE  as  his  agent  to  purchase  the  said 

shares  and  the  plaintiff  subsequently  on  the ,  19 — ,  in  order  to 

induce  the  defendant  to  accept  a  transfer  of  them,  verbally  represented  to 
the  defendant  that  he  (the  plaintifi)  had  piirchased  the  said  shares  for  the 
defendant  at  the  said  price,  and  thereby  and  by  means  of  the  representation 
set  out  in  paragraph  2  hereof  he  induced  the  defendant  to  accept  a  transfer 
of  them  and  afterwards  to  pay  him  £5  on  account  thereof,  which  the 
defendant  accordingly  did. 

4.  The  defendant  has  since  discovered  and  the  fact  was  and  is  that  the 
whole  and  each  of  the  aforesaid  representations  were  and  was  false  and 
untrue.  The  company  was  a  rotten  concern  and  its  shares  and  prospects 
worthless  and  the  plaintiff's  real  motive  was  that  he  might  transfer  to  the 
defendant  certain  worthless  shares  in  the  company  that  the  plaintiff  abeady 
held.  Further  or  in  the  alternative  the  plaintiff  well  knew  the  said  repre- 
sentations to  be  false  and  untrue  and  made  them  fraudulently. 

5.  The  plaintiff,  as  and  for  the  shares  that  he  represented  he  had  purchased 
for  the  defendant  at  the  said  price  as  aforesaid,  fraudulently  and  in  breach 
of  faith  and  of  his  duty  as  the  defendant's  agent  purported  to  transfer  to 
the  defendant  the  shares  referred  to  in  the  Statement  of  Claim,  but  the  said 
shares  were  in  fact  part  of  a  large  number  of  shares  which  the  plaintiff  then 
previously  held  and  which  he  had  a  long  time  previously  purchased  for 
himself  at  a  much  less  price  and  which  he  was  desirous  of  getting  rid  of 
and  which  were  and  are  worthless. 
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6.  The  plaiutifi  fraudulently  concealed  the  fact  that  the  plaintifi  was 
himself  the  owner  of  the  said  shares  from  the  defendant. 

7.  In  the  alternative  if  the  plaintifi  sold  the  said  shares  to  the  defendant 
the  defendant  says  that  the  plaintifi  made  the  aforesaid  representations  in 
order  to  induce  him  to  purchase  them  and  that  he  pvirchased  them  on  the 
faith  thereof. 

Counterclaim. 

8.  The  defendant  repeats  the  Defence  and  claims — 

(a)  That  the  contract  with  respect  to  the  said  shares  be  rescinded  and 

declared  void. 

(b)  That  the  plaintifi  be  ordered  to  accept  a  re-transfer  of  the  said 

shares. 

(c)  Repayment  of  the  said  £5. 

(d)  Damages. 


See  forms  of  Defence  of  Fraud  to  Claims  on  Bills  of  Excliange,  ante, 

pp.  520,  523. 


Frauds,  Statute  or,  and  Sale  of  Goods  Act,  1893  (r) 


(r)  The  defence  that  one  or  other  of  these  statutes  has  not  been  complied  with 
must  be  specially  pleaded  (Ord.  XIX.,  r.  15).  It  cannot  be  raised  by  an  objection 
in  point  of  law  (see  Calling  v.  King,  5  Ch.  D.  660  ;  46  L.  J.  Ch.  384 ;  Dawhins  v. 
Lord  Pemrhyn,  4  App.  Gas.  51,  58  ;  48  L.  J.  Ch.  304),  or  by  an  application  to  strike 
out  the  Statement  of  Claim  (Fraser  v.  Pape,  91  L.  T.  340 ;  20  Times  L.  R.  798). 
Nor  is  it  sufficient  merely  to  traverse  allegations  made  by  the  plaintiff  in  anticipa- 
tion of  objections  founded  on  the  statute  (Clarice  v.  Callow,  46  L.  J.  Q.  B.  53  ; 
Manchester  Bank  v.  Cook,  49  L.  T.  674). 

Where  the  Statement  of  Claim  does  not  disclose  the  facts  which  bring  the 
contract  sued  on  within  the  provisions  of  either  statute,  the  defendant  should 
commence  his  plea  with  a  short  statement  of  the  nature  of  the  contract,  so  as  to 
show  what  is  the  objection  intended  to  be  raised  under  the  statute,  as  is  done  in 
the  first  form  above.  But  where  it  sufficiently  appears  on  the  face  of  the  State- 
ment of  Claim  to  what  objection  the  Claim  is  open  it  is  sufficient  to  use  a  shorter 
form,  e.g.,  "  The  4th  section  of  the  Statute  of  Frauds  [or,  Sale  of  Goods  Act,  1893] 
has  not  been  complied  with." 

It  is  usual  in  the  King's  Bench  Division  to  specify  the  section  of  the  statute  on 
which  the  defendant  relies  ;  in  the  Chancery  Division,  however,  it  has  been  held 
that  this  is  unnecessary  {James  v.  Smith,  [1891]  1  Ch.  384 ;  cf .  Oregory  v.  Torquay 
Corporation,  [1911]  2  K.  B.  556  ;  80  L.  J.  K.  B.  981).  If,  however,  the  defendant 
names,  a  particular  section  of  the  Statute  of  Frauds,  be  will  not  at  the  trial  be 
allowed  to  rely  upon  any  other  section  (lb.). 
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Defence  to  an  Action  upon  a  Contract  within  s.  i  of  the  Statute  of  Frauds, 
where  the  Statement  of  Claim  shows  that  the  Contract  is  within  that 
Section  (s). 

(a)  The  4th  section  of  the  Statute  of  Frauds  has  not  been  complied  with. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 
or 

(b)  There  was  no  agreement  in  writing  nor  was  there  any  memorandum 
or  note  in  writing  of  the  alleged  agreement  as  required  by  the  4th  section 
of  the  Statute  of  Frauds,  or  at  all. 

(s)  By  s.  4  of  the  Statute  of  Frauds,  it  is  enacted  that  "  no  action  shall  be 
brought  whereby  to  charge  any  executor  or  administrator  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate ;  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person"  (see  "  Otutrantees,"  ante,  p.  141),  "or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage  "  (see  "  Marriage," 
ante,  p.  191),  "  or  upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them"  (see  "  Sale  of  Land,"  ante,  p.  222),  "  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof  "  (see  "  Annuity,"  ante,  p.  499),  "  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised."  In  the  case  of  a  guarantee  the 
consideration  need  not  appear  on  the  face  of  the  writing  (19  &  20  Vict.  c.  97, 
s.  3).  But  in  all  other  contracts  within  s.  4  of  the  Statute  of  Frauds,  all 
material  terms,  including  the  consideration,  must  be  set  out  in  the  writing. 
The  parties  are  sufficiently  described,  if,  from  the  description,  their  identity  is 
certain,  or  is  certainly  ascertainable  so  that  it  cannot  be  disputed  {Rossiter  v. 
Miller,  3  App.  Cas.  1124,  1140,  1147  ;  48  L.  J.  Oh.  10  ;  Calling  v.  King,  5  Ch.  D. 
660  ;  46  L.  J.  Ch.  384  ;  Carr  v.  Lynch,  [1900]  I  Ch.  613,  615  ;  69  L.  J.  Ch.  345). 
Thus  it  may  be  enough,  in  dealing  with  land,  to  use  the  phrase  "  the  proprietor  " 
or  "  the  owner,"  but  not  to  use  such  words  as  "  my  client  "  or  "  the  landlord  " 
without  more  (Sale  v.  Larribert,  L.  R.  18  Eq.  1 ;  43  L.  J.  Ch.  470 ;  and  see 
Coombs  V.  Wilkes,  [1891]  3  Ch.  77  ;  61  L.  J.  Ch.  42). 

If  form  (b)  above  is  employed  and  the  plaintiff  merely  joins  issue  upon  it  or 
delivers  no  pleading  in  reply,  it  will  not  be  open  to  the  plaintiff  to  rely  at  the 
trial  upon  the  fact  that  the  contract  has  been  partly  performed  ;  he  should  have 
replied  this  specially.  The  rule  is  probably  the  same  if  form  (a)  be  used,  though 
this  is  not  so  clear ;  as  it  might  be  urged  that  part  performance  was  "  within  the 
equity  of  the  statute."  Form  (b)  should  therefore  be  used  whenever  the  defendant 
has  reason  to  suppose  that  the  plaintiff  intends  to  set  up  part  performance  at 
the  trial,  so  as  to  compel  the  plaintiff  to  deliver  a  special  Reply  with  particulars  of 
the  act  relied  on  as  amounting  to  part  performance.  (See  further  as  to  part 
performance,  Britain  v.  Rossiter,  11  Q.  B.  D.  123  ;  48  L.  J.  Q.  B.  362  ;  Maddison  v. 
Alderson,  8  App.  Cas.  467  ;  32  L.  J.  Q.  B.  737  ;  McManus  v.  Cooke,  35  Ch.  D.  681 ; 
56  L.  J.  Ch.  662  ;  Lavery  v.  Pursell,  39  Ch.  D.  608  ;  57  L.  J.  Ch.  570.) 

A  plaintiff  cannot  plead  the  Statute  of  Frauds  to  a  contract  pleaded  by  the 
defendant,  unless  the  defendant  claims  a  sot-off,  or  counterclaims,  under  that 
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Plea  of  the  Statute  of  Frauds  hy  an  Executor.  > 

1.  The  defendant  never  promised  as  alleged. 

2.  The  defendant  is  the  executor  of  X.  Y.,  deceased  ;  and  the  promise 
sued  on  in  this  action,  if  made  by  him,  was  and  is  a  special  promise  by  him 
as  such  executor  to  answer  damages  out  of  his  own  estate  for  a  debt  of 
the  said  X.  Y.  The  defendant  will  object  that  the  Statement  of  Claim 
shows  no  consideration  for  any  such  promise  by  him. 

3.  There  is  no  memorandum  in  writing  of  such  promise  sufficient  to 
satisfy  the  Statute  of  Frauds. 


For  a  Plea  of  the  Statute  of  Frauds  in  an  Action  upon  a  Guarantee, 
see  post,  p.  581. 


The  like  to  an  Action  for  Wrongful  Dismissal  of  a  Servant,  where  it  does 
not  appear  from  the  Statement  of  Claim  that  the  Contract  was  one  which 
could  not  be  performed  within  a  Year  from  the  making  thereof  {t). 

The  agreement  was  not  to  be  performed  within  one  year  from  the  making 
thereof,  and  the  4th  section  of  the  Statute  of  Frauds  has  not  been  complied 
with. 


Defence  of  the  Statute  of  Frauds  to  an  Action  for  Specific  Performance  ; 
see  "  Sale  of  Land,"  post,  p.  683. 


Defence  to  an  action  for  the  Price  of  Goods  of  the  Value  of  £.10  or  upwards, 
that  the  provisions  of  s.  4:  of  the  Sale  of  Goods  Act,  1893,  have  not 
been  complied  with  (m). 

The  contract  \pr,  agreement]  sued  on  (if  any)  was  a  contract  for  the  sale 
of  goods  of  the  value  of  £10  or  upwards,  and  the  requirements  of  section  4 

contract  (Miles  v.  New  Zealand  Alford  Estate  Co.,  32  Ch.  D.  at  pp.  278,  279)  ;  to 
a  set-off  or  counterclaim,  he  can,  and  therefore  must ;  he  cannot  raise  the  point 
under  a  mere  joinder  of  issue  {Chappie  v.  Durston,  1  Cr.  &  J.  1), 

(<)  By  agreements  not  to  be  performed  within  a  year  are  meant  agreements 
incapable  of  complete  performance  on  either  side  within  that  period  {Dondlan  v. 
Read,  5  B.  &  Ad.  903  ;  Miles  v.  New  Zealand,  dkc,  Co.,  32  Ch.  D.  at  pp.  276, 296 ; 
McGregor  v.  McGregor,  21  Q.  B.  D.  424 ;  57  L.  J.  Q.  B.  691).  An  agreement  to 
serve  for  a  year,  the  service  to  begin  next  day,  is  not  an  agreement  "  not  to  be 
performed  within  a  year  "  {Smith  v.  Gold  Coast  Explorers,  [1903]  1  K.  B.  538 ; 
72  L.  J.  K.  B.  235.  See  further  Reeve  v.  Jennings,  [1910]  2  K.  B.  522 ;  79 
L.  J.  K.  B.  1137  ;  Hanau  v.  Ehrlich,  [1912]  A.  C.  39  ;  81  L.  -J.  K.  B.  397). 

(«)  The  Sale  of  Goods  Act,  1893,  enacts  as  follows : — 

"  A  contract  for  the  sale  of  any  goods  of  the  value  of  ten  pounds  or  upwards 
shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept  part  of  the  goods 
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of  the  Sale  of  Goods  Act,  1893,  in  respect  of  suci  contracts  were  not 
compKed  with,  and  the  said  contract  is  therefore  not  enforceable  by  action. 

so  sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  contract  be  made  and  signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf."     (S.  4,  sub-s.  1.) 

"The  provisions  of  this  section  apply  to  e»ery  such  contract,  notwith- 
standing that  the  goods  may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."     {lb.,  sub-s.  2.) 

"  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section  when 
the  buyer  does  any  act  in  relation  to  the  goods  which  recognises  a  pre-existing 
contract  of  sale,  whether  there  be  an  acceptance  in  performance  of  the  contract 
or  not."     (lb.,  sub-s.  3.) 

Any  act  in  relation  to  the  goods  which  would  be  of  wrong  if  there  were  no 
contract,  and  of  right  if  there  were  a  contract,  is  evidence  of  an  acceptance  within 
the  section  (Abbott  v.  Wolsey,  [1895]  2  Q.  B.  97  ;  64  L.  J.  Q.  B.  587).  Thus  where 
the  buyer  took  a  sample  from  the  bulk,  and,  after  comparing  it  with  a  sample  on 
which  he  had  bought,  rejected  the  goods,  saying  they  were  not  equal  to  sample, 
it  was  held  there  was  evidence  of  such  acceptance  (Abbott  v.  Wolsey,  supra).  So 
a  re-sale  of  the  goods  or  of  a  part  of  them  as  specific  goods  to  a  third  party  would 
appear  to  be  evidence  of  such  acceptance.  (See  Marshall  v.  Green,  1  C.  P.  D.  35, 
41 ;  45  L.  J.  0.  P.  153.) 

There  must  be  a  transfer  of  the  possession  of  the  goods,  or  of  part  of  them,  to 
constitute  an  "  acceptance  and  actual  receipt,"  but  this  may  be  effected,  without 
any  actual  removal  of  the  goods,  by  a  change  in  the  character  of  the  possession. 
Thus  if  goods  stored  at  a  warehouse  for  the  vendor  are,  by  arrangement  with  the 
warehouseman,  thereafter  held  for  the  buyer  (see  Pearson  v.  Dawson,  1  E.  &  B. 
448,  456),  or  if  the  vendor  himself  makes  a  change  in  the  mode  in  which  he  holds, 
so  as  to  cease  acting  as  if  owner  of  the  goods,  and  thereafter  acts  merely  as  the 
baillee  or  agent  of  the  buyer,  there  may  be  a  sufficient  "  acceptance  and  actual 
receipt  "  (Gastle  v.  Sworder,  29  L.  J.  Ex.  235  ;  30  L.  J.  Ex.  310  ;  6  H.  &  N.  828). 
But  so  long  as  the  vendor  continues  to  hold  the  goods  subject  to  his  lien  as  unpaid 
vendor,  there  is  no  such  change  of  possession  as  to  satisfy  the  requirements  of  the 
statute. 

The  memorandum  required  by  the  section  may  be  made  at  the  tune  of  the  sale, 
or  at  any  time  subsequent  thereto  up  to  the  time  of  action  brought  (Lucas  v. 
Dixon,  22  Q.  B.  D.  357  ;  58  L.  J.  Q.  B.  Ka  ;  In  re  Holland,  [1902]  2  Ch.  at  p.  382  ; 
71  L.  J.  Ch.  518).  It  may  be  signed  b^an  agent  who  has  authority  to  sign  it, 
and  his  signature  may  be  sufficient  althoTlgh  placed  there  without  any  intention 
of  furnishing  a  memorandum  to  satisfy  tl^e  statute,  but  alio  intuitu  (In  re  Hoyle, 
[1893]  1  Ch.  84  ;  62  L.  J.  Oh.  182  ;  ariffiths  Corp.,  Ltd.  v.  Huniber,  [1899]  2  Q.  b! 
414,  418  ;  68  L.  J.  Q.  B.  959).  As  to  what  is  a  sufficient  memorandum  within 
the  section,  see  SJuirdlow  v.  Gotterell,  20  Ch.  D.  90 ;  51  L.  J.  Ch.  363 ;  Plant  v. 
Bourne,  [1897]  2  Ch.  281  ;  66  L.  J.  Ch.  643 ;  and  Pearce  v.  Gardner,  [1897] 
1  Q.  B.  688  ;  66  L.  J.  Q.  B.  457.  As  ta  what  are  "  goods  "  within  the  section, 
see  "  Sale  of  Goods,"  ante,  p.  215  ;  "  Shares,"  ante,  p.  229  ;  and  s.  62  (1)  of  the 
Act  of  1893,     As  to  sales  by  auction,  see. ante,  pp.  66,  67. 
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Gamino  («). 

Befewie  that  the  Contract  sued,  on  was  a  Gaming  or  Wagering  Contract. 

Tlie  alleged  contract  was  \or,  The  money  claimed  is  money  which  was 
agreed  to  be  paid  by  the  defendant  to  the  plaintifi  under]  a  contract  by 
way  of  gaming  or  wagering  within  the  statute  8  &  9  Vict.  c.  109,  s.  18. 

(x)  At  the  common  law  a  wager  was  in  general  binding ;  but  the  Gaming  Act, 
1845  (8  &  9  Vict.  o.  109),  made  all  agreements  by  way  of  gaming  or  wagering 
null  and  void.  A  wager  is  a  promise  made  upon  a  chance  event  in  which  neither 
party  had  any  interest,  except  that  created  by  the  wager.  The  essence  of  gaming 
and  wagering  is,  that  one  party  is  to  win  and  another  to  lose  on  a  future  event 
which  is  uncertain  at  the  time  of  the  contract  (Tliacher  v.  Hardy,  4  Q.  B.  D.  695, 
per  Cotton,  L.J. ;  Crawley  v.  White,  14  Times  L.  R.  247,  248 ;  see  further  Carlill 
V.  Carbolic  Ball  Co.,  [1892]  2  Q.  B.  484,  490 ;  61  L.  J.  Q.  B.  696 ;  [1893]  1  Q.  B.  260 ; 
62  L.  J.  Q.  B.  257  ;  Lochwood  v.  Cooper,  [1903]  2  K.  B.  428  ;  72  L.  J.  K.  B.  690  ; 
Richards  v.  Starck,  [1911]  1  K.  B.  296 ;  80  L.  J.  K.  B.  213). 

By  the  statute  9  Anne,  c.  14,  as  amended  by  5  &  6  Will.  4,  c.  41,  s.  I,  all  notes 
and  bills  given  for  money  won  by  gaming  at  cards  or  other  games,  or  by  betting 
at  such  games,  or  for  any  money  knowingly  lent  for  that  purpose,  are  deemed  to 
have  been  made  for  an  illegal  consideration.  The  indorsee  of  a  cheque  given  in 
payment  of  a  bet  on  a  horse  race  cannot  recover  on  it,  if  at  the  time  he  took  it  he 
knew  that  it  was  so  given  ( Woolf  v.  Hamilton,  [1898]  2  Q.  B.  337  ;  67  L.  J.  Q.  B. 
917).  As  to  the  recovery  of  money  paid  to  the  holder  of  such  securities,  see  s.  2 
of  the  last-mentioned  Act. 

By  the  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1,  "  any  promise,  express  or 
implied,  to  pay  any  person  any  sum  of  money  paid  by  him  under  or  in  respect  of 
any  contract  or  agreement  rendered  nuU  and  void  by  the  8  &  9  Vict.  c.  109,"  is 
itseU  made  nuU  and  void,  and  it  is  enacted  that  no  action  at  the  suit  of  the  payer 
shall  lie  to  recover  such  money ;  and  similarly  any  express  or  implied  promise 
"  to  pay  any  sum  of  money  by  way  of  commission,  fee,  reward,  or  otherwise  in 
respect  of  any  such  contract,  or  of  any  services  in  relation  thereto  or  in  connection 
therewith  "  is  thereby  made  nuU  and  void,  and  no  action  can  be  brought  to  recover 
such  money. 

The  first  portion  of  this  section  prevents  a  commission  agent  or  other  person 
from  recovering  from  another  money  which  he  has,  at  that  other's  request,  paid 
in  discharge  of  that  other's  bets  or  wagers  (Tatam  v.  Reeve,  [1893]  1  Q.  B.  44 ;  62 
L.  J.  Q.  B.  30  ;  and  see  Saffery  v.  Mayer,  [1901]  1  K.  B.  11 ;  70  L.  J.  K.  B.  146) ; 
whilst  the  second  portion  prevents  an  agent  from  enforcing  any  claim  for  com- 
mission on  betting  or  similar  void  transactions  in  stocks  or  shares.  It  still, 
however,  remains  the  law  that  a  betting  agent  employed  by  the  plaintiff  to  make 
bets  for  him  is  liable  to  him  for  moneys  which  he  has  received  from  the  losers  of 
the  bets  (De  Mattos  v.  Benjamin,  63  L.  J.  Q.  B.  248  ;  0' Sullivan  v.  Thomas,  [1896] 
1  Q.  B.  at  p.  700  ;  64  L.  J.  Q.  B.  398).  Moreover,  as  betting  is  not  in  itself  illegal, 
money  lent  to  enable  the  borrower  to  pay  bets  which  he  has  already  lost  can  be 
recovered  {In  re  O'Shea,  [1911]  2  K.  B.  981) ;  and  it  has  been  held  that  money  lent 
to  the  defendant  at  Monte  Carlo  to  enable  him  to  gamble  at  the  roulette  tables 
there,  the  game  not  being  illegal  by  the  law  of  that  country,  may  be  recovered  in 
the  English  Courts  {Saxby  v.  FuUon,  [1909]  2  K.  B.  208  ;  78  L.  J.  K.  B.  781) ;  but 
B.L.  37 
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Particulars : — [Give  farticulars  stating  the  facts  which  bring  the  contract 
within  the  statute,  as,  for  instance.  The  alleged  contract  was  a  bet  on  a 
horse  race  which  took  place  on  Epsom  Down  on  the ,  19 — .] 

a  cheque  draivn  on  an  English  bank  given  in  repayment  of  money  lent  to  enable 
the  defendant  to  play  at  baccarat  in  Algiers  was  deemed  to  be  given  for  an  illegal 
consideration  within  s.  1  of  the  Gaming  Act,  1835,  although  the  consideration 
for  the  cheque  was  legal  according  to  the  law  of  France  {MouUs  v.  Owen,  [1907] 
1  K.  B.  716 ;  76  L.  J.  K.  B.  396).  Money  lent  in  England  for  the  purpose  of 
playing  at  a  game  which  is  illegal  here  cannot,  of  course,  be  recovered  (McKinnell 
V.  Robinson,  3  M.  &  W,  434  ;  Foot  v.  Baker,  5  M.  &  G.  335).  No  action  will  lie 
against  an  agent  employed  to  make  bets  for  neglecting  to  make  them,  as  they 
would  be  void  if  made  {Cohen  v.  Eitiell,  22  Q.  B.  D.  689  ;  58  L.  J.  Q.  B.  241). 

Contracts  of  wagering  made  under  the  form  of  insurance  by  parties  having  no 
interest  in  the  subject-matter  are  provided  against  by  various  statutes.  (See 
ante,  p.  158 ;  post,  pp.  601,  604.) 

Wagers  on  the  price  of  stock,  in  the  form  of  contracts  for  the  sale  and  delivery  of 
stock,  are  subject  to  the  above  statute,  8  &  9  Vict.  c.  109.  Accordingly,  a  mere 
"  time  bargain  "  (i.e.,  an  agreement  for  a  nominal  purchase  or  sale  of  shares  or 
stocks),  whereby  the  parties  merely  agree  to  pay  or  receive  the  differences,  is  a 
gaming  and  wagering  transaction  within  the  roieaning  of  the  statute  ;  and  where 
both  parties  intend  that  no  shares  or  stocks  shall  pass,  it  may  be  a  gaming  trans- 
action, even  though  on  the  face  of  the  contract  there  would  seem  to  be  a  right 
to  call  for  delivery  of  the  shares  or  stocks,  such  contract  being  mei-ely  intended  to 
cloak  the  fact  that  the  transaction  was  one  of  gaming  { Universal  Stock  Exchange  v. 
Straohan,  [1896]  A.  0.  166  ;  65  L.  J.  Q.  B.  429  ;  In  re  Gieve,  [1899]  1  Q.  B.  794 ; 
68  L.  J.  Q.  B.  509).  Where,  however,  one  of  the  parties  is  intended  to  make  and 
makes  actual  contracts  on  which  he  is  liable  to  deliver  or  take  the  stock,  the 
contract  is  valid  (Thacker  v.  Hardij,  4  Q.  B.  D.  685  ;  48  L.  J.  Q.  B.  289). 

Where  any  money  or  thing  is  deposited  with  a  stake-holder  to  abide  the  event 
of  a  wagering  contract,  the  depositor  may  withdraw  the  authority  of  the  stake- 
holder to  pay  it  over  or  transfer  it  according  to  the  event  at  any  time  before  he 
has  in  fact  done  so,  and  may  recover  his  deposit  by  action  from  such  stake-holder, 
and  this  even  though  the  event  has  taken  place  (Diggle  v.  Higgs,  2  Ex.  D.  422 ; 
46  L.  J.  Ex.  721  ;  Burge  v.  AsUey,  [1900]  1  Q.  B.  744  ;  69  L.  J.  Q.  B.  538  ;  Shool- 
bred  v.  Roberts,  [1900]  2  Q.  B.  497,  502  ;  69  L.  J.  Q.  B.  800).  Thus  in  the  case  of 
a  match  where  each  competitor  deposits  his  stake  with  a  stake-holder,  the  winner 
can  recover  his  own  stake,  and  the  loser,  if  it  is  still  in  the  hands  of  the  stake- 
holder, can  recover  his  {Hampden  v.  Walsh,  1  Q.  B.  D.  189  ;  46  L.  J.  Q.  B.  238). 
It  is  too  late  to  sue  the  stake-holder  for  a  return  of  the  deposit,  if  after  the  event 
he  has  paid  it  over  without  notice  that  his  authority  to  do  so  was  withdrawn 
{In  re  Oronmire,  [1898]  2  Q.  B.  383,  397  ;  67  L.  J.  Q.  B.  620.  See  also  Carney  v. 
Plimmer,  [1897]  1  Q.  B.  634 ;  66  L.  J.  Q.  B.  415  ;  Saffery  v.  Mayer,  [1901]  1 
K.B.  11;  70  L.  J.  K.  B.  145). 

Lotteries  are  prohibited  by  10  &  11  Will.  3,  o.  17,  and  42  Geo.  3,  c.  119.  Sales 
by  lottery  are  prohibited  by  12  Geo.  2,  o.  28,  and  the  goods,  &o.,  set  up  and  exposed 
for  sale  in  such  manner  are  to  be  forfeited  to  such  person  as  shall  sue  for  the  same. 
(See  s.  4.)  As  to  what  constitutes  a  lottery,  see  Taylor  v.  Smetten,  11  Q.  B.  D. 
207  ;  Barclay  v.  Pearson,[lS9S]  2  Ch.  164  ;  62  L.  J.  Oh.  636  ;  Hardwick  v.  Lane, 
[1904]  1  K.  B.  204  ;  73  L.  J.  K.  B.  96. 
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Befence  under  the  Gaming  Act,  1892,  to  a  Claim  for  Money  Paid  at  the 
Request  of  the  Defendant. 

The  alleged  payment  was  made  by  the  plaintifE  under  or  iniespect  of  a 
contract  or  agreeemnt  by  way  of  gaming  or  wagering  which  was  rendered 
null  and  void  by  the  Act  8  &  9  Vict.  c.  109. 

Particulars  :■ — [iStote  the  facts  which  bring  the  case  ivithin  the  statute.} 


Defence  to  Claims  by  a  Betting  Agent  for  Money  Lent  to  the  Defendant  and 
for  Money  Paid  and  WorJc  done  for  him  at  his  Request. 

1.  No  money  was  ever  lent  by  the  plaintiS  to  the  defendant. 

2.  The  money  alleged  to  have  been  lent  to  and  paid  for  the  defendant 
was  money  paid  by  the  plaintiff  in  discharge  of  bets  made  by  [or,  for]  the 
defendant  with  A.  B.,  C.  D.,  and  certain  other  presons,  which  said  bets 
were  contracts  by  way  of  gaming  and  wagering  rendered  null  and  void  by 
the  Act  8  &  9  Vict.  c.  109. 

3.  The  work  alleged  to  have  been  done  by  the  plaintifi  consisted  solely 
of  services  in  relation  to  or  in  connection  with  contracts  by  way  of  gaming 
and  wagering  rendered  null  and  void  by  the  said  Act. 


Defence  to  an  Action  on  a  Promissory  Note  or  Cheque,  that  the  Note  or 
Cheque  was  made  or  drawn  for  Money  lost  to  the  Plaintiff  upon  a  Wager 
(8  (fe  9  Vict.  C.109,  s.  18)  (y). 

The  defendant  made  and  delivered  the  note  [or,  cheque]  to  the  plaintifE 
for  money  won  by  the  plaintifE  from  the  defendant  upon  a  wager  made 
betweeen  them  on  the ,  19 — . 

Particulars  are  as  follows  -.—[Here  state  shortly  the  nature  of  the  contract 
sufficiently  to  show  that  it  was  void  under  the  above  cited  statute.] 


Defence  to  an  Action  on  a  Bill  of  Exchange,  that  the  Bill  was  accepted  by  the 
Defendant  for  Money  won  by  the  Plaintiff  from  the  Defendant  by  Gaming  {z). 

The  bill  was  accepted  by  the  defendant  for  money  won  from  him  by 
the  plaintifE  on  the ,  19 — ,  by  gaming  [or,  betting  on  gaming]  at 

(y)  Bills,  cheques,  and  notes  given  for  gaming  debts  within  the  description  of 
the  statute  of  Anne.cwie,  p.  577,  are  deemed  to  be  made  for  an  illegal  consideration ; 
while  bills,  cheques,  and  notes  given  under  gaming  or  wagering  contracts  within 
the  statute  8  &  9  Vict.  c.  109  only,  being  given  under  contracts  which  are  void, 
are  in  the  same  condition  as  if  given  without  consideration  (Fitch  v.  Jones,  5  E.  & 
B.  238  ;  24  L.  J.  Q.  B.  293).  In  the  former  case,  as  for  instance  when  the  con 
sideration  is  a  bet  on  a  horse  race,  a  holder  for  value  with  notice  of  the  circum- 
stances under  which  the  bUl  was  given  cannot  recover  on  it  (Hay  v.  Ayling,  16 
Q.B.423  ;  Woolf  v.  Hamilton,  L1898J  2  Q.  B.  337  ;  67  L.  J.  Q.  B.  917).  In  the 
latter  case  a  holder  for  value  can  recover  on  it,  as  for  instance  where  the  con- 
sideration is  a  gaming  debt  arising  from  gambling  on  the  Stock  Exchange 
(Lilley  v.  Rankin,  65  L.  J.  Q.  B.  248). 

(z)  See  9  Anne,  c.  14  and  5  &  6  Will.  4,  c.  41,  s.  1,  ante,  p.  577. 
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cards  [or,  betting  on  a  horse  race  called  the ,  at ,  or  other  game, 

according  to  thefacti]. 


Defence  to  a  like  Action  by  an  Indorsee,  that  the  Bill  was  accepted  by  the 
Defendant  for  Money  won  by  the  Drawer  from  the  Defendant  by 
Gaming. 

The  bill  was  accepted  by  the  defendant  for  money  won  from  him   by 

A.B.,  the  drawer,  on  the ,  19 — ,  by  gaming  \or,  betting  on  gaming] 

at  cards  [or,  by  betting  on  a  horse  race  called  the ,  at ,  or  other 

game'],  and  the  said  bill  was  afterwards  indorsed  by  the  drawer  to  the 
plaintiff,  with  notice  of  the  facts  above  mentioned  [or,  without  considera- 
tion, or,  when  overdue]. 


Defence  to  a  Claim  against  a  Dealer  in  Shares  for  the  ivrotigful  Detention 
of  Securities  deposited  with  him  by  the  Plaintiff,  that  the  Securities  ivere 
deposited  as  Cover  on  Share  Transadions,  and  liad  been,  before  Action, 
appropriated  to  that  purpose  (a). 

1.  The  securities  referred  to  in  the  Statement  of  Claim  were  deposited 

by  the  plaintiff  with  the  defendant  on  the ,  19 — ,  as  security  for 

the  due  payment  by  the  plaintiff  to  the  defendant  of  any  money  which 
might  thereafter  become  due  from  the  plaintiff  to  the  defendant  in  respect 
of  any  dealings  betweenthem  in  stocks  or  shares,  and  upon  the  terms  agreed 

to  verbally  [or,  as  the  case  may  he]  on  the : ,  19 — ,  that  the  defendant 

should  upon  default  on  the  part  of  the  plaintiff  in  payment  of  any  such 
money  be  at  liberty  without  further  notice  to  the  defendant  to  appropriate 
the  said  securities  or  any  portion  thereof  at  their  market  value  in  or  towards 
payment  of  such  debt,  or  at  his  option  to  sell  the  same  and  appropriate 
the  proceeds  in  or  towards  payment  of  such  debt  and  of  his  reasonable 
charges  for  so  selling. 

2.  A  sum  of  £ became  due  on  the ,  19 — ,  from  the  plaintiff 

to  the  defendant  in  respect  of  such  dealings  between  them  in  stocks  and 
shares. 

Particulars  of  the  dealings  are  as  follows  : — [State  sa^ne.] 

{a)  If  the  Claim  shows  that  the  authority  to  transfer  or  sell  the  securities  was 
withdrawn  before  action,  it  may  be  necessary  to  allege  in  the  Defence  that  the 
transfer  or  sale  took  place  before  the  notice  of  the  withdrawal  was  received. 

Securities  deposited  as  cover  for  differences  on  wagering  transactions  in  stocks 
and  shares  may  be  recovered  back  by  the  owner  who  has  deposited  them,  at  any 
time  until  they  have,  without  notice  of  the  revocation  of  the  authority  to  appro- 
priate them  in  discharge  of  the  differences,  been  in  fact  appropriated  as  permitted 
by  the  terms  on  which  they  were  deposited  ( Universal  Stock  Exchange  v.  Strachan, 
[1896]  A.  C.  166  ;  65  L.  J.  Q.  B.  428  ;  Strachan  v.  Universal  Stock  Exchange  (No.  2), 
[1895]  2  Q.  B.  697  ;  65  L.  J.  Q.  B.  178  ;  Inre  Cronmire,  [1898]  2  Q.  B.  383,  396; 
67  L.  J.  Q.  B.  620). 
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3.  The  plaintiff  did  not  pay  and  lias  not  paid  the  said  sum  of  £ ,  or 

any  of  it,  and  on  the ,  19 — ,  and  before  this  action,  the  defendant 

in  accordance  with  the  terms  of  the  said  deposit  appropriated  the  said 

securities  at  their  market  price,  £ ,  towards  payment  of  the  said  sum  of 

£ . 

Particulars  of  market  prices  ■.—[State  same.] 

4.  Except  as  aforesaid  there  was  no  detention  of  the  said  securities  or 
of  any  of  them. 

5.  None  of  the  said  securities  were  the  property  of  the  plaintiff  at  the 
time  of  the  alleged  detention.  None  of  them  were  the  property  of  the 
plaintiff  at  the  commencement  of  this  action. 


Gift. 

See  post,  "  Money  Lent,"  p.  651 ;   "  Gift,"  p.  754. 


Guarantees. 

Defence  to  the  Claim  on  p.  142  upon  a  Guarantee  for  the  Price  of  Goods 

supplied. 

1.  The  defendant  never  agreed  as  alleged  in  paragraph  2  of  the  State- 
ment of  Claim. 

2.  The  defendant  admits  that  he  wrote  a  letter  to  the  plaintiff  on 
February  15th,  1914,  but  denies  that  in  that  letter  he  gave  any  such 
guarantee  as  is  alleged  in  the  said  paragraph,  or  any  other  guarantee. 

3.  There  is  no  memorandum  in  writing  of  the  alleged  agreement  sufficient 
to  satisfy  the  Statute  of  Frauds  (6). 

4.  The  defendant  denies  that  the  plaintiff  supplied  the  alleged  or 
any  goods  to  the  said  J.  S.,  or  that  he  did  so  (if  at  all)  under  the  alleged 
guarantee  (c)  [or,  in  accordance  with  the  terms  thereof].  The  alleged 
guarantee,  if  any,  was  a  guarantee  for  the  price  of  such  goods  only  as  the 
plaintiff  should  sell  and  deliver  to  J.  S.  on  the  usual  terms  of  dealing 
between  them,  viz.  [here  state  what  the  usual  terms  were]  and  the  goods  in 

(6)  It  is  necessary  to  plead  specially  the  defence  that  the  alleged  contract  was 
not  in  a  form  sufficient  to  satisfy  the  Statute  of  Frauds.  By  the  Mercantile  Law 
Amendment  Act,  1856,  s.  3,  the  consideration  for  the  guarantee  need  not  be  in 
the  writing.     (See  ante,  p.  574.) 

(c)  See  B.  S.  0.,  1883,  App.  E.,  Sect.  IV.,  No.  1.  If  the  defendant  intends  to 
contest  the  fulfilment  of  any  condition  precedent  to  the  plaintiff's  right  of  action, 
e.g.,  i£  he  disputes  that  the  goods  were  supplied  in  accordance  with  the  guarantee, 
or  that  the  principal  made  default,  or  asserts  that  he  had  no  notice  of  any  default 
on  the  part  of  the  principal  it  such  notice  be  necessary,  as  to  which  see  ante,  p.  141, 
he  must  distinctly  specify  such  condition  in  his  pleading,  unless  it  sufficiently 
appears  from  the  Statement  of  Olaim,  and  must  state  its  non-fulfilment.  (See 
Ord.  XIX.,  r.  14.) 
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the  Statement  of  Claim  mentioned  were  not  sold  or  delivered  by  tlie 
plaintiff  to  the  said  J .  S.  on  those  terms. 

5.  The  goods  referred  to  in  the  Statement  of  Claim  were  sold  and  delivered 
by  the  plaintiff  to  J.  S.,  on  two  months'  credit,  and  that  period  of  credit 
had  not  expired  at  the  time  of  action  brought.  The  said  terms  of  credit 
were  agreed  to  verbally  on  the ,  19 — . 

6.  Before  the    commencement  of  the    action,  viz.  on  the •  ■ , 

19 — ,  the  said  J.  S.  satisfied  the  claim  of  the  plaintiff  by  payment. 

(SeeR.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  to  an  Action  on  a  Continuing  and  Revocable  Guarantee,  that  the 
Defendant  revoked  the  Guarantee  before  the  Transactions  alleged  {d). 

The  guarantee  sued  on  was  [by  the  express  terms  thereof]  revocable  by 
notice,  and  before  the  plaintiff  made  any  of  the  advances  to  G.  H.,  in 
respect  of  which  [or,  sold  or  delivered  any  of  the  goods  in  respect  of  the 
price  whereof]  this  action  is  brought,  the  defendant  revoked  the  alleged 
guarantee  by  notice  to  the  plaintiff.    Such  notice  was  in  writing  and 

contained  in  a  letter  from  the  defendairt  to  the  plaintiff  dated  the , 

19 —  [or,  as  the  case  may  be]. 

{d)  Where  the  guarantee  is  a  continuing  one,  the  guarantor  may,  in  general,  by 
notice  terminate  his  liability  in  respect  of  future  transactions,  unless  it  appears 
from  the  document  of  guarantee,  as  construed  by  the  light  of  the  surrounding 
circumstances,  that  it  was  the  intention  of  the  parties  that  it  should  not  be  thus 
terminable  (Offord  v.  Davies,  12  C.  B.  N.  S.  748  ;  31  L.  J.  C.  P.  319  ;  Coulthari  v. 
Olementson,  5  Q.  B.  D.  42  ;  49  L.  J.  Q.  B.  204  ;  Burgess  v.  Eve,  L.  K.  13  Eq.  450, 
457  ;  41  L.  J.  Ch.  515).  Notice  of  the  death  of  the  guarantor  would  also,  in 
general,  terminate  the  liability  of  the  estate  of  the  deceased  in  respect  of  future 
transactions,  where  it  did  not  appear  that  the  intention  was  to  the  contrary 
{Lloyd's  V.  Harper,  16  Ch.  D.  290 ;  50  L.  J.  Ch.  140 :  Beckett  v.  Addyman,  9 
Q.  B.  D.  783  ;  51  L.  J.  Q.  B.  597  ;  AsKby  v.  Day,  54  L.  T.  408  ;  In  re  Silvester, 
[1895]  1  Ch.  673  ;  64  L.  J.  Ch.  390  ;  In  re  Grace,  [1902]  1  Ch.  733 ;  71  L.  J.  Ch. 
358).  But  where  the  consideration  is  an  act  done  once  for  all,  the  guarantee  is 
not  revocable  on  death  or  by  notice. 

A  guarantee  for  the  fidelity  of  a  collector,  clerk,  or  servant  would  in  general  be 
regarded  as  not  revocable,  except  upon  discovery  of  such  dishonesty  on  his  part  as 
would  render  it  improper  and  unfair  towards  the  surety  for  the  employer  to 
continue  him  in  his  service  (see  further  post,  pp.  685,  686). 

Where  a  guarantee  is  joint  only,  the  death  of  one  of  the  guarantors  would  seem, 
where  there  is  nothing  to  show  a  different  intention,  to  give  to  the  survivor  or 
survivors  a  right  to  treat  the  guarantee  as  terminated  by  the  death,  and  inapplic- 
able to  future  transactions,  but  the  parties  may,  by  their  conduct  or  by  express 
agreement,  continue  the  guarantee  notwithstanding  the  death  {Ashhy  v.  Day, 
64  L.  T.  408). 

A  continuing  guarantee  given  to  or  for  a  firm  is,  in  the  absence  of  agreement  to 
the  contrary,  revoked  as  to  future  transactions  by  a  change  in  the  membership 
of  the  firm  (Partnership  Act,  1890,  s.  18). 
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Defence  that  the  Guarantee  was  procured  by  Fraud  (e) : 
see  "  Fraud,"  ante,  p.  566. 


Defence  that  the  Plaintiff  discharged  the  Defendant  by  giving  Time  to  the 
Principal  Debtor  (/). 

Tie  plaintifi  discharged  the  defendant  from  all  liability  under  the  alleged 
guarantee  by  giving  time  to  the  principal  debtor,  E.  F.,  in  pursuance  of 
a  binding  agreement  made  with  him  on  the — ,  19 — . 

Particulars  of  the  agreement  to  give  time  are  as  follows : — [State  the 
particulars.] 

(e)  The  relation  of  creditor  and  surety  (unlike  the  contract  of  insurance)  does 
not  require  a  full  disclosure  by  the  former  to  the  latter  of  all  material  facts  relating 
to  the  principal  debtor,  and  the  mere  non-communication  of  such  facts,  where  it 
does  not  amount  to  fraudulent  concealment,  does  not  invalidate  the  guarantee 
(Hamilton  v.  Watson,  12  01.  &  F.  109  ;  Lee  v.  Jones,  17  C.  B.  N.  S.  482  ;  34  L.  J. 
C.  P.  131  ;  and  see  Seaton  v.  Burmnd,  [1899]  1  Q.  B.  782  ;  68  L.  J.  Q.  B.  631  ; 
[1900]  A.  0.  135 ;  69  L.  J.  Q.  B.  409. 

( / )  If  the  creditor  gives  time  to  the  principal  debtor  under  a  binding  contract 
with  him  to  that  efEect  without  the  authority  or  consent  of  the  surety,  the  latter 
is  thereby  discharged,  unless  the  rights  against  the  surety  are  expressly  reserved  ; 
for  the  surety  is  deprived  by  such  contract  of  his  right  upon  payment  of  the  debt 
to  have  the  securities  and  remedies  of  the  creditor,  and  to  enforce  them,  if 
necessary,  ia  his  name  ( Ward  v.  Banh  of  New  Zealand,  8  App.  Cas.  765  ;  52  L.  J. 
P.  C.  65 ;  Rome  v.  Bradford  Banking  Co.,  [1894]  A.  0.  586 ;  63  L.  J.  Oh.  337). 
When  the  liability  of  a  surety  has  been  discharged  by  the  extension  of  time  granted 
to  the  debtor  (under  a  binding  contract  to  that  efEect),  goods  or  property  pledged 
by  the  surety  with  the  creditor  as  security  for  the  debt  or  liabOity  guaranteed  are 
or  is,  in  general,  discharged  also  (Bolton  v.  Salmon,  [1891]  2  Ch.  48  ;  60  L.  J.  Ch. 
237).  The  release  by  the  creditors  of  a  principal  debtor  discharges  the  sureties, 
unless  they  have  agreed  to  the  contrary,  or  unless  the  release  is  expressly  made 
subject  to  the  reservation  of  the  rights  of  the  sureties  (Overend,  Qurney  &  Co.  v. 
Oriental  Corporation,  L.  R.  7  H.  L.  348). 

The  original  contract  of  guarantee  may  expressly  reserve  to  the  creditor  the 
right  to  give  indulgence  to  or  to  release  the  principal  debtor  without  discharging 
the  surety,  and  in  such  cases  the  surety  will  not  be  discharged  by  the  creditor's 
giving  time  to  or  releasing  the  principal  debtor  in  accordance  with  the  right 
reserved  [Cowper  v.  Smith,  4  M.  &  W.  519  ;  Union  Banh  of  Manchester  v.  Beech, 
3  H.  &  C.  672  ;  34  L.  J.  Ex.  133). 

In  order  that  the  giving  of  time  by  the  creditor  may  have  the  eSeot  of  dis- 
charging the  surety,  the  rule  is  that  "  there  must  be  either  a  new  security  given 
to  extend  the  time,  or  a  binding  agreement  upon  a  sufficient  consideration  to 
suspend  the  remedy."  (See  Moss  v.  Hall,  5  Ex.  46,  60  ;  Bolton  v.  Buckenham, 
[1891]  1  Q.  B.  278  ;  60  L.  J.  Q.  B.  261.)  If  no  such  security  is  accepted  and  no 
binding  agreement  to  give  time  is  entered  into  by  the  creditor,  the  mere  fact  of 
his  giving  time  for  payment,  and  forbearing  to  enforce  his  remedies  against  the 
principal  debtor,  will  not  discharge  the  surety,  unless,  by  the  contract  between 
him  and  the  creditor,  the  latter  has  undertaken  that  he  will  actively  enforce  those 
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A  like  Defence,  where  the  Surety  is  sued  as  a  Principal  upon  a  Promissory 
Note  on  which  he  appears  as  primarily  liable  :  see  "  Bills  of  Exchange" 
ante,  p.  531. 


Reply  to  tlie  preceding  Defences,  thai  the  Remedies  against  the  Surely  were 
reserved  by  the  Agreement  for  giving  Time. 

The  alleged  agreement  giving  time  to  the  principal  debtor  expressly 
reserved  the  remedies  against  the  surety. 

{R.  S.  C,  1883,  App.  E.,  Seel.  I.) 

remedies.    (See  Price  v.  Kirkham,  3  H.  &  G.  437.)     A  contract  with  a  stranger 
to  give  time  to  the  principal  debtor  does  not  afiect  the  right  agaiost  the  surety. 

An  agreement  to  give  time  to,  or  a  covenant  not  to  sue,  or  a  release  of  the  priaci- 
pal  debtor,  qualified  by  a  reservation  of  remedies  against  the  surety,  preserves 
all  the  rights  of  the  creditor  against  the  surety,  as  also  all  the  rights  of  the  surety 
against  the  principal  debtor  {Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Baleson  v. 
Oosling,  L.  E.  7  C.  P.  9  ;  41  L.  J.  C.  P.  53  ;  and  see  the  notes  to  Bees  v.  Berrington, 
2  White  &  Tudor  L.  0.,  8th  ed.,  571 ;  and^os*,  p.  664).  It  appears  to  be  doubtful 
whether  an  agreement  by  one  surety  to  give  time  to  the  principal  debtor  discharges 
a  co-surety  from  any  claim  by  the  first  surety  {Greenwood  v.  Francis,  [1899] 
1  Q.  B.  312  ;  68  L.  J.  Q.  B.  228). 

If  after  giving  a  guarantee  the  creditor,  without  the  authority  or  consent  of  the 
surety,  alters  the  contract  made  with  the  principal  debtor,  the  surety  is  thereby 
discharged,  on  the  ground  that  he  cannot  be  made  liable  for  non-performance  of  a 
contract  he  has  not  guaranteed  {Croydon  Oas  Co.  v.  Dickinson,  2  C.  P.  D.  46,  49  ; 
46  L.  J.  Q.  B.  157 ;  Holme  v.  Brunskill,  3  Q.  B.  D.  495 ;  47  L.  J.  Q.  B.  610  ; 
Taylor  v.  Bank  of  N.  S.  Wales,  11  App.  Gas.  696,  603  ;  55  L.  J.  P.  C.  47).  Where 
the  guarantee  is  for  the  performance  by  a  third  party  of  the  duties  of  a  particular 
office,  a  substantial  change  in  the  duties  of  the  ofiice  not  mthin  the  contemplation 
of  the  parties  at  the  time  of  the  giving  of  the  guarantee  would,  in  general,  be 
such  an  alteration  {Bonar  v.  Macdonald,  3  H.  L.  G.  226  ;  but  see  Skillett  v. 
Fletcher,  L.  R.  1  C.  P.  217  ;  L.  R.  2  0.  P.  469  ;  Ckmrdians  of  Mailing  Union  v. 
araham,  L.  R.  5  C.  P.  201 ;  39  L.  J.  C.  P.  74). 

A  surety  is,  in  general,  discharged  by  any  dealing  between  the  principals  which 
impairs  his  position  or  deprives  him  of  his  remedies,  whether  against  the  principal 
debtor  or  against  his  co-sureties,  if  he  has  not  assented  to  such  dealing  (Holme  v. 
Brunskill,  3  Q.  B.  D.  495,  505  ;  47  L.  J.  Q.  B.  610  ;  Mansfield  Union  v.  WrigU, 
9  Q.  B.  D.  683). 

The  loss  or  wasting  by  the  creditor  of  a  security  to  the  benefit  of  which  a  surety 
would,  on  payment  of  the  debt  or  liability  guaranteed,  be  entitled,  will  operate 
pro  tanto  as  a  release  of  the  surety,  on  the  general  principle  that  a  creditor  with  a 
pledge  or  other  security  is  bound  to  account  not  only  for  the  money  he  has  made 
out  of  the  security,  but  also  for  that  which  he  ought  to  have  made  out  of  it  {Wiilff 
V.  Jay,  L.  R.  7  Q.  B.  756  ;  41  L.  J.  Q.  B.  322  ;  Polak  v.  Everett,  1  Q.  B.  D.  669  ; 
46  L.  J.  Q.  B.  218). 

Mere  passive  inacf  ivity  on  the  part  of  the  creditor,  or  neglect  to  call  the  principal 
debtor  to  account,  or  to  enforce  payment  from  him  with  reasonable  despatch,  will 
not  dischai'gc  a  surety  {Black  v.  Oiloman  Bank,  8  Jur.  N.  S.  801  :  and  sec  the  next 
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Reply,  in  an  Action  on  a  Guarantee,  to  a  Defence  of  Time  given  to  the 
Principal,  and  Counterclaim  for  Damages  for  Non-delivery  of  Goods 
sold. 

As  to  the  Defence  : — 

1.  The  plaintifi  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly  reserved  remedies 
against  the  surety. 

As  to  the  Counterclaim  ; — 

1.  The  defendant  was  not  ready  and  willing  to  accept  and  pay  for  the 
goods. 

(See  R.  S.  C,  1883,  App.  E.,  Sect.  I.) 


Reply  to  like  Defences,  that  the  Time  was  given  in  Pursuance  of  Provisions 
contained  in  the  Guarantee. 

The  guarantee  sued  on  contained  a  provision  empowering  the  plaintiff 
to  give  time  to  the  principal  debtor,  without  thereby  prejudicing  his 
rights  or  remedies  against  the  defendant,  and  [the  alleged  agreement  was 
made  and]  the  alleged  time  was  given  in  pursuance  of  that  provision. 


Objection  in  point  of  law  to  an  Action  on  a  Guarantee  for  the  Price  of  Goods. 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee. 

2.  The  defendant  will  object  that  the  guarantee  discloses  a  past  con- 
sideration on  the  face  of  it. 

(R.  S.  C,  1883,  App.  E.,  Sect.  III.,  No.  1.) 


Defence   to   an   Action   on   a   Guarantee  for   the   due   Accounting   by   a 

Collector  {g). 

1.  The  said  X.  Y.  did  duly  account  for  and  make  due  payment  of  all 
moneys  received  by  him  on  behalf  of  the  plaintifE  as  his  collector. 

precedents).  A  surety  is  not  relieved  from  his  liability  by  the  discharge  of  the 
principal  debtor  in  bankruptcy,  or  by  the  creditor's  acceptance  of  a  composition 
or  scheme  of  arrangement  in  proceedings  against  the  principal  debtor  under  the 
Bankruptcy  Acts,  1883  and  1890.  (See  also  Exp.  Natimml  Bank,  17  Ch.  D.  98  ; 
Ex  p.  National  Promdent  Bank,  [1896]  2  Q.  B.  12  ;  65  L.  J.  Q.  B.  481.) 

{g)  In  the  case  of  a  guarantee  for  the  honesty  or  conduct  of  a  servant  or  agent, 
mere  negligence  on  the  part  of  the  employer  to  whom  the  guarantee  is  given  is  no 
defence  to  an  action  on  the  guarantee  {Mansfidd  Union  v.  Wright,  9  Q.  B.  D.  683  : 
Durham  Corporation  v.  Fowler,  22  Q.  B.  D.  394  ;  58  L.  J.  Q.  B,  246 ;  Oaxton,  die.. 
Union  v.  Dew,  68  L.  J.  Q.  B.  380).  Mere  laches  of  the  employer  or  mere  passive 
acquiescence  by  him  in  acts  contrary  to  the  conditions  of  the  employment  is  not 
sufficient  of  itseK  to  relieve  the  sureties  (Mactaggart  v.  Watson,  3  01.  &  F.  525). 
But  if  the  employer,  after  he  has  discovered  acts  of  dishonesty  by  the  servant 
such  as  to  render  him  unworthy  of  further  confidence  and  to  justify  his  dismissal, 
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2.  In  the  alternative,  the  defendant  says  that  if  the  said  X.  Y.  did  not 
duly  account  for  or  make  due  payment  of  any  such  money,  such  alleged 
non-accounting  and  failure  to  make  due  payment  on  the  part  of  the  said 
X.  Y.  were  acts  of  dishonesty  and  embezzlement  on  his  part,  and  they 
took  place  after  similar  previous  acts  of  dishonesty  and  embezzlement 
had  to  the  knowledge  of  the  plaintifE  been  committed  by  the  said  X.  Y. 
as  such  collector  during  the  existence  of  the  said  guarantee. 

Particulars  of  previous  acts  : — [Staie  same.'\ 

3.  The  plaintifE  might  and  ought  to  have  discharged  the  said  X.  Y. 
from  his  said  employment  as  his  said  collector  upon  the  discovery  of  such 
previous  acts  of  dishonesty  and  embezzlement,  and  before  the  non- 
accounting  and  failure  to  make  due  payment  on  the  part  of  the  said  X.  Y. 
now  alleged. 

4.  The  plaintiff  did  not  upon  such  discovery  inform  the  defendant 
thereof,  but,  without  the  consent  of  the  defendant  and  contrary  to  his  duty 
to  the  defendant  as  such  surety  as  alleged,  continued  and  retained  the 
said  X.  Y.  in  his  employment  as  such  collector,  and  thereby  discharged 
the  defendant  from  all  liability  in  respect  of  matters  now  complained  of. 


Heirs  and  Devisees  Qi). 


chooses  to  continue  him  in  his  service  without  acquainting  the  surety  with  the 
facts  and  obtaining  his  consent  to  such  continuance,  he  thereby  becomes  dis- 
entitled to  claim  under  the  guarantee  in  respect  of  subsequent  acts  of  hishonesty ; 
for  it  is  a  general  principle  that  the  person  guaranteed  has  a  duty  not  to  act 
unfairly  towards  the  surety  [Phillips  v.  Foxall,  L.  R.  7  Q.  B.  666  ;  41  L.  J.  Q.  B. 
293  ;  Durham  Corp.  v.  Fowler,  22  Q.  B.  D.  394,  419^423  ;  58  L.  J.  Q.  B.  246). 
But  the  principle  only  applies  when  the  dishonesty  is  committed  in  the  course  of 
the  servant's  employment,  and  when  the  master  has  power  to  dismiss  him  for  it 
(Caxton,  (Ssc,  Union  v.  Dew,  68  L.  J.  Q.  B.  380). 

(h)  In  an  action  against  an  heir  or  devisee  upon  a  bond  or  covenant  of  the 
ancestor  or  testator,  the  defendant  may  plead  that  the  bond  or  covenant  sued 
upon  was  not  the  bond  or  covenant  of  the  ancestor  or  testator,  or  may  plead  any 
defence  showing  that  the  plaintiff  has  no  right  of  action  upon  the  specialty.  He 
may  also,  if  sued  as  heir,  deny  the  heirship,  or  plead  that  he  had  nothing  by 
descent  from  the  deceased ;  and,  if  sued  as  devisee,  he  may  deny  that  he  was  a 
devisee  under  the  wiU  of  the  testator,  or  may  plead  that  he  had  nothing  by  devise 
from  the  deceased.  It  would  seem  that  it  is  sufficient  for  a  defendant  to  allege 
that  he  had  nothing  by  descent  (or  by  devise)  from  the  deceased  at  the  time  of  the 
commencement  of  the  action  or  subsequently,  and  that  the  plaintifE  may  reply 
that  the  defendant  had  lands,  tenements,  or  hereditaments  by  descent  (or  by 
devise)  from  the  deceased  before  the  commencement  of  the  action.  If  the  plaintiff 
should  succeed  on  the  issue  raised  by  that  Reply,  he  would  be  entitled  to  have 
judgment  to  the  assessed  value  of  the  lands,  notwithstanding  that  the  defendant 
had  bond,  fide  aliened  them  before  action,  which  would  have  been  a  defence  at 
common  law.     (See  11  Gkso.  4  &  1  Will.  4,  c.  47,  ss.  5,  7,  8  ;  2  Wms.  Saund.,  1871 
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Defence  of  the  Heir  to  the  Claim  on  p.  144  in  an  Action  on  a  Bond  or 
Covenant  of  the  alleged  Ancestor. 

Defence  of  the  Defendant  C.  D. 

1.  This  defendant  denies  that  he  is  the  eldest  son  or  heir-at-law  of 
A.  B.,  deceased. 

2.  This  defendant  had  not  at  the  comnaencement  of  this  action,  nor  has 
he  siace  had,  nor  has  he  now,  any  lands,  tenements,  or  hereditaments  by 
descent  from  the  said  A.  B.,  in  fee  simple. 


Defence  of  the  Devisee  to  the  same  Claim. 

Defence  of  the  Defendant  E.  F. 

1.  The  defendant  is  not  devisee  of  any  lands  or  hereditaments  under 
the  last  will  of  A.  B.,  deceased. 

2.  The  defendant  had  not  at  the  commencement  of  this  action,  nor 
has  he  since  had,  not  has  he  now,  any  lands,  tenements,  or  hereditaments 
by  devise  from  the  said  A.  B. 

3.  The  executors  of  the  said  A.  B.  have  never  assented  to  any  devise  to 
this  defendant. 

ed,,  p.  19  ;  Brown  v.  Shuker,  I  C.  &  J.  583  ;  British  Mutual  Investment  Co.  v. 
Smart,  L.  E.  10  Ch.  567  ;  44  L.  J.  Ch.  695.)  The  forms  of  defence  given  in  the 
text  would  therefore  appear  to  be  sufficient,  though  in  cases  where  the  defendant 
has  not  in  fact  had  any  assets  by  descent  or  devise,  it  may  be  better  not  to  limit 
the  denial  to  the  commencement  of  the  action,  but  to  state  that  he  has  never  had 
any  assets  by  descent  or  by  devise,  as  the  case  may  be. 

By  the  common  law,  if  issue  was  joined  on  the  plea  of  riens  per  descent,  and  the 
jury  found  some  assets,  however  small,  the  plaintiff  was  entitled  to  a  verdict  and 
general  judgment  against  the  defendant  for  the  debt  and  costs  (2  Wms.  Saund., 
1871  ed.,  p.  20) ;  but  it  seems  that  the  provisions  of  the  Act  above  cited  with 
respect  to  the  assessment  of  the  value  of  the  assets  would  now  be  applied  in  all 
cases.  (See  Brovm  v.  Shuker,  1  C.  &  J.  583 ;  In  re  Hedgely,  34  Ch.  D.  379  ;  56 
L.  J.  Ch.  360.)  It  is  generally  advisable,  however,  where  there  are  some  assets, 
which  are  not  sufficient  for  the  payment  of  the  amount  claimed,  to  plead  one  of 
the  forms  given  in  the  text  with  an  express  exception  of  the  assets  which  are 
admitted,  and  a  statement  of  their  value  (cf.  the  precedents  of  Plene  Adminis- 
travit  Proeter,  ante,  p.  562). 

The  heir  or  devisee  may  plead  payment  of  other  specialty  creditors  before  action 
in  reduction  of  the  assets  (2  Wms.  Saund.,  1871  ed.,  p.  28 ;  Farley  v.  Briant, 
3  A.  &  E.  839,  842) ;  and  it  would  seem  that  he  may  also  plead  a  retainer  in 
respect  of  a  specialty  due  to  himself  from  the  deceased.  (See  In  re  Illidge,  27 
Ch.  D.  478  ;  53  L.  J.  Ch.  991.) 
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Rcfly  to  a  Defence  of  Riens  per  Descent  (11  Geo.  4  <fi  1  Will.  4, 

c.  47,  s.  7). 
The  defendant  before  action  had  lands,  tenements,  and  hereditaments 
in  fee  simple  by  descent  [or,  devise]  from  the  said  A.  B. 
Particulars  : — 


Husband  and  Wife  (i). 

Defence  to  a  Claim  against  a  Married  Woman  sued  as  a  Feme  Sole,  that 

she  was  under  Coverture  {i). 

[After  dealing  with  the  Claim,  and  either  admitting  or  denying  it,  add]  The 

defendant  was  a  married  woman  and  the  wife  of  G.  H.  of at  the  time 

of  making  the  alleged  contract  [or,  contracting  the  alleged  debt,  or,  accept- 
ing the  said  bill,  or,  making  the  said  promissory  note,  or,  executing  the 
said  deed],  and  she  will  submit  that  any  judgment  in  this  action  can  only 
be  enforced  against  her  separate  estate,  if  any. 


Defence  by  a  Married  Wmiian,  that  she  made  tJie  Contract,  or  contracted 
the  Debt,  only  as  Agent  for  her  Husband  (k). 
At  the  time  when  the  goods  referred  to  in  the  Statement  of  Claim  were 
ordered  and  delivered,  the  defendant  was  the  wife  of  and  living  with  E.  F., 

(i)  The  fact  of  a  woman  being  under  coverture  at  the  time  of  action  brought 
is  no  defence  to  any  action  brought  by  or  against  her  ;  and  that  fact,  or  the  fact 
of  a  woman  plaintiff  or  defendant  marrying  pending  the  action,  is  not  in  itself  any 
ground  for  an  application  for  the  joinder  of  the  husband.  So,  too,  the  fact  of 
coverture  at  the  time  of  the  making  of  the  contract  cannot  be  set  up  as  a  defence 
to  any  action  brought  against  a  married  woman  on  a  contract  made  after  the 
commencement  of  the  M.  W.  P.  Act,  1882.  If,  however,  a  married  woman  is  sued 
as  if  she  were  a  feme  sole,  and  the  fact  that  she  is  a  married  woman  is  not  stated 
in  the  Claim,  she  can  still  plead  that  she  is  a  married  woman  so  as  to  prevent  any 
judgment  being  obtained  that  could  be  enforced  against  her  otherwise  than  in 
respect  of  her  separate  estate. 

If  a  husband  is  sued  alone  on  a  contract  made  by  him  and  his  wife  jointly,  a 
judgment  obtained  against  him  in  that  action  is  a  bar  to  a  subsequent  action 
against  the  wife  on  the  same  contract  (Hoare  v.  Niblett,  [1891]  1  Q.  B.  781 ;  60 
L.  J.  Q.  B.  565  ;  and  see  post,  p.  614).  So  a  judgment  against  the  wife  in  an 
action  against  the  husband  and  wife  jointly  is  a  bar  to  any  proceedings  against 
the  husband  in  respect  of  the  same  debt  {Morel  v.  Westmoreland,  [1904]  A.  C.  11  ; 
73  L.  J.  K.  B.  213) ;  but  such  a  judgment  for  part  of  a  debt  has  been  held  to  be 
no  bar  as  to  the  residue  {French  v.  ^owie,  [1905]  2  K.  B.  580  ;  74  L.  J.  K.  B.  853). 

Coverture  at  any  time  after  the  commencement  of  the  M.  W.  P.  Act,  1882,  does 
not  operate  as  a  disability  under  the  Statutes  of  Limitation  (see  post,  p.  628 ; 
andsee  WeUonv.  Neal,W.  N.  1884, p.  153  ;  51  L.  T.  289  ;  Loivev.  Fox,  15 Q.  B.  D. 
667  ;  12  App.  Cas.  206  ;  56  L.  J.  Q.  B.  480) ;  and  such  coverture  cannot,  there- 
fore, be  set  up  by  a  married  woman  or  her  representatives  as  a  reply  to  a  defence 
founded  on  those  statutes.     (See  76.) 

(/l)  It  is  a  good  defence  to  an  action  against  a  married  woman  on  a  contract  to 
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and  the  said  goods  were  ordered  by  and  delivered  to  the  defendant  only 
as  agent  for,  and  with  the  authority  of,  the  said  E.  F.,  and  she  is  in  no 
way  personally  liable  in  respect  thereof  [or,  The  defendant  entered  into 
the  alleged  contract  [or,  contracted  the  alleged  debt]  only  as  agent  for  her 
husband  E.  F.  and  with  his  authority,  and  the  plaintiff  contracted  with 
her  only  as  such  agent]. 


Defence  by  a  Husband  to  an  Action  in  respect  of  the  Wife's  ante-nuptial 
Debts,  Contracts,  or  Torts,  that  he  never  had  any  Property  from  or 
through  his  Wife  (I). 

The  defendant  [or,  The  defendant  A.  D.,  if  sued  with  his  loife]  married 
the  said  0.  D.  after  the  year  1882,  and  never  acquired  from  or  through 
his  said  wife,  and  never  became  entitled  from  or  through  her  to,  any  property 
whatsoever  belonging  to  her  within  the  meaning  of  the  Married  Women's 
Property  Act,  1882. 


The  like,  ivhcre  the  Husband  had  Property  from  or  through  his  Wife,  but 
claims  to  deduct  Payments,  &c.  (Z). 

[iSepeoi  th£.  last  form  and  proceed  as  follows :]  except  property  to  the 
value  of  £ ,  [of  which  the  particulars  are  as  follows  :  here  give  particu- 
lars,] and  the  defendant  has  since  his  marriage  with  his  said  wife  and  before 
action  made  payments  [or,  had  judgments  bond  fde  recovered  against  him 
in  proceedings  at  law]  to  the  amount  of  £ ,  in  respect  of  debts  con- 
tracted [or,  contracts  made,  or,  wrongs  committed]  by  his  said  wife  before 
the  said  marriage,  in  respect  of  which  she  was  liable  before  the  said  marriage , 
viz.,  [here  state  particulars  of  the  payments  or  judgments]. 


Defence  by  a  Husband  that  his  Wife  had  no  authority  to  pledge  his  Credit 
in  respect  of  the  Claim  (m). 

1.  The  defendant  denies  that  he  ordered  or  agreed  to  buy  the  goods 
referred  to  in  the  Statement  of  Claim  or  any  part  thereof,  or  that  the 
same  were  sold  or  delivered  to  him. 

2.  If  and  so  far  as  the  said  goods  were  ordered  by,  or  sold  or  delivered 
to,  the  defendant's  wife,  G.  H.,  which  he  does  not  admit,  the  defendant 

show  that  she  did  not  make  the  contract  on  her  own  account,  but  only  as  an 
agent  for  her  husband  or  a  third  party.  If  she  did,  as  a  matter  of  fact,  contract 
as  agent  for  her  husband,  it  is  immaterial  whether  the  plaintiff  knew  she  was  a 
married  woman  or  not  (Paquin  v.  Beauclerh,  [1906]  A.  C.  148  ;  75  L.  J.  K.  B.  395). 

(I)  See  ante,  p.  148.  The  Statutes  of  Limitation  run  in  such  cases  not  from  the 
date  of  the  marriage,  but  from  the  time  when  the  claim  first  arose  against  the 
wife. 

(m)  See  anU,  p.  149. 


Digitized  by  Microsoft® 


590     DEFENCES,  ETC.,  IN  ACTIONS  OF  CONTRACT 

says  that  the  said  G.  H.  was  not  his  agent  and  had  no  authority  from  him 
to  order  the  said  goods,  or  to  buy  or  accept  delivery  thereof. 
3.  Further,  or  in  the  alternative,  the  defendant  says— 

(a)  that  the  said  goods  were  not  necessaries  suitable  to  the  defendant's 
station  in  life  and  the  station  which  the  defendant  permitted  his  wife  to 
assume ; 

(b)  that  before  the  time  at  which  it  is  alleged  that  the  said  G.  H.  ordered 

the  said  goods  the  defendant  had  on  the ,  19 — ,  verbally  forbidden 

his  said  wife  to  pledge  his  credit  or  to  order  or  purchase  goods  on  credit ; 

(c)  that  at  the  time  when  it  is  alleged  that  she  ordered  the  said  goods 
and  at  which  the  same  were  delivered,  the  said  G.  H.  was  already  supplied 
with  and  had  a  sufficient  supply  of  similar  goods  ; 

(d)  that  at  the  time  when  it  is  alleged  that  she  ordered  the  said  goods 
and  at  which  the  same  were  delivered  to  her,  the  said  G.  H.  was  supplied 
by  the  defendant  with  a  sufficient  allowance  or  sufficient  means  of  buying 
the  said  or  similar  articles  without  pledging  the  defendant's  credit ; 

(e)  that  on  the ,  19 — ,  he  verbally  warned  the  plaintiff  not  to 

supply  the  said  G.  H.  with  goods  on  credit. 


Defence  by  a  Husband  to  a  Claim  for  Goods  sold,  that  the  Goods  were 
supplied  to  and  on  the  Credit  of  his  Wife. 

1.  The  defendant  does  not  admit  that  the  plaintifi  sold  or  delivered  the 
goods  referred  to  in  the  Statement  of  Claim  or  any  part  thereof  at  all.  He 
denies  that  the  plaintifi  either  sold  or  delivered  the  said  goods  or  any  part 
thereof  to  him  under  any  circumstances  such  as  would  render  him  liable 
to  pay  for  the  same. 

2.  The  said  goods  were  sold  or  delivered,  if  at  all,  to  and  on  the  credit 
of  the  defendant's  wife,  G.  H.,  and  not  to  or  on  the  credit  of  the  defendant . 

[3.  Add,  if  applicable,  an  allegation  showing  that  the  wife  had  no  authority 
to  pledge  her  husband's  credit.] 


Defence  to  Precedent,  ante,  p.  150. 

1.  The  defendant  does  not  admit  that  his  late  wife  ever  ordered  of  the 
plaintiffs  any  of  the  goods  mentioned  in  the  Statement  of  Claim,  or  that 
the  plaintiffs  ever  delivered  any  of  the  said  goods  at  his  residence  at  123, 
Langham  Gardens,  W.,  or  at  all. 

2.  None  of  the  said  goods  were  necessaries  as  alleged  in  paragraph  2 
of  the  Statement  of  Claim. 

3.  The  defendant  regularly  paid  to  his  wife  an  allowance  in  money 
sufficient  to  enable  her  to  purchase  all  necessary  articles  of  attire,  and 
expressly  forbade  her  to  pledge  his  credit  for  any  such  articles,  as  the 
plaintiffs  well  knew. 

i.  In  the  alternative  the  defendant  says  that  the  prices  charged  by  the 
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plaintifis  for  the  said  goods  are  unreasonable  and  exorbitant.  He  brings 
into  Court  the  sum  of  £100,  and  says  that  the  same  is  sufficient  to  satisfy 
the  plaintifi's  claim  in  this  action. 


Defence  to  the  Claim  on  p.  149  where  the  Husband  had  driven  his  Wife 

from  their  Home. 

The  defendant  denies  that  his  wife  was  compelled  to  leave  his  house  by 
reason  of  any  cruelty  or  misconduct  on  his  part  as  alleged  in  paragraph  1 
of  the  Statement  of  Claim.  He  turned  her  out  of  his  house  on  the  date 
mentioned  in  the  said  paragraph  because  on  October  15th,  1913,  she 
committed  adultery. 

{Particulars  of  the  alleged  adultery,  stating  name,  date  and  jilaoe.] 


Reply  to  the  above  Defence. 

1.  The  plaintiffs  join  issue  with  the  defendant  on  his  Defence. 

2.  If  Mrs.  Smith  ever  committed  adultery,  which  the  plaintifis  deny, 
the  defendant  connived  at  such  adultery. 

{Particulars  of  acts  of  connivance.] 


Illegality  (w). 


(m)  Where  the  defendant  relies  upon  the  defence  of  illegality,  he  should 
distinctly  raise  that  defence  by  his  pleading,  and  should  state  the  facts  or  refer 
to  facts  already  stated  in  the  Statement  of  Claim,  so  as  to  show  clearly  what  the 
illegality  is  (Ord.  XIX.,  rr.  15,  20).  If  a  man  "  intends  to  charge  illegality,  he 
must  state  facts  for  the  purpose  of  showing  what  the  illegality  is  "  {per  Lord  Davey 
in  Bullivant  v.  Att.-Gen.  for  Victoria,  [1901]  A.  C.  at  p.  204  ;  70  L.  J.  K.  B.  645). 
Even  where  illegality  is  not  pleaded,  the  Court  will  not  enforce  a  contract  it  it 
appears  on  the  face  of  it  that  the  contract  was  illegal,  but  not  as  a  rule  if  such 
illegality  depends  upon  the  surrounding  circumstances  {Scott  v.  Broiim,  [1892]  2 
Q.  B.  724 ;  61  L.  J.  Q.  B.  738  ;  Gedge  v.  Boyal  Exchange  Assurance  Co.,  [1900] 
2  Q.  B.  214 ;  69  L.  J.  Q.  B.  506 ;  North  Western  Salt  Co.,  Ltd.  v.  Electrolytic 
Alkali  Company,  Ltd.,  [1914]  A.  C.  461).  Where  a  statute  makes  a  particular 
contract  or  class  of  contracts  void,  the  Court  will  refuse  to  allow  an  action 
to  be  maintained  thereon  even  though  the  objection  is  not  pleaded  and  the 
parties  do  not  desire  to  rely  on  it  {Boyal  Exchange  Ass.  Corp.  v.  Vega,  [1902] 
2  K.  B.  384  ;  71  L.  J.  K.  B.  739).  If  the  illegality  appear  upon  the  face  of  the 
Statement  of  Claim,  it  would  be  good  ground  for  an  objection  in  point  of  law. 

No  action  can  be  brought  on  a  promise  to  do  an  illegal  act,  or  to  do  an  act  with 
an  illegal  object  {Clay  v.  Yates,  1  H.  &  N.  73  ;  25  L.  J.  Ex.  237  ;  Pearce  v.  Broohs, 
L.  R.  1  Ex.  213  ;  35  L.  J.  Ex.  134 ;  Shaw  v.  Benson,  11  Q.  B.  D.  563  ;  Davies  v. 
Makuna,  29  Ch.  D.  596  ;  54  L.  J.  Ch.  1148) ;  and  no  action  can  be  brought  on  a 
promise  the  consideration  for  which  is  wholly  or  in  part  illegal  {Shackell  v.  Bosier, 
2  Bmg.  N.  C.  634  ;  Herman  v.  Jeiichner,  15  Q.  B.  D.  561  ;  54  L.  J.  Q.  B.  340 ;  and 
see  Jones  v.  Merionethshire  Building  ;Soc.,  [1892]  1  Oh.  173 ;  61 L.  J.  Ch.  138).  Where 
a  contract  founded  upon  legal  consideration  comprises  several  promises,  some  of 
which  are  legal  and  some  illegal,  the  illegality  of  some  of  the  promises  will  not 
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Defence  to  an  Action  on  a  Bond,  that  the  Bond  was  given  for  an  Immoral 

Consideration  (o). 
The  bond  sued  on  was  executed  and  delivered  by  the  defendant  to  the 
plaintifi  for  an  illegal  consideration,  viz.,  in  consideration  of  the  plaintiff 
then  agreeing  with  the  defendant  that  she  would  unlawfully  and  immorally 
cohabit  and  commit  fornication  with  him. 


Defence  that,  tJie  Contract  is  void  as  being  in  Illegal  Restraint  of  Trade  {jp) . 

The  said  contract  is  an  unreasonable  and  unnecessary  restraint  of  the 
defendant's  trade,  and  is  contrary  to  public  policy  and  illegal. 

affect  the  right  of  action  in  respect  of  such  of  them  as  are  legal,  provided  the  latter 
are  distinct  and  severable  from  the  former  (Pickering  v.  Ilfracombe  Ry.  Co., 
L.  R.  3  C.  P.  at  p.  250 ;  Rogers  v.  M'addocks,  [1892]  3  Ch.  346 ;  Kearney  v. 
Whitehaven  Colliery  Co.,  [1893]  1  Q.  B.  700,  711). 

A  contract  to  interfere  with  the  due  course  of  public  justice  is  illegal ;  and  upon 
this  ground  a  contract  to  compound  a  felony  or  other  public  offence,  and  to  stifle  a 
prosecution,  is  unenforceable,  and  securities  given  in  pursuance  of  such  a  contract 
cannot  be  enforced  by  parties  to  any  such  contract,  or  by  those  who  take  them  with 
notice  of  such  illegality  {Williams  v.  Bayley,  L.  R.  1  H.  L.  200  ;  35  L.  J.  Ch.  717; 
Brooh  V.  Hook,  L.  R.  6  Ex.  89  ;  40  L.  J.  Ex.  50  ;  Jones  v.  Merionethshire  Building 
Society,  [1892]  1  Ch.  173;  61  L.  J.  Ch.  138).  A  contract  to  indemnify  bail  is 
illegal  [Consolidated,  Exploration  Co.  v.  Musgrave,  [1900]  1  Ch.  37  ;  69  L.  J. 
Ch.  11). 

Money  paid  for  the  defendant  at  his  request  in  execution  of  an  illegal  purpose 
cannot  be  recovered,  nor  can  money  lent  to  the  defendant  to  carry  out  an  iUegal 
purpose,  at  any  rate  if  the  purpose  has  been  carried  out  wholly  or  to  a  substantial 
extent  {Canimn  v.  Bryce,  3  B.  &  Aid.  179  ;  McKinndl  v.  Robinson,  3  M.  &  W.  434 ; 
Kearley  v.  Thomson,  24  Q.  B.  D.  742  ;  59  L.  J.  Q.  B.  288  ;  see  "  Money  Received," 
ante,  p.  201).  But  where  money  has  been  paid  upon  an  illegal  executory  contract, 
or  for  a  future  illegal  purpose,  the  party  paying  it  may  in  general  reclaim  it  at  any 
time  before  any  material  part  of  the  contract  or  purpose  has  been  executed  or 
accomplished  {Taylor  v.  Bowers,  1  Q.  B.  D.  291  ;  46  L.  J.  Q.  B.  39  ;  Kearley  v. 
Thomson,  supra;  Barclay  v.  Pearson,  [1893]  2  Ch.  154;  62  L.  J.  Ch.  623; 
Hermann  v.  Cliarlesworth,  infra). 

As  to  marriage  brokage  contracts  see  Hermann  v.  Charlesworth,  [1905]  2  K.  B. 
123  ;  74  L.  J.  K.  B.  620. 

See  further  as  to  illegality,  "  Gaming,"  ante,  p.  577  ;  "  Felony,"  post,  p.  750; 
and  notes  to  Collins  v.  Blantern,  1  Smith's  L.  0.,  11th  ed.,  pp.  369,  377. 

(o)  A  bond  given  to  provide  for  a  woman  after  past  illicit  cohabitation  is  valid 
{Nye  V.  Mosdey,  6  B.  &  C.  133  ;  In  re  Vallance,  26  Ch.  D.  353),  though  a  simple 
contract  made  under  the  same  circumstances  is  void  for  want  of  consideration 
{Binnington  v.  Wallace,  4  B.  &  Aid.  650 ;  Beaumont  v.  Reeve,  8  Q.  B.  483).  But 
a  bond  or  covenant  made  in  consideration  of  future  illicit  cohabitation  is  invalid, 
just  as  a  simple  contract  for  such  immoral  consideration  would  be  (Walker  v. 
Perkins,  1  W.  Bl.  517  :  Benyon  v.  Nettlefdd,  3  Mac.  &  G.  94).  A  contract  whereby 
a  woman  transfers  to  another  her  obligation  to  maintain  her  illegitimate  child  is 
illegal  {Humphrys  v.  Polak,  [1901]  2  K.  B.  385 ;  L.  J.  K.  B.  752). 

{p)  Contracts  in  restraint  of  trade  which  arc  unlimited  both  in  regard  to  space 
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Defence  to  an  Action  on  a  Separation  Deed,  that  the  Deed  illegally  provided 
for  Future  Separation  (q). 

The  deed  sued  on  was  made  for  an  illegal  purpose  agreed  upon  between 
the  defendant  and  the  plaintiSs  with  the  concurrence  of  A.  B.,  who  was 
then  the  wife  of  the  defendant  and  cohabiting  with  him,  viz.,  for  the 
piirpose  of  providing  a  separate  maintenance  for  her  in  case  the  defendant 
and  A.  B.  should  thereafter  live  separate  from  each  other  and  cease  to 
cohabit  together  as  man  and  wife,  and  the  covenant  sued  upon  was  made 
with  the  plaiutifEs  as  trustees  for  A.  B.  and  in  order  to  provide  her  with 
such  maintenance  in  the  event  of  such  separation. 


Defence  that  a  Contract  was  made  for  forming  and  carrying  on  or  for 
carrying  on  a  Company  of  more  than  twenty  persons  contrary  to 
the  Companies  (Consolidation)  Act,  1908,  s.  1  (r). 

The  contract,  if  any,  was  an  illegal  contract. 

Particulars : — 

The  plaiutifEs  and  defendant  and  other  persons  exceeding  20  in  number 

on  or  about  the  • — — ,  19 — ,  formed  themselves  into  a  company, 

association  or  partnership  for  the  purpose  of  carrying  on  a  business,  namely, 
purchasing  and  working  the  said  steamship,  having  for  its  object  the 
acquisition  of  gain  by  the  company,  association  or  partnership  or  the 
individual  niembers  thereof.  The  said  company,  association  or  partner- 
ship was  neither  formed  nor  registered  as  a  company  under  the  said  or 
any  other  Act  of  Parliament  or  any  letters  patent  and  was  not  a  company 
engaged  in  working  mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries.     The  contract  sued  on  was  made,  if  at  all,  for  the  purpose  of 

and  in  regard  to  time,  are,  in  general,  unenforceable,  as  being  contrary  to  public 
policy,  and  therefore  void  {Maxim,  tfcc,  Co.  v.  Nordenfelt,  [1894]  A.  C.  535  ;  63 
L.  J.  Ch.  908 ;  Dowden  v.  Pooh,  [1904]  I  K.  B.  45 ;  73  L.  J.  K.  B.  38).  But  a 
contract  in  partial  restraint  of  trade,  that  is,  one  which  is  limited  either  as  to 
time  or  space,  is  vaM,  it  the  restraint  does  not  exceed  that  which  under  all  the 
circumstances  is  reasonably  required  for  the  protection  of  the  trade  of  the  oon- 
tractee,  whilst,  if  the  restraint  is  greater  than  can  be  reasonably  required  for  this 
purpose,  such  contract  is  invalid  (Dubowski  v.  Ooldstein,  [1896]  1  Q.  B.  478  ; 
65  L.  J.  Q.  B.  397  ;  Underwood  v.  Barker,  [1899]  1  Ch.  300 ;  68  L.  J.  Ch.  201 ; 
Haynes  v.  Doman,  [1899]  2  Ch.  13  ;  68  L.  J.  Ch.  419.  See  also  Mason  v.  Provident 
Clothing,  &c..  Company,  [1913]  A.  C.  724 ;  82  L.  J.  K.  B.  1153). 

{q)  A  deed  made  during  cohabitation  to  provide  for  the  future  separation  of 
husband  and  wife  is  illegal  (Hindley  v.  Marquis  of  Westmeath,  6  B.  &  C.  200). 
But  a  deed  made  upon  an  actual  separation  providing  for  the  rights  and  liabilities 
of  husband  and  wife  living  separately  is  not  Ulegal  {Jones  v.  Waite,  5  Bing.  N.  C. 
341 ;  4  M.  &  G.  1104 ;  Besant  v.  Wood,  12  Ch.  D.  605,  620  ;  48  L.  J.  Ch.  497 ; 
Fearon  v.  Earl  of  Aylesford,  14  Q.  B.  D.  792  ;  54  L.  J.  Q.  B.  33  ;  Clark  v.  Clark, 
10  P.  D.  188). 

(r)  See  Shaw  v.  Benson,  cited  ante,  p.  522. 

B.L.  38 
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[forming  and  jcarrying  on  the  said  company,  association  or  partnership, 
and  the  plaintiffs  are  suing,  and  the  defendant  being  sued,  as  members 
thereof. 

Defence  to  an  Action  for  the  Price  of  Spirits  sold  in  quantities  of  less  Value 
than  Twenty  Shillings  (24  Geo.  2,  c.  40,  s.  22  ;  25  tfi  26  Vict.  c.  38){s). 

The  alleged  debt  was  contracted  for  spirituous  liquors  sold  and  delivered 
at  various  times,  and  no  part  of  the  alleged  debt  was  bond  fide  contracted 
at  any  one  time,  or  for  such  liquors  delivered  at  any  one  time,  to  the 
amount  of  twenty  shillings  or  upwards,  and  no  part  of  such  liquors  was 
sold  to  be  consumed  elsewhere  than  on  the  premises  where  sold,  and 
delivered  at  the  residence  of  the  purchaser  thereof  in  quantities  not  less 
at  any  one  time  than  a  reputed  quart. 


Defence  that  a  Contract  sued  upon  was  a  Contract  by  way  of  Gaming  or 
Wagering  within  the  8  <&  9  Vict.  c.  109,  s.  18 :  see  "  Gaming"  ante, 
p.  577  ;  and  for  similar  Defences  under  other  Acts  relating  to  Gaming, 
see  lb. 


Defence  to  an  Action  on  a  Marine  Policy,  denying  the  Plaintiff's  Interest : 
see  "Insurance,"  post,  p.  602. 


Defence  that  a  Bill  of  Exchange  was  given  for  an  Illegal  Consideration : 
see  "Bills  of  Exchange,"  ante,  p.  522. 


Defence  stating  Illegcdity  under  the  Ground  Game  Act,  1880,  as  a  Point  of 
Law :  Sherrard  v.  Gascoygne,  [1900]  2  Q.  B.  279,  280. 


Impossibility  of  Performance. 
See  "  Agreements,"  ante,  p.  494. 


Indemnities  (t). 
Denial  of  the  Contract :    see  "  Agreements,"  ante,  p.  493. 


(s)  See  for  an  instance  of  a  like  defence  under  the  former  sjrstem  of  pleading, 
Hughes  v.  Done,  1  Q.  B.  294  ;  and  as  to  this  defence  in  actions  on  bills  and  notes, 
see  Scott  v.  Qilmore,  3  Taunt.  226  ;  Crookshank  v.  Rose,  5  0.  &  P.  19  ;  1  M.  &  Kob. 
100. 

(«)  See  "  Indemnities,"  ante,  p.  150 ;  "  Broker,"  ante,  p.  104 ;  "  Gaming," 
ante,  p.  679  ;  "  Guarantees,"  ante,  p.  141.  Where  a  defendant  is  entitled  to  be 
indemnified  against  the  plaintiff's  claim  by  some  person  who  is  not  a  party  to  the 
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Denial  of  the  alleged  Breach. 

The  defendant  did  indemnify  the  plaintiff  from  the  said  loss  [or,  damage 
or,  expense,  or  as  the  case  may  be,  varying  the  allegation  according  to  the 
allegations  in  the  Statement  of  Claim],  viz.,  by,  &c.  [here  state  in  what  manner 

the  defendant  'performed  the  contract  of  indemnity,  e.g.,  paying  £ to  the 

plaintifE  on  the ,  19 — ]. 


Denial  that  the  Plaintiff  was  damnified  (m). 

The  plaintifE  did  not  sustain  the  alleged  or  any  loss  [or,  sufier  the  alleged 
or  any  damage,  or,  incur  the  alleged  or  any  expense,  varying  the  form  of 
denial  according  to  the  form  of  the  allegation  in  the  Statement  of  Claim]. 


The  like,  where  the  Plaintiff  sues  upon  a  Bond,  and  the  Statement  of  Claim 
does  not  disclose  that  the  Bond  sited  on  was  a  Contract  of  Indemnity  {z). 

The  bond  sued  on  was  subject  to  a  condition  to  make  void  the  same  if 
[here  state  the  condition,  and,  if  the  indemnity  extends  to  several  matters, 
proceed  as  follows :  and  the  plaintifE  has  not  at  any  time  since  the 
making  of  the  bond  sustained  any  loss  or  damage  [or,  incurred  any  expense, 
as  the  case  may  he]  by  reason  of  any  cause  or  thing  in  the  said  condition 
mentioned].  [If  the  condition  is  for  indemnification  in  respect  of  one 
particular  matter  only,  the  defence  should  state  specifically  that  the  plaintiff 
has  not  sustained  any  loss,  &c.,  in  respect  of  that  particular  matter.] 

action,  he  may  obtain  leave  to  bring  in  such  person  as  a  third  party  in  the  action, 
and  on  establishing  his  claim  to  such  indemnity  against  the  party  so  added,  may 
have  relief  against  such  third  party  as  part  of  the  proceedings  in  the  action.  (See 
Ord.  XVI.,  rr.  44 — 54 ;  ante,  p.  468.)  Similarly,  where  a  defendant  is  entitled 
to  an  indemnity  over  against  a  co-defendant,  he  may  take  proceedings  against  him 
under  Ord.  XVI.,  r.  55,  ante,  p.  471. 

(v)  In  general  no  action  wiU  lie  upon  a  contract  of  indemnity  until  the  plaintiff 
has  been  damnified,  that  is,  until  the  loss  or  damage  which  gives  the  right  to  the 
indemnity  has  accrued  (Hugfies-Hallett  v.  Indian,  dkc.  Gold  Mines  Co.,  22  Oh.  D. 
561 ;  52  L.  J.  Oh.  418).  In  some  oases,  however,  a  trustee  or  agent  or  surety  is 
entitled  to  be  indemnified  against  liahility  as  well  as  loss  incurred  on  behalf  of  the 
cestui  que  trust  or  principal.  {Wolmershausen  v.  GuUick  (1893),  2  Ch.  514;  62 
L.  J.  Ch.  773  ;  Johnson  v.  Salvage  Association,  19  Q.  B.  D.  458,  460  ;  Hobbs  v. 
Wayet,  36  Ch.  D.  256  ;  56  L.  J.  Oh.  819.) 

It  is  no  defence  to  an  action  on  a  contract  of  indemnity  that  the  defendant  has 
had  no  notice  of  the  damnification,  unless  such  notice  was  expressly  stipulated 
for  by  the  contract  {ante,  p.  150). 

(a;)  If  the  Statement  of  Claim  does  not  disclose  that  the  contract  sued  on  was 
a  contract  of  indemnity,  a  denial  of  the  damnification  should  be  preceded 
by  a  statement  of  the  nature  of  the  contract,  showing  that  it  was  a  contract  of 
indemnity. 


Digitized  by  Microsoft® 


596  DEFENCES,   ETC.,   IN  ACTIONS    OF  CONTRACT 

Defence  that  the  alleged,  Loss  or  Damage,  dc,  did  not  result  from  any  of 
the  Matters  against  which  the  plaintiff  was  indemnified. 

1.  The  alleged  loss  [or,  damage,  &c.,]  did  not  arise  from  or  by  reason 
of  any  of  the  matters  or  things  against  which  the  defendant  had  indemnified 
the  plaintiS  [or  state  the  particular  matter  indemnified  against,  if  only  one]. 

2.  The  alleged  loss  [or  damage,  &c.,]  was  occasioned  by  the  plaiatifi's 
own  wrong  and  default  (y). 

Particulars  are  as  follows  : — [State  particulars.] 


Ini'ant  (z). 


(«/)  A  cautious  pleader  would  probably  be  content  with  pleading  paragraph  1 
alone,  and  would  not  set  up  the  affirmative  case  raised  by  paragraph  2. 

(z)  The  defence  of  infancy  must  be  specially  pleaded.  (See  Ord.  XIX.,  rr.  15, 
20.) 

Previously  to  the  passing  of  the  Infants'  Relief  Act,  1874,  contracts  made  by  a 
person  during  his  infancy  (other  than  contracts  for  necessaries)  were  in  general 
voidable,  but  being  voidable  only  and  not  void  (except  where  they  were  mani- 
festly to  his  prejudice),  they  were  capable  of  ratification  after  the  person  who  made 
them  attained  his  fuU  age. 

By  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  s.  1,  "  AU  contracts, 
whether  by  specialty  or  by  simple  contract,  henceforth  entered  into  by  infants 
for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  supphed  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all  accounts  stated  with  infants, 
shall  be  absolutely  void  :  Provided  always  that  this  enactment  shall  not  invalidate 
any  contract  into  which  an  infant  may,  by  any  existing  or  future  statute,  or  by  the 
rules  of  common  law  or  equity,  enter,  except  such  as  now  by  law  are  voidable  "  ; 
and  by  s.  2,  "  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  made  after  fuU  age  of  any  promise  or  contract  made  during 
infancy,  whether  there  shall  or  shall  not  be  any  new  consideration  for  such  promise 
or  ratification  after  full  age." 

It  is  further  provided  by  the  Betting  and  Loans  (Infants)  Act,  1892  (55  Vict, 
c.  4),  s.  5,  that  "  If  any  infant,  who  has  contracted  a  loan  which  is  void  in  law, 
agrees  after  he  comes  of  age  to  pay  any  money  which  in  whole  or  in  part  represents 
or  is  agreed  to  be  paid  in  respect  of  any  such  loan,  and  is  not  a  new  advance,  such 
agreement,  and  any  instrument,  negotiable  or  other,  given  in  pursuance  of  or  for 
carrying  into  effect  such  agreement,  or  otherwise  in  relation  to  the  payment  of 
money  representmg  or  in  respect  of  such  loan,  shall,  so  far  as  it  relates  to  money 
which  represents  or  is  payable  in  respect  of  such  loan  and  is  not  a  new  advance, 
be  void  absolutely  as  against  all  persons  whomsoever.  For  the  purposes  of  this 
section  any  interest,  commission,  or  other  payment  in  respect  of  such  loan  shall 
be  deemed  to  be  a  part  of  such  loan." 

The  words  "  any  promise  or  contract  "  in  the  latter  part  of  s.  2  of  the  Infants' 
Relief  Act,  1874,  are  not  limited  to  the  contracts  mentioned  in  s.  1.  Hence  now, 
if  a  defendant  during  his  infancy  promises  to  marry  the  plaintiff  and  after  coming 
of  age  ratifies  the  promise,  no  action  lies  upon  such  ratification  (Coxhead  v.  Mullis, 
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Defence  of  the  Infancy  of  the  Defendant  at  the  Time  of  the  alleged  Contract. 

The  defendant  was  an  infant  at  tte  time  of  making  the  alleged  contract 
\pr,  contracting  the  alleged  debt]. 

(R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

3  C.  P.  D.  439  ;  47  L.  J.  C.  P.  761) ;  but  a  new  and  independent  promise  to  marry 
made  after  the  defendant  comes  of  age,  which  is  not  a  mere  ratification  of  any 
previous  promise,  is  binding  {Northcote  v.  Doughty,  4  C.  P.  D.  385 ;  Ditcham  v. 
Worratt,  5  0.  P.  D.  410 ;  49  L.  J.  C.  P.  688 ;  Holmes  v.  Brierley,  36  W.  R. 
745). 

Where  a  bill  had  been  accepted,  after  majority,  in  compromise  of  an  action 
brought  to  recover  a  debt  contracted  during  infancy  by  the  acceptor  otherwise 
than  for  necessaries,  it  was  held  that,  by  reason  of  s.  2  of  the  Act  of  1874,  no  action 
could  be  brought  on  the  biU  by  an  indorsee  with  notice  {Smith  v.  King,  [1892] 
2  Q.  B.  543). 

A  building  society  cannot  recover  money  lent  to  an  infant  member  on  mortgage, 
but,  if  the  money  borrowed  is  applied  in  the  purchase  of  land,  it  is  entitled  to 
stand  in  the  position  of  the  vendor  and  enforce  his  lien  {Nottingham  Building 
Society  v.  Thurstan,  [1903]  A.  0.  6 ;   72  L.  J.  Oh.  134). 

Where  an  infant  has  paid  money  on  an  application  for  shares  in  a  company,  or 
in  respect  of  any  other  voidable  contract,  he  may,  it  would  seem,  it  he  avoids  such 
contract,  recover  back  the  money  so  paid  by  action  as  money  paid  for  a  con- 
sideration which  has  failed  before  he  has  received  any  benefit  or  advantage  from 
the  contract  {Hamilton  v.  Vaughan-Sherrin  Co.,  [1894]  3  Ch.  589  ;  63  L.  J.  Ch. 
795).  So,  also,  if  the  contract  is  one  void  by  the  Infants'  Relief  Act,  1874,  he  may 
recover  money  paid  by  him  thereunder  if  he  has  received  no  benefit  or  advantage, 
but  not  where  he  has  received  a  benefit  or  advantage  and  is  not  in  a  position  to 
restore  the  consideration  to  the  opposite  party  ( Valentini  v.  Canali,  24  Q.  B.  D. 
166 ;   59  L.  J.  Q.  B.  74). 

Sect.  2  of  the  Infants'  Relief  Act,  1874,  applies  to  a  set-off.  (See  Sawley  v. 
Bawley,  1  Q.  B.  D.  460  ;  45  L.  J.  Q.  B.  675.)  The  defence  of  infancy  is  available 
in  actions  founded  on  contracts,  although  the  Statement  of  Claim  is  framed  upon  a 
tort,  as  in  the  case  of  breaches  of  duty  arising  out  of  contracts,  though  it 
cannot  be  pleaded  to  actions  brought  for  wrongs  independent  of  contract.  (See 
post,  p.  757.) 

An  infant  is  not  liable  to  an  action  for  damages  for  obtaining  a  contract  with 
another  person  by  fraudulently  representing  himself  as  of  full  age  {Johnson  v. 
Pye,  1  Sid.  258  ;  1  Lev.  169  ;  Miller  v.  Blankley,  38  L.  T.  527  ;  and  see  Liverpool 
Adelphi  Loan  Ass.  v.  Fairhurst,  9  Ex.  422  ;  Wright  v.  Leonard,  11  C.  B.  N.  S.  258  ; 
30  L.  J.  0.  P.  365) ;  but  in  some  cases  where  there  had  been  an  express  misrepre- 
sentation as  to  age,  a  Court  of  Equity  would  formerly  hold  the  infant  bound  by 
payments  made  and  acts  done  at  his  request  on  the  faith  of  his  misrepresentation, 
and  compel  him  to  restore,  where  possible,  any  advantage  he  had  obtained 
thereby  {Ex  p.  Unity  Banking  Ass.,  3  De  G.  &  J.  63  ;  27  L.  J.  B.  33  ;  Nelson  v. 
Stacker,  4  De  G.  &  J.  458  ;  28  L.  J.  Ch.  760 ;  Ex  p.  Jones,  18  Ch.  D.  109  ;  50 
L.  J.  Ch.  673).  In  Stocks  v.  Wilson,  [1913]  2  K.  B.  235 ;  82  L.  J.  K.  B.  598, 
Lush,  J.,  granted  equitable  relief  of  this  kind ;  but  the  better  opinion  is  that  in 
the  King's  Bench  Division  at  aU  events,  un'.ess  the  infant  claims  assistance  from 
the  Court  or  is  stiU  in  possession  of  property  acquired  by  the  fraud,  it  is  not  a 
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The  like,  where  the  Defendaini  is  still  an  Infani  (a). 

Between  A.  B Plaintiff, 

and 
G.  D.,  an  infant,  by  E.  F.,  his  guardian.  .Defendant. 

good  reply  to  a  defence  of  infancy  that  the  defendant  procured  the  making  of 
the  contract  by  fraudulently  representing  himseK  as  of  full  age  {Bartlett  v.  Wells, 

1  B.  &  S.  836  ;  31  L.  J.  Q.  B.  57  ;  Bateman  v.  Kingston,  6  L.  R.  Ir.  328 ;  Leslie  v. 
Sheill,  [1914]  3  K.  B.  607;  83  L.  J.  K.  B.  1145).  So,  where  an  infant  trader 
enters  into  a  contract  for  the  sale  of  goods  and  is  paid  the  price  by  the  purchaser, 
but  subsequently  fails  to  dehver  the  goods,  the  purchaser  cannot  recover  the  price 
in  an  action  for  money  had  and  received,  even  though  the  contract  was  for  the 
infant's  benefit,  unless  it  can  be  proved  that  in  substance  the  cause  of  action  arose 
ex  delicto,  i.e.,  that  the  defendant  from  the  very  first  entered  into  the  contract 
with  the  fraudulent  intention  of  never  supplying  the  goods  {Oowern  v.  Nidd,  [1912] 

2  K.  B.  419  ;  81  L.  J.  K.  B.  865). 

Certain  contracts  made  by  an  infant  which  are  manifestly  to  his  prejudice  have 
always  been  held  void,  e.g.,  a  bond  with  a  penalty  (Co.  Litt.  172  a  ;  Walter  v. 
Everard,  [1891]  2  Q.  B.  at  p.  372  ;  60  L.  J.  Q.  B.  738  ;  Vidiiz  v.  O'Hagan,  [1900] 
2  Ch.  at  p.  97  ;  69  L.  J.  Ch.  507) ;  or  a  biU  of  exchange  or  promissory  note  (In  re 
Soltylcoff,  [1891]  1  Q.  B.  413  ;  60  L.  J.  Q.  B.  339) ;  but  a  contract  which  is  a 
beneficial  one  for  an  infant  is  not  necessarily  invalidated  by  the  mere  fact  that 
it  contains  a  penalty  clause  (Morrison  v.  Fletcher,  17  Times  L.  R.  95).  An  unfair 
provision  in  a  contract  for  carriage  of  an  infant  passenger  was  held  void  (Flower  v. 
L.  dk  N.  W.  By.  Co.,  [1894]  2  Q.  B.  65) ;  and  so  was  an  agreement  to  settle  a  claim 
(Mattei  v.  Vantro,  78  L.  T.  682  ;  and  see  Stephens  v.  Dudhridge  Ironworks  Co., 
[1904]  2  K.  B.  225,  229 ;  73  L.  J.  K.  B.  739).  The  mere  fact  that  a  contract 
contains  among  its  provisions  certain  stipulations  against  an  infant,  does  not 
invalidate  it,  where,  as  a  whole,  it  appears  to  be  for  his  benefit  (Com  v.  Matthews, 
[1893]  1  Q.  B.  310  ;  62  L.  J.  M.  C.  61 ;  Clements  v.  L.  <fc  N.  W.  By.  Co.,  [1894]  2 
Q.  B.  482  ;  63  L.  J.  Q.  B.  837  ;  Green  v.  Thompson,  [1899]  2  Q.  B.  1  ;  68  L.  J.  Q.  B. 
719). 

On  the  other  hand,  not  all  contracts  which  are  for  an  infant's  benefit  are 
enforceable  against  him. 

"  An  infant  is  not  necessarily  liable  on  a  contract  merely  because  it  is  for  his 
benefit.  The  only  contracts  which,  if  for  the  infant's  benefit,  are  enforceable 
against  him  are  contracts  relating  to  the  infant's  person,  such  as  contracts  for 
necessaries,  food,  clothing,  and  lodging,  contracts  of  marriages  and  contracts  of 
apprenticeship  and  service.  In  my  opinion  a  trading  contract  does  not  come 
withm  that  category  "  (per  Phillimore,  J.,  in  Cowem  v.  Nield,  [1912]  2  K.  B.  at 
p.  422 ;  81  L.  J.  K.  B.  865). 

Where  a  contract  made  by  an  infant  jointly  with  adult  persons  has  been 
repudiated  by  the  infant,  an  action  on  the  contract  may  properly  be  brought 
against  the  adult  contractors  only.     (See  Burgess  v.  Merrill,  4  Taunt.  468.) 

Where  one  partner  in  a  firm  is  an  infant,  the  firm  may  be  sued  in  the  firm  name, 
but  judgment  for  a  business  debt  cannot  be  recovered  against  the  firm,  but  only 
against  the  firm  "  other  than  the  infant  partner  "  (Lovell  v.  Beauchamp,  [1894] 
A.  C.  607  ;  63  L.  J.  Q.  B.  802  ;  Ord.  XLVIIIa.  r.  1,  cited  ante,  p.  210). 

(a)  An  infant  appears  and  defends  by  a  guardian  ad  litem  (Ord.  XVI.,  rr.  16, 
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Defence. 

The  defendant,  by  E.  F.,  Ms  guardian,  says  that  he  was,  at  the  time  of 
making  the  alleged  contract  [or,  contracting  the  said  debt,  or  accepting 
the  said  bill,  &c.],  and  still  is,  an  infant. 


Reply  that  the  Debt  sued  for  was  for  Necessaries  supplied  to  the 

Defendant  (6). 

The  goods  sold  and  delivered  [or.  The  work  done  and  materials  provided, 
or,  as  the  case  may  6e],  were  necessaries  suitable  to  the  then  condition  in 
life  of  the  defendant  and  required  for  his  use. 


Defence  to   an  Action  for  Calls  that  the  Defendant  was  an  Infant  at  the 
Time  of  taking  the  Shares  (c). 

The  defendant  was  an  infant  when  he  first  became  holder  of  the  said 
shares,  and  he  repudiated  and  abandoned  the  said  shares  on  that  ground 

18),  who  will  not  be  held  personally  liable  for  costs  unless  he  has  been  guilty  of 
some  misconduct. 

Ord.  XIX.,  r.  13,  which  provides  that  allegations  of  fact  which  are  not  denied 
are  to  be  taken  to  be  admitted,  does  not  apply  as  against  an  infant. 

(6)  It  is  provided  {inter  alia)  by  the  Sale  of  Groods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  2,  that  where  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a  person  who 
by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  contract,  he 
must  pay  a  reasonable  price  therefor.  "  Necessaries  "  are,  by  the  same  section, 
defined  as  "  goods  suitable  to  the  condition  in  hfe  of  such  infant  or  other  person, 
and  to  his  actual  requirements  at  the  time  of  the  sale  and  delivery."  (See  Clyde 
Cyde  Co.  v.  Hargreaves,  78  L.  T.  296 ;  Nash  v.  Inman,  [1908]  2  K.  B.  1 ; 
77  L.  J.  K.  B.  626). 

"Necessaries"  may  include  (inter  alia)  the  proper  instruction  of  the  infant 
according  to  his  condition  in  life  (Co.  Litt.  172  a  ;  Leake  on  Contracts,  6th  ed., 
p.  412) ;  and  accordingly,  if  infancy  is  pleaded  as  a  defence  to  an  action  on  a  deed 
of  apprenticeship,  &c.,  the  plaintiff  may  reply  that  the  instruction  and  maintenance 
or  wages  provided  for  by  the  deed  were  necessary  for  the  infant,  and  that  the 
provisions  of  the  deed  were  for  his  benefit  {Walter  v.  Everard,  [1891]  2  Q.  B.  369  ; 
60  L.  J.  Q.  B.  738). 

An  infant  may  acknowledge  a  debt  for  necessaries  so  as  to  take  it  out  of  the 
Statute  of  Limitations  {Willins  v.  Smith,  4  E.  &  B.  180  ;  24  L.  J.  Q.  B.  62). 

(c)  When  a  person  is  sued  upon  obligations  arising  out  of  property  of  which  he 
has  become  possessed  under  a  contract,  as  shares  in  a  company,  he  cannot  avoid 
the  obligation  by  the  simple  defence  that  he  was  an  infant  at  the  time  of  acquiring 
the  property,  but  must  further  plead  that  before  coming  of  age  or  within  a  reason- 
able time  in  that  behaH  after  coming  of  age  he  repuc^ated  the  contract  on  that 
ground,  and  disclaimed  the  property.  (See  Cork  Ry.  Co.  v.  Cazenove,  10  Q.  B. 
935 ;  Edtoards  v.  Carter,  [1893]  A.  C.  361 ;  63  L.  J.  Ch.  100  ;  Hamilton  v.  Vaughan- 
Sherrin  Co.,  [1894]  3  Oh.  589  ;    63  L.  J.  Ch.  795 ;    Viditz  v.  O'Hagan,  [1899] 
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within  a  reasonable  time  after  lie  came  of  age,  viz.,  on  the ,  19- 

by  a  letter  to  tlie  plaintiff  dated  that  day  [or,  as  the  case  may  be]. 


Reply  of  the  Plaintiff's  Infancy  to  a  Defence  under  the  Statutes  of 
Limitation,  see  "Limitation,  Statutes  of,"  post,  p.  631. 


Injunction. 
See  post,  p.  758. 


Insanity  (d). 

For  Commencement  of  Pleadings  by  Lunatics  and  Persons  of  Unsound 
Mind,  see  "  Lunatics,"  ante,  pp.  190,  191,  and  post,  p.  639. 

2  Ch.  569 ;  68  L.  J.  Ch.  553  ;  approved  on  this  point,  though  reversed  on  the 
ground  that  the  case  was  governed  by  foreign  law,  [1900]  2  Ch.  87  ;  69  L.  J.  Ch. 
507). 

(d)  It  is  in  general  a  good  defence  that  the  defendant  at  the  time  of  making  the 
alleged  contract  was  so  insane  as  to  be  incapable  of  understanding  it,  and  that  this 
was  known  to  the  plaintiff  (Molton  v.  Camrovx,  2  Ex.  487  ;  4  lb.  17  ;  18  L.  J.  Ex. 
68,  356  ;  Imperial  Loan  Co.  v.  Stone,  [1892]  1  Q.  B.  599  ;  61  L.  J.  Q.  B.  449). 
This  defence  must  be  pleaded  specially  (see  Ord.  XIX.,  r.  15,  ante,  p.  454),  and  it 
must  allege  that  the  insanity  of  the  defendant  was  known  to  the  plaintiff  at  the 
time  of  the  contract  {Imperial  Loan  Co.  v.  Stone,  supra). 

Further,  it  is  now  decided,  that  a  person  once  found  lunatic  by  inquisition 
cannot,  whUe  the  inquisition  continues  in  force,  execute  a  deed  dealing  with  his 
property,  even  in  a  lucid  interval.  Such  a  deed  will  be  treated  as  void  {In  re 
Walker,  [1905]  1  Ch.  160  ;  74  L.  J.  Ch.  84). 

A  lunatic  is  liable  on  an  implied  obligation  to  pay  for  necessaries  supplied  to  him, 
notwithstanding  that  the  person  who  supplied  them  to  him  was  aware  of  his 
insanity  {Brockwell  v.  Bulloch,  22  Q.  B.  D.  567  ;  58  L.  J.  Q.  B.  289  ;  In  re  Rhodes, 
44  Ch.  D.  94  ;  54  L.  J.  Ch.  298  ;  and  see  the  Sale  of  Goods  Act,  1893,  s.  2,  ante, 
p.  599).  So,  too,  a  lunatic  may  be  liable  for  the  price  of  necessaries  supplied  to 
his  wife  during  his  insanity  by  a  person  who  has  notice  of  his  insanity,  for  the 
insanity  of  the  husband  does  not  put  an  end  to  the  wife's  implied  authority  to 
pledge  his  credit  for  such  necessaries  {Read  v.  Legard,  6  Ex.  636  ;  20  L.  J.  Ex.  309). 
But  this  doctrine  is  not  applicable  where  the  wife  has  received  a  competent 
allowance  for  her  maintenance  out  of  her  husband's  estate  {Richardson  v.  Du  Bois, 
L.  E.  5  Q.  B.  51  ;  39  L.  J.  Q.  B.  69). 

A  lunatic  cannot  durmg  his  insanity  appoint  an  agent  {Tarluch  v.  Bispham,  2 
M.  &  W.  2,  8)  and  the  authority  of  an  agent  previously  appointed  will,  as  between 
the  principal  and  the  agent,  be  revoked  by  the  complete  insanity  of  the  principal, 
if  known  to  the  agent ;  but  as  between  the  principal  and  third  parties  to  whom  the 
principal,  while  sane,  has  held  out  the  agent  as  authorised  to  contract  for  him,  the 
authority  of  the  agent  wiU  not  be  revoked  until  such  third  parties  have  notice  of 
the  principal's  insanity  {Drew  v.  Nunn,  4  Q.  B.  D.  661  ;  48  L.  J.  Q.  B.  591  ;  but 

Digitized  by  Microsoft® 


INSANITY  601 

Defence  that  the  Defendant  was  Insane  at  the  Time  of  Contracting. 

The  defendant  was  of  unsound  mind  at  tlie  time  of  making  the  alleged 
contract  [or,  of  contracting  the  alleged  debt,  or,  of  accepting  the  alleged 
bill,  or,  of  executing  the  alleged  deed,  &c.],  and  incapable  of  understanding 
the  same,  as  the  plaintifE  then  well  knew. 


Reply  of  Insanity  to  a  Defence  under  the  Statutes  of  Limitation : 
see  "  Limitation,  Statutes  of,"  post,  p.  632. 


Insurance. 


I.  Marine  Policies  (e). 

Denial  of  the  making  of  the  Policy. 

The  defendant  [or,  defendants]  did  not  make  [or,  subscribe]  the  policy 
sued  on.  [The  form  of  denial  may  be  varied  according  to  the  terms  used  in 
the  Statement  of  Claim.] 

(See  R.  S.  C,  1883,  App.  E.,  Sect.  III.) 

now  see  Yonge  v.  Toynbee,  [1910]  1  K.  B.  215 ;  79  L.  J.  K.  B.  208).  Where  a 
committee  is  authorised  by  the  Judge  in  Lunacy  to  carry  on  a  lunatic's  business, 
he  is  thereby  constituted  the  agent  of  the  lunatic  and  consequently  cannot  be 
made  personally  liable  on  any  contract  into  which  he  may  enter  in  carrying  out 
the  order  of  the  Court  {Plumpton  v.  Burhinshaw,  [1908]  2  K.  B.  572  ;  77  L.  J.  K.  B. 
961). 

A  contract  made  by  a  lunatic  during  a  lucid  interval  is  good  {Hall  v.  Warren,  9 
Ves.  605). 

Ord.  XIX.,  r.  13  (cited  ante,  p.  444) — which  provides  that  allegations  of  fact 
which  are  denied  are  to  be  taken  to  be  admitted — does  not  apply  as  against  a 
lunatic  or  person  of  unsound  mind  not  so  found  by  inquisition. 

(e)  This  branch  of  the  law  is  now  regulated  by  the  Marine  Insurance  Act,  1906 
(6  Edw.  7,  0.  41),  which  repeals  all  former  Acts  on  the  subject. 

As  the  Statement  of  Claim  is  deemed  to  contain  an  implied  averment  of  the 
fulfilment  of  all  conditions  precedent  necessary  for  the  case  of  the  plaintiff  (e.g., 
the  sailing  of  the  ship,  the  loss  of  the  ship,  the  loading  of  the  goods,  and  the  loss 
of  the  goods,  the  interest  of  the  plaintiEf  in  the  ship  or  goods,  and  also  the  com- 
pliance with  warranties),  the  fulfilment  of  any  such  condition,  if  intended  to  be 
contested,  must  be  distinctly  denied.  (See  ante,  p.  122.)  Notice  of  loss  and 
demand  of  payment  are  not  ordinarily  conditions  precedent  {Dawson  v.  Wrench, 
3  Ex.  359).  As  to  when  notice  of  abandonment  is  a  condition  precedent,  see  ante, 
p.  160. 

Unseaworthiness,  fraud,  misrepresentation,  concealment,  deviation  and  other 
defences  of  a  similar  nature,  must  be  specially  pleaded.     (See  Ord.  XIX.,  r.  15.) 

If  the  policy  sued  on  does  not  specify  the  matters  which  are  required  by  s.  23 
of  the  Marine  Insurance  Act,  1906,  to  be  inserted  iu  it,  this  should  be  specially 
pleaded  (see  ante,  p.  158). 
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Defence  denying  the  plaintiff's  Interest  (/). 
The  plaintiS  was  not  interested  in  tte  subject-matter  of  the  insurance. 
(R.  S.  C,  1883,  App.  D.,  Sect.  V.) 


Defence  denying  that  the  Loss  was  iy  the  Perils  Insured  against. 
The  loss  was  not  by  the  perils  insured  against. 

{E.  S.  C,  1883,  App.  D.,  Sect.  V.,  and  App.  E.,  Sect.  III.) 


Defence  that  the  Loss  was  an  Average  Loss  within  the  Exception  in  the 

Policy  ig). 

The  policy  sued  on  contained  a  memorandum  that  [corn,  fish,  salt,  fruit, 
flour,  and  seed  were  warranted  free  from  average,  unless  general,  or  the 
ship  should  be  stranded,  and  that  sugar,  tobacco,  hemp,  flax,  hides,  and 
skins  were  warranted  free  from  average  under  £5  per  cent.,  and  that  all 
other  goods,  also  the  ship  and  freight,  were  warranted  free  from  average 
under  £3  per  cent,  unless  general,  or  the  ship  should  be  stranded,  or  as  the 
case  may  be],  and  the  goods  lost  were  [sugar,  tobacco,  &c.,]  and  the  loss 
thereof  was  an  average  loss  [under  £5  per  cent.]  within  the  meaning  of  the 
policy,  and  was  not  a  general  average  loss,  and  the  ship  was  not  stranded 
during  the  voyage. 

For  a  like  form,  see  Stewart  v.  Merchants'  Marine  Insurance  Co.,  14 
Q.  B.  D.  555  ;  16  lb.  619. 


Defence  that  the  Ship  was  not  Seaworthy  {h). 
The  ship  was  not  seaworthy  at  commencement  of  risk  [or,  voyage]. 
(R.  S.  C,  1883,  App.  D.,  Sect.  V.) 

if)  No  one  can  effect  a  valid  policy  of  marine  insurance,  unless  he  has  at  the 
time  either  an  interest  in  or  Hen  on  the  ship,  cargo  or  freight,  or  else  "  a  hondjide 
expectation  of  acquiring  such  an  interest  "  or  lien  (see  ante,  p.  158).  The  Court 
will  take  notice  of  the  illegality,  though  not  pleaded  (Oedge  v.  Royal  Exchayige 
Assurance  Co.,  [1900]  2  Q.  B.  214  ;  69  L.  J.  Q.  B.  506). 

It  is  no  defence  to  an  action  on  a  policy  on  goods  "  lost  or  not  lost,"  that  the 
loss  occurred  before  the  plaintiff  acquired  any  interest,  unless  it  is  also  shown 
that  the  plaintiff  acquired  the  interest  with  a  knowledge  of  the  loss  (Sutherland  v. 
Pratt,  11  M.  &  W.  296). 

(g')  Marine  policies  of  insurance  usually  contain  a  memorandum  at  the  end  pro- 
tecting the  underwriter  from  liability  to  small  particular  averages,  under  a  certain 
percentage,  which  might  otherwise  be  claimed  in  respect  of  certain  perishable  com- 
modities. (See  ante,  p.  162  ;  Marine  Ins.  Co.  v.  China  Steamship  Co.,  11  App. 
Cas.  573  ;  Stewart  v.  Merchants'  Mar.  In^.  Co.,  16  Q.  B.  D.  619  ;  Price  v.  Al  Ships 
Small  Damage  Association,  22  Q.  B.  D.  580  ;  58  L.  J.  Q.  B.  269.) 

{h)  S.  39  of  the  Marine  Insurance  Act,  1906,  provides  as  follows : — ■ 

"  (1)  In    a    voyage    policy   there    is    an    implied    warranty    that    at    the 
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Defence  thai  the  Ship  did  not  sail  on  the  Day  Warranted. 

The  ship  did  not  sail  on  or  before  the ,  19 — ,  within  the  meaning 

of  the  warranty  to  that  effect  contained  in  the  policy. 


Defence  that  the  Ship  deviated  from  the  Voyage  insured  [i). 

After  the  commencement  of  the  risk  mentioned  in  the  policy  and  before 
the  loss,  the  ship  without  sujSS.cient  cause  or  excuse,  did  not  proceed  on  the 
voyage  contemplated  by  the  policy,  but  deviated  therefrom.. 

Particulars  : — 


commencement  of  the  voyage  the  ship  shall  be  seaworthy  for  the  purpose  of  the 
particular  adventure  insured. 

"  (2)  Where  the  policy  attaches  while  the  ship  is  in  port,  there  is  also  an  implied 
warranty  that  she  shall,  at  the  commencement  of  the  risk,  be  reasonably  fit  to 
encounter  the  ordinary  perils  of  the  port. 

"  (3)  Where  the  policy  relates  to  a  voyage  which  is  performed  in  different  stages, 
during  which  the  ship  requires  different  kinds  of  or  further  preparation  or  equip- 
ment, there  is  an  implied  warranty  that  at  the  commencement  of  each  stage  the 
ship  is  seaworthy  in  respect  of  such  preparation  or  equipment  for  the  purposes 
of  that  stage. 

"  (4)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably  fit  in  all  respects 
to  encounter  the  ordinary  perils  of  the  seas  of  the  adventure  insured. 

"  (5)  In  a  time  poUoy  there  is  no  implied  warranty  that  the  ship  shall  be 
seaworthy  at  any  stage  of  the  adventure,  but  where,  with  the  privity  of  the  assured 
the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not  liable  for  any  loss 
attributable  to  unseaworthiness." 

By  s.  40  of  the  same  Act : — 

"  (1)  In  a  policy  on  goods  or  other  moveables  there  is  no  implied  warranty  that 
the  goods  or  moveables  are  seaworthy. 

"  (2)  In  a  voyage  policy  on  goods  or  other  moveables  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the  ship  is  not  only  seaworthy 
as  a  ship,  but  also  that  she  is  reasonably  fit  to  carry  the  goods  or  other  moveables 
to  the  destination  contemplated  by  the  policy." 

(»■)  By  s.  46  of  the  Marine  Insurance  Act,  1906 : — 

"  (1)  Where  a  ship,  without  lawful  excuse,  deviates  from  the  voyage  con- 
templated by  the  policy,  the  insurer  is  discharged  from  liability  as  from  the  time 
of  deviation,  and  it  is  immaterial  that  the  ship  may  have  regained  her  route 
before  any  loss  occurs. 

"  (2)  There  is  a  deviation  from  the  voyage  contemplated  by  the  policy — 

(a)  Where  the  course  of  the  voyage  is  specifically  designated  by  the  policy, 

and  that  course  is  departed  from  ;  or 

(b)  Where  the  course  of  the  voyage  is  not  specifically  designated  by  the 

policy,  but  the  usual  and  customary  course  is  departed  from. 
"  (3)  The  intention  to  deviate  is  immaterial :  there  must  be  a  deviation  in  fact 
to  discharge  the  insurer  from  his  liability  under  the  contract. 
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Defence  that  the  Policy  was  obtained,  hy  Fraud. 

The  defendant  was  induced  to  make  \pr,  subscribe]  the  policy  \pr,  to 
become  such  insurer]  by  the  fraud  of  the  plaintifi. 

Particulars  of  the  fraud  are  as  follows  -.—{Here  state  particulars :  see 
"  Fraud,"  ante,  pp.  318,  566.] 


Defence  of  Misrepresentation  of  a  Material  Fact  respecting  (lie  Risk  {k). 

At  the  time  of  the  insurance  being  efEected,  the  plaintiff  misrepresented 
to  the  defendant  a  fact  then  material  to  be  known  to  the  defendant. 

Particulars  are  as  follows  : — 

[The  plaintiff  on  the ,  19 — ,  verbally  represented  to  the  defen- 
dant that  the  ship  had  sailed  from in  the ,  19 — ;   whereas 

the  ship  had  not  sailed  from on  that  day,  but  had  sailed  from 

on  the  ■ ,  19 — ,  or,  as  the  case  may  he.\ 


Defence  of  Concealment  of  a  Material  Fact  (k). 

At  the  time  of  the  insurance  being  efEected  the  plaintiff  wrongfully 
concealed  from  the  defendant  a  material  fact  then  known  to  the  plaintiff 
and  unknown  to  the  defendant. 

Particulars  are  as  follows  : — 

[The  plaintiff  concealed  from  the  defendant  the  fact  that  the  said  ship 
had  been  aground  and  had  sustained  serious  damage,  and  then  was  lying 
at for  repairs,  or,  as  the  case  may  he.] 


II.  Life  Policies. 
Denial  of  the  making  of  the  Policy. 
The  defendants  did  not  make  the  alleged  policy. 

{R.  S.  C,  1883,  App.  E.,  Sect.  III.) 


Defence  denying  the  Plaintiff's  Interest  in  the  Life  assured  (I). 
At  the  time  of  the  making  of  the  policy  the  plaintifi  was  not  interested 
in  the  life  of  ^.  S. 

(k)  By  s.  17  of  the  Marine  Insurance  Act,  1906  : — 

"  A  contract  of  marine  insurance  is  a  contract  based  upon  the  utmost  good 
faith,  and,  if  the  utmost  good  faith  be  not  observed  by  either  party,  the  contract 
may  be  avoided  by  the  other  party." 

As  to  what  disclosures  must  be  made  by  the  assured,  and  generally  as  to 
disclosures  and  representations,  see  ss.  18 — 20  of  the  Act. 

By  s.  21,  "  a  contract  of  marine  insurance  is  deemed  to  be  concluded  when  the 
proposal  of  the  assured  is  accepted  by  the  insurer,  whether  the  policy  be  then 
issued  or  not,  and,  for  the  purpose  of  showmg  when  the  proposal  was  accepted, 
reference  may  bo  made  to  the  slip  or  oovermg  noto  or  other  customary  memoran- 
dum of  the  contract,  although  it  bo  unstamped." 

{I)  As  to  insuranco  without  interest,  see  14  Geo.  3,  c.  48,  s.  1,  and  as  to  what  is  a 
sufficient  interest,  see  a7i(e,  p.  163. 
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Defence  that  the  Policy  was  obtained  by  Fraud. 

The  defendants  were  induced  to  make  the  policy  by  the  fraud  of  the 
plaintifi  [or,  the  said  G.  H.]. 

Particulars  of  the  fraud  are  as  follows : — [Here  state  particulars :  see 
"  Fraud,"  ante,  p.  566.] 


Defence  that  the  Policy  ivas  obtained  by  the  Fraudulent  Concealment  of  a 

Material  Fact  (m). 

The  defendants  were  induced  to  make  the  policy  by  the  plaintifi  [or,  the 
said  6.  H.]  fraudulently  concealing  from  them  a  fact  then  material  to  be 
known  to  them,  and  of  which  they  were  then  ignorant. 

Particulars  are  as  follows  : — 

[The  fact  so  concealed  was  that  the  said  G.  H.  had  sufiered  from  and  was 
then  subject  to  a  disease  called .] 


Defence  that  the  Declaration  agreed  upon  as  the  Basis  of  the  Insurance 
was  untrue  (m). 

Previously  to  efiecting  the  insurance  the  said  G.  H.  [or,  the  plaintifi]  on 
the  — — •  • — —  19 — ,  delivered  to  the  defendants  a  declaration  stating 

(»i)  The  concealment  of  a  material  fact  known  to  the  proposed  assured  vitiates 
any  contract  of  insurance  whether  of  life,  fire,  or  sea  or  other  risk  {Linde^iau  v. 
Desborough,  8  B.  &  C.  586;  London  Assurance  v.  Mansel,  11  Ch.  D.  363  ;  48 
L.  J.  Ch.  331 ;  see  Seaton  v.  Bumand,  [1899]  1  Q.  B.  782 ;  68  L.  J.  Q.  B.  631  ; 
[1900]  A.  C.  135  ;  69  L.  J.  Q.  B.  409).  In  policies  of  life  insurance  effected  by  one 
person  on  the  life  of  another,  an  erroneous  statement  respecting  the  life  to  be 
insured,  made  in  a  declaration  by  the  person  whose  life  is  insured,  does  not  in  the 
absence  of  any  fraudulent  intention  avoid  the  policy,  unless  the  policy  contains  an 
express  proviso  that  it  shall  be  conditional  upon  the  truth  of  such  declaration 
made  by  the  insured  {Whedton  v.  Hardisty,  8  E.  &  B.  232  ;  27  L.  J.  Q.  B.  241  ; 
Thomson  v.  Weems,  9  App.  Cas.  671).  Under  such  a  proviso  an  untrue  statement 
contained  in  the  declaration  avoids  the  policy,  whether  it  was  made  fraudulently 
or  not,  and  whether  it  was  material  or  not  in  inducing  the  policy  {Ca^enove  v. 
British  Equitable  Ass.  Co.,  6  C.  B.  N.  S.  437  ;  28  L.  J.  C.  P.  259  ;  29  L.  J.  C.  P.  160  ; 
MacdoTwld  v.  Law  Union  Ins.  Co.,  L.  R.  9  Q.  B.  328  ,  43  L.  J.  Q.  B.  131).  Where 
a  proviso  in  the  policy  expressed  it  to  be  conditional  upon  the  truth  of  the  declara- 
tion only  in  the  case  of  wilful  misrepresentation  and  concealment,  a  plea  alleging 
merely  that  the  declaration  was  untrue  was  held  bad  {Fowkes  v.  Manchester  Life 
Assurance  Ass.,  3  B.  &  S.  917  ;  32  L.  J.  Q.  B.  153  ;  Hemmings  v.  Sceptre  Life  Ass., 
[1905]  1  Ch.  365  ;  74  L.  J.  Ch.  231). 

If,  upon  making  an  insurance,  the  insured  bond  fide  refers  the  insurer  to  the 
person  whose  life  is  insured,  or  to  other  persons,  for  the  information  required,  he 
does  not  thereby  make  those  persons  his  agents  in  effecting  the  insurance  so  as 
to  be  affected  by  false  or  fraudulent  statements  made  by  them,  and  he  is  not 
affected  by  their  statements  unless  the  policy  is  expressly  made  upon  the  basis  of 
those  statements  {Huckman  v.  Femie,  3  M.  &  W.  505 ;  WheeUon  v.  Hardisty, 
supra). 


Digitized  by  Microsoft® 


606  DEFENCES,   ETC.,   IN  ACTIONS   OF   CONTEACT 

amongst  other  things  that  he  [or,  the  said  G.  H.]  was  then  in  a  good  scate 
of  health,  and  was  not  afflicted  with  any  disease  or  disorder,  and  it  was 
agreed  by  the  policy  that  such  declaration  should  be  the  basis  of  the 
insurance  efiected  by  the  policy.  The  said  G.  H.  was  not  in  a  good  state 
of  health  at  the  time  of  the  making  of  the  said  declaration,  and  was  then 
afflicted  with  — — ,  which  is  a  disease  or  disorder  tending  to  shorten  life. 


The  like. 

1.  By  the  policy  of  assurance  efEected  with  the  defendant  company  on  the 
life  of  G.  H.,  deceased,  it  was  declared  that  the  same  was  subject  [to  the 
articles  of  association  of  the  defendant  company  and]  to  the  several  con- 
ditions endorsed  on  the  said  policy,  and  that  it  was  issued  on  the  faith 
of  a  certain  proposal  made  and  signed  by  the  said  G.  H.,  which  proposal 
was  by  the  said  policy  to  be  the  basis  of  the  contract  therein  contained. 

2.  It  was  a  condition  of  the  said  policy  that  if  the  proposal  on  the  basis 
of  which  the  same  was  efiected  contaiued  any  untrue  statement,  or  failed 
to  disclose  any  material  fact,  the  said  policy  should  be  void. 

3.  The  proposal  on  the  basis  of  which  the  said  policy  was  efiected  being 
the  proposal  aforesaid,  and  certain  answers  made  by  the  said  deceased  to 
the  defendant  company's  medical  officer  and  forming  part  of  the  said 
proposal  did  contaia  certain  untrue  statements,  and  did  fail  to  disclose 
certain  material  facts,  the  particulars  of  which  are  as  follows :   the  said 

deceased  untruly  stated  that  she  resided  at Cottage, ,  and  omitted 

to  state  the  material  fact  that  she  was  the  wife  of  a  licensed  victualler  and 
resided  in  a  public-house  ;  the  said  deceased  untruly  stated  that  she  had 
never  required  any  medical  attendant,  whereas  she  had  been  in  the  habit 
of  consulting  and  being  attended  by  a  medical  man ;  the  said  deceased 
untruly  stated  that  there  were  not  any  circumstances  or  information 
afiecting  her  past  or  present  health  or  habits  with  which  the  directors  of 
the  defendant  company  ought  to  be  made  acquainted,  whereas  there  were 
such  circumstances  and  information  aforesaid,  to  wit,  that  the  said  deceased 
had  been  ill  and  had  sufiered  pains  in  the  lower  part  of  the  body,  and  was 
suffering  from  a  complaint  of  the  uterus  and  urinary  organs ;  the  said 
deceased  untruly  stated  that  her  present  state  of  health  was  good,  and  that 
she  considered  her  constitution  in  every  respect  sound,  and  that  she  had 
not  at  any  time  required  medical  assistance,  and  had  not  been  medically 
attended  for  any  serious  or  tedious  disease,  whereas  the  said  deceased  was 
in  bad  health,  and  her  constitution  was  unsound,  and  she  had  required 
medical  assistance,  and  been  attended  for  a  serious  disease,  to  wit,  an 
affection  of  the  uterus  and  urinary  organs ;  the  said  deceased  untruly 
stated  that  she  was  not  subject  to  any  complaint  of  the  urinary  organs  ; 
the  said  deceased  untruly  stated  that  she  did  not  know  of  what  diseases  her 
parents  had  died,  whereas  her  mother,  as  the  deceased  well  knew,  had  died 

of ;  that  the  said  deceased  untruly  stated  that  her  mother  died  aged 

— ,  whereas  she  died  aged  — ,  as  the  said  deceased  well  knew ;   the  said 
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deceased  untruly  stated  that  there  were  no  other  circumstances  known  to 
herself  which  required  to  be  communicated  so  as  to  enable  the  risk  of  an 
assurance  on  her  life  to  be  fairly  judged  of,  whereas  such  circumstances 
known  to  the  said  deceased  did  exist,  to  wit,  that  she  had  sufiered  pains 
in  the  lower  part  of  her  body,  and  was  subject  to  a  complaint  of  the  urinary 
organs,  and  had  been  unwell  and  had  been  medically  attended  and  treated, 
and  that  her  mother  had  died  of at  the  age  of  — . 

4.  The  defendants  further  say  that  the  said  deceased  falsely  and  fraudu- 
lently made  the  statements  aforesaid  on  the ,  19 — ,  to  the  agent 

and  medical  officer  of  the  defendant  company,  to  induce  the  said  company 
to  execute  and  issue  to  her  the  policy  sued  upon  in  this  action,  and  the 
defendant  company  upon  the  faith  of  the  said  false  and  fraudident  state- 
ments executed  and  issued  the  said  policy. 

5.  By  reason  of  the  matters  aforesaid  the  defendants  contend  that  the 
said  policy  became  and  is  wholly  void. 


Defence  that  the  Person  whose  Life  was  insured  departed  beyond  Europe, 
whereby  the  Policy  was  avoided. 

The  policy  was  made  subject  to  a  proviso  that  it  should  be  void  if  the 
said  G.  H.  should,  without  the  consent  of  the  directors  for  the  time  being 
of  the  [defendants']  company,  go  beyond  the  limits  of  Europe,  and  after 

the  making  of  the  policy  the  said  G.  H.,  on  or  about  the ,  19 — , 

went  without  the  consent  of  such  directors  beyond  the  limits  of  Europe, 
viz.,  to  Egypt. 

Defence  that  the  Person  whose  Life  was  insured  died  by  his  own  hand, 
whereby  the  Policy  became  void  {n). 

The  policy  was  made  subject  to  a  proviso  that  it  should  be  void  if  the 
said  G.  H.  should  die  by  his  own  hand,  and  the  said  G.  H.  did  die  by  his 
own  hand. 

Particulars  are  as  follows  : — 


III.  Fire  Policies  (o). 
Denial  of  the  Making  of  the  Policy. 
The  defendants  did  not  make  the  policy  sued  on. 

{E.  S.  C,  1883,  Afp.  E.,  Sect.  III.) 

(n)  Death  by  suicide  avoids  the  policy  even  in  the  hands  of  a  third  party,  if  the 
policy  or  a  declaration  made  part  of.it  contains  a  warranty  to  that  effect  (Ellinger 
V.  Mutual  Life  Ins.  Co.  of  New  York,  [1905]  1  K.  B.  31 ;  74  L.  J.  K.  B.  39).  It 
appsars  that  a  proviso  against  suicide  would  be  implied  even  if  not  inserted  in  the 
policy,  and  woxdd  afford  a  ground  of  defence  unless  the  suicide  occurred  through 
insanity  {Horn  v.  Anglo-Australian  Ass.  Co.,  30  L.  J.  Ch.  511). 

(o)  In  general  an  insurer,  after  payment  of  a  total  loss,  is  subrogated  to  the 
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Denial  that  the  Loss  or  Damage  was  caused  by  Fire  (p). 

The  alleged  loss  and  damage  was  not  caused  by  fire  [where  practicable, 
allege  what  it  was  caused  by]. 


Defence  denying  the  Plaintiff's  Interest  {q). 

The  plaintifi  was  not  interested  in  tlie  subject-matter  of  the  insurance. 

(R.  S.  G.,  1883,  App.  D.,  Sect.  V.,  No.  14.) 


Defence  that  the  Plaintiff  did  not  give  Notice  of  the  Loss  according  to  a 
Condition  of  the  Policy  (r). 

The  policy  was  subject  to  a  condition  precedent  that  upon  the  happening 
of  any  loss  or  damage  by  fire  to  the  property  insured,  the  plaintiff  should 
forthwith  give  notice  of  the  alleged  damage  and  loss  to  the  defendants  at 
their  office,  and  the  plaintifi,  upon  the  happening  of  the  alleged  loss  and 
damage,  did  not  comply  with  this  condition. 


Defence  that  the  Plaintiff  did  not  give  in  an  Account  of  his  Loss  to  the  Office 
according  to  a  Condition  of  the  Policy  (r). 

The  policy  was  subject  to  a  condition  precedent  that  the  plaintifi  should 
within days  next  after  the  happening  of  any  fixe  causing  loss  of  or 

rights  of  the  insured  against  third  parties  in  respect  of  the  property  insured. 
(See  ante,  p.  165.) 

As  to  the  effect  of  a  condition  providing  that,  in  case  of  double  insurance  of  the 
insured  property,  the  insurers  shall  only  pay  a  rateable  proportion  of  the  loss,  see 
North  British  Ins.  Co.  v.  London  Ins.  Co.,  5  Ch.  D.  569  ;  46  L.  J.  Ch.  537. 

(p)  Damage  caused  by  an  explosion,  which  is  a  concussion  of  the  air  caused  by 
fire,  is  not  damage  occasioned  by  fire,  the  rule  in  insurance  cases  being  that  the 
immediate  cause  only  is  looked  at  {Everett  v.  London  Assvrance,  19  C.  B.  N.  S.  126  ; 
11  Jur.  N.  S.  546).  Loss  by  pilfering  by  a  crowd  during  the  removal  of  goods 
insured  from  premises  on  fire  would  seem  to  be  loss  or  damage  by  fire  (see  Levy  v. 
BaiUie,  7  Bing.  349) ;  as  also  necessary  spoiling  of  goods  by  \yater  in  the  course  of 
attempting  to  put  out  a  fire,  or  breaking  caused  by  hasty  removal  of  goods,  done 
to  avoid  their  destruction  by  fire  (see  Stanley  v.  Western  Ins.  Co.,  L.  R.  3  Ex.'71, 
74).  In  the  Metropolitan  Fhe  Brigade  Act,  1866  (28  &  29  Vict.  e.  90),  s.  12,  there 
is  express  provision  that  damage  occasioned  by  the  brigade  in  the  execution  of 
their  duties  shall  be  deemed  to  be  damage  by  fire  within  the  meaning  of  any 
policy  against  fire,  and  in  some  looal  Acts  similar  provision  is  to  be  found. 

{q)  As  to  insurable  interest,  see  14  Geo.  3,  c.  48,  ss.  1,  2,  cited  ante,  pp.  163, 165. 

(r)  Policies  frequently  contain  provisions  or  conditions  requu-ing  notice  of  loss 
and  particulars  of  damage  to  be  given  within  a  specified  time,  and  making  the 
policy  void  in  case  of  failure  to  give  such  notice  within  the  specified  time,  and  in 
those  oases  the  failure  to  give  the  required  notice  within  the  specified  time  is, 
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damage  to  the  property  insured,  deliver  to  the  defendants  as  particular  an 
account  of  Hs  loss  or  damage  as  the  nature  of  the  case  should  admit  of, 

and  the  plaintifE  did  not  within days  next  after  the  alleged  fire  comply 

with  this  condition. 


Defence  that  the  Plaintiff  made  a  fraud/ulently  exaggerated  Claim  (rr). 

The  policy  was  subject  to  a 'condition  that  it  should  be  void  if  the 
plaintiff  made  and  delivered  to  the  defendants  a  fraudulent  or  fraudulently 

exaggerated  claim  or  declaration  of  loss,  and  the  plaintiff  did  on  the 

• — — ,  19 — ,  make  and  deliver  to  the  defendants  a  fraudulent  [or,  fraudu- 
lently exaggerated]  claim  and  declaration  of  loss. 

Particulars  are  as  follows : — [State  how,  and  in  what  particulars,  it  was 
fraudulent,  or  fraudulently  exaggerated.] 


Defence  that  the  Plaintiff  obtained  the  Policy  by  the  Concealment  of  a 

Material  Fact  («). 

The  defendants  were  induced  to  make  the  policy  sued  on  by  the  plaintiff 
concealing  from  them  a  fact  which  was  then  known  to  the  plaintiff,  but 
unknown  to  the  defendants  though  material  to  be  known  to  them,  viz., 
[state  the  fact  concealed]. 


Defence  that  the  Policy  was  obtained  by  Fraud. 

The  defendants  were  induced  to  make  the  policy  sued  on  by  the  fraud  of 
the  plaintiff. 

Particulars  are  as  follows : — [State  same :  see"  Fraud,"  ante,  pp.  318, 606.  J 

in  general,  a  good  defence,  if  pleaded.  Where  the  giving  of  such  notice  is  not 
expressly  stated  to  be  a  condition  precedent  to  the  right  to  recover,  or  the  failure 
to  give  such  notice  stated  to  avoid  the  policy,  it  is  a  question  of  construction 
whether  the  giving  of  such  notice  is  a  condition  precedent  to  liability,  or  merely 
a  collateral  stipulation,  to  be  determined  by  a  consideration  of  the  whole  policy 
{Boper  V.  Lendon,  1  E.  &  E.  825  ;  28  L.  J.  Q.  B.  260  ;  Worsley  v.  Wood,  6  T.  R. 
710  ;  Viney  v.  Bignold,  20  Q.  B.  D.  172  ;  57  L.  J.  Q.  B.  82  ;  and  see  Stoneham  v. 
Ocean  Accident  Ins.  Co.,  19  Q.  B.  D.  237). 

{rr)  See  note  (r),  p.  608. 

(s)  In  contracts  of  insurance  against  fire  the  misrepresentation  or  concealment 
of  any  fact  material  to  the  risk  avoids  the  pohcy,  as  in  contracts  of  marine 
insurance,  even  where  there  is  no  fraudulent  intention. 

It  would  seem  that  where  the  person  insured  has  given  a  description  of  the 
premises  which  is  embodied  in  the  policy,  there  is,  in  the  absence  of  express 
stipulation,  an  impUed  condition  that  the  premises  shall  not  be  altered  so  as  to 
increase  the  risk  {Sillem  v.  Thomtwi,  3  B.  &  B.  868  ;  23  L.  J.  Q.  B.  362  ;  though 
see  per  Willes,  J.,  m  Stokes  v.  Cox,  1  H.  &  N.  533  ;  26  L.  J.  Ex.  114).  But  such 
implied  conditions  are  excluded  by  inserting  in  the  policy  any  express  conditions 
respecting  alterations  (Stokes  v.  Cox,  supra). 

B.L.  39 
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IV.  Accidents. 
Defence  to  an  Action  on  Policy  of  Insurance  against  Accident. 

1.  In  the  month  of  May,  1912,  the  deceased  E.  F.  (hereinafter  called 
the  assured)  was  desirous  to  effect  an  assurance  with  the  defendant 
company  and  signed  and  delivered  to  them  a  declaration  in  writing, 
dated  the  15th  day  of  May,  1912,  which  he  agreed  should  be  the  basis  of 
the  contract  of  assurance  which  he  desired  to  effect.  And  on  the  faith 
of  the  statements  contained  in  the  said  declaration  the  defendant  company 
granted  him  the  policy  sued  on,  No.  97743,  whereby  he  was  assured  against 
accidental  violence  for  the  period  of  one  year  from  May  15th,  1912. 

2.  The  following  portions  of  the  said  policy  are  material : — 

[Here  set  out  the  material  'portions.'] 

3.  The  assured  did  not  during  the  period  covered  by  the  said  policy 
sustain  any  personal  injury  through  or  by  reason  of  any  accidental  violence 
within  the  meaning  of  the  said  policy  and  its  conditions,  nor  did  any  such 
injury  cause  his  death  within  three  calendar  months  from  the  occurrence 
thereof  or  at  all.  No  satisfactory  proof  of  such  injury  or  of  such  death 
was  ever  furnished  to  the  defendant  company  (i). 

4.  The  assured  did  not  die  from  injury  caused  by  accidental  violence 
nor  from  any  injury  occasioned  directly  and  solely  by  external  and  material 
causes  visibly  operating  upon  the  person  assured.  His  death  arose  from, 
or  was  accelerated  or  promoted  by,  a  disease  or  bodily  infirmity  or  natural 
cause  arising  within  his  system,  to  wit,  by  pneumonia  {t). 

5.  The  injury,  if  any,  was  received  by  the  assured  whilst  under  the 
influence  of  liquor. 

6.  The  aforesaid  declaration,  the  basis  of  this  assurance,  was  not  true 
in  every  respect ;  there  were  in  it  false  statements,  misrepresentations, 
and  concealment  and  suppression  of  the  truth. 

Particulars. 

(a)  In  answer  to  the  question,  "  Are  you  now  and  have  you  always 
been  uniformly  sober  and  temperate  ?  "  the  assured  wrote  "  Yes  "  : 
whereas  in  fact  he  had  not  always  been  and  was  not  then  uniformly 
sober  and  temperate. 

(b)  In  answer  to  the  question,  "  Has  any  accident  insurance  company 
ever  declined  to  accept  your  proposal  or  to  renew  your  policy  ?  If  so, 
name  the  company,"  the  assured  wrote  "  Yes.  I  had  an  accident  policy  in 
the  A.  B.  Company  of  £10  and  they  refused  to  renew  "  ;  whereas  in  fact  the 
assured  had  also  been  insured  in  the  C.  D.  Company,  Limited,  and  that 
company  had  in  January,  1912,  refused  to  renew  his  policy  because  of 
his  intemperate  habits. 

(t)  These  paragraphs  should  only  be  inserted  where  there  is  a  provision  in  the 
policy  making  the  acts  and  events  herein  mentioned  conditions  precedent  to  the 
liability  of  the  company. 
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7.  The  assured  on  Marcli  9th,  1913,  made  a  claim  for  payment  of  money 
by  virtue  of  this  policy,  and  in  support  of  such  claim  made  a  statement  or 
declaration  to  the  defendant  company  which  was  false  ;  that  is  to  say  : — ■ 

(c)  In  answer  to  the  question  :  "  State  whether  you  were  perfectly  sober 
when  the  accident  occurred,"  the  assured  wrote  "  Yes  "  :  whereas  in 
fact  he  was  not  perfectly  sober  or  sober  at  all  when  the  alleged  accident 
occurred. 

8.  The  assured  never  gave  any  such  notice  as  is  required  by  conditions 
3  and  4  of  the  said  policy.    No  notice  of  the  alleged  accident  was  given 

to  the  defendant  company  at  their  head  office,  ,  London,   E.G., 

within  seven  days  of  its  occurrence  or  at  all  (U). 


Other  Precedents  of  Defences  in  Actions  hrought  on  Policies  of  Insurance 
against  Accident  may  lie  easily  framed  from  the  Precedents  given,  ante, 
pp.  604-607,  of  Defences  to  Actions  hrought  on  Policies  of  Life  Assurance. 


Judgments  (m). 

Defence  denying  the  alleged  Judgment  [u). 

The  defendant  denies  that  the  plaintifi  recovered  judgment  against  him 
as  alleged,  or  at  all.    There  is  no  such  judgment. 

(«)  See  note  («),  p.  610. 

(u)  Previously  to  the  Judicature  Act,  the  proper  mode  of  denying  the  existence 
or  the  alleged  efiect  of  an  English  judgment  relied  upon  by  the  opposite  party  was 
by  pleading,  "  There  is  not  any  record  of  the  alleged  judgment  remaining  in  the 
said  Court  here."  This  was  called  the  plea  of  nvl  lid  record.  But  now  such 
matters  are  dealt  with  in  the  ordinary  way.     No  special  form  of  reply  is  required. 

To  an  action  on  a  judgment  the  defendant  cannot  plead  any  facts  which  might 
have  been  pleaded  by  way  of  defence  to  the  original  action.  Nor  can  he  plead 
facts  which  would  merely  afford  ground  for  application  to  the  summary  juris- 
diction of  the  Court  to  set  aside  the  judgment,  or  for  an  appeal  against  the 
judgment ;  nor  can  the  pendency  of  an  appeal  be  pleaded  as  a  defence  to  such  an 
action,  though  it  may  be  ground  for  an  application  to  stay  execution.  (See 
Nouvion  V.  Freeman,  16  App.  Cas.  1  ;  59  L.  J.  Oh.  337  ;  and  Ord.  LVIII.,  r.  16.) 
Payment  may  now  be  pleaded  as  a  defence  to  an  action  on  a  judgment  (4  &  5  Anne, 
c.  3  (c.  16,  EufB.),  s.  12) :  but  not  satisfaction  otherwise  than  by  payment.  A 
release  under  seal  may  be  pleaded  in  bar  to  an  action  on  a  judgment  (Co.  Litt. 
291  a  ;  Barker  v.  St.  Quintin,  12  M.  &  W.  441),  and  since  the  Judicature  Act  a 
parol  release,  if  founded  on  consideration.  It  is  a  good  defence  to  an  action  on 
any  judgment  that  the  judgment  was  obtained  by  fraud.  (See  Abouloff  v. 
Oppenheimer,  10  Q.  B.  D.  296  ;  52  L.  J^Q.  B.  1  ;  Vadala  v.  Lawes,  26  Q.  B.  D. 
310  ;  Birch  V.  Birch,  [1902]  P.  130 ;  71  L.  J.  P.  58.) 

An  action  to  recover  money  on  a  judgment  must  be  brought  within  twelve 
vears,  unless  there  has  been  part  payment  of  principal  or  interest,  or  an  aoknow- 
iedgment  in  writuig  (37  &  38  Vict.  c.  57,  s.  8). 
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Defence  to  an  Action  brought  on  a  Foreign  Judgment  (as). 
The  defendant  is  not,  and  was  not  at  any  time  in  the  course  of  the 
action  in  which  the  plaintifi  obtained  the  judgment  sued  on,  a  subject  of 

(x)  A  final  judgment  of  a  foreign  or  colonial  Court,  having  jurisdiction  over  the 
parties  and  the  subject-matter  of  the  suit,  is  conclusive  between  the  parties  on  the 
merits,  and  in  an  action  on  such  judgment  no  defences  upon  the  merits  can  be 
pleaded  which  might  have  been  pleaded  in  the  original  action  {Scott  v.  PilJdngton, 
2  B.  &  S.  11  ;  31  L.  J.  Q.  B.  81 ;  Godard  v.  Gray,  L.  R.  6  Q.  B.  139,  150 ;  40 
L.  J.  Q.  B.  62  ;  and  see  notes  to  Mostyn  v.  Fabrigas,  1  Sm.  L.  C,  11th  ed., 
p.  626). 

Thus,  it  is  no  defence  to  an  action  on  a  foreign  judgment  that  the  evidence  in  the 
foreign  Court  was  insufficient  or  defective  {Henderson  v.  Henderson,  6  Q.  B.  288), 
or  that  fresh  evidence  has  been  discovered  since  the  judgment,  showing  it  to  be 
erroneous  {De  Gosse  Brissac  v.  Rathhone,  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238),  or 
that  the  contract  originally  sued  upon  was  obtained  by  fraud  {Bank  of  Australasia 
V.  Nias,  16  Q.  B.  717  ;  20  L.  J.  Q.  B.  284),  or  that  he  had  a  discharge  in  bank- 
ruptcy which  he  might  have  pleaded  in  that  action  {Ellis  v.  M'Henry,  L.  R.  6  C.  P. 
228 ;  40  L.  J.  C.  P.  109),  or  that  the  proceedings  were  irregular  {Pemberton  v. 
Hughes,  [1899]  1  Ch.  781 ;  66  L.  J.  Ch.  281). 

It  has  been  held  that  the  defendant  in  such  an  action  caimot  plead  that  the 
foreign  Court  has  acted  on  a  mistaken  view  as  to  the  English  law,  even  where  the 
mistake  appears  on  the  face  of  the  proceedings  {Goddard  v.  Gray,  supra;  see 
Castrique  v.  Imrie,  L.  R.  4  H.  L.  414,  448  ;  39  L.  J.  C.  P.  350),  though  it  may  be  a 
defence  to  show  that  the  foreign  Court  has  knowingly  and  perversely  disregarded 
the  English  law  in  a  case  to  which  it  was  manifestly  applicable  (see  Simpson  v. 
Fogo,  1  John.  &  H.  18 ;  1  Hem.  &  M.  195  ;  32  L.  J.  Ch.  249  ;  and  the  cases  last 
cited.) 

So  it  is  in  general  no  defence  to  an  action  on  a  foreign  judgment  that  the  foreign 
Court  has  made  a  mistake  as  to  the  law  of  its  own  country  {Scott  v.  Pilkington, 
supra),  though  it  was  held  otherwise  where  such  a  mistake  clearly  appeared  upon 
the  express  findings  of  a  special  case  stated  between  the  parties  {Meyer  v.  Balli, 
1  C.  P.  D.  358). 

Where  a  person  is  sued  in  this  country  on  a  judgment  obtained  against  ^im  in  a 
foreign  country  for  default  of  appearance,  he  may  plead  that  the  foreign  Court 
had  no  jurisdiction  in  respect  of  the  subject-matter  of  the  suit  or  of  the  parties 
{Ferguson  v.  Mahmi,  11  A.  &  E.  179  ;  and  see  Vanquelin  v.  Bouard,  15  C.  B.  N.  S. 
341  ;  33  L.  J.  C.  P.  78  ;  ScUhsby  v.  Westenholz,  L.  R.  6  Q.  B.  156  ;  40  L.  J.  Q.  B. 
73),  or  that  he  was  not  a  subject  of  the  foreign  country  and  was  not  resident  or 
domiciled  there,  and  cither  that  he  was  not  served  with  process  m  the  foreign 
suit,  and  had  no  knowledge  or  notice  of  the  suit  and  no  opportunity  of  answering 
it  {Buchanan  v.  Ruckcr,  1  Camp.  63  ;  9  East,  192  ;  Rousillon  v.  Rousillon,  14 
Ch.  D.  351  ;  49  L.  J.  Ch.  338  ;  Singh  v.  Faridkote,  [1894]  A.  C.  670  ;  Bromley 
R.  D.  C.  V.  Croydon  Corporation,  [1908]  1  K.  B.  353  ;  77  L.  J.  K.  B.  335),  or  did 
not  appear  in  the  action  or  otherwise  submit  to  the  jurisdiction  of  the  Court 
{Schibshy  v.  Westenholz,  L.  R.  6  Q.  B.  156  ;  40  L.  J.  Q.  B.  73  ;  Tumbull  v.  Walker, 
5  R.  132  ;  67  L.  T.  67),  or  that  the  judgment  was  not  a  remedial  one  in 
support  of  a  private  right  of  the  plaintiff  in  the  action,  but  a  punitive  judgment 
to  enforce  a  penalty  under  the  municipal  law  of  the  foreign  country.  (See 
Huntington  v.  Attrill,  [1893]  A.  C.  150  ;  62  L.  J.  P.  C.  44).     But  if  the  defendant 

Digitized  by  Microsoft® 


JUDGMENTS  613 

and  owed  no  allegiance  to  the  Emperor  of  Grermany,  and  was  not  resident 
or  present  or  domiciled  in  Germany,  or  subject  to  tte  jurisdiction  of  the 

said Court,  and  he  did  not  appear  in  the  said  action  or  otherwise 

submit  to  the  jurisdiction  of  the  said  Court  \pr,  and  was  never  served  with 
any  processs  in  the  said  action,  and  took  no  part  in  and  had  no  notice  or 
Icnowledge  of  the  proceedings  therein]. 


See  the  pleadings  in  an  action  brougM  in  England  on  a  Canadian  judgtnent, 
Robinson  v.  Fenner,  106  L.  T.,  at  pp.  542,  543. 


Defence  to  an  Action  on  a  Spanish  Judgment,  that  the  Judgment  was  not  a 
Final  Judgment :  see  Nouvion  v.  Freeman,  35  Ch.  D.  704 ;  15  App. 
Cas.  1 :  59  L.  J.  Ch.  337. 


Defence  to  an  Action  on  a  Russian  Judgment,  that  the  Judgment  was  obtained 
by  Fraud:  see  Abouloff  v.  Oppenheimer,  10  Q.  B.  D.  295  ;  52  L.  J. 
Q.  B.  1. 


The  like,  to  an  Action  on  an  Italian  Judgment :    see  Yadala  v.  Lawes,  25 

Q.  B.  D.  310. 


Defence  of  Set-off  of  the  Amount  due  to  the  Defendant  upon  a  Judgment  of 
the  High  Court  of  Justice:    see  "Set-off,"  post,  p.  692. 

in  a  foreign  suit  has  voluntarily  appeared  in  the  foreign  Court,  and  has  taken  his 
chance  of  judgment  being  in  his  favour,  he  may  be  sued  here  upon  such  judgment, 
and  cannot  then  raise  the  defence  of  want  of  jurisdiction  (see  De  Gosse  Brissac 
V.  Bathbone,  6  H.  &  N.  301 :  30  L.  J.  Ex  238 ;  Feyerick  v.  Hubbard,  71  L.  J.  K.  B. 
509  ;  CUiard  v.  De  Clermont,  [1914]  3  K.  B.  145  ;  83  L.  J.  K.  B.  1407) ;  though 
it  may  be  otherwise  if  he  has  been  virtually  compelled  to  appear  in  the  foreign 
suit  in  order  to  save  his  property  from  a  forced  sale.  (See  Voinet  v.  Barrett, 
65  L.  J.  Q.  B.  39  ;  The  Challenge,  [1904]  P.  41,  58 ;  73  L.  J.  P.  2,  8). 

An  appeal  pending  in  the  foreign  Court  is  not  a  good  defence  to  an  action  on  a 
foreign  judgment,  though  it  may  be  a  ground  for  staying  execution  {Nouvion  v. 
Freeman,  15  App.  Cas.  1  ;  59  L.  J.  Ch.  337). 

It  is  a  defence  to  an  action  on  a  foreign  judgment  that  the  judgment  was 
obtained  by  fraud  on  the  part  of  the  plaintiff  (Bowles  v.  Orr,  1  Y.  &  C.  464 ; 
Castriquer.  Imrie, supra ;  Abouloff r.  Oppenheimer,  10  Q. B. D.  295  ;  52 L.  J.  Q.  B. 
1 ;   Vadala  v.  Lawes,  25  Q.  B.  D.  310  ;  Codd  v.  Delap,  92  L.  T.  510). 

It  is  doubtful  whether  a  foreign  judgment  upon  a  contract  which  by  Enghsh 
law  is  illegal  or  immoral  will  be  enforced  in  England  {Santos  v.  Illidge,  8  C.  B.  N.  S. 
861  ;  but  see  Kaufman  v.  Gerson,  [1904]  1  K.  B.  591 ;  73  L.  J.  K.  B.  320  ;  Moulis 
V.  Owen,  [1907]  1  K.  B.  746  ;  76  L.  J.  K.  B.  396). 
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Judgment  Recovered  (y). 

Defence  of  Judgment  recovered  by  the  Plaintiff  in  a  former  Action  for  the 
same  Debt  or  cause  of  Action  in  the  High  Court  of  Justice  (z). 

The  plaintifE  in  a  former  action  brought  by  him  against  the  defendant 
in  [this]  Division  of  the  High  Court  of  Justice  [19 — ,  B.,  No. — ],  on  the 

,  19 — ,  recovered  judgment  against  the  defendant  for  £ for 

the  same  debt  [or,  in  respect  of  the  same  cause  of  action]  as  that  alleged 
in  the  Statement  of  Claim  ;  and  the  said  judgment  still  remains  in  force. 


Defence  of  Judgment  recovered  in  a  like  Action  against  a  Co-debtor  with 

the  Defendant  (a). 

The  alleged  debt  was  incurred  by  the  defendant  jointly  with  one  E.  F., 
and  not  by  the  defendant  alone,  and  the  plaintifE  afterwards,  in  an  action 

(y)  A  judgment  recovered  by  the  plainti  in  an  action  in  an  English  Court  of 
record  merges  the  original  cause  of  action  and  affords  a  good  defence  to  a  second 
action  for  the  same  cause.  But  this  is  subject  to  the  exception  that  a  judgment 
recovered  on  a  contract  of  record,  as  a  recognizance,  does  not  merge  the  contract, 
because  both  securities  are  matter  of  record,  and  of  equal  degree  {Preston  v. 
Perton,  Cro.  Bliz.  817).  Where  the  plaintifE  has  recovered  judgment  for  part  only 
of  one  entire  claim,  the  judgment  is  conclusive  as  to  the  amount  recoverable,  and 
affords  a  good  defence  to  a  subsequent  action  for  the  residue  of  the  same  claim. 
This  defence  should,  properly,  be  pleaded  as  an  estoppel  in  cases  where  the  plain- 
tifE has  recovered  judgment  for  part  only  of  a  liquidated  demand,  and  judgment 
has  been  entered  for  the  defendant  as  to  the  residue.  (See  Todd  v.  Stewart, 
9  Q.  B.  759  ;  see  also  Commings  v.  Heard,  L.  R.  4  Q.  B.  669  ;   10  B.  &  S.  606.) 

(s)  As  to  what  claims  are  covered  by  a  judgment  in  a  former  action,  see 
Darley  Main,  tSic,  Co.  v.  Mitchell,  11  App.  Cas.  127  ;  53  L.  J.  Q.  B.  471 ;  and  the 
notes  to  the  Duchess  of  Kingston's  case,  2  Sm.  L.  C,  11th  ed.,  p.  746. 

A  plea  of  judgment  recovered  on  a  promissory  note  given  for  and  on  account  of 
a  debt  due  under  a  covenant  was  held  a  bad  plea  to  an  action  on  the  covenant 
{Drake  v.  Mitchell,  3  East,  251) ;  and  it  seems  that,  where  judgment  is  recovered 
on  a  cheque,  note  or  acceptance  given  for  a  simple  contract  debt,  such  judgment 
will  not  merge  the  right  of  action  for  the  original  debt.  (See  Wegg-Prosser  v. 
Evans,  [1895]  1  Q.  B.  108;  64  L.  J.  Q.  B.  1).  Where  a  breach  of  contract  is 
continuing,  as  in  not  keeping  premises  in  repair,  the  recovery  in  a  former  action 
goes  only  in  mitigation  of  damages  {Coward  v.  Gregory,  L.  R.  2  C.  P.  153 ;  36 
L.  J.  C.  P.  1  ;  of.  Ebbetts  v.  Conquest,  82  L.  T.  560). 

(a)  A  judgment  obtained  against  one  of  several  joint  debtors  or  joint  con- 
tractors for  debt  or  damages  is,  without  satisfaction,  a  bar  to  a  subsequent  action 
for  the  same  debt  or  damages  against  the  other  joint  debtors  or  joint  contractors, 
unless  they  were  severally  as  well  as  jointly  liable  {King  v.  Hoare,  13  M.  &  W. 
494 ;  Hoare  v.  Niblett,  [1891]  1  Q.  B.  781  ;  60  L.  J.  Q.  B.  565 ;  Morel  Bros.  v. 
Westmoreland  {Earl),  [1904]  A.  C.  11 1  73  L.  J.  K.  B.  93).  This  is  so,  even  where 
the  subsequent  action  is  brought  against  a  secret  partner,  whose  liability  was 
unkno\vn  to  the  plaintifE  at  the  time  when  he  recovered  judgment  agamst  the 
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brouglit  by  him  against  the  said  E.  F.  in  this  Division  of  the  High  Court 

of  Justice  [19—,  B.,  No.  — ]  for  the  same  debt,  on  the  — ,  19—, 

by  a  judgment  dated  that  day,  recovered  judgment  against  the  said  E.  F. 

for  £ in  respect  of  the  said  debt,  and  the  said  judgment  still  remains 

in  force. 


Defence  of  Judgment  recovered  by  the  Plaintiff  in  a  former  Action  for  the 
same  Debt,  or  Cause  of  Action,  in  a  County  Court  (&). 

The  plaintifE  on  the  — — ■ ,  19 — ,  in  a  former  action  brought  against 

the  defendant  in  the  County  Court  of  ,  holden  at  ,  and  then 

acting  partners  (Kendall  v.  Hamilton,  4  App.  Cas.  504  ;  48  L.  J.  C.  P.  705).  So 
judgment  against  one  of  two  co-defendants  who  have  appeared  is  a  defence  to 
further  proceedings  against  the  other,  and  may  be  pleaded  as  such  (M^Leod  v. 
Power,  [1898]  2  Ch.  295  ;  67  L.  J.  Ch.  551).  Judgment  against  a  co-debtor  for 
part  of  a  debt  has  been  held  to  be  no  bar  as  to  the  residue  (French  v.  Home,  [1905] 
2  K.  B.  580  ;  74  L.  J.  K.  B.  853). 

But  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  11, 
a  person  having  a  cause  of  action  against  joint-debtor.s  "  shall  not  be  barred  from 
commencing  and  suing  any  action  or  suit  against  the  joint  debtor  or  joint  debtors 
who  was  or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit  accrued,  after 
his  or  their  return  from  beyond  seas,  by  reason  only  that  judgment  was  aheady 
recovered  against  any  one  or  more  of  such  joint  debtors  who  was  not  or  were  not 
beyond  seas  at  the  time  aforesaid."     (See  s.  12,  referred  to  post,  p.  628.) 

An  unsatisfied  judgment  obtained  against  one  of  two  joint  sureties  upon  a 
cheque  which  he  had  given  for  the  amount  of  the  debt  was  held  not  to  operate  as 
payment  or  to  merge  the  right  of  action  for  the  original  debt,  and  was,  therefore, 
no  bar  to  an  action  against  the  other  surety  for  the  amount  of  that  debt  ( Wegg- 
Prosser  v.  Eraiis,  [1895]  1  Q.  B.  108  ;  64  L.  J.  Q.  B.  1). 

One  who  has  a  claim  which  he  may  enforce  at  his  election  against  either  of  two 
different  persons  may,  by  suing  one  of  them  to  judgment,  determine  his  election 
and  prevent  himself  from  afterwards  suing  the  other  of  them  in  res.pect  of  the  same 
claim  (Priestley  v.  Fernie,  3  H.  &  0.  977 ;  34  L,  J.  Ex.  172 ;  Scarf  v.  Jardine, 
7  App.  Cas.  345  ;  51  L.  J.  Q.  B.  612). 

(6)  See  note  (y),  ante,  p.  614.  The  recovery  of  a  final  judgment  in  an  inferior 
Court  of  record,  of  competent  jurisdiction  in  England,  is  a  bar  to  an  action  in  any 
other  Court  for  the  same  cause  (Austin  v.  Mills,  9  Ex.  288).  Where  the  defendant 
pleads  such  judgment,  it  was  formerly  held  necessary  that  the  defence  should 
state  that  the  inferior  Court  had  jurisdiction  in  that  behalf  (Briscoe  v.  Stephens, 
2  Biug.  213  ;  see  Mayor  of  London  v.  Cox,  L.  B.  2  H.  L.  at  p.  264) ;  but  it  is  sub- 
mitted that  in  the  present  day  such  an  allegation  would  not  be  essential  if  the 
Statement  of  Claim  disclosed  the  nature  and  amount  of  the  claim  in  the  County 
Court  action  and  thus  showed  that  it  was  within  the  jurisdiction  of  that  Court 
(of.  R.  V.  Dunning,  L.  B.  1  C.  C.  B.  290). 

A  previous  judgment  recovered  in  a  County  Court  for  the  same  cause  of  action 
is  final  and  conclusive  between  the  parties  (County  Courts  Act,  1888  (51  &  62 
Vict.  c.  43),  s.  93).  It  is  a  good  defence  that  the  plaintiff  recovered  judgment  in  a 
County  Court  for  part  of  the  cause  of  action,  and  abandoned  the  excess  under  s.  81 
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having  jurisdiction  in  that  behalf,  for  the  same  debt  [or,  in  respect  of  the 
same  cause  of  action]  as  that  alleged  in  the  Statement  of  Claim,  recovered 

judgment  against  the  defendant  for  £ for  the  said  debt  [or,  for  damages 

in  respect  of  the  said  cause  of  action],  and  the  said  judgment  still  remains 
in  force. 


Defence  of  Judgment  recovered  against  the  Plaintiff  upon  the  same  Matter 
in  a  former  Action  between  the  Parties  (c) :  see  "  Estoppel,"  ante, 
p.  557. 


JUEISDICTION  {d). 

See  post,  p.  763. 


of  the  County  Courts  Act,  1888.  (See  Vines  v.  Arnold,  8  C.  B.  632  ;  19  L.  J.  C.  P. 
98  ;  Isaac  v.  Wyld,  7  Ex.  163  ;  21  L.  J.  Ex.  46.) 

A  judgment  of  a  foreign  or  colonial  Court  against  the  defendant  does  not 
op3rate  as  a  merger  of  the  original  cause  of  action,  and,  if  not  followed  by  execution 
or  satisfaction,  affords  no  defence  to  a  subsequent  action  brought  in  this  country 
for  th3  same  claim  [Smith  v.  Nicolls,  5  Bing.  N.  C.  208 ;  Bank  of  Australasia  v. 
Harding,  9  C.  B.  661 ;  Bank  of  Avstralasia  v.  Nias,  16  Q.  B.  717),  though  such 
judgment  against  the  plaintiff  may  be  pleaded  in  estoppel  if  final  and  conclusive. 
(See  ante,  p.  612.)  But  where  the  sum  recovered  by  such  judgment  has  been 
paid  to  the  plaintiff,  the  judgment  and  payment  are  a  good  defence  {Barber  v. 
Lamb,  8  C.  B.  N.  S.  95  ;  29  L.  J.  C.  P.  234  ;  Taylor  v.  Hollard,  [1902]  1  K.  B.  676 ; 
71  L.  J.  K.  B.  278).  Such  judgment,  though  unsatisfied,  may  be  ground  for  an 
application  to  stay  proceedings  in  an  action  in  this  country,  if  the  defendant  can 
show  that  the  proceedings  here  are  vexatious.  (See  McHenry  v.  Lewis,  22  Ch.  D. 
397  ;  52  L.  J.  Ch.  325 ;  Hyman  v.  Helm,  24  Ch.  D.  531  ;  The  Christiansborg, 
10  P.  D.  141 ;  54  L.  J.  Ad.  84.) 

As  to  Scotch  and  Irish  judgments,  see  ante,  p.  171. 

(c)  Judgment  recovered  against  the  plaintiff  is  conclusive  between  the  parties 
as  to  all  matters  adjudicated  upon,  and  is  a  defence  by  way  of  estoppel  to  a 
subsequent  action  in  which  the  same  matters  are  brought  in  question.  (See 
In  re  South  American  Co.,  [1895]  1  Ch.  37  ;  64  L.  J.  Ch.  189.) 

{d)  The  jurisdiction  of  the  High  Court  is  in  some  oases  ousted  by  statute,  as  m 
the  case  of  some  disputes  with  building  societies  (see  ante,  p.  238)  or  friendly 
societies  (see  ante,  p.  239),  and  in  other  cases.  In  such  cases  the  objection  to 
the  jurisdiction  may  be  raised  by  an  application  to  stay  proceedings,  or  by 
Defence.  In  a  proper  case  the  Court  will  allow  an  objection  of  ouster  of  juris- 
diction to  be  raised  at  the  trial  of  an  action,  though  not  previously  raised  by  the 
pleadings,  and  will  treat  the  pleadings  as  amended  accordingly.  (See  Crossfield  v, 
Manchester  Ship  Canal  Co.,  [1904]  2  Ch.  123  ;  [1905]  A.  C.  421  ;  73  L.  J.  Ch.  345  ; 
74  Ih.  637). 
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Landlord  and  Tenant  (e). 

Defence  to  an  Action  for  the  Use  and  Occupation  of  a  House  and  Land, 
denying  the  Use  and  Occupation  (e). 

The  defendant  denies  that  he  used  or  occupied  the  said  house  or  land. 

(e)  Where  the  plaintiff's  claim  is  for  use  and  occupation,  the  defendant  may 
either  deny  the  use  and  occupation,  or  state  facts  showing  that  it  was  not  by  the 
permission  of  the  plaintiff,  as  in  the  forms  given  in  the  text.  Thus,  the  defendant 
may  plead  a  surrender  before  the  period  in  respect  of  which  the  plaintiff  claims  to 
recover  compensation,  or  an  eviction  by  the  plaintiff,  or  by  title  paramount. 
If  the  defendant's  use  and  occupation  commenced  by  the  permission  of  the  plain- 
tiff, the  defendant  cannot  dispute  the  plaintiff's  title,  except  by  showing  that  it 
has  determined  since  the  commencement  of  the  tenancy  {Curtis  v.  Spitty,  1  Bing. 
N.  C.  15 ;  London  ds  N.  W.  My.  Co.  v.  West,  L.  R.  2  C.  P.  553 ;  36  L.  J.  C.  P. 
245).  But  he  may  show  a  judgment  obtained  by  a  third  party  for  the  recovery  of 
the  land,  and  his  own  attornment  as  tenant  to  the  latter  in  answer  to  a  claim  in 
respect  of  a  subsequent  occupation  of  the  premises  {Newport  v.  Hardy,  2  D.  &  L. 
921).  So,  too,  he  may  show  that  his  landlord's  title  has  expired,  without  showing 
an  eviction  {Mountnoy  v.  Collier,  1  B.  &  B.  630  ;  2  Wms.  Saund.,  1871  ed.,  p.  828) ; 
but  a  voluntary  surrender  of  the  premises  to  a  mere  adverse  claimant  without 
eviction  is  no  defence  {Emery  v.  Bamett,  4  C.  B.  N.  S.  423  ;  27  L.  J.  0.  P.  217). 

Where  the  plaintiff's  claim  is  an  express  claim  for  rent  as  such,  or  for  breach  of  a 
contract  for  the  payment  of  rent,  matters  showing  the  termination  of  the  tenancy 
or  contract,  as  surrender,  eviction,  &c.,  must  be  pleaded  specially. 

If  the  defendant  enters  and  occupies  under  a  mortgagor  in  possession  (except 
where  the  letting  is  authorised  under  s.  18  of  the  Conveyancing  Act,  1881,  or 
B.  3  of  the  Conveyancing  Act,  1911),  a  mere  notice  by  the  mortgagee  to  pay  the 
rent  to  him  is  no  defence  to  an  action  by  the  mortgagor  for  use  and  occupation  or 
for  rent  under  a  demise  {WiUon  v.  Dunn,  17  Q.  B.  294;  Hickman  v,  MacJiin, 
4  H.  &  N.  716  ;  28  L.  J.  Ex.  310 ;  and  see  Towerson  v.  Jackson,  [1891]  2  Q.  B. 
484 ;  61  L.  J.  Q.  B.  36).  Payment  to  the  mortgagee  in  pursuance  of  such  notice 
would  be  equivalent  to  payment  to  the  mortgagor,  but  the  defence  should  be 
specially  pleaded  {Johnson  v.  Jones,  9  A.  &  E.  809  ;  Wheeler  v.  Branscombe,  5  Q.  B. 
373).  If  the  mortgage  is  subsequent  to  the  tenancy,  the  mortgagee,  as  assignee  of 
the  reversion,  may  claim  the  rents  which  accrue  subsequently  to  the  mortgage  ; 
but  payments  of  such  rents  made  to  the  mortgagor  before  notice  of  the  mortgage 
are  valid  {Moss  v.  Oallimore,  1  Smith's  L.  C,  11th  ed.,  p.  514),  provided  they  are 
not  pre-payments  {De  Nicholls  v.  Saunders,  L.  R.  5  C.  P.  589  ;  39  L.  J.  C.  P.  297  ; 
Cook  V.  Guerra,  L.  R.  7  C.  P.  132  ;  41  L.  J.  C.  P.  89). 

Where  the  premises  have  been  taken  for  a  term,  it  is  in  general  no  defence  to  an 
action  for  the  rent  that  they  were  not  capable  of  occupation  in  the  manner  for 
which  they  were  let  {Sutton  v.  Temple,  12  M.  &  W.  64),  and  the  tenant  is  liable  for 
the  rent,  notwithstanding  that  the  landlord  has  agreed  to  do  repairs,  unless  the 
completion  of  the  repairs  was  expressly  made  a  condition  precedent  {Surplice  v. 
Famsworth,  8  Scott,  N.  R.  307).  It  is  a  defence  that  the  premises  consisted  of  a 
ready-furnished  house  which  was  not  in  a  state  fit  for  habitation  at  the  time  of  the 
letting  {Smith  v.  Marrable,  and  other  cases  cited  ante,  p.  179).  It  is  no  defence 
that  the  premises  consisted  principally  of  buildings  which  were  destroyed  by  fire 
{Marshall  v.  Schofield,  52  L.  J.  Q.  B.  58).      In  1859  it  was  held  that  in  such  a 
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Defence  to  a  like  Action,  that  the  Use  and  Occupation  were  not  by  the 
Permission  of  the  Plaintiff. 
The  defendant  admits  that  he  used  and  occupied  the  said  house,  but 
denies  that  he  used  or  occupied  the  same  under  the  plaintifi  or  by  his 
permission.  [Here  state  facts  showing  further  the  nature  of  the  defence 
relied  upon.] 

Defence  to  a  like  Action,  where  no  express  Agreement  is  alleged  by  the 
Plaintiff,  that  the  Tenancy  was  under  an  express  Agreement  and  that 
by  the  Terms  of  such  Agreement  no  Bent  is  due. 
The  defendant  occupied  the  said  premises  under  an  express  verbal  [or, 

written]  agreement  with  the  plaintiff  made  [or,  dated]  the ,  19 — , 

as  tenant  thereof  to  the  plaintifi  from  year  to  year  [or,  as  the  case  may 

be]  at  a  rent  of  £ payable  [state  when],  and  under  that  agreement 

[no  rent  had  become  payable  at  the  commencement  of  this  action,  or,  as 
the  case  may  be,  alleging  the  matter  in  excuse  of  non-payment  of  the  rent]. 


Defence  to  an  Action  for  Breach  of  an  Agreement  of  Tenancy,  denying  the 

Letting  upon  the  Terms  alleged. 

The  plaintifi  did  not  let  the  house  to  the  defendant  upon  the  terms 

alleged  [or.  The  defendant  was  not  tenant  to  the  plaintifi  of  the  house 

upon  the  terms  alleged].    The  terms  of  the  letting  to  the  defendant  are 

contained  in  a  document  dated  the ,  19 — ,  and  by  the  said  terms 

.     [Here  state  the  material  parts  of  the  agreement,  either  verbatim,  when 

the  precise  words  are  material,  or  by  giving  briefly  the  substance  and  effect 
thereof,  and  add,  where  necessary,  averments  of  performance,  satisfaction 
or  discharge  of  the  agreement  actually  made.] 


Defence  to  an  Action  for  the  Breach  of  a  Covenant  contained  in  a  Lease 
by  Deed,  denying  the  Making  of  the  Deed :  see  "  Agreements,"  ante, 
pp.  494,495. 

Defence  to  an  Action  for  Rent,  of  Payment :  see  "  Payment,"  post,  p.  656  (/). 

case  it  was  no  defence  that  the  landlord  insured  the  premises,  and  received  the 
amount  insured,  but  had  not  laid  it  out  in  rebuilding  {Loft  v.  Dennis,  1  E.  &  E. 
474  ;  but  see  the  provisions  of  s.  83  of  the  Fires  Prevention  (Metropolis)  Act, 
1774  (14  Geo.  3,  c.  78),  and  Simiott  v.  Bowden,  [1912]  2  Oh.  414  ;  81  L.  J.  Ch.  832). 

A  claim  on  a  warranty  or  representation,  whether  oral  or  written,  whether 
fraudulent  or  not,  as  to  the  sanitary  or  other  condition  of  the  premises  made  at 
the  time  of  the  letting  and  collateral  to  the  lease  may  be  raised  by  counterclaim. 

( / )  A  plea  that  the  defendant  was  on  the  premises  ready  to  pay  the  rent  at 
the  time  it  became  due,  but  that  the  plaintiff  was  not  there  to  receive  it,  was  held 
a  bad  plea  to  an  action  against  the  lessee  on  his  covenant  to  pay  the  rent  reserved, 
as  under  such  a  covenant  it  is  the  duty  of  the  lessee  to  seek  out  the  lessor  and 
tender  him  the  monry  (Haldant  v.  Johnson,  8  Ex.  689). 
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Defence  that  the  Rent  sued  for  was  satisfied  by  a  Distress. 

While  the  rent  claimed  was  in  arrear  the  plaiatifi  on  the ,  19 — , 

distrained  certain  goods  upon  the  demised  premises  for  the  said  rent, 

and  on  the ,  19 — ,  sold  the  said  goods  under  such  distress,  and 

satisfied  the  said  rent  out  of  the  proceeds  of  such  sale. 


Defence  that  the  Plaintiff  distrained  for  the  Rent,  and  still  holds  the 

Distress  {g). 

While  the  rent  claimed  was  in  arrear,  the  plaintifi,  on  the 


19 — ,  distrained  certain  goods  upon  the  demised  premises  for  the  said 
rent,  and  he  still  holds  the  said  goods  as  a  distress  for  the  said  rent. 


Defence  as  to  part  of  the  Rent  claimed,  of  a  Deduction  hy  the  Deferdantfor 
Property  Tax  paid  in  respect  of  the  Premises  (h). 

As  to  £ ,  part  of  the  money  claimed,  the  demised  premises  were 

chargeable  with  property  tax  under  the  statutes  in  that  behalf,  and  the 

defendant  was  obliged  to  pay  and  paid  £ ,  the  amount  thereof,  on  the 

— ,  19-. 


(g)  When  a  landlord  distrams  for  rent  and  does  not  sell  the  goods,  he  cannot 
bring  an  action  for  the  rent  so  long  as  he  holds  the  distress,  though  it  be  insufficient 
to  satisfy  the  rent  (Lehain  v.  Philpot,  L.  R.  10  Ex.  242  ;  44  L.  J.  Ex.  225). 

{h)  By  5  &  6  Viot.  c.  35,  s.  60,  the  tenant,  having  paid  the  landlord's  property  tax 
in  respect  of  the  demised  premises,  may  deduct  it  "  out  of  the  first  payment 
thereafter  to  be  made  on  account  of  rent,"  as  it  the  money  paid  in  discharge  of  the 
tax  had  been  a  payment  made  to  the  landlord  on  account  of  the  rent.  (See  also 
16  &  17  Viot.  u.  34,  s.  40).  By  27  &  28  Viot.  c.  18,  s.  15,  the  deduction  may  be  made 
in  respect  of  property  tax  chargeable  during  the  period  through  which  the  rent 
was  accruing  due. 

By  5  &  6  Vict.  35,  s.  103,  aU  contracts  and  agreements  for  payment  of  any  rent 
in  fuU  without  allowing  such  deduction  as  aforesaid  shall  be  utterly  void.  But  an 
agreement  that,  if  the  tenant  will  continue  to  pay  his  rent  in  full  without  any 
deduction  in  respect  of  landlord's  property  tax  paid  by  him,  the  landlord  will 
repay  him  aU  sums  which  he  has  paid  or  shall  pay  for  the  landlord's  property 
tax,  is  not  invalid  {Lamb  v.  Brewster,  4  Q.  B.  D.  607  ;  48  L.  J.  Q.  B.  421). 

A  like  defence  might  be  pleaded  of  deduction  in  respect  of  payments  of  other 
charges  upon  the  land,  as  of  the  interest  of  a  mortgage  of  the  premises  (Dyer  v. 
Bowley,  2  Bing.  94 ;  Underhay  v.  Bead,  20  Q.  B.  D..209  ;  67  L.  J.  Q.  B.  129),  or 
of  a  rent-charge  {Taylor  v.  Zamira,  6  Taunt.  524),  or  of  rent  to  the  ground  land- 
lord {Carter  v.  Carter,  5  Bing.  406 ;  Sapsford  v.  Fletcher,  4  T.  R.  511).  As  to 
tithe  rent  charge,  see  Liidlow  v.  Pike,  [1904]  1  K.  B.  531 ;  73  L.  J.  K.  B.  274. 
And  see  claim  for  breach  of  a  covenant  to  pay  rates,  ante,  p.  178. 
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Defence  to  the  Claim  on  p.  175  for  not  keeping  the  demised  Premises  in 

Tenantable  Repair. 

The  defendant  at  all  times  during  the  tenancy  kept  the  premises  in 
tenantable  repair  and  condition. 


Defence  to  the  Claim  on  p.  175 /or  not  using  the  Premises  in  a  Tenantlike 

Manner. 

The  defendant  at  all  times  during  the  tenancy  used  the  premises  in  a 
tenantlike  and  proper  manner. 


Defence  denying  the  alleged  Breach  of  a  Covenant  or  Agreement 
to  Repair  (i). 

The  defendant  denies  that  the  premises  were  during  the  term  out  of 
such  repair  as  was  required  by  the  covenant  [or,  agreement,  or,  were  during 
the  term  out  of  good  or  substantial  repair,  traversing  the  breach  as  alleged 
by  the  plaintiff]. 

Defence  to  the  Claim  on  p.  177  for  not  cultivating  a  Farm  according  to  the 
Custom  of  the  Country  (k). 

1.  The  defendant  during  the  tenancy  used  and  cultivated  the  said 
farm  according  to  the  course  of  good  husbandry  and  the  custom  of  the 
country.  [If  the  breaches  are  stated  with  particularity  in  the  Statement 
of  Claim,  they  should  be  denied  in  terms.] 

2.  The  defendant  denies  that  there  was  any  such  custom  of  the  country 
as  is  alleged  in  the  Statement  of  Claim.  [If  the  defence  is  pleaded  to  part 
only  of  the  breaches  alleged,  it  should  be  limited  accordingly.] 


Defence  to  the  Claim  on  p.  178  for  Breach  of  the  Covenants  for  Quiet 
Enjoyment  and  for  Title. 

1.  At  the  time  of  the  making  of  the  said  demise  the  defendant  had 
good  right  and  title  to  let  the  said  house  to  the  plaintiff  for  the  said  term. 

(i)  Upon  a  covenant  by  the  lessor  to  keep  in  repair  the  main  walls,  main  timbers 
and  roofs  of  the  demised  premises,  the  lessor  cannot  be  sued  for  non-repair,  unless 
he  has  received  notice  of  want  of  repair  {Makin  v.  Watkinson,  L.  R.  6  Ex. 
25 ;  40  L.  J.  Ex.  23  ;  Tredway  v.  Machin,  (C.  A.)  91  L.  T.  310).  As  to  the 
measure  of  damages  for  breach  of  such  covenant,  see  ante,  p.  176. 

(k)  Where  the  custom  of  the  country  is  inconsistent  with  the  terms  of  a  written 
agreement  or  lease,  those  terms  will  govern  the  rights  of  the  parties,  and  should 
be  stated  in  the  defence  {Wigglesworth  v.  Dallison,  1  Sm.  L.  C,  11th  ed.,  545; 
Tucker  v.  Linger,  8  App.  Cas.  508 ;  52  L.  J.  Oh.  941). 
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2.  G.  H.  did  not  enter  into  the  said  house  or  evict  the  plaintifE  there- 
from on  the ,  19 — ,  or  at  all. 

3.  At  the  time  when  it  is  alleged  that  G.  H.  entered  into  the  house  and 
evicted  the  plaintifi  therefrom,  the  said  G.  H.  had  no  lawful  claim  or  title 
to  the  said  house  or  to  the  possession  thereof  through  or  under  the 
defendant. 


Defence  of  a  Surrender  (Z). 

Before  any  part  of  the  rent  sued  for  became  due  [or,  Before  the  alleged 
breach,  or,  Before  the  breach  herein  pleaded  to,  as  the  case  may  be],  the 

defendant  [by  deed  dated  the ,  19 — ,]  surrendered  to  the  plaintifE 

the  said  demised  premises  and  all  the  then  unexpired  residue  of  the  said 
term,  and  the  plaintiS  then  accepted  such  surrender  [if  the  surrender  be 
not  by  deed,  add,  and  took  possession  of  the  said  premises]. 

(l)  By  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  i^.  3,  no  leases  or  terms  of  years  in 
any  lands,  tenements,  or  hereditaments  shall  be  surrendered  unless  by  deed  or  note 
in  writing,  signed  by  the  party  surrendering  the  same  or  his  agent  thereunto 
lawfuUy  authorised  in  writing,  or  by  act  and  operation  of  law.  And  by  8  &  9 
Vict.  0.  106,  s.  3,  a  surrender  in  writing  of  any  interest  in  any  tenements  or  here- 
ditaments (not  being  a  copyhold  interest,  and  not  being  an  interest  which  might 
by  law  have  been  created  without  writing)  shall  be  void  at  law  unless  made  by 
deed. 

A  surrender  by  operation  of  law  may  be  effected  by  the  lessor,  with  the  assent 
of  the  lessee,  accepting  a  new  tenant,  provided  that  possession  be  given  to  the 
latter  (Thomas  v.  Cook,  2  B.  &  Ad.  119  ;  Wallis  v.  Hands,  [1893]  2  Ch.  75 ;  62 
L.  J.  Ch.  586  ;  see  Fenner  v.  Blake,  [1900]  1  Q.  B.  426 ;  69  L.  J.  Q.  B.  257  ; 
sed  qu.).  So  the  acceptance  by  an  existing  tenant  of  a  new  lease  operates  as  a 
surrender  by  operation  of  law  of  the  old  one,  provided  the  new  one  be  valid 
{Knight  v.  Williams,  [1901]  1  Ch.  256  ;  70  L.  J.  Ch.  92).  So  also  does  an  agree- 
ment to  terminate  the  tenancy  followed  by  the  landlord  taking  possession  of  the 
premises  by  some  unequivocal  act  {Phene  v.  Popplewell,  12  C.  B.  N.  S.  334 ;  31 
L.  J.  C.  P.  235  ;  In  re  Panther  Lead  Co.,  [1896]  1  Ch.  978 ;  65  L.  J.  Ch.  499),  but 
the  mere  acceptance  of  the  key,  even  though  followed  by  attempts  to  let  the 
premises,  does  not  amount  to  such  an  unequivocal  act  {Oastler  v.  Henderson, 
2  Q.  B.  D.  575  ;  46  L.  J.  Q.  B.  607).  The  defence  of  a  surrender  by  operation  of 
law  should  show  or  give  particulars  of  the  facts  which  constitute  such  a  surrender 
{Foquet  v.  Moore,  7  Ex.  870,  875). 

A  surrender  by  the  assignee  of  the  lessee  of  part  of  the  premises  does  not 
extinguish  the  term,  or  discharge  the  lessee  from  his  express  covenant  to  pay  rent, 
at  aU  events  for  the  part  not  surrendered  (Baynton  v.  Morgan,  22  Q.  B.  D.  74  ;  58 
L.  J.  Q.  B.  109). 

As  to  surrender  to  a  mortgagor,  see  Bobbins  v.  Whyte,  [1906]  1  K.  B.  125  ;  75 
L.  J.  K.  B.  38  ;  and  see  now  s.  3  of  the  Conveyancing  Act,  1911  (1  &  2  Geo.  5, 
c.  37). 

As  to  apportionment  of  rent,  see  ante,  p.  183. 
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Defence  of  a  Surrender  by  Operation  of  Law  {II). 

Before  any  part  of  the  rent  sued  for  became  due  [or,  Before  tlie  alleged 
breach,  or,  Before  the  breach  herein  pleaded  to,  as  the  case  may  be],  the 
demised  premises  and  all  the  then  unexpired  residue  of  the  said  term  were 
duly  surrendered  by  the  defendant  to  the  plaintifi  by  act  and  operation 
of  law. 

Particulars  are  as  follows  : — 

[The  premises  were  surrendered  by  the  defendant,  on  the , 

19 — ,  giving  up  to  the  plaintiff  and  the  plaintifi  then  accepting  from  the 
defendant  the  possession  of  the  said  demised  premises  with  the  intention 
respectively  of  then  putting  an  end  to  the  said  term.] 


Defence  to  an  Action  against  a  Tenant  from  Year  to  Year  that  the 
Tenancy  was  determined  by  a  Notice  to  Quit  before  the  alleged  Bent 
became  due  or  the  alleged  Breaches  were  committed  (m). 

Before  any  part  of  the  rent  sued  for  had  accrued  due  [or,  Before  any  of 
the  alleged  breaches  were  committed],  the  defendant's  tenancy  of  the 

premises   was  determined   by  a  notice  to  quit  given  on  the , 

19 — ,  in  writing,  [or,  as  the  case  may  be,  describing  the  notice  relied  on] 
by  the  defendant  to  the  plaintifi  [or,  by  the  plaintifi  to  the  defendant] 

and  expiring  on  the ,  19 — ,  and  the  defendant  quitted  the  said 

premises  on  the  expiration  of  the  said  notice. 


Refly  that  the  Notice  was  afterwards  waived. 

The  tenancy  was  not  determined  as  alleged  or  at  all.  The  notice  relied 
on  was  before  the  expiration  thereof  waived  by  consent  of  the  plaintifi 
and  the  defendant. 

Particulars  of  such  waiver  are  as  follows  : — 

[State  the  matters  relied  upon  as  a  waiver.] 


Defence  of  Eviction  (n). 

During  the  term  and  before  any  part  of  the  rent  sued  for  became  due 
[or.  Before  the  alleged  breach,  or.  Before  the  breach  herein  pleaded  to,  as 

(II)  See  note  (l),  p.  621. 

(m)  As  to  notice  to  quit,  see  post,  p. 

The  above  form  of  defence  can  easily  be  adapted  to  the  case  of  a  notice  to 
determine  a  demise  under  a  lease  or  tenancy  for  a  fixed  period  determinable  by 
notice.  (See  Jones  v.  Shears,  4  A.  &  E.  832  ;  Cadby  v.  Martinez,  11  lb.  720 ; 
Jones  V.  Nixon,  1  H.  &  G.  48  ;  31  L.  J.  Ex.  605.) 

n)  As  to  what  amounts  to  eviction,  see  1  Wms.  Saund.,  1871  ed.,  208  n.  (2) ; 
Dunn  V.  Di  Nuovo,  3  M.  &  G.  105  ;  Newby  v.  Sharpe,  8  Ch.  D.  39, 50  ;  47  L.  J.  Ch. 
617  ;  Baynton  v.  Morgan,  22  Q.  B.  D.  74,  80  ;  58  L.  J.  Q.  B.  139.    A  voluntary 
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the  case  may  be],  the  plaintiff,  without  the  consent  and  against  the  will  of 

the  defendant,  on  the ,  19 — ,  wrongfully  entered  into  and  upon 

the  said  messuage  and  premises  and  evicted  the  defendant  from  the 
possession,  use  and  occupation  thereof,  and  has  ever  since  kept  him  so 
evicted. 


Defence  to  an  Action  against  an  Assignee  of  a  Lease  [or,  Reversion], 
denying  the  Assignment  (o). 

The  defendant  denies  that  the  estate  [or,  reversion]  of  G.  H.  of  and  in 
the  said  messuage  and  land  vested  in  the  defendant  by  assignment  as  is 
alleged  or  at  all  [or,  as  the  case  may  be,  according  to  the  terms  of  the  allegation 
traversed]. 


For  a  Form  of  Defence  in  an  Action  against  an  Executor  as  Assignee  of 
a  Term:    see  "Executors,"  ante,  p.  564. 


Defence  to  an  Action  by  an  Assignee  of  the  Reversion,  denying  that  the 
Lessor  was  entitled  to  the  Reversion  (p). 

The  defendant  denies  that  the  said  G.  H.  was  possessed  [or,  seised]  of 
the  said  reversion. 

giving  up  of  possession  upon  a  mere  claim  is  no  eviction,  unless  the  claimant  has 
a  good  title,  which  he  can  enforce  {Mayor,  Ac,  of  Poole  v.  Whitt,  15  M.  &  W.  571 ; 
Emery  v.  Bamett,  4  C.  B.  N.  S.  42.'? ;  27  L.  J.  C.  P.  216).  An  eviction  of  the 
tenant  by  his  landlord  from  part  of  the  demised  premises  creates  a  suspension 
of  the  entire  rent  during  the  continuance  of  the  eviction ;  but  the  tenant  is  not 
thereby  discharged  from  his  covenants  or  contracts,  other  than  for  the  payment 
of  rent  (Morrison  v.  Ohadwiok,  7  0.  B.  266  ;  Newton  v.  Allin,  1  Q.  B.  518).  Eviction 
by  title  paramount  is  a  good  defence  to  a  claim  for  subsequent  rent  (Simons  v. 
Farren,  1  Bing.  N.  C.  126,  272  ;  Cuthbertson  v.  Irving,  4  H.  &  N.  742  ;  6  lb.  135). 
Upon  eviction  from  part  of  the  premises  by  title  paramount,  the  rent  is  apportion- 
able,  but  the  covenants  are  not  ( Walher''s  Case,  3  Co.  22  b  ;  Stevenson  v.  Lambard, 
2  East,  575).  The  defence  cannot  be  supported  by  proof  that  the  defendant  was 
prevented  from  using  an  easement  demised  with  the  premises  (Williams  v. 
Hayward,  1  E.  &  E.  1040 ;  28  L.  J.  Q.  B.  374). 

(o)  By  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  3,  no  leases  or  terms  of  years  in 
any  lands,  tenements,  or  hereditaments  shall  be  assigned  unless  it  be  by  deed  or 
note  in  writing  signed  by  the  party  assigning  the  same,  or  his  agent  thereunto 
lawfully  authorised  by  writing,  or  by  act  or  operation  of  law.  And  by  the  8  &  9 
Vict.  c.  106,  8.  3,  an  assignment  of  a  chattel  interest,  not  being  copyhold,  in  any 
tenements  or  hereditaments,  shall  be  void  at  law  unless  made  by  deed. 

(p)  A  lessee  is  estopped  from  denying  the  lessor's  title  as  recited  in  the  lease. 
If  the  title  is  not  shown  in  the  lease,  the  lessee  is  estopped  from  pleading  that  the 
lessor  had  no  estate,  right  or  title  in  the  demised  premises,  or  any  defence  involving 
that  assertion.     (See  ante,  pp.  181,  182,  and  post,  p. 
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Defence  by  the  Assignee  of  a  Lease,  that  he  had  assigned  the  Term  (q). 

Before  any  part  of  the  rent  sued  for  became  due  [or,  Before  the  alleged 
breach,  or,  Before  the  breach  herein  pleaded  to],  the  defendant,  by  deed 

dated  the ,  19—,  assigned  all  his  estate  and  term  of  years  then  to 

come  and  unexpired  in  the  demised  premises  to  J.  K.,  who  then  entered 
into  the  demised,  premises,  and  was  possessed  thereof  for  the  residue  of 
the  said  term. 


Defence  in  an  Action  by  the  Lessor  against  the  Lessee,  that  the  Reversion 
was  assigned  before  Breach  (r). 

Before  any  part  of  the  rent  sued  for  became  due  [or,  Before  the  alleged 
breach,  or.  Before  the  breach  herein  pleaded  to],  the  plaintiff  by  deed  dated 

(q)  The  assignee  of  a  term  is  liable  for  breaches  of  covenant  happening  whilst  he 
continues  assignee,  but  not  for  those  committed  after  an  assignment  by  him 
(Hopldnson  v.  Lovering,  II  Q.  B.  D.  92  ;  52  L.  J.  Q.  B.  391 ;  and  see  the  note  to 
Spencer's  Case,  1  Smith's  L.  C,  11th  ed.,  p.  55).  He  is  not  Hable  for  breaches 
committed  before  the  assignment  to  him  (Coward  v.  Oregory,  L.  R.  2  C.  P.  153  ;  36 
L.  J.  0.  P.  1). 

A  lessee  continues  liable  on  his  express  covenants,  notwithstanding  an  assign- 
ment by  him  of  the  term  and  the  acceptance  of  his  assignee  by  the  lessor  (Thursby 
V.  Plant,  1  Wms.  Saund.,  1871  ed.,  p.  277 ;  Baynton  v.  Morgan,  22  Q.  B.  D.,  at 
p.  82  ;  58  L.  J.  Q.  B.  139).  The  fact  that  such  assignee  becomes  bankrupt  after 
the  assignment,  and  that  his  trustee  in  bankruptcy  has  disclaimed  the  lease  under 
the  provisions  of  s.  55  of  the  Bankruptcy  Act,  1883,  does  not  affect  the  lessee's 
liability  on  his  express  covenants. 

A  lessee  who,  after  assignment,  is  sued  on  the  covenants  in  the  lease  may  in 
general  bring  in  the  assignee  as  a  third  party  under  Ord.  XVI.,  i.  48,  (see  Hornby 
V.  Cardwell,  8  Q.  B.  D.  329  ;  51  L.  J.  Q.  B.  89  ;  Monle  v.  Garrett,  L.  R.  5  Ex.  132 ; 
lb.,  7  Ex.  101  ;  39  L.  J.  Ex.  69  ;  41  lb.  62 ;  Gooch  v.  Clutterbucl;  [1899]  2  Q.  B. 
148  ;  68  L.  J.  Q.  B.  808),  but  not  an  underlessee  {Bonner  v.  Tottenham,  &c., 
Building  Society,  [1899]  1  Q.  B.  161 ;  68  L.  J.  Q.  B.  114  ;  Pontifex  v.  Foord,  12 
Q.  B.  D.  152  ;  63  L.  J.  Q.  B.  321).     See  further,  ante,  p.  468  et  seq. 

As  to  the  effect  of  the  Apportionment  Act,  1870,  cited  ante,  p.  183,  where  an 
assignment  takes  place  during  one  of  the  periods  in  respect  of  which  the  rent  is 
payable,  see  Swansea  Bank  v.  Thomas,  4  Ex.  D.  94 ;  48  L.  J.  Ex.  344  ;  and  In  re 
Hargreaves,  44  Ch.  D.  236 ;   59  L.  J.  Ch.  375. 

A  sub-lessee  will  be  bound  by  restrictive  covenants  of  which  he  has  notice, 
actual  or  constructive.  (See  Tulk  v.  Moxhay,  2  Ph.  744  ;  Hail  v.  Emn,  37  Ch.  D. 
74  ;  Holloway  v.  Hill,  [1902]  2  Ch.  612 ;  71  L.  J.  Ch.  818.) 

(r)  The  facts  stated  in  the  above  form  do  not  alone  constitute  a  defence  to  a 
contract  contained  in  a  lease  not  under  seal,  because  such  contracts  do  not  pass 
by  assignment  of  the  reversion  under  the  statute  32  Hen.  8,  c.  34  (Bichford  v. 
Parson,  5  C.  B.  920  ;  and  see  Allcock  v.  Moorhonse,  9  Q.  B.  D.  366  ;  and  ante, 
p.  181).  As  to  the  effect  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
f  .10,  with  regard  to  leases  made  subsequent  to  that  Act,  see  Municipal  Building 
Society  v.  Smith,  22  Q.  B.  D.  70  ;    58  L.  J.  Q.  B.  61.     The  defence  cannot  be 
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tlie ,  19 — ,  granted  and  assigned  all  liis  reversion  of  and  in  tJic 

demised  premises  to  J.  K.,  and  thenceforth  ceased  to  have  any  reversion 
therein. 


Defence  to  an  Action  by  a  Lamllordfor  Double  Value  under  4  Oeo.  2,  c.  28, 
s.  1,  tiled  the  Defendant  lield  over  under  a  bond  fide  claim  of  Title  (s). 

The  defendant  held  over  the  premises  under  a  bond  fide  claim  of  title 
and  not  contumaciously. 
Particulars  of  the  bond  fide  claim  referred  to  are  as  follows  : — • 


Limitation,  Statutes  of  («). 

Defence  of  the  Statute  of  Limitations  to  an  Action  on  a  Siinjilc  Contract 

Debt. 

The  alleged  debt  [or,  cause  of  action]  did  not  accrue  within  six  years 
before  this  action,  and  was  and  is  barred  by  the  Limitation  Act,  1623  (21 

pleaded  to  a  claim  for  breaches  of  covenant  committed  before  the  assignment. 
It  is  no  defence  to  an  action  on  covenants  which  are  not  of  a  nature  to  run  with 
the  land,  as  such  covenants  do  not  pass  by  the  assignments  (Stokes  v.  Russell, 
3  T.  R.  678). 

(s)  See  ante,  p.  187.  This  action  is  in  the  nature  of  a  penal  action  given  to  the 
party  grieved.  (See  Lloyd  v.  Roshee,  2  Camp.  453.)  The  period  of  limitation  for 
this  action  is  two  years  (3  &  4  ^Viil.  4,  c.  42,  s.  3,  post,  p.  626). 

[t)  The  Statutes  of  Limitation  form  a  defence  to  an  action  brought  after  th(= 
prescribed  period  has  elapsed.  AV'here  the  defendant  relies  on  this  defence,  he 
must  (except  in  actions  for  the  recovery  of  land,  see  post,  p.  880),  distinctly  raise 
it  by  his  pleading  (Ord.  XIX.,  r.  15). 

Where  the  action  is  an  ordinary  claim  for  debt  or  damages,  the  Statute  of 
Limitations  must  be  pleaded  specially,  but  hi  actions  to  recover  land,  where  the 
facts  sufficiently  appeared  from  the  Statement  of  Claim,  the  objection  can  be 
raised  as  a  point  of  law  ( Wakdee  v.  Davis,  25  W.  R.  60  ;  Dawkins  v.  Lord  Penrhyn, 
6  Ch.  D.  318  ;  4  App.  Cas.  51). 

If  the  Claim  \vrongly  states  the  date  of  a  cause  of  action  A\-hich  has  been  barred 
by  the  statute,  and  thus  brings  it  within  the  statutory  period,  the  above  forms 
should  be  preceded  by  a  denial  of  the  alleged  date  of  the  cause  of  action,  and  also 
where  practicable,  by  a  statement  of  its  true  date. 

By  the  Limitation  Act,  1623  (21  Jac.  1.  c.  16),  s.  3,  "'  all  actions  of  account  and 
upon  the  case,  other  than  for  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants,  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  all  actions  of  debt  for  arrearages 
of  rent  .  .  .  shall  be  commenced  and  sued  within  the  time  and  limitation  here- 
after expressed,  and  not  after  (that  is  to  say),  the  said  actions  upon  the  case,  and 
the  said  actions  for  account,  and  the  said  actions  for  debt,  within  six  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after." 

The  "  actions  upon  the  case  "  in  this  enactment  uicludc  actions  for  breach  of 
B.L.  40 
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Jac.  1,  c.  16),  s.  3  [or  more  simply,  the  alleged  debt  was  and  is  barred  by 
tlie  Statute  of  Limitations  (21  Jac.  1,  c.  16).] 


contracts  such  as  were  formerly  the  subject  of  actions  of  assumpsit  {Chandler  v. 
Vilett,  2  Wms.  Saund.,  1871  ed.,  p.  391  ;  BatOey  v.  Faidknei;  3  B.  &  Aid.  288,  294 ; 
GMs  V.  GuiU,  8  Q.  B.  D.  at  p.  302  ;  51  L.  J.  Q.  B.  228).  The  "  actions  of  debt 
for  arrearages  of  rent,"  are  actions  for  rent  on  a  parol  demise  ;  actions  for  rent 
reserved  by  an  indenture  of  lease  are  within  the  3  &  4  Will.  4,  c.  42,  below  cited 
(Freeinan  v.  Stacey,  Hutt.  109).  The  exception  as  to  merchants'  accounts  was  in 
effect  repealed  by  the  Mercantile  Law  Amendment  Act,  1856  {19  &  20  Vict.  c.  97), 
s.  9.  (See  Cottam  v.  Partridge,  4  M.  &  G.  271,  283 ;;  Kiwx  v.  &ye,  L.  E.  5  H.  L. 
656;  42  L.  J.  Ch.  234.) 

By  the  Civil  Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  3,  "  aU  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon  any  recog- 
nizance, and  also  all  actions  of  debt  upon  any  award  where  the  submission  is  not 
by  specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an  escape, 
or  for  money  levied  on  any  fieri  facias,  and  aU  actions  for  penalties,  damages,  or 
sums  of  money  given  to  the  party  grieved,  by  any  statute  now  or  hereafter  to  be 
in  force,  shall  be  commenced  and  sued  within  the  time  and  limitation  hereinafter 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt  of  scire  facias  upon  recognizance,  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  but  not  after  ;  the  said  actions  by  the  party  grieved, 
within  two  years  after  the  cause  of  such  actions  or  suits,  but  not  after  ;  and  the 
said  other  actions  within  six  years  after  the  cause  of  such  actions  or  suits,  but 
not  after ;  provided  that  nothing  herein  contained  shall  extend  to  any  action 
given  by  any  statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited." 

By  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  s.  42,  "  no 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  or 
payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have 
been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent." 

This  enactment  applies  only  to  remedies  against  the  laud,  and  not  to  personal 
actions  upon  bonds  or  covenants  for  the  payment  of  rent  or  interest  upon  money 
charged  upon  land  {Paget  v.  Foley,  2  Bing.  N.  C.  679  ;  Hunter  v.  Nockolds,  1  Mac. 
&  It.  640  ;  19  L  J.  Ch.  177).     See  37  &  38  Vict.  c.  57,  s.  8,  post,  p.  631. 

As  to  mortgages,  see  post,  p.  631. 

Actions  for  debt  on  a  statute  (other  than  penal  actions)  arc  considered  as  founded 
on  a  specialty  within  the  3  &  4  ^Vill.  4,  c.  42,  s.  3,  as  are  actions  for  calls  under  the 
Companies  (Consolidation)  Act,  1845  {Cork  and  Baiidoii  By.  Co.  v.  Ooode,  13  C.  B, 
826  ;  22  L.  J.  C.  P.  198  ;  and  see  Shepherd  v.  Hills,  11  Ex.  55  ;  25  L.  J.  Ex.  6; 
Wentumrth  v.  Chemll,  26  L.  J.  Ch.  760).  The  liability  of  a  contributory  for  calls 
upon  the  winding-up  of  a  company  under  the  Companies  (Consolidation)  Act, 
1908,  creates  a  debt  of  the  nature  of  a  specialty  (s.  14  (2) :  see  In  re  Muggeridge, 
L.  R.  10  Eq.  443  ;   39  L.  J.  Oh.  620  ;   Buck  v.  Bohson,  L.  R.  10  Eq.  629  ;   39 
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Tlie  like  in  an  Action  fw  a  Specialty  Debt  within  3  cfc  4  Will.  4,  c.  42,  s.  3. 

The  alleged  debt  [or,  cause  of  action]  did  not  accrue  within  twenty  years 
next  before  the  commencement  of  this  action  and  is  barred  by  the  Civil 
Procedure  Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  3. 

L.  J.  Ch.  821).  An  action  for  recovery  of  a  dividend  on  shares  in  a  company  is 
not  barred  until  after  the  lapse  of  twenty  years  (In  re  Severn  By.  Co.,  [1896]  1  Ch. 
559  ;  65  L.  J.  Ch.  400  ;  In  re  AHisans'  Land,  <L-c.,  Corp.,  [1904]  1  Ch.  796  ;  73 
L.  J.  Ch.  581). 

An  action  for  calls  by  a  company  established  under  a  statute  of  a  colonial 
legislature  is  an  action  upon  a  simple  contract  ( Wetland  By.  Co.y.  Blake,  6  H.  &  N. 
410 ;  30  L.  J.  Ex.  161).  An  action  or  debt  for  a  penalty  due  under  a  bye-law 
made  by  virtue  of  a  charter  is  barred  by  21  Jae.  1,  c.  16,  s.  3,  if  not  commenced 
withm  six  years  {Tohacco  Pipe  Makers'  Co.  v.  Loder,  16  Q.  B.  765  ;  20  L.  J.  Q  B. 
414).  An  action  against  directors  and  promoters  under  the  Dheotors'  Liabihty 
Act,  1890  (now  s.  84  of  the  Companies  (Consolidation)  Act,  1908),  is  not  subject 
to  the  two  years'  limit  {Thomson  v.  Clanmorris,  [1900]  1  Ch.  718 ;  69  L.  J.  Ch. 
337).  The  limitation  in  such  case  would  appear  to  be  six  years  (/6.),  and  the 
statute  runs  from  the  time  the  shares  are  subscribed  for. 

By  the  31  Eliz.  c.  5,  s.  5,  it  is  enacted  that  all  actions  which  shall  be  brought  for  a 
forfeiture  under  any  penal  statute,  the  benefit  whereof  is  or  shall  be  by  the  said 
statute  limited,  "  to  the  Queen,  her  heirs  or  successors,  and  to  any  other  which 
shall  prosecute  in  that  behalf,"  shall  be  brought  by  any  person  that  may  lawfully 
sue  for  the  same  as  aforesaid,  within  one  year  next  after  the  offence  committed, 
and  that  any  such  action  brought  after  that  time  shall  be  void.  It  was  held  in 
Dyer  v.  Best,  L.  R.  1  Ex.  152  ;  35  L.  J.  Ex.  lOo,  that  this  limitation  of  one  year 
applied  not  only  to  actions  brought  by  an  informer  suing  qui  lam,  but  also  to 
actions  brought  by  an  informer  suing  for  himseK  alone.  This  decision  has, 
however,  been  questioned  by  the  Court  of  Appeal  in  iJoiWra. son  v.  Currey,  7  Q.  B.  D. 
465 ;  60  L.  J.  Q.  B.  561,  where  an  opinion  was  expressed  that  the  above  section 
applies  only  to  actions  by  qui  tarn  informers. 

By  the  22  &  23  Vict,  e.  49,  ss.  I,  4,  it  is  in  effect  provided  that  actions  for  debts 
incurred  by  guardians  of  an^  union  or  parish,  or  the  board  of  management  of  any 
school  or  asylum  district,  must  be  commenced  within  the  half-year  in  which  the 
debts  were  incurred,  or  within  three  months  after  the  expiration  of  such  half-year, 
unless  the  Poor  Law  Board,  bj  order,  extend  the  time  for  a  period  not  exceeding 
twelve  months  from  the  date  of  the  debts.  (See  Baker  v.  BiUericay  Union, 
2  H.  &  C.  642  ;  33  L.  J.  M.  C.  40  ;  Midland  By.  Go.  v.  Edmonton  Union,  [1895] 
A.  C.  485  J  64  L.  J.  Q.  B.  710.) 

A  limit  of  six  months  is  imposed  by  the  Public  Authorities  Protection  Act,  1893 
(55  &  56  Vict.  c.  61),  s.  I  a.     (See  post,  p.  811.) 

Disabilities.] — By  the  effect  of  s.  7  of  the  statute  of  Jac.  1,  and  s.  4  of  3  &  4 
WiU.  4,  c.  42,  if  the  person  entitled  to  any  action  within  those  statutes  was  at 
the  time  the  cause  of  action  accmed  within  the  age  of  twenty-one  years,  feme 
covert,  or  non  compos  mentis,  the  time  does  not  begin  to  run  tUl  those  disabilities 
have  ceased.  A  similar  privilege  was  also  extended  by  those  sections  to  plaintiffs 
who  were  beyond  the  seas,  but  it  has  been  abolished  by  19  &  20  Vict.  c.  97,  s.  10, 
which  has  also  abolished  the  privilege  granted  by  the  statute  of  James  to  plaintiffs 
who  were  under  imprisonment  at  the  time  when  the  cause  of  action  accrued. 


Digitized  by  Microsoft® 


628  DEFENCKS,    ETC.,   IN    ACTIONS    OF   CONTRACT 

The  liJce,  in  an  Actio  it  for  Mowi)  due  wider  a  Covenant  in  a 
Mortgage  Deed. 

Tlic  alleged  debt  or  cause  of  action  did  not  accrue  witkiii  twelve  years 
next  before  the  commencement  of  this  action,  and  was  and  is  barred  by 
the  Ecal  Property  Limitation  Act,  1874. 


By  the  4  Anne,  c.  10,  s.  19  (which  applies  to  the  various  actions  on  sunple 
contracts  or  for  torts  specified  in  21  Jac.  1,  c.  16,  s.  3),  if  the  person  against 
«  horn  the  cause  of  action  exists  is  at  the  time  of  the  accruing  of  the  cause  of  action 
beyond  the  seas,  the  person  entitled  to  the  cause  of  action  may  bring  the  action 
agamst  such  person  after  his  return  from  beyond  the  seas  within  the  time  limited 
by  the  statute  of  James.  (See  Musurus  v.  Oadban,  [1894]  1  Q.  B.  623;  63 
L.  J.  Q.  B.  621.)  The  4th  section  of  the  3  &  4  Will.  4,  c.  42,  contains  a  similar 
provision  with  respect  to  actions  on  specialities.  By  the  3  &  4  Will.  4,  o.  42,  s.  7, 
"  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  Islands  of 
Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed  to  be  beyond 
the  seas  "  within  that  Act,  and  by  the  19  &  20  Vict.  c.  97,  s.  12,  the  same  is  enacted 
as  to  those  words  in  the  statute  of  Anne  and  that  Act.  In  the  case  of  joint  debts, 
where  one  of  the  joint  debtors  is  beyond  the  seas  at  the  time  when  the  cause  of 
action  accrued,  the  periods  of  limitation  fixed  by  the  above-mentioned  statutes 
run  from  the  time  of  the  accrual  of  the  cause  of  action  as  to  such  of  the  joint 
debtors  as  are  not  beyond  the  seas,  but  do  not  run  to  svich  as  are  beyond  the  seas, 
and  a  judgment  recovered  against  the  former  is  no  bar  to  an  action  against  the 
latter  after  their  return  (19  &  20  Vict.  e.  97,  s.  11,  cited  ante,  p.  615). 

Whether  the  cause  of  aetion  arises  in  this  country  or  abroad,  the  plaintiff, 
whether  he  is  himself  then  abroad  or  not,  has  six  years  in  which  to  brmg  the  action 
in  this  country  after  the  defendant  first  returns  to  this  country,  if  the  defendant 
was,  when  the  cause  of  action  arose,  abroad  (Williams  v.  Jones,  13  East,  439, 
451  ;  Forbes  v.  Smith,  24  L.  J.  Ex.  299  ;   11  Ex.  161). 

With  respect  to  coverture,  the  provisions  of  the  21  Jac.  1,  c.  16,  s.  7,  and  the 
3  &  4  WUl.  4,  c.  42,  s.  4,  and  also  those  of  the  Eeal  Property  Limitations  Act,  1874 
(37&38Viot.  c.  57)s.  3,  must  now  be  read  subject  to  the  provisions  of  the  Married 
Womi'u's  Property  Act,  1882  (see  ante,  \>.  146),  which  enables  married  Avoiuen  to 
bring  astions  in  then  own  name  as  if  they  were  fumes  sole,  and  thus  prevents 
coverture  from  operating  as  a  disability.  (Sec  )Vcldoii  v.  Ncal,  W.  N.  1884, 
p.  153  ;  51  L.  T.  289  ;  Lowe  v.  Fox,  15  Q.  B.  D.  667  ;  12  App.  Oas.  206  ; 
post,  p.  784,) 

When  the  Time  begins  to  run.]— The  time  of  limitation  bogms  to  run  from  the 
period  when  the  action  might  first  have  been  brought,  subject  to  the  above 
provisions  as  to  disabilities,  &c.  [Hemp  v.  Gartaitd,  4  Q.  B.  519  ;  Atkinson  v. 
Bradford  Building  Soc,  25  Q.  B.  D.  377  ;  59  L.  J.  Q.  B.  360  ;  Beeves  v.  Butcher, 
[1891]  2  Q.  B.  509,  511  ;  60  L.  J.  Q.  B.  619  ;  Barker's  Claim,  [1894]  3  Ch.  290). 
Where  the  time  has  once  begun  to  run,  no  subsequent  disability  will  suspend  the 
operation  of  thi'  statutes  (Rhodes  v.  Sinethit rst ,  6  M.  &  \\'.  351  ;  Homfray  v.  Scroope, 
13  Q.  B.  509,  612).  If  the  plaintiff  relies  upon  any  of  the  above  disabilities  as 
di^f erring  the  period  of  limitation,  he  should  reply  the  fact  specially.  The  mere 
fact  that  the  plamtifi  was  not  aware  of  the  accrual  of  the  cause  of  action  will  not 
prevent  the  time  of  limitation  from  running  against  him  (Short  v.  irCarthy 
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Defence  of  ilie  Statute  of  Limitations  in  Actions  to  recover  Damages  for 
Breach  of  a  Parol  Contract. 

The  plaintifi's  alleged  claim  [or,  claims]  was  [or,  were]  barred  by  the 
Linitation  Act,  1623  (21  Jac.  1,  c.  16). 

3  B.  &  Aid.  626  ;  and  see  Brown  v.  Howard,  2  B.  &  B.  73  ;  Granger  v.  George,  5 
B.  &  C.  149). 

In  actions  on  contracts  the  date  of  the  accruing  of  the  cause  of  action  is  the 
date  of  the  breach  of  contract,  and  not  the  date  of  the  accruing  of  the  damages 
resulting  therefrom  (BatUey  v.  Faulkner,  3  B.  &  Aid.  288  ;  see  Violett  v.  Sympson, 
8  E.  &  B.  344  ;  27  L.  J.  Q.  B.  138). 

In  the  case  of  a  single  bond  the  cause  of  action  is  complete  on  the  execution  of 
the  bond,  and  the  statute  begins  to  run  from  the  date  of  such  execution  ;  if  the 
bond  is  subject  to  a  condition,  the  cause  of  action  accrues  when  the  condition  is 
first  broken,  and  the  statute  begins  to  run  from  that  date  (Sanders  v.  Coward,  15 
>I.  &  W.  48  ;  Tuckey  v.  Hawkins,  4  C.  B.  655).  If  the  bond  is  conditioned  to  do 
various  things,  or  if  there  are  covenants  in  the  same  instruments  to  do  various 
things,  every  distinct  breach  gives  a  new  cause  of  action,  against  which  the 
statute  begins  to  run  from  the  date  of  the  breach  on  which  it  is  founded  {Sanders  v. 
Coward,  supra ;  Blair  v.  Ormond,  17  Q.  B.  423,  438  ;  20  L.  J.  Q.  B.  444,  453). 
On  a  bond  conditioned  to  pay  an  annuity,  the  non-payment  of  each  instalment 
is  a  distinct  breach  and  the  statute  begins  to  run  in  respect  of  each  as  it  becomes 
due  {Amott  v.  Holden,  18  Q.  B.  593 ;  22  L.  J.  Q.  B.  14). 

Upon  a  biU  or  note  the  statute  begins  to  run  from  the  time  the  instrument  is  due 
and  unpaid.  (See  Wiitersheim  v.  Iiady  Carlisle,  1  H.  Bl.  631 ;  In  re  Boyse,  33 
Oh.  D.  612  ;  56  L.  J.  Oh.  135  ;  and  as  to  an  undated  cheque,  see  In  re  Bethdl, 
34  Ch.  D.  561  ;  56  L.  J.  Oh.  334.)  On  a  promissory  note  payable  on  demand,  it 
runs  from  the  date  of  the  note  {Norton  v.  Ellam,  2  M.  &  W.  461 ;  In  re  George, 
44  Ch.  D.  627  ;  59  L.  J.  Ch.  709  ;  ante,  p.  79).  The  same  principle  appKes  also 
to  other  cases  where  there  is  a.  present  debt  and  a  promise  to  pay  on  demand, 
but  not  to  a  collateral  contract  by  a  surety  {Brown  v.  Brown,  [1893]  2  Ch.  300). 
Upon  the  dishonour  of  a  biU  by  non-acceptance,  the  statute  runs  as  against  the 
then  holder  from  the  default  of  acceptance,  and  not  from  the  time  for  payment 
( Whitehead  v.  Walker,  9  M.  &  W.  506).  Where  money  was  lent  in  the  form  of  a 
cheque,  it  was  held  that  the  statute  began  to  run  from  the  cashing  of  the  cheque, 
and  not  from  the  deUvery  of  it  to  the  borrower  {Garden  v.  Bruce,  L.  R.  3  C.  P.  300  ; 
37  L.  J.  C.  P.  112). 

Upon  a  solicitor's  bill  of  costs  the  statute  runs  from  the  time  of  the  completion 
of  the  work  and  not  merely  from  the  time  when  a  signed  bill  is  delivered  {Gohurn  v. 
College,  [1897]  1  Q.  B.  702  ;  66  L.  J.  Q.  B.  462). 

Mere  laches  or  delay  on  the  part  of  the  creditor  for  anything  short  of  the 
statutory  period  does  not,  under  ordinary  circumstances,  raise  any  equity  or 
constitute  any  bar  to  his  claim  {Collins  v.  Rhodes,  20  Ch.  D.  230  ;  51  L.  J.  Ch.  315 ; 
and  see  Palmer  v.  Johnson,  12  Q.  B.  D.  32  ;  53  L.  J.  Q.  B.  348  ;  In  re  Maddever, 
27  Ch.  D.  523  ;  In  re  Birch,  lb.,  622),  unless  in  some  cases  of  purely  equitable  claims 
{In  re  Sharpe,  [1892]  1  Ch.  154,  168  ;   61  L.  J.  Ch.  193). 

The  time  of  limitation  is  computed  exclusively  of  the  day  on  which  the  cause  of 
action  arose  {Hardy  v.  Ryle,  9  B.  &  C.  603  ;  Young  v.  Higgon,  6  M.  &  W.  49,  54  ; 
RaddijfeY.  BaHholotnew,  [1892]  1  Q.  B.  161  ;  61  L.  J.  M.  C.  63  ;  and  sec  Robinson 
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The  like,  in  an  Action  to  recover  Damages  for  Breach  of  Covenant,  or  in  an 
Action  upon  a  Bond  where  the  Plaintiff's  Claim  in  respect  of  the  alleged 
Breaches  is  barred  by  the  Statute. 

The  plaintifE's  alleged  cause  [or,  causes]  of  action  was  [or,  were]  barred 
by  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  42). 

V.  Waddington,  13  Q.  B.  753).  Where  the  period  of  limitation  expires  on  a  Sunday, 
a  writ  issued  on  the  following  Monday  wiU  be  too  late  (Oelmini  v.  Morriggia,  [1913] 
2  K.  B.  5iO ;  82  L.  J.  K.  B.  949). 

The  time  of  the  commencement  of  the  action  is  the  date  of  the  issuing  of  the 
writ  of  summons  (Ord.  II.,  r.  1).  The  writ  remains  in  force  for  twelve  months 
from  the  date  thereof,  including  the  day  of  such  date,  and  if  not  served  may, 
during  that  period,  be  renewed  by  leave  (Ord.  VIII.,  r.  1 ;  Hewelt  v.  Barr,  [1891] 
I  Q.  B.  98  ;  60  L.  J.  Q.  B.  268).  Where  an  administrator  sues  upon  a  cause  of 
action  which  did  not  accrue  until  after  the  death  of  the  intestate,  the  statute  does 
not  begin  to  run  against  the  administrator  until  administration  has  been  granted 
(Burdick  v.  Garrich,  L.  R.  5  Oh.  233,  241 ;  39  L.  J.  Oh.  369  ;  Atkinson  v.  Bradford 
Building  Society,  25  Q.  B.  D.  377  ;  59  L.  J.  Q.  B.  360). 

If  the  action  is  brought  in  the  first  instance  against  the  representative  of  a 
deceased  person,  it  is  no  answer  to  the  Statute  of  Limitations  that  the  period  of 
limitation  expired  after  the  death  of  the  debtor,  but  before  the  appointment  of  a 
representative,  and  that  the  action  was  brought  within  a  reasonable  time  after 
such  appointment  (Rhodes  v.  Smethurst,  4  M.  &'W.  42  ;  6  lb.,  351 ;  Boatmight  v. 
Boatwright,  L.  R.  17  Eq.  71  ;  53  L.  J.  Ch.  12).  But  if  an  action  of  contract  is 
commenced  within  the  proper  period,  and  during  its  pendency  the  defendant 
dies,  a  new  action  brought  against  his  personal  representative  for  the  same  matter 
within  a  reasonable  time,  is  not  allowed  to  be  defeated  by  the  Statute  of  Limita- 
tions, though  the  time  may  have  then  run  [Swindell  v.  Bulkeley,  IS  Q.  B.  D.  250  ; 
56  L.  J.  Q.  B.  613).  Where  the  debtor  lived  and  died  abroad  and  no  probate  or 
administration  is  taken  out  in  England,  the  statute  does  not  run  (Flood  v. 
Patterson,  29  Beav.  295 ;   30  L.  J.  Ch.  486). 

Where  a  debtor  executes  a  composition  deed  acknowledging  the  debt  and  makes 
defaiilt  in  paying  the  composition,  the  Statute  of  Limitations  as  regards  the 
original  debt  runs  from  the  date  of  such  default  (In  re  Stock,  66  L.  J.  Q.  B.  146). 
Where  part  payment  of  a  debt  is  made  by  cheque,  the  statute  runs  from  the  date 
of  the  giving  of  the  cheque,  and  not  the  day  on  which  it  is  paid  (Marreco  v. 
Richardson,  [1908]  2  Ch.  584  ;  77  L.  J.  K.  B.  859).  An  action  to  enforce  an 
award  under  the  Lands  Clauses  Act,  1845,  is  barred  after  six  years  from  the  date  of 
the  award  (Turner  v.  Midland  By.  Co.,  [1911]  I  K.  B.  832  ;  80  L.  J.  K.  B.  516). 
In  an  action  upon  a  policy  of  insurance  the  time  runs  from  the  date  on  which  the 
plaintiff  knew  the  facts,  not  from  the  date  on  which  he  knew  the  proper  con- 
struction to  be  put  upon  those  facts  (Molloy  v.  Mutual  Reserve  Life  Insurance  Co., 
94  L.  T.  756  ;   22  Times  L.  R.  525). 

The  general  rule  is  that  the  time  of  limitation  of  the  action  must  be  governed 
by  the  law  of  the  country  where  the  action  is  brought,  and  therefore  a  foreign  law 
of  limitation,  if  it  merely  limits  the  time  within  which  actions  are  allowed  to  be 
brought,  is  no  dofenco  to  an  action  in  this  country  on  a  foreign  contract  (British 
Linen  Co.  v.  Drmnmond,  10  B.  &  C.  903  ;  Harris  v.  Quine,  L.  R.  4  Q.  B.  653  ;  38 
L.  J.  Q.  B.  331  ;    Finch  v.  Finch,  45  L.  J.  Ch.  810).     But  if  the  foreign  law  of 
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Reply,  in  a  Case  loithin  21  Jao.  1,  c.  16,  s.  7,  or  3  <fe  4  Will.  4,  c.  42,  s.  4, 
i^oi  j/ie  Plaintiff  was  under  the  Disability  of  Infancy  until  within  the 
Prescribed  Period  before  Action. 

The  plaintifE  was  an  infant  at  the  time  of  the  accruing  of  the  cause  of 
action  [in  respect  of  the  said  debt,  or,  breach  of  contract,  &c.,  as  the  case 
may  be],  and  did  not  attain  the  age  of  21  years  until  within  six  [or,  twenty, 
according  as  the  case  is  within  21  Jac,  1,  c.  16,  or  3  <&  i  Will.  4,  c.  42]  years 
before  action. 

limitation  wholly  extinguished  the  debt  or  liability  in  case  no  action  were  brought 
within  the  prescribed  period,  it  would  be  pleadable  as  a  defence  to  such  action, 
provided  that  the  parties  were  resident  in  the  foreign  country  until  such  extinguish- 
ment had  taken  place  [Ih.). 

Mortgages,  Judgments,  &c.] — By  s.  8  of  the  Real  Property  Limitation  Act, 
1874  (37  &  38  Viet.  o.  57),  "  no  action  or  suit  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  meantime  (see  In  re  Clifden,  [1900]  I  Ch.  774 ; 
69  L.  J.  Ch.  478)  some  part  of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his 
agent  (76. ;  Bradshaw  v.  Widdrington,  [1902]  2  Ch.  430  ;  71  L.  J.  Ch.  627),  to  the 
person  entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action,  or  suit,  or 
proceeding  shall  be  brought  but  within  twelve  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  more  than 
one,  was  given." 

By  "  land  "  is  meant  property  which  at  the  time  it  was  mortgaged  was  land. 
If  subsequently  it  is  sold,  the  proceeds  still  are  land  so  far  as  the  law  of  limitations 
is  concerned  (In  re  Haseldine's  Trusts,  [1908]  1  Ch.  34  ;  77  L.  J.  Ch.  97). 

The  word  "judgment"  in  this  section  is  not  limited  to  judgments  which 
operate  as  charges  on  land,  but  extends  to  judgments  generally  (Hehblethwaite  v. 
Peever,  [1892]  1  Q.  B.  124 ;  Jay  v.  Johnstone,  [1893]  1  Q.  B.  189  ;  62  L.  J.  Q.  B. 
128). 

The  limitation  of  twelve  years  imposed  by  the  above  section  applies  to  the 
personal  remedy  on  the  covenant  in  a  mortgage  deed,  or  on  a  bond  given  by  the 
mortgagor  as  colkteral  security  for  a  mortgage  debt,  as  well  as  to  the  remedy 
against  the  land  {Sutton  v.  Stitton,  22  Ch.  D.  511  ;  52  L.  J.  Ch.  333  ;  with  which 
compare  Charter  v.  Wilson,  [1899]  1  Ch.  175 ;  68  L.  J.  Ch.  1  ;  and  London  and 
Midland  Bank  v.  Mitchell,  [1899]  2  Ch.  161  ;  68  L.  J.  Ch.  568 ;  and  see  In  re 
Allen,  [1898]  2  Ch.  499 ;  67  L.  J.  Ch.  614).  The  section  applies  m  the  case  of  a 
mortgage  of  a  reversionary  interest  (Kirkland  v.  Peatland,  [1903]  1  K.  B.  756 ; 
72  L.  J.  K.  B.  355).  But  it  does  not  apply  to  a  bond  given  by  a  third  person  as 
surety  for  the  payment  of  the  mortgage  debt  {In  re  Poioers,  30  Ch.  D.  291) ;  and 
it  seems  open  to  doubt  whether  it  applies  to  actions  against  a  surety  who  has 
joined  in  the  covenant  for  payment  in  the  mortgage  deed  {In  re  Frisby,  43  Ch.  D. 
106  ;  69  L.  J.  Ch.  94).    In  the  case  of  a  simple  contract  debt  charged  on  Land,  the 
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Befly,  in  a  Case  ivilJnn  21  Jac.  1,  c.  16,  that  the  Plaintiff  ivas  under  the 
Disability  of  Insanity. 

At  the  time  of  tke  accruing  of  the  plaintiff's  cause  of  action  [in  respect 
of  the  said  debt,  or,  breach  of  contract,  &c.,  as  the  case  may  he]  the  plaintifi 

six  years  limitation  applies  {Barnes  v.  Olenton,  [1899]  1  Q.  B.  885  ;  68  L.  J.  Q.  B. 
502). 

The  part  payment  within  this  section  must  be  one  from  which  a  promise  to  pay 
the  residue  can  be  implied  (Taylor  v.  Bollard,  [1902]  1  K.  B.  676  ;  71  L.  J.  K.  B. 
278). 

The  statutes  of  limitations  as  regards  personal  property,  differing  in  this  respect 
from  those  as  to  real  property  (see  post,  p.  784),  only  bar  the  remedy  and  not  the 
right,  and  therefore  do  not  affect  the  title  to  personal  property  mortgaged  to 
secure  the  debt  [London  &  Midland  Bank  Y.  Mitchell,  [1899]  2  Ch.  161  ;  68 
L.  J.  Ch.  568). 

By  s.  25  of  the  Judicature  Act,  1873,  "  No  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of  any  breach  of 
such  trust,  shall  be  held  to  be  barred  by  any  statute  of  limitations."  But  by 
s.  10  of  the  Real  Property  Limitation  Act,  1874,  the  time  for  recovermg  a  legacy 
or  other  money  charged  upon  land  is  not  to  be  enlarged  by  reason  of  there  being 
an  express  trust  for  raising  the  same.  (See  Hughes  v.  Coles,  27  Ch.  D.  231 ; 
In  re  Stephens,  43  Ch.  D.  39  ;  59  L.  J.  Ch.  109.) 

Trusts.]— The  Trustee  Act,  1888  (51  &  52  Vict.  u.  59),  s.  8  (1),  provides  that  in 
any  action  "  against  a  trustee  or  any  person  claiming  through  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy  or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee  or  previously  received  by  the  trustee  and  converted 
to  his  use,"  all  rights  and  privileges  conferred  by  any  statute  of  limitations  shall 
be  enjoyed  in  the  like  manner  and  to  the  like  extent  as  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  or  person  claimmg  through  him ; 
and  that  if  the  action  is  brought  to  recover  money  or  other  property  and  is  one 
to  which  no  existing  statute  of  limitations  applies,  the  trustee  or  person  claiming 
through  him  shall  be  at  liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action 
in  the  like  manner  and  to  the  like  extent  as  if  the  claim  had  been  against  him  in 
an  action  of  debt  for  money  had  and  received,  but  so  nevertheless  that  the  statute 
shall  run  against  a  married  woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipation,  but  shall  not  begin  to  run 
against  any  beneficiary  until  the  interest  shall  be  an  interest  in  possession. 

The  expression  "  trustee  "  includes  an  executor  or  administrator  and  a  trustee 
whose  trust  arises  by  construction  or  implication  of  law  as  well  as  an  express 
trustee  (sect.  1  (3)).  It  does  not  apply  to  a  trustee  in  bankruptcy  (In  re  Cornish, 
[1896]  1  Q.  B.  99  ;  65  L.  J.  Q.  B.  106). 

The  general  effect  of  this  enactment  would  seem  to  be  that  an  mnocent  trustee 
is  protected  to  the  same  extent  as  if  his  duties  had  arisen  out  of  contract  (Hew  v. 
Marl  Winterton,  [1896]  2  Ch.  626  ;  65  L.  J.  Ch.  823  ;  and  see  Tlm-ne  v.  Heard, 
[189.5]  A.  C.  495,  504  ;  64  L.  J.  Ch.  652). 

An  "  express  trust "  is  a  trust  created  by  express  terms,  which,  if  i-elatmg  to 
land,  must  be  in  writing  ;  though,  if  relating  to  personalty,  they  may  be  either 
written  or  verbal  (Cunningham  v.  Foot,  3  App.  Gas.  at  pp.  984,  993  ;   Sands  to 
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was  now  compos  mentis  within  the  meaning  of  21  Jac.  1,  c.  16,  s.  7,  and 
from  that  time  was  never  of  sane  memory  or  understanding  [until  within 
six  years  before  the  action]. 

Thompson,  22  Ch.  D.  614  ;  52  L.  J.  Ch.  406  ;  Soar  v.  Ashwell,  [1893]  2  Q.  B.  390) ; 
and  is  distinguished  from  an  implied  or  constructive  trust,  which  arises  by  in- 
ference from  circumstances  (/6.). 

A  person,  who  receives  trust  property  and  deals  with  it  in  a  manner  incon- 
sistent with  the  trust  of  which  he  is  cognisant,  is  not  protected  by  the  statute 
{Soar  V.  Ashwell,  supra ;  North  American  Land  Co.  v.  Watkins,  [1904]  2  Ch. 
233  ;  73  L.  J.  Ch.  626). 

An  action  by  a  ceMui  que  trust  against  another  cestui  que  trust  to  recover  money 
paid  to  him  by  a  trustee  under  a  bond  fide  mistake  of  fact  is  barred  by  the  Limita- 
tion Act,  1623  (21  Jac.  1,  o.  16),  as  being  in  the  nature  of  a  common  law  action 
for  money  had  and  received  ;  but  it  is  otherwise  if  the  claim  is  made  in  an  action 
in  which  the  Court  is  administering  the  trust  estate  {In  re  Bohinson,  [1911] 
1  Ch.  502  ;  80  L.  J.  Ch.  381). 

Renewal  of  Debt.]— (i)  Simple  Contract  Debts  :  (a)  Acknowledgments. — With 
respect  to  simple  contract  debts,  if  at  any  time  after  a  debt  is  due,  the  debtor 
renews  his  promise  to  pay  it,  or  makes  such  an  unqualified  aclmowledgment  of 
the  debt  being  due  that  a  promise  to  pay  it  may  be  inferred  therefrom,  he 
renews  his  liability  from  the  date  of  such  subsequent  promise  or  acknowledgment 
and  cannot  avail  himself  of  the  Statute  of  Limitations  in  respect  of  the  preceding 
lapse  of  time  {In  re  River  Steamer  Co.,  Mitchell's  claim,  L.  R.  6  Ch.  822,  828  ;  Oreen 
V.  Humphreys,  26  Ch.  D.  474  ;  53  L.  J.  Ch.  625).  A  full  and  frank  admission  of  the 
indebtedness  will  not  be  sufficient,  unless  there  are  other  words  from  which  a 
promise  to  pay  can  be  reasonably  inferred  {Tanner  v.  Smart,  6  B.  &  C.  603  ;  with 
which  compare  Broum  v.  Mackenzie,  29  Times  L.  R.  310  ;  and  see  Cooper  v.  Ken- 
daU,  [1909]  1  K.  B.  405  ;  78  L.  J.  K.  B.  580). 

The  debtor  may  by  such  subsequent  promise  renew  his  liability  absolutely  or 
to  a  limited  extent.  He  may  promise  to  pay  a  portion  of  the  debt,  or  to  pay  it  by 
instalments,  or  to  pay  it  at  some  future  day,  or  conditionally  upon  the  happening 
of  some  event ;  in  such  cases  his  liability  is  limited  by  the  terms  of  his  new  promise 
{Tanner  v.  Smart,  supra ;  In  re  River  Steamer  Co.,  supra ;  Meyerhoff  y.  Froelich, 
3  C.  P.  D.  333  ;  4  76.  63  ;  48  L.  J.  C.  P.  43  ;  In  re  Bethell,  34  Ch.  D.  561).  If  the 
new  promise  is  conditional,  the  plaintiif  who  relies  on  the  new  promise  as  takiug 
the  case  out  of  the  statute  must  prove  that  the  condition  has  been  fulfilled  {lb. ; 
Barrett  v.  Davies,  21  Times  L.  R.  21  ;  91  L.  T.  736) ;  and  the  fulfilment  of 
the  condition  should  be  alleged  in  the  pleading. 

Before  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14)  the  acknowledgment  might  be 
proved  either  by  writing  or  verbally.  By  s.  1  of  that  Act,  "  in  actions  of  debt  or 
upon  the  case  grounded  upon  any  simple  contract  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  "  the  Statute  of  Limitations  (21 
Jac.  1,  c.  16),  "or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby  "  (see  Haydon  v.  Williams,  7  Bing.  163,  166) ; 
and  by  s.  8,  "  no  memorandum  or  other  writing  made  necessary  by  this  Act  shall 
be  deemed  to  be  an  agreement  within  the  meaning  of  any  statute  relating  to  the 
duties  of  stamps  "  {Morris  v.  Dixon,  4  A.  &  E.  845). 
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The  like,  in  a  Case  within  3  cfi  4  Will.  4,  c.  42,  s.  4. 

At  the  time  of  the  accruing  of  the  plaintifi's  cause  of  action  [in  respect 
of  the  said  debt,  or,  breach  of  covenant,  &c.,  or,  as  the  case  may  6e]  the 
plaintifi  was  rion  compos  mentis  within  the  meaning  of  the  statute  3  &  4 
Will.  4,  c.  42,  s.  4,  and  from  that  time  was  never  of  sound  memory  or 
understanding  [until  within  twenty  years  before  this  action]. 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  13,  it  is 
enacted  in  reference  to  the  above  sections  that  "an  acknowledgment  or  promise, 
made  or  contained  by  or  in  a  writing  signed  by  an  agent  of  the  party  chargeable 
thereby  duly  authorised  to  make  such  acknowledgment  or  promise,  shall  have  the 
same  effect  as  if  such  writing  had  been  signed  by  such  party  himself." 

The  cause  of  action  must  be  complete  at  the  time  of  action  brought,  so  that  the 
defence  of  the  statute  cannot  be  met  by  a  renewed  promise  made  after  action 
(Bateman  v.  Finder,  3  Q.  B.  574). 

As  to  what  amounts  to  a  sufficient  acknowledgment  to  take  a  case  out  of  the 
statute  see  further,  Lee  v.  Wilrmt,  L.  R.  1  Ex.  364  ;  35  L.  J.  Ex.  175  ;  Meyerhoff 
V.  Froehlich,  3  C.  P.  D.  333  ;  4  76.  63 ;  48  L.  J.  C.  P.  43 ;  Green  v.  Humphreys, 
26  Ch.  D.  474 ;  53  L.  J.  Ch.  625  ;  In  re  Boswell,  [1906]  2  Ch.  359  ;  [1907]  1  Ch.  331 ; 
75  L.  J.  Ch.  234,  658  ;  Cooper  v.  Kendall,  [1909]  1  K.  B.  405  ;  78  L.  J.  K.  B. 
580  ;  In  re  Metropolis  and  Counties  Permanent  Investment  Building  Society, 
[1911]  1  Ch.  698  ;  80  L.  J.  Ch.  387.  A  promise  to  pay  any  balance  that  may  be 
due  will  suffice  {Langrish  v.  Watts,  [1903]  1  K.  B.  636  ;  72  L.  J.  K.  B.  435).  An 
offer  of  payment  contained  in  a  letter  expressed  to  be  written  "  without  prejudice  " 
cannot  be  relied  on  as  amounting  to  such  an  acknowledgment,  if  the  offer  is  not 
accepted.     (See  In  re  River  Steamer  Co.,  L.  R.  6  Ch.  822.) 

The  renewal  of  liability  by  acknowledgment  is  confined  to  cases  of  debts  ;  no 
similar  effect  is  given  to  acknowledgments  of  liability  for  breaches  of  contract  not 
resulting  in  debts  (Boydell  v.  Drummond,,  2  Camp.  157,  160  ;  Ashlin  v.  Lee,  44 
L.  J.  Ch.  174). 

In  the  case  of  a  renewed  promise  to  pay  a  simple  contract  debt,  the  existence 
of  the  old  debt,  even  if  already  barred  by  the  statute  (Latouche  v.  Latouche, 
3  H.  &  C.  576  ;  34  L.  J.  Ex.  86  ;  Chasemore  v.  Turner,  L.  R.  10  Q.  B.  500  ;  45 
L.  J.  Q.  B.  66),  forms  a  sufficient  consideration  for  the  renewed  promise,  which  is 
considered  as  a  new  cause  of  action  {Ridd  v.  Moggeridge,  2  H.  &  N.  567  ;  Hart  v. 
Prendergast,  14  M.  &  W.  741). 

The  inclusion  of  a  statute-barred  debt  by  an  executor  in  an  affidavit  for  probate 
is  not  an  acknowledgment  of  the  debt  which  will  take  it  out  of  the  Statute  of  Limi- 
tations (In  re  Beavan,  [1912]  1  Ch.  196 ;  81  L.  J.  Ch.  113). 

(b)  Part  Payments.] — Part  payment  on  account  of  the  debt  is  in  general  a 
sufficient  acknowledgment  from  which  a  renewed  promise  to  pay  the  residue  may 
bo  inferred  (Cotfam  v.  Partridge,  4  M.  &  G.  287  ;  Danes  v.  Eduvrds,  7  Ex.  22); 
and  payment  of  interest  on  account  of  the  debt  has  the  same  effect  as  part  pay- 
ment of  the  debt  itself  (Bamfield  v.  Tapper,  7  Ex.  27  ;  In  re  Somerset,  [1894] 
1  Ch.  231, 268  ;  63  L.  J.  Ch.  41).  Part  payment  by  an  agent  will  suffice  (In  re 
Hale,  [1899]  2  Ch.  107  ;  68  L.  J.  Ch.  517.  See  further  as  to  part  payment, 
1  Sm.  L.  C,  11th  ed.,  p.  580  et  seq.)  Lord  Tenterden's  Act,  by  s,  1,  expressly 
provided  that  nothing  therein  contained  should  alter  or  take  away  or  lessen  the 
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Refly  in  a  Case  within  21  Jac.  1,  c.  16,  or  3  tfe  4  Will.  4,  c.  42,  J^af  the 
Defendant  was  Abroad  when  the  Cause  of  Action  accrued. 

When  tlie  plaintiS's  cause  of  action  accrued  tlie  defendant  was  in 
[Australia],  beyond  the  seas  within  the  meaning  of  the  statute,  21  Jac.  1, 
c.  16  [or,  3  &  4  Will.  4,  c.  42,  if  the  action  is  brought  upon  a  specialty] ; 

effect  of  any  payment  of  any  principal  or  interest ;  and  therefore  an  acknow- 
ledgment so  made  may  still  be  proved  by  verbal  evidence  {Cleave  v.  Jones,  6  Ex. 
573). 

A  payment  in  order  to  take  a  case  out  of  the  Statutes  of  Limitation  must  be  such 
a  payment  as  to  amount  to  an  acknowledgment  of  liability  by  the  party  chargeable 
(Uarlock  v.  Ashberry,  19  Ch.  D.  539  ;  51  L.  J.  Oh.  394 ;  see  Leimn  v.  Wilson, 
11  App.  Cas.  639). 

No  new  promise  of  payment  can  be  inferred  from  a  payment  of  part  of  the  sum 
claimed  where  the  payment  is  expressly  made  as  a  payment  of  the  whole  sum 
admitted  to  be  due  {Waugh  v.  Cope,  6  M.  &  W.  824) ;  or  where  the  payment  is 
made  by  a  third  party  without  the  debtor's  authority  or  ratification  (lAnsell  v. 
Bonsor,  2  Bmg.  N.  C.  241 ;  Neiobould  r.  Smith,  33  Ch.  D.  127  ;  14  App.  Cas.  423) ; 
or  where  such  payment  is  made  under  compulsion  of  law  {Morgan  v.  Rowlands, 
L.  R.  7  Q.  B.  493, 498  ;  41  L.  J.  Q.  B.  187  ;  Taylor  v.  Hollard,  [1902]  1  K.  B.  676 ; 
72  L.  J.  K.  B.  278).  A  part  payment  made  expressly  on  account  of  the  principal 
sum  only  does  not  prevent  the  statute  from  operating  as  to  the  claim  for  interest 
{Collyer  v.  Willock,  4  Bmg.  313).  If  the  right  to  the  prmoipal  is  barred  by  the 
statute,  the  claim  to  interest  thereon  is  barred  also  (Hollis  v.  Palmer,  2  Bing.  N.  C. 
713  ;  see  Ex  p.  Osborne,  L.  R.  10  Ch.  41  ;  44  L.  J.  Q.  B.  1). 

The  part  payment,  in  order  to  take  the  case  out  of  the  statute,  need  not  be 
made  in  money ;  it  is  sufficient  if  the  creditor  receives  from  the  debtor  anything 
which  by  their  agreement  is  taken  as  equivalent  to  payment  in  reduction  of  the 
debt  {Hart  v.  Nash,  2  C.  M.  &  R.  337  ;  see  Maber  v.  Maber,  L.  R.  2  Ex.  153  ;  36 
L.  J.  Ex.  70). 

In  order  that  an  acknowledgment  may  have  the  effect  of  taking  a  case  out  of  the 
statute  of  James,  it  must  have  been  made  to  the  creditor,  or  his  agent,  as  otherwise 
a  promise  cannot  be  inferred  {Oodwin  v.  Culley,  4  H.  &  N.  373,  380  ;  Qrenfdl  v. 
Girdlestone,  2  Y.  &  C.  Exch.  662,  676  ;  Stamford  Banking  Co.  v.  Smith,  [1892]  1 
Q.  B.  756 ;  61  L.  J.  Q.  B.  405  ;  see  Wilby  v.  Elgee,  L.  R.  10  C.  P.  497  ;  44  L.  J. 
C.  P.  254). 

(ii)  Specialty  Debts. — In  cases  of  specialty  debts  the  effect  of  the  Statutes  of 
Limitation  may  be  avoided  by  subsequent  acknowledgment  in  the  manner  pro- 
vided by  the  3  &  4  Wdl.  4,  c.  42.  By  s.  5  of  that  statute,  it  is  enacted  {inier  alia) 
that  if  any  acknowledgment  shall  have  been  made,  either  by  writing  signed  by 
the  party  liable  by  virtue  of  such  indenture,  specialty,  or  recognizance,  or  his 
agent,  or  by  part  payment  or  part  satisfaction  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  be  lawful  for  the  person  entitled  to  bring 
his  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due  within 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment  or  part 
satisfaction  as  aforesaid  ;  and  the  plaintiff  or  plaintiffs  in  any  such  action  on 
any  indenture,  specialty,  or  recognizance,  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought  within  the  time  aforesaid,  in 
answer  to  a  plea  of  this  statute.     As  the  acknowledgment  under  this  section 
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and  the  plaintiff  commenced  this  action  within  six  [or,  twenty]  years  next 
after  the  first  return  of  the  defendant  from  beyond  the  seas  after  the 
accruing  of  the  said  cause  of  action. 


Reply  of  Concealed  Fraud  to  a  Defence  of  the  Statute  of  Limitaiions, 
21  Jac.  1,  c.  16,  s.  3  (m). 

1.  The  plaintifi  joins  issue  on  the  defence. 

2.  As  to  paragraph  of  the  defence  the  plaintiff,  in  addition  to 

joining  issue  thereon,  says  : 

may  be  made  in  writing  not  under  seal,  it  is  the  original  cause  of  action  founded 
on  the  deed  or  specialty  which  is  revived  from  that  date  ;  and  it  is  not  the  mere 
acknowledgment  which  forms  a  new  cause  of  action,  as  in  the  case  of  simple 
contract  debts. 

An  acknowledgment  within  this  section  need  not  be  such  as  necessarily  to 
import  a  promise  to  pay  {Moodie  v.  Bannister,  4  Drew.  432  ;  38  L.  J.  Ch.  881) ; 
and  therefore,  it  seems,  may  be  sufficient,  if  made  to  a  stranger  and  not  to  the 
creditor  (Howcutt  v.  Bonser,  3  Ex.  491,  500).  The  renewal  of  liability  under  this 
statute  applies  only  to  money  remaioing  unpaid  and  acknowledged  to  be  due, 
and  not  to  liabilities  for  breaches  of  covenants  not  resulting  in  money  debts 
{Blair  V.  Ormond,  17  Q.  B.  423  ;  20  L.  J.  Q.  B.  444). 

Joint  Debtors.] — It  is  provided  by  9  Gteo.  4,  c.  14,  s.  1,  that  an  acknowledgment 
of  the  debt  by  one  of  several  joint  debtors  should  not  revive  the  remedy  against 
the  others.  This  enactment  did  not  extend  to  acknowledgment  by  part  payment 
or  payment  of  interest  ( ^Yyait  v.  Hodson,  8  Bing.  309) ;  but  by  the  MercantUo 
Law  Amendment  Act,  1856  (19  &  20  Viet.  o.  97),  s.  14,  it  was  enacted  in  reference 
to  the  provisions  of  the  Acts  21  Jac.  1,  c.  16,  s.  3,  and  3  &  4  WUl.  4,  u.  42,  s.  3, 
"  that  no  co-contractor  or  co-debtor,  executor  or  administrator,  shall  lose  the 
benefit  of  the  said  enactments,  or  any  of  them,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  payment  of  any  prmcipal,  interest,  or  other  money  by  any 
other  or  others  of  such  co-contractors  or  co-debtors,  executors  or  administrators." 
(See  Goch-ill  v.  Sparke,  1  H.  &  C.  699  ;  32  L.  J.  Ex.  118  ;  45  L.  J.  Ch.  57  ;  In  re 
Tvcler,  [1894]  3  Ch.  429  ;  Bailie  v.  Iriviii,  [1897]  2  I.  R.  614.)  These  statutes 
apply  only  to  the  remedy  against  the  co-executor,  and  therefore  an  acknowledg- 
ment of  a  debt  by  one  of  several  executors  is  stiU  sufficient  to  take  the  case  out 
of  the  statute  as  against  tlie  testator's  estate  under  3  &  4  Will.  4,  c.  42,  s.  5  {In 
re  Macdonald,  [1897]  2  Ch.  181  ;  66  L.  J.  Ch.  630).  And  it  has  been  held  that  an 
acknowledgment  by  one  co-obligor  prevents  the  statute  running  m  favour  of  the 
others  {Read  v.  Price.  [1909]  2  K.  B.  724  ;  78  L.  J.  K.  B.  1137).  See  as  to  land, 
Astbury  v.  Asihury,  [1898]  2  Ch.  HI  ;   67  L.  J.  Ch.  471. 

(tt)  This  was  the  form  of  Reply  which  was  held  good  by  the  Court  of  Appeal  m 
Cihhs  V.  Guild,  8  Q.  B.  D.  296  ;  9  76.  59  ;  51  L.  J.  Q.  B.  228,  313.  We  have  set 
nut  the  Reply  in  full,  but  it  is  submitted  that,  having  regard  to  the  subsequent 
decisions  of  Bulli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.  C.  351  ;  68L.  J.  P.  C. 
41) ;  jMolloy  v.  Mutiml  Reserve  Life  Inswance.  94  L.  T.  756 ;  Oelhers  v.  Ellis, 
[1914]  2  K.  B.  139  ;  83  L.  .1.  K.  B.  658,  sub-paragraphs  (e)  and  (f)  may  now  be 
safely  omitted. 
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(a)  tliat  the  cause  of  action  relied  on  is  the  fraud  and  misrepresentation 

of  the  defendant ; 

(b)  that  the  plaintiff  did  not  discover  the  existence  of  the  fraud  until 

within  six  years  next  before  the  commencement  of  this  action  ; 

(c)  that  the  plaintifi  did  not  discover  that  the  defendant  had  been  a 

party  to  or  was  guilty  of  the  said  fraud  until  within  six  years  next 
before  the  commencement  of  this  action  ; 

(d)  that  the  plaintiff  could  not  by  the  exercise  of  reasonable  diligence 

have  discovered  and  had  not  the  means  of  discovering  the  matters 
stated  in  sub-paragraphs  (b)  and  (c)  hereof  until  within  six  years 
next  before  the  commencement  of  this  action ; 

(e)  that  the  existence  of  and  the  means  of  discovering  such  frauds  was 

concealed  by  the  defendant  until  within  such  six  years  ; 

(f)  that  the  defendant,  in  order  to  prevent  the  plaintifi  from  discovering 

the  said  fraud  and  that  he  had  been  guilty  of  it,  actively  and 
deliberately  concealed  the  same  until  within  six  years  next  before 
the  commencement  of  this  action,  and  so  prevented  and  delayed 
the  plaintifi  from  discovering  the  same  and  bringing  this  action  in 
respect  thereof. 
Particulars  under  sub-paragraphs  (e)  and  (f)  are  as  follows  [state  tJieni]. 


Previously  to  the  Judicature  Acts,  it  was  no  answer  to  a  plea  of  the  statute  that 
the  defendant  had  fraudulently  concealed  from  the  plaintiff  the  existence  of  the 
cause  of  action  until  within  the  statutory  period  {Hunter  v.  Gibbons,  1  H.  &  K. 
459  ;  26  L.  J.  Ex.  1  ;  Imperial  Gas  Co.  r.  London  Gas  Co.,  10  Ex.  39).  But  the 
Courts  of  Equity  held  that,  where  there  had  been  such  fraudulent  concealment 
the  pei'iod  of  limitation  only  began  to  run  from  the  time  of  the  discovery  of  the 
fraud,  or  from  the  time  when  the  plaintiff  by  the  exercise  of  reasonable  diligence 
might  have  discovered  it  (Storey's  Eq.  Jur.,  s.  1521  ;  Hovenden  v.  Lord  Annesley, 
2  Sob.  &  Lef.  607,  630  ;  Blair  v.  Bromley,  5  Hare,  542).  This  doctrme  is  now 
appUcablc  wherever  the  facts  are  such  as  would  have  given  jurisdiction  to  a 
Court  of  Equity  before  the  Judicature  Acts  {Gibbs  v.  Guild,  supra  ;  Moore  v. 
Knight,  [1891]  1  Ch.  547  ;  60  L.  J.  Ch.  271  ;  North  American  Land,  dbc,  Co.,  v. 
Watkins,  73  L.  J.  Ch.  626).  It  was  held,  however,  by  the  Court  of  Appeal,  m 
Armstrong  v.  Milburn,  54  L.  T.  723,  that  the  equitable  Reply  of  concealed 
fraud  could  not  be  pleaded  in  a  purely  common  law  action  [i.e.,  one  which  could 
not  have  been  brought  in  a  Court  of  Equity  before  the  Judicature  Acts),  and  that 
in  such  an  action  the  plea  of  the  Statute  of  Limitations  was  an  absolute  defence. 
This  decision  was  followed  with  reluctance  by  Bailhache,  J.,  in  Osgood  v.  Sunder- 
land, 30  Times  L.  R.  530.  Where  fraudulent  concealment  is  thus  relied  upon, 
the  nature  of  the  fraud  must  be  clearly  and  explicitly  stated  in  the  pleadings 
(Bidddl  V.  Strathmore,  3  Times  L.  R.  329  ;  Lawrance  v.  Norreys,  15  App.  Cas. 
210  ;  59  L.  J.  Ch.  681  ;  and  see  ante,  p.  566). 

It  would  seem  that  the  same  principle  will  apply  to  other  cases  in  which  the 
rules  of  equity  would  have  prohibited  the  exphation  of  the  statutory  period  from 
being  set  up  as  a  defence,  as,  for  histance,  in  cases  where  the  plaintifE  had  been 
prevented  by  a  mistake  of  fact  from  taking  proceedings  to  enforce  his  rights,  and 
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A  like  Reply  under  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  and 
the  Trustee  Act,  1888,  s.  8 :  see  Moore  v.  Knight,  [1891]  1  CJi.  547 ; 
60  L.  J.  Ch.  271. 


Reply  of  an  Achnowledgment  (v). 


The  defendant  on  tlie ,  19 — ,  within  six  [or  twenty]  years 

"before  this  action,  made  an  acknowledgment  [in  writing  signed  by  him 

(or,  by ,  his  agent),  or  by  part  payment,  or,  by  part  satisfaction 

on  account  of  the  principal  money,  or,  interest  then  due  on  the  said  deed, 
or,  bond,  as  the  case  may  be]  that  the  debt  now  sued  for  remained  unpaid 
and  due  to  the  plaintifi. 


Reply  of  the  Statute  of  Limitations  to  a  Defence  of  Set-off  {to). 

The  alleged  set-ofi  was  before  the  commencement  of  this  action  barred 
by  the  Statute  of  Limitations  [state  lohich]. 

had  not  been  guilty  of  any  laches  after  discovering  the  mistake  [Brooksbanh  v. 
Smith,  2  Y.  &  C,  Exch.  58  ;  Denys  v.  Shuckburgh,  i  lb.  42  ;  Bidli  Coal  Jilining  Co. 
V.  Osborne,  [1899]  A.  C.  751  ;  68  L.  J.  P.  C.  49). 

(v)  In  actions  on  specialties  an  acknowledgment  under  3  &  4  Will.  4,  o.  42,  s.  5, 
cited  ante,  p.  635,  should  be  pleaded  specially.  (See  Kempe  v.  Oibbon,  9  Q.  B. 
609.)  The  mode  of  making  the  acknowledgment,  whether  by  writing  or  by  part 
payment  or  by  part  satisfaction,  should  also  be  specifically  stated  in  the  Reply 
{Forsyth  v.  Bristowe,  8  Ex.  347  ;  22  L.  J.  Ex.  255).  As  to  acknowledgments  in 
the  case  of  simple  contract  debts,  see  ante,  p.  633.  See  a  form,  Skeet  v. 
Lindsay,  2  Ex.  D.  314. 

Previously  to  the  Judicature  Acts  the  plaintiff,  in  cases  where  the  debt  had 
been  renewed  by  a  promise  to  pay,  might  sue  either  upon  the  original  cause  of 
action  or  upon  the  fresh  cause  of  action  created  by  the  new  promise,  and  even 
where  he  sued  upon  the  original  debt,  he  was  entitled  under  a  joinder  of  issue  on  a 
plea  of  the  statute  to  give  evidence  of  the  new  promise  or  acknowledgment  without 
replying  it  specially.  Under  the  present  rules  of  pleading  the  facts  as  to  the  new 
promise  or  part  payment  constituting  the  acknowledgment  should  be  expressly 
pleaded  in  the  Claim  or  Reply,  though  possibly  this  might  be  held  to  be  not  strictly 
necessary.  (See  Pardon  v.  Purdon,  10  M.  &  W.  562  ;  Hollis  v.  Palmer,  2  Bing. 
N.  C.  713  ;  Ridd  v.  Moggeridge,  2  H.  &  N.  667.) 

(w)  The  Statutes  of  Limitation  apply  to  cases  of  set-off  and  of  counterclaim. 
(See  Lord  Tenterden's  Act  (9  Geo.  4,  o.  14),  s.  4,  and  Chappie  v.  Dvrston,  1  C.  &  J. 
1.)  If  relied  on  in  such  cases,  they  must  be  replied  specially  {Chappie  v.  Durslmi, 
supra.) 

It  is  a  good  reply  to  a  defence  of  set-off  that  the  debt  sought  to  be  set  off  was 
barred  by  the  Statute  of  Limitations  before  the  commencement  of  the  action,  but 
it  would  not  be  a  good  reply  to  state  that  it  was  barred  after  the  commencement 
of  the  action,  but  before  the  defendant  pleaded  it,  as  it  is  sufficient  if  it  was  an 
actionable  claim  at  the  time  of  action  brought  ( Walker  v.  Clements,  15  Q.  B.  1046). 


Digitized  by  Microsoft® 


LUNATICS  639 

Liquidated  Damages  («). 
For  forms  of  Set-off  for  Liquidated  Damages,  see  "Set-off,"  post,  p.  693. 


For  forms  of  Reply  of  Waiver  to  a  Counterclaim  for  Liquidated  Damages 
due  under  a  Building  Contra^,  see  ante,  p.  3. 


Lunatics  (a). 

Commencement  of  Defence  by  a  Person   of  Unsound  Mind  so  found  by 
Inquisition,  and  defending  by  and  with  his  Committee. 
[This  may  easily  be  framed  from  the  Form  of  Stateinent  of  Claim  given 
"  Lunatics,"  ante,  p.  190.] 


Comtnencement  of  Defence  by  a  Person  of  Unsound  Mini  not  so  found  by 
Inquisition,  and  defending  by  Guardian. 

Between  A.  B Plaintiff, 

and 
CD.,  a  person  of  unsound  mind  not  so 
found  by  inquisition,  wlio  defends  by 

E.  F.,  his  guardian Defendant. 

Defence. 
The  defendant,  who  is  a  person  of  unsound  mind  not  so  found  by  in- 
quisition, by  E.  F.,  his  duly  appointed  guardian  ad  litem,  says  that : — 


Maintenance  (6). 

Defence  of  Maintenance  or  Champerty. 

The  contract  [or,  promise,  or,  etc.]  sued  on  was  made  by  way  of  main- 
tenance or  champerty  and  was  and  is  illegal. 

[Here  state  the  facts  which  show  that  the  contract,  etc.,  was  made  by  way 
of  maintenance  or  champerty.'] 

(z)  See  ante,  p.  188. 

(a)  See  ante,  pp.  190,  191,  600. 

(6)  See  ante,  pp.  352,  note  (g),  591.  Agreements  made  by  way  of  maintenance 
or  champerty  are  illegal  and  cannot  be  enforced  (Sprye  v.  Porter,  7  E.  &  B.  58  ;  26 
L.  J.  Q.  B.  64 ;  BeyneU  v.  Sprye,  8  Hare,  222 ;  1  D.  M.  &  G.  660 ;  Fitzroy  v. 
Cave,  [1905]  2  K.  B.  364 ;  74  L.  J.  K.  B.  829  ;  Oram  v.  Hutt,  [1914]  1  Ch.  98  ; 
83  L.  J.  Ch.  161). 

The  purchase  by  the  attorney  m  the  suit  of  the  whole  or  part  of  the  property  to 
be  recovered  in  the  action,  pendente  lite,  was  held  to  be  illegal  and  void  {Simpson  v. 
Laml,  7  E.  &  B.  84 ;  26  L.  J.  Q.  B.  121 ;  Davis  v.  Freethy,  24  Q.  B.  D.  519  ;  59 
L.  J.  Q.  B.  318  ;  Pittman  v.  Prudential  Deposit  Co.,  13  Times  L.  R.  110).     So  a 
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Marriage. 

Defence  to  the  Claim  on  p.  191  in  an  Action  for  Breach  of  Promise  of 

Marriage  (c). 

1.  The  defendant  did  not  promise  [or,  agree]  to  marry  the  plaintifi  as 
alleged  or  at  all. 

2.  The  plaintifi  was  not  ready  and  willing  to  marry  the  defendant  (d). 

3.  At  the  time  of  the  alleged  promise  the  defendant  was  an  infant  (e). 

4.  A  reasonable  time  before  the  said  marriage  had  not  elapsed  before 
action. 


Defence  that  the  Promise  was  Conditional  only,  atid  that  the  Condition  has 
not  been  ferformed  (/). 

1.  The  defendant  denies  that  he  agreed  to  marry  the  plaintifi  within  a 
reasonable  time  or  at  all. 

contract  to  pay  the  attorney  in  the  suit,  over  and  above  all  legal  charges,  a  sum 
of  money  according  to  the  interest  and  benefit  of  the  litigant  sought  to  be  recovered 
in  the  action,  was  held  void  as  amounting  in  efEect  to  the  same  thing  (Earle  v. 
Hopwood,  9  C.  B.  N.  S.  566  ;  30  L.  J.  C.  P.  217) ;  and  a  stipulation  by  an  attorney 
to  have  5  per  cent,  on  the  property  recovered,  in  addition  to  his  costs,  was  held 
illegal  {Pince  v.  Beallie,  32  L.  J.  Ch.  734  ;  and  see  Hilton  v.  Woods,  L.  R.  4  Eq. 
432  ;  36  L.  J.  Ch.  941  ;  In  re  The  Attorneys  and  Solicitors  Act,  1870, 1  Ch.  D.  573). 
It  seems  that  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  has  not 
altered  the  law  as  to  champerty  in  such  cases  {see  s.  11  of  the  Act,  and  the  case 
laat  cited) ;  and  the  Solicitors'  Remuneration  Act,  1881,  s.  8,  does  not  apply  to 
remuneration  for  business  done  in  an  action  or  m  any  contentious  business.  The 
taking  by  the  solicitor  of  a  security  upon  the  property  to  be  recovered  in  the 
action  for  past  advances  made  towards  prosecution  of  the  suit  is  not  illegal 
(Anderson  v.  Raddiffe,  E.  B.  &  E.  806 ;  28  L.  J.  Q.  B.  32  ;  29  lb.  128). 

(c)  It  is  a  defence  to  an  action  for  breach  of  promise  to  many  that  the  defen- 
dant was  a  foreign  sovereign  not  subject  to  the  jurisdiction.  (Sec  Mighell  v. 
Sultan  ofJohore,  [1894]  1  Q.  B.  149  ;  63  L.  J.  Q.  B.  593). 

It  is  no  defence  that  after  the  promise  the  defendant  was  afflicted  with  a  disease 
by  reason  whereof  he  became  incapable  of  marriage  without  danger  to  his  life 
(Hall  y.  Wright,  E.  B.  &  B.  746 ;  27  L.  J.  Q.  B.  345 ;  29  Ih.  43).  Nor  is  it  a  defence 
that  the  defendant  after  the  promise  discovered  that  the  plaintiff  at  the  time  of  the 
promise  was  under  an  engagement  to  marry  another  person  (Beachy  v.  Brown, 
E.  B.  &  E.  796  ;  29  L.  J.  Q.  B.  105) ;  and  it  was  held  to  be  no  defence  to  such  an 
action  that  after  the  promise  the  defendant  discovered  that  the  plaintiff  had 
previously  been  insane  and  confined  in  a  lunatic  asylum  (Baker  v.  Cartivright,  10 
C.  B.  N.  S.  124  ;   30  L.  J.  C.  P.  364). 

(d)  See  R.  S.  C.  1883,  App.  D.,  Sect  V.,  No.  16.  If  any  specific  refusal  to  marry 
the  plaintiff  or  any  specific  fact  or  act  is  relied  on,  it  should  be  stated  by  way  of 
particulars  under  this  paragraph. 

(e)  The  infancy  of  the  plaintiff  is  no  defence.     (Sie  ante,  p,  596.) 

{/ )  If  the  defendant  contest  s  the  fulfilment  of  any  condition  precedent,  he  must 
dinUnctly  state  that  such  condition  was  not  fulfilled.     (See  ante,  p.  564  )    But 
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2.  The  agreement  (if  any,  wliicli  is  denied)  was  made  subject  to  the 

following  conditions,  which  were  agreed  to  verbally  on  the , 

19 — ,  viz. :  (a)  that  the  defendant's  parents  should  give  their  consent 
and  pecuniary  assistance,  and  (b)  that  certain  of  the  plaintifi's  relatives 
resident  in  Canada  should  give  their  assistance,  and  (c)  that  the  defendant 
should  be  in  a  position  and  possessed  of  su£B.cient  means  to  marry  the 
plaintiEE. 

3.  The  said  conditions  have  not  been  performed.  The  defendant's 
parents  have  never  consented  and  have  refused  to  consent  to  the  alleged 
agreement  and  have  refused  to  give  any  pecuniary  assistance  to  the  defen- 
dant for  the  purpose  of  carrying  out  the  alleged  agreement.  The  plaintifi's 
said  relations  have  not  given  their  assistance.  The  defendant  has  not 
been  and  is  not  in  a  position  or  possessed  of  sufficient  means  to  marry  the 
plaintiff. 

4.  A  reasonable  time  for  the  performance  of  the  said  promise  had  not 
elapsed  before  action  brought.  A  reasonable  time  for  the  said  marriage 
could  not  and  would  not  elapse  unless  and  until  the  defendant  was  in  a 
position  and  possessed  of  sufficient  means  to  marry  the  plaintiff,  and  he 
has  not  been  and  is  not  in  such  a  position  or  possessed  of  such  means. 


Defence  thai  after  making  the  Promise  the  Defendant  discovered  that  the 
Plaintiff  was  not  Chaste. 

The  defendant  made  the  promise  under  the  belief  that  the  plaintifi  had 
always  been  and  then  was  a  chaste  and  modest  woman,  whereas  the  plaintifi 
had  not  always  been  nor  was  she  then  a  chaste  or  modest  woman.    The 

defendant  first  discovered  this  on  the ,  19 — ,  after  making  the 

promise  and  before  the  alleged  breach,  and  therefore  refused  to  marry  the 
plaintiff,  which  is  the  alleged  breach. 

Particulars  are  as  follows  : — 


Defence  of  Rescission  or  Exoneration  before  Breach  (g) . 

1.  The  alleged  agreement  [or,  promise]  (if  any,  which  is  denied)  was 
before  any  breach  thereof  by  the  defendant  rescinded  and  put  an  end  to  by 

where  a  defendant,  before  any  default  on  the  plaintiff's  part  and  before  the  time 
for  performance  has  arrived,  has  absolutely  renounced  and  refused  to  perform  a 
conditional  contract,  and  is  sued  for  the  breach  created  by  such  renunciation  and 
refusal,  the  non-fulfilment  of  the  condition  forms  no  defence  to  the  action.  (Seo 
ante,  p.  122.)  Thus,  where  a  man  promised  to  marry  a  woman  on  the  death  of 
his  father  and  renounced  the  promise  during  his  father's  lifetime,  it  was  held  that 
the  woman  could  sue  at  once  without  waiting  for  the  death  of  the  father  {Frost  v. 
Knight,  L.  B.  7  Ex.  Ill ;  41  L.  J.  Ex.  79). 

(g)  In  order  to  prove  a  defence  of  exoneration  before  breach,  the  defendant 
must  show  what  amounts  to  a  mutual  rescission  of  the  contract  {King  v.  GiUett, 

B.L.  41 
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mutual  consent  verbally  on  the ,  19—,  and  the  plaintiff  thereby- 
exonerated  and  discharged  the  defendant  from  the  performance  of  the 
same. 

2.  The  defendant  denies  that  he  ever  refused  to  marry  the  plaintiff,  but 
if  he  ever  did  so  he  says  that  such  refusal  took  place  (if  at  all)  after  the 
promise  [or,  agreement]  was  rescinded  as  stated  in  paragraph  1  hereof. 


Defence  that  the  Defendant  was  induced  to  mahe  the  Promise  hy 
Fraud  (h) :    see  "  Fraud,"  ante,  p.  566. 


Master  and  Servant  (i). 

Denial  of  an  alleged  Contract  of  Employment :  see  "  Agent," 
ante,  p.  489. 


Denial  of  the  alleged  Terms  of  the  Employment. 

The  defendant  did  not  employ  the  plaintiff  upon  the  terms  alleged.  The 
terms  of  the  plaintiff's  employment  were  agreed  to  verbally  on  the  — — 

,  19 —  \pr,  are  contained  in  a  written  agreement  dated , 

19^ — ,  or,  as  the  case  may  6e],  and,  so  far  as  is  material,  these  are  as  follows  : — 

[State  the  material  terms,  and  any  defence  arising  thereunder.] 


Defence  to  an  Action  for  Wrongful  Dismissal,  denying  the  alleged 

Breach  {k). 

The  defendant  did  not  dismiss  the  plaintiff  from  the  said  service.     [The 

plaintiff  on  the  . ,  19 — ,  voluntarily  withdrew  himself  from  the 

said  service.] 

7  M.  &  W.  55).  A  total  cessation  of  correspondence  and  intercourse  between  the 
parties  is  evidence  in  support  of  a  defence  of  such  exoneration  or  rescission  {Davis 
V.  Bomfcyrd,  6  H.  &  N.  245  ;  30  L.  J.  Ex.  139). 

(h)  Fraud  is  a  good  defence  to  an  action  for  breach  of  promise  of  marriage,  as  the 
defendant  in  such  a  case  is  entitled  to  rescind  the  contract  on  discovering  the  facts 
(Young  v.  Murphy,  3  Bing.  N.  C.  54  ;  Bench  v.  Merrick,  1  C.  &  K.  463). 

(i)  See  ante,  pp.  193,  361 ;  post,  p.  788  ;  and  see  "  Apprentice,"  ante,  p.  60 ; 
"  Trmh  Acts,"  post,  p.  712. 

{/«)  As  to  what  amounts  to  a  dismissal,  see  Beid  v.  Explosives  Co.,  19  Q.  B.  D. 
264 ;  56  L.  J.  Q.  B.  388 ;  Midland  Counties  Bank  v.  Aitwood,  [1905]  1  Ch.  357, 
362  ;  74  L.  J.  Oh.  286.  The  defence  that  the  service  was  duly  determined  by 
notice  must  be  specially  pleaded  (see  the  next  note),  and  all  matters  in  excuse  or 
justification  of  the  dismissal,  such  as  the  misconduct  of  the  plaintiff,  must  be 
distinctly  stated  in  the  Defence. 
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Defence  to  a  like  Action  that  the  Service  %vas  determined  by 
Notice  (l). 

On  tte ,  19 — ,  [being  one  calendar  month]  before  the  alleged 

dismissal  of  the  plaintiff  from  the  said  service,  the  defendant  gave  to  the 
plaintifE  [or,  the  plaintifi  gave  to  the  defendant]  verbally  [or,  by  a  letter 

dated  the ,  19 — ,  or,  as  the  case  may  be]  [one  calendar  month's] 

notice  of  his  intention  to  put  an  end  to  the  said  service. 


The  like,  where  the  Fact  that  the  Service  was  determinable  by  Notice  is  not 
shown  in  the  Plaintiff's  Claim,  or  where  the  Defendant  relies  upon  a 
Local  Custom  as  annexing  that  Term  to  the  Agreement  {m). 

It  was  a  term  of  the  plaintifi's  employment  [or,  of  the  said  agreement] 
that  the  plaintiff's  service  thereunder  might  be  at  any  time  determined  by 
either  the  plaintifi  or  the  defendant  giving  [one  calendar  month's]  notice 
to  the  other  of  them  to  determine  the  said  service.     The  said  term  was 

agreed  to  verbally  on  the ,  19 —  [or,  is  contained  in  a  written 

agreement  dated  ■ ,  19 — ]  [or,  At  the  time  of  the  making  of  the 

agreement  the  defendant  carried  on  the  trade  of  a at ,  and  the 

said  employment  was  an  employment  of  the  plaintifi  as  a in  the  said 

trade.    The  said  agreement  was  subject  to  a  general  usage  or  custom  existing 

in  that  trade  at ,  under  which  either  party  to  such  an  agreement  was 

at  liberty  at  any  time  to  determine  the  said  employment  on  giving  to  the 
other  party  [one  calendar  month's]  notice  of  his  intention  to  determine 
the  service,  and  proceed  as  in  the  last  preceding  form]. 


Reply  that  the  Notice  was  waived. 

After  the  giving  of  the  said  notice  and  before  the  expiration  thereof,  and 
before  the  defendant  dismissed  the  plaintifi,  the  plaintifi  and  the  defendant 

agreed  verbally  [or,  as  the  case  may  be]  on  the ,  19 — ,  that  the 

said  notice  should  be  withdrawn  and  waived,  and  thereupon  the  said  notice 
was  withdrawn  and'  waived  accordingly. 


Defence  justifying  a  Dismissal  on  the  Ground  of  Misconduct  {n). 

After  the  said  contract,  and  before  the  alleged  breach,  the  plaintifi  mis- 
conducted himself  in  the  said  service  by  wilfully  disobeying  the  reasonable 

(I)  If  a.  contract  alleged  by  the  plaintifE  as  a  general  contract  of  hiring  for  a 
fixed  period  was  by  the  express  or  implied  terms  of  the  agreement  subject  to  be 
determined  by  notice  at  an  earlier  date,  the  defendant,  i£  he  relies  on  such  deter- 
mination by  notice,  should  not  plead  merely  a  denial  of  the  contract  alleged,  but 
should  expressly  state  what  were  the  terms  as  to  notice,  and  show  their  fulfilment. 
As  to  the  notice  required  by  custom  in  the  case  of  a  domestic  or  menial  servant, 
see  avie,  p.  194. 

(m)  See  ante,  pp.  194,  195. 

(o)  The  master  is  justified  in  dismissing  his  servant  without  notice  if  the  latter 


Digitized  by  Microsoft® 


644      DEFENCES,  ETC.,  IN  ACTIONS  OF  CONTRACT 

orders  of  the  defendant  by  Mm  given  to  the  plaintifi  in  the  course  of  the 
said  service  [or,  by  habitually  neglecting  his  duties  in  the  said  service  and 
failing  to  perform  the  same,  or,  by  dishonestly  converting  to  his  own  use 
money  which  he  had  received  to  the  use  of  the  defendant,  state  the  mis- 
conduct which  justified  the  dismissal,  according  to  the  fact],  and  the  defendant 
therefore  discharged  the  plaintifi  from  the  said  service,  which  is  the  alleged 
breach. 

Particulars  are  as  follows  : — 

[State  particulars  of  the  misconduct.] 


Defence  justifying  a  Dismissal  on  the  Ground  of  Incompetency  (o). 

The  defendant  was  induced  to  make  the  alleged  contract  by  the  plaintifi 
impliedly  [or,  on  the ,  19 — ,  verbally,  or,  as  the  case  may  be] 

has  been  in  fact  guilty  of  misconduct,  although  that  was  not  the  actual  motive 
which  induced  the  m.aster  to  dismiss  tiim  {Ridgway  v.  Hungerford  Market  Co., 
3  A.  &  E.  171 ;  see  Mercer  v.  Whall,  5  Q.  B.  447,  466),  and  notwithstanding  that 
the  master  did  not  know  of  the  misconduct  at  the  time  of  dismissal  (WiUeis  v. 
Green,  3  Car.  &  K.  59  ;  Cowan  v.  Milboum,  L.  E.  2  Ex.  230,  235  ;  36  L.  J.  Ex. 
124  ;  Boston  Fishing  Co.  v.  Ansell,  39  Oh.  D.  339). 

Wilful  disobedience  to  the  lawfxd  orders  of  the  master  is  such  misconduct  as  to 
justify  dismissal  without  notice  {Spain  v.  Amott,  2  Stark.  256  ;  Turner  v.  Mason, 
14  M.  &  W.  112),  so  is  continued  and  habitual  neglect  of  duties  {Amor  v.  Fearon, 
9  A.  &  E.  548),  so  is  dishonesty  {Spotsivood  v.  Barrow,  5  Ex.  110 ;  19  L.  J.  Ex. 
226),  so  also  is  serious  moral  misconduct  {Athin  v.  Acton,  4  0.  &  P.  208  ;  Pearce  v. 
■  Foster,  17  Q.  B.  D.  536,  539  ;  55  L.  J.  Q.  B.  306),  or  the  taking  of  a  secret  com- 
mission for  himself  in  the  course  of  transacting  his  master's  business  {Boston 
Fishing  Co.  v.  Ansell,  supra),  or  even  by  his  claiming  to  be  a  partner  {Amor  v. 
Fearon,  supra).  In  one  case  a  single  instance  of  forgetfulness  in  the  working 
of  an  expensive  machine,  which  caused  substantial  damage  to  it,  was  held 
enough  to  justify  dismissal  without  notice  {Baster  v.  London  Printing  Works, 
[1899]  1  Q.  B.  901 ;  68  L.  J.  Q.  B.  622). 

The  defendant  must  in  his  Defence  give  particulars  of  the  misconduct  to  show 
clearly  in  what  it  consisted,  and  to  enable  the  plaintiff  to  meet  the  charge,  and  if 
this  is  not  done  further  particulars  will  be  ordered.  (See  Ord.  XIX.,  rr.  6,  7  ; 
Saunders  v.  Jones,  7  Ch.  D.  435  ;  47  L.  J.  Ch.  440.) 

If  a  master,  with  full  knowledge  of  such  misconduct  on  the  part  of  a  servant  as 
would  justify  his  dismissal,  nevertheless  expressly  waives  and  condones  the  mis- 
conduct and  continues  him  in  the  service,  he  cannot  at  any  subsequent  time  insist 
upon  that  misconduct  as  a  ground  of  dismissal.  (See  per  Blackburn,  J.,  in  Phillips 
V.  Foxall,  L.  B.  7  Q.  B.  at  p.  680.) 

(o)  An  artisan,  who  has  been  engaged  for  a  fixed  term  on  his  express  or  implied 
representation  of  his  competency  to  perform  the  required  service,  may  be  dis- 
missed before  the  end  of  the  term  upon  his  proving  to  be  incompetent  {Harmer  v. 
Cornelius,  6  C.  B.  N.  S.  236  ;  28  L.  J.  C.  P.  85).  In  contracts  for  personal  services, 
it  is  an  implied  condition,  in  the  absence  of  any  stipulation  to  the  contrary,  that 
the  death  of  either  party  shall  dissolve  the  contract  {Farrow  v.  Wilson,  L.  R.  4  C.  P. 
744 ;    38  L.  J.  C.  P.  326).     Permanent  or  complete  incapacity  from  iUness  or 
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representing  and  warranting  to  him  that  he,  the  plaintiff,  was  then  reason- 
ably competent  to  perform  the  service  for  which  he  was  engaged  under  the 
said  contract,  whereas  the  plaintiff  was  not  then  nor  has  he  since  been 
reasonably  competent  to  perform  the  said  service  ;  and  the  defendant 
therefore  rescinded  the  said  contract,  and  dismissed  the  plaintifi  from  his 
said  service,  which  is  the  alleged  breach. 

Particulars  : — 

The  representation  and  warranty  were  made  verbally  on  the , 

19 —  [or,  are  to  be  implied  from  the  fact  of  the  plaintiff  publicly  professing 
himself  to  be  a  [scene  painter],  and  thus  inducing  the.  defendants  to  engage 
him  in  that  capacity]. 


Defence  to  a  like  Action,  where  it  does  not  aff  ear  from  the  Statement  of  Claim 
thai  the  Contract  was  one  which  could  not  he  ferformed  within,  a  year 
from  the  making  thereof  {p) :  see  "  Frauds,  Statute  of,"  ante,  p.  575. 


Matters  arising  Pending  the  Action  (g). 

Defences  arising  after  Action  and  before  Delivery  of  Defence. 

After  the  commencement  of  this  action,  viz.,  on  the ,    19 — 

[Here  state  the  matter  of  defence  relied  upon]. 

insanity  to  perform  the  agreed  service  will  ordinarily  justify  either  party  in 
determining  the  contract.  (See  Cuckson  v.  Stones,  1  B.  &  E.  248  ;  28  L.  J.  Q.  B. 
25  ;  RobinsonY.  Davison,  L.  B.  6  Ex.  269  ;  40  L.  J.  Ex.  172  ;  and  see  ante,  p.  500.) 
But  mere  temporary  incapacity  through  illness  wiU  not  {lb.). 

(p)  It  seems  that  the  fact  that  the  plaintiH  has  actually  served  under  such  a 
contract  for  part  of  the  stipulated  period  is  no  ground  for  inferring  a  fresh  implied 
contract  such  as  would  support  the  action,  and  the  equitable  doctrine  of  part 
performance  is  not  applicable  to  such  a  case  (Britain  v.  Bossiter,  11  Q.  B.  D.  123 ; 
48  L.  J.  Ex.  362). 

{q)  "  Any  ground  of  defence,  which  has  arisen  after  action  brought,  but  before 
the  defendant  has  delivered  his  statement  of  defence,  and  before  the  time  limited 
for  his  doing  so  has  expired,  may  be  raised  by  the  defendant  in  his  statement  of 
defence,  either  alone  or  together  with  other  grounds  of  defence  "  (Ord.  XXIV., 
r.l). 

"  Where  any  ground  of  defence  arises  after  the  defendant  has  delivered  a 
statement  of  defence,  or  after  the  time  limited  for  his  doing  so  has  expired,  the 
defendant  may,  .  .  .  within  eight  days  after  such  ground  of  defence  has  arisen, 
or  at  any  subsequent  time,  by  leave  of  the  Court  or  a  judge,  deliver  a  further 
defence  setting  forth  the  same  "  (r.  2). 

A  defence  of  matter  arising  after  action  must  show,  either  by  express  averment 
or  by  the  dates,  &o.,  mentioned  in  the  Defence,  that  the  ground  of  defence  relied 
upon  arose  after  action,  as  it  will  otherwise  be  construed  as  referring  only  to 
matters  which  took  place  before  action.'   If  the  defence  as  pleaded  is  ambiguous 
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For  a  Defence    of  Payment   after   Action   of  a  Simple  Contract  Debt 
see  R.  S.  C,  1883,  App.  D.,  Sect.  IV.,  cited  "  Payment"  post,  p.  659. 


Defence  of  Matter  arising  after  Action  and  after  Delivery  of  Defence  :   see 

ante,  p.  443. 

Further  Defence. 
The  defendant  by  way  of  further  defence  says  that : — 
1.  After  the  delivery  of  the  defence  herein,  viz.,  on  the  ■ — ^ —  ■ — — ,  19 — 
[Here  state  the  matter  of  defence  relied  upon.] 


Medical  Attendance  (r) 


Meegek. 

Defence  to  an  Action  for  a  Simple  Contract  Debt,  of  Merger  by  a  Covenant 
of  the  Defendant,  to  pay  the  Debt  {s). 

After  the  accruing  of  the  plaintifi's  claim  the  defendant  executed  and 
delivered  to  the  plaintifi,  and  the  plaintifi  accepted  and  received  from  him, 

in  this  respect,  it  seems  that  the  plaintiff  may  apply  to  have  it  amended  as  em- 
barrassing under  Ord.  XIX.,  r.  27.     (See  EUis  v.  Munson,  35  L.  T.  686.) 

Under  the  former  system  of  pleading,  a  plea  of  matter  arising  after  action  was 
called  a  plea  to  the  further  maintenance  of  the  action,  or,  if  the  defendant  had 
already  pleaded,  a  plea  puis  darrein  continuance.  In  spite  of  Foster  v  Oamgee 
(1  Q.  B.  D.  666),  a  defence  of  matter  arising  after  action,  pleaded  under  r.  2,  does 
not  operate  as  an  abandonment  of  defences  previously  pleaded,  and  will  be  con- 
strued as  an  alternative  or  additional  defence  only,  but  the  plaintiff  in  such  a 
case  is  at  liberty  to  confess  the  defence  and  obtain  judgment  for  costs  under  the 
following  rule. 

"  Whenever  any  defendant,  in  his  statement  of  defence,  or  in  any  further 
statement  of  defence  as  in  the  last  rule  mentioned,,  alleges  any  ground  of  defence 
which  has  arisen  after  the  commencement  of  the  action,  the  plaintifi  may  deliver 
a  confession  of  such  defence  (which  confession  may  be  in  the  Form  No.  6  in 
Appendix  B.,  with  such  variations  as  circumstances  may  require),  and  may 
thereupon  sign  judgment  for  his  costs  up  to  the  time  of  the  pleading  of  such 
defence,  unless  the  Court  or  a  judge  shall,  either  before  or  after  the  delivery  of 
such  confession,  otherwise  order  ''  (r.  3  ;  and  see  post,  p.  555). 

(r)  As  to  the  defence  that  the  defendant  was  not  registered,  see  ante,  p.  197. 

As  to  the  defence  that  there  was  such  negligence  or  want  of  skill  on  the  part  of 
the  plaintiff  as  to  render  his  work  and  attendances  wholly  useless,  see  Kannen  v. 
McMullen,  Peake,  69  ;  DuJJit  v.  James,  cited  7  East,  480  ;  Hill  v.  Featlierstonliaiigh, 
7  Bing.  at  pp.  672,  674  ;  and  ante,  p.  265-268.  As  to  counterclaims  for  negligence 
or  unskilfulness,  see  ante,  p.  377. 

(s)  Where  a  security  of  a  higher  nature  is  taken  or  obtained  for  a  debt,  the 
original  remedies  for  the  debt  arc  merged  in  the  higher  security.     Thus,  if  a  bond 
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a  deed  dated  the ,  19 — ,  whereby  the  defendant  covenanted  with 

the  plaintifi  to  pay  the  debt  sued  for  to  the  plaintifi  [on  the , 

19 — ]  ;  and  the  plaintiff's  claim  is  thereby  merged  and  extinguished. 

or  covenant  is  given  for  a  simple  contract  debt,  the  simple  contract  is  merged  in 
the  higher  security  ;  and  so,  if  judgment  be  recovered  in  an  action  for  a  simple 
contract  or  bond  of  specialty  debt,  the  original  security  is  merged  in  the  judgment, 
which,  being  matter  of  record,  is  of  a  higher  nature. 

As  to  merger  by  judgment  recovered,  see  ante,  p.  614. 

Whether  a  judgment  for  the  principal  and  interest  due  under  the  covenants  in  a 
mortgage  deed  extinguishes  the  covenant  for  payment  of  interest  depends  in  each 
case  on  the  terms  of  the  deed  {Economic  Life  Assurance  Society  v.  Usborne,  [1902] 
A.  0.  147  ;  71  L.  J.  P.  0.  34).  In  the  case  of  an  ordinary  mortgage  with  merely 
an  incidental  covenant  to  pay  interest  the  judgment  operates  as  a  merger,  and 
no  action  will  he  for  subsequent  interest,  and  the  creditor  is  left  to  his  remedy  on 
the  judgment  (Ex  p.  Fewings,  25  Ch.  D.  338  ;  53  L.  J.  Ch.  543  ;  Faher  v.  Lathmn, 
77  L.  T.  168). 

It  has  been  laid  down  that,  where  a  higher  security  is  given  for  the  identical 
debt  due  under  the  inferior  security,  the  merger  of  the  debt  takes  place  by  opera- 
tion of  law  independently  of  the  intention  of  the  parties  (Price  v.  Motdton,  10 
C.  B.  561  ;  20  L.  J.  C.  P.  102 ;  Owen  v.  Roman,  3  Mac.  &  G.  378,  408  ;  though 
see  Commissioners  of  Stamps  v.  Hope,  [1891]  A.  C.  476  ;  60  L.  J.  P.  0.  54). 

Where  the  debts  are  not  identical,  or  the  parties  are  not  the  same,  there  is  no 
merger,  and  the  second  security  does  not  discharge  the  first,  unless  given  and 
accepted  in  satisfaction  and  discharge,  which  is  a  different  ground  of  answer 
(Boaler  v.  Mayor,  19  C.  B.  N.  S.  76  ;  34  L.  J.  0.  P.  230).  Thus,  where  the  de- 
fendant, being  indebted  to  the  plaintiff,  gave  a  bond  with  sureties  to  a  limited 
amount  to  secure  the  present  debt  and  future  advances,  it  was  held  that  the  bond 
was  only  a  collateral  security,  and  did  not  merge  the  debt  (Norfolk  By.  Co.  v. 
M^Namara,  3  Ex.  628).  So,  where  a  banker  took  a  bond  from  his  customer  and  a 
surety,  conditioned  for  the  payment  of  all  moneys  advanced  or  to  be  advanced,  it 
was  held  that  the  actual  debt,  not  being  in  existence  at  the  time  of  giving  the  bond, 
was  not  thereby  merged  (Holmes  v.  Bell,  3  M.  &  G.  213).  If  one  of  two  makers  of 
a  joint  and  several  promissory  note  gives  the  holder  a  deed  of  mortgage  to  secure 
the  amount,  with  a  covenant  to  pay  it,  the  other  maker  is  not  thereby  discharged, 
because  the  remedy  given  by  the  specialty,  being  confined  to  one  of  the  debtors 
only,  is  not  co-extensive  with  the  remedy  on  the  note  (AnseU  v.  Baker,  16  Q.  B.  20). 
So  a  bond  given  by  two  persons  to  secure  the  simple  contract  debt  of  one  of  them 
does  not  merge  the  debt,  because  the  parties  are  not  the  same  (Holmes  v.  Bell, 
supra) ;  and  a  superior  security  given  by  the  debtor  to  a  third  person  as  trustee 
for  the  creditor  does  not  effect  a  merger  of  the  debt  (Bell  v.  Banks,  3  M.  &  G.  258 ; 
and  see  White  v.  Cuyler,  6  T.  B.  176). 

A  deed  acknowledging  a  simple  oontiraot  debt  may  import  a  covenant  to  pay  it 
without  express  words  to  that  effect,  and  so  operate  as  a  merger ;  but  if  the 
acknowledgment  is  made  for  a  collateral  purpose,  importing  no  such  covenant, 
there  wiU  be  no  merger  (Courtney  v.  Taylor,  6  M.  &  G.  851 ;  Isaacson  v.  Harwood, 
L.  R.  3  Ch.  225 ;  37  L.  J.  Ch.  209  ;  Jackson  v.  N.  E.  By.  Co.,  7  Ch."  D.  573 ;  47 
L.  J.  Ch.  363 ;  and  see  arde,  p.  197,  note  (g)).  A  deed,  reciting  a  simple  con- 
tract debt  and  agreeing  to  execute  a  mortgage  with  all  usual  covenants,  was 
held  to  convert  the  debt  into  a  specialty  debt,  because  the  mortgage  would 
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For  a  Precedent  of  a  Plea  of  Merger  of  a  Part  of  the  Plaintiff's  Claim  by  a 
Deed  dealing  with  such  Part  only,  see  Price  v.  Movlton,  10  C.  B.  561 ; 
20  L.  J.  C.  P.  102. 


Defence  to  an  Action  on  a  Contract,  of  a  Judgment  recovered  by  ike  Plaintiff 
for  the  same  Claim :  see  "  Judgment  Recovered,"  ante,  p.  614. 


Misrepresentation. 
See  "  Fraud,"  ante,  p.  566  ;  and  "  Mi-stake,"  infra. 


Mistake  [t). 

Defence  of  Mistake,  in  an  Action  upon  a  Deed  or  Agreement  in  Writing. 

The  agreement  [or,  deed]  sued  on  was  entered  into  [or,  made]  by  mistake. 
Particulars  are  as  follows  • — 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  II.) 

contain  a  covenant  for  payment  {Saunders  v.  Milsome,  L.  R.  2  Eq.  573  ;  see  Kidd 
Y.  Boone,  L.  R.  12  Eq.  89  ;  40  L.  J.  Ch.  531). 

Where  a  bill  of  exchange  was  given  as  security  for  a  debt  due  under  a  covenant, 
a  judgment  recovered  on  the  bill  without  satisfaction  was  held  to  be  no  answer  to 
an  action  on  the  covenant  {Drake  v.  Mitchdl,  3  East,  251) ;  and  it  seems  that,  in 
general,  where  a  biU,  note,  or  cheque  is  given  as  security  for  a  debt,  an  un- 
satisfied judgment  in  an  action  on  the  bUl,  note;  or  cheque  does  not  merge  the 
right  of  action  for  the  original  debt  (Wegg-Prosser  v.  Evans,  [1894]  3  Q.  B.  101  ; 
[1895]  1  Q.  B.  108  ;  63  L.  J.  Q.  B.  728  ;  64  16.  1 ;  see  arde,  pp.  615,  646). 

A  bond  or  other  specialty  given  for  the  payment  of  rent  which  has  accrued  due 
under  a  parol  demise  does  not  effect  a  merger  {Cage  v.  Adon,  1  Ld.  Ray.  515  ;  1 
Salk.  325). 

(<)  The  fact  that  a  written  contract  was  entered  into  by  mistake  should  be 
specially  pleaded. 

A  person  who  has  entered  into  a  written  contract  cannot  dispute  its  terms  by 
extrinsic  evidence,  but  he  may,  nevertheless,  for  the  purpose  of  obtaining  relief 
from  liability  thereunder,  show  by  oral  evidence  that  the  terms  of  the  written 
contract  have,  by  mistake,  been  drawn  up  in  such  a  manner  as  to  contravene  the 
intention  of  the  parties,  or  that  the  contract  was  entered  into  under  a  mutual 
mistake  as  to  matters  forming  the  basis  of  the  contract  and  essentially  affecting 
it.  In  such  cases,  on  proof  of  the  mistake,  the  Court  has  jurisdiction  to  set  aside 
the  document  or  to  reform  and  rectify  it  in  accordance  with  the  intention  of  the 
parties.  Although,  by  s.  34  (3)  of  the  Judicature  Act,  1873,  actions  for  "  the 
rectification,  or  setting  aside,  or  cancellation  of  deeds  or  other  written  instru- 
ments "  are  assigned  to  the  Chancery  Division,  the  King's  Bench  Division  has 
jurisdiction  to  set  aside  or  rectify  a  deed  or  other  written  instrument,  where  the 
necessity  for  so  doing  arises  in  the  course  of  proceedings  in  that  Division. 
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The  like,  with  a  Counterclaim  for  Rectification. 
Defence. 

1.  The  defendant  denies  that  lie  made  the  agreement  sued  on. 

2.  On  the ,  19 — ,  it  was  verbally  agreed  between  the  plaintifi 

and  the  defendant  that  [here  state  the  agreemerU  actually  made]. 

Where  the  facts  show  that  the  defendant  is  entitled  to  have  the  deed  or  writing 
set  aside  or  rectified,  the  Court  will  treat  it  as  set  aside  or  rectified,  without  any 
formal  judgment  to  that  efEect.  (See  Jud.  Act,  1873,  s.  24  (2) ;  Moslyn  v.  WeM 
Mostyn,  dkc,  Co.,  1  G.  P.  D.  145 ;  45  L.  J.  C.  P.  401 ;  Breslauer  v.  Barwick,  36 
L.  T.  52.)  Accordingly,  where  the  facts  show  a  right  on  the  part  of  the  defendant 
to  have  the  contract,  or  so  much  of  it  as  remains  unperformed,  absolutely  and 
unconditionally  set  aside  on  the  ground  of  mistake,  they  will  constitute  a  complete 
defence  to  the  action  (ante,  p.  490).  Similarly,  it  wUl  be  a  complete  defence  to  an 
action  on  a  written  contract  if  the  facts  show  that  it  has  by  mistake  been  drawn 
up  in  a  manner  contrary  to  the  intention  of  the  parties  but  has  been  fully  per- 
formed according  to  the  terms  reaUy  intended  {Sted  v.  Haddock,  10  Ex.  643  ;  24 
L.  J.  Ex.  78 ;  Caird  v.  Moss,  33  Ch.  D.  22  ;  55  L.  J.  Ch.  854),  or  has  by  lapse  of 
time  or  by  the  default  of  the  plaintiff  become  wholly  impracticable,  so  that 
nothing  further  can  be  done  under  it  (see  Borrowman  v.  Rossd,  16  C.  B.  N.  S.  58  ; 
33L.  J.  0.  P.  111). 

Where  the  written  contract  contains  provisions  purporting  to  be  operative  in 
futuro,  and  the  defendant  desires  not  merely  to  defend  himself  against  the  claims 
made  by  the  plaintiS  in  the  pending  action,  but  also  to  preclude  the  plaintiff 
from  subsequently  making  further  claims  in  respect  of  erroneous  executory 
stipulations  in  the  written  contract,  he  should  add  a  counterclaim  for  the  setting 
aside  or  rectification  of  the  document. 

If,  however,  the  defendant  counterclaims  to  have  the  contract  rectified  with 
the  view  of  himself  enf orciag  a  claim  upon  it  against  the  plaintiff,  and  the  contract 
is  one  required  by  the  Statute  of  Frauds  to  be  in  writing  and  the  statute  is  pleaded, 
he  must  support  his  case  by  written  evidence,  or  by  proof  of  part  performance, 
where  part  performance  will  take  the  case  out  of  the  statute  {Olley  v.  Fisher,  34 
Ch.  D.  367  ;  56  L.  J.  Ch.  208).     As  to  the  Statute  of  Frauds,  see  ante,  p.  573. 

In  general,  where  a  written  contract  has  been  entered  into,  a  mistake,  in  order 

to  constitute  a  defence  to  an  action  on  the  contract  or  to  give  a  right  to  have  it 

set  aside  or  rectified,  must  be  a  mistake  common  to  both  parties  {Sdls  v.  Sdh, 

1  Dr.  &  S.  42  ;  29  L.  J.  Ch.  500  ;   lonides  v.  Pacific  Ins.  Co.,  L.  B.  6  Q.  B.  674 ; 

L.  R.  7  Q.  B.  517 ;   Duke  of  Sutherland  v.  Heathcote,  [1892]  1  Ch.  475,  486 ;  61 

L.  J.  Ch.  248,  251).     Where  a  contract  is-entered  into  by  both  parties  upon  the 

basis  of  a  particular  state  of  facts  existing  which  is  afterwards  found  not  to 

exist,  it  is,  in  general,  one  that  cannot  be  further  enforced  against  a  party  who  on 

discovery  of  the  mistake  objects  on  the  ground  of  the  mistake  {Scott  v.  Coulson, 

[1903]  2  Ch.  249  ;    72  L.  J.  Ch.  600).     A  mistake  of  one  party  only  does  not 

ordinarily  aflord  any  defence  or  ground  for  relief,  unless  it  has  been  caused  by 

some  misrepresentation  or  concealment  by  the  other  party,  or  has  been  known 

to  and  taken  advantage  of  by  him,  where  he  was  under  some  duty  to  disclose  the 

facts  (Torrance  v.  Bolton,  L.  R.  8  Ch.  118  ;   42  L.  J.  Ch.  177  ;   Smith  v.  Hughes, 

L.  R.  6  Q.  B.  597  ;  40  L.  J.  Q.  B.  221 ;  Stewart  v.  Kennedy,  15  App.  Cas.  108). 

An  innocent  misrepresentation  essentially  affecting  the  subject-matter  of  the 
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3.  The  written  contract  referred  to  in  tlie  Statement  of  Claim  was  [pre- 
pared by  the  plaintifi's  solicitor  and  was]  intended  to  embody  the  agree- 
ment made  as  stated  in  paragraph  2  above,  which  was  the  only  agreement 
made  by  the  plaintiff  and  the  defendant. 

4.  The  said  written  contract  was  signed  by  the  plaintifi  and  the  defendant 
in  the  belief  that  it  embodied  the  aforesaid  agreement ;   but  it  does  not 

contract,  and  relied  upon  by  the  party  to  whom  it  was  made,  may  be  sufificient 
ground  for  relief  against  or  rescission  of  the  contract  (Redgrave  y.  Hurd,  20  Ch.  T>.  1 ; 
51  L.  J.  Ch.  113  ;  Adam  v.  NewUgging,  13  App.  Gas.  308  ;  57  L.  J.  Ch.  1066  ; 
Karberg's  Case,  [1892]  3  Ch.  1  ;  61  L.  J.  Ch.  741  ;  and  see  post,  p.  682),  so  long  as 
it  remains  unexecuted  {Seddon  v.  North  Eastern  Salt  Company,  [1905]  1  Ch.  326  ; 
74  L.  J.  Ch.  199  ;  Angd  v.  Jay,  [1911]  1  K.  B.  666  ;  80  L.  J.  K.  B.  458) ;  though 
in  the  absence  of  anjrthing  amounting  to  fraud,  it  would  not  form  ground  for  an 
action  for  damages. 

The  mistake,  in  order  to  afford  a  defence  or  give  a  right  to  relief,  must  in  general 
be  a  mistake  of  fact,  and  not  a  mere  mistake  of  law.  (See  Powell  v.  Smith,  L.  R. 
14  Eq.  85 ;  41  L.  J.  Ch.  734  ;  Ex  p.  Sandys,  42  Ch.  D.  98  ;  58  L.  J.  Ch.  504). 
But  it  seems  that  a  mistake  as  to  mere  private  rights,  or  as  to  the  proper  legal 
construction  to  be  put  upon  particular  documents,  may  in  some  cases  be  considered 
as  amounting  only  to  a  mistake  of  fact,  and  may  therefore  give  a  title  to  relief 
{Cooper  V.  Phibbs,  L.  R.  2  H.  L.  149,  170  ;  Earl  Beauchamp  v.  Tfinn,  L.  R.  6 
H.  L.  223,  234  ;  and  see  Daniell  v.  Sinclair,  6  App.  Cas.  181  ;  50  L.  J.  P.  C.  50  ; 
West  London-  Bank  v.  Kitson,  13  Q.  B.  D.  360  ;  53  L.  J.  Q.  B.  345  ;  FirbanFs 
Executors  v.  Humphreys,  18  Q.  B.  D.  54  :  56  L.  J.  Q.  B.  57). 

Where  the  mistake  is  a  mere  clerical  error  obviously  appearing  to  be  such  on 
the  face  of  the  document  itself,  it  will  be  set  right  by  the  Court  in  its  construction 
of  the  document  {Spyve  v.  Topham,  3  East,  115  ;  Coles  v.  Hulme,  8  B.  &  C.  568  ; 
Burchell  v.  Clark,  2  C.  P.  D.  88  ;  46  L.  J.  C.  P.  115  ;  and  see  Wilson  v.  Wilson, 
5  H.  L.  C.  40  ;  23  L.  J.  Ch.  697). 

A  defendant,  who  is  sued  upon  a  written  contract,  may  plead  that  the  deed  or 
document  sued  upon,  although  bearing  his  seal  or  signature,  was  executed  by  him 
on  a  false  representation  and  under  a  total  mistake  as  to  its  nature  and  in  the 
bona  fide  belief  that  he  was  executing  an  instrument  of  a  whoUy  different  kind, 
and  if  there  was  no  negligence  on  his  part  in  the  matter  these  facts  wiU  in  general 
constitute  a  good  defence  (Thoroughgood's  Case,  2  Co.  9 ;  Pigofs  Case,  11  76. 27  b ; 
Foster  v.  Mackinnon,  L.  B.  4  C.  P.  704  ;  38  L.  J.  C.  P.  310  ;  Lewis  v.  Chy,  67 
L.  J.  Q.  B.  224  ;  Bagot  v.  Chapman,  [1907]  2  Ch.  222  ;  76  L.  J.  Ch.  523  ;  Carlisle, 
d;c..  Banking  Co.  v.  Bragg,  [1911]  1  K.  B.  489  ;  80  L.  J.  K.  B.  472  ;  but 
see  Howatson  v.  Webb,  [1908]  1  Ch.  1  ;  77  L.  J.  Ch.  32). 

A  defendant  in  an  action  on  a  written  contract  may  show  by  oral  evidence  that 
there  was  a  latent  ambiguity  in  the  terms  expressed  in  the  writing,  and  that  those 
terms  were  understood  by  him  and  by  the  plaintiff  in  different  senses,  so  that 
there  was  no  real  contract  between  them  or  no  contract  in  the  sense  alleged  by 
the  plaintiff  (Raffles  v.  Wichelhans,  2  H.  &  C.  906  ;  33  L.  J.  Ex.  160  ;  see  Smidt 
v.  Tidcn,  L.  R.  9  Q.  B.  446  ;  43  L.  J.  Q.  B.  199  ;  Roden  v.  London  Small  Arms  Co., 
46  L.  J.  Q.  B.  213). 

The  remarks  above  made  as  to  defences  on  the  ground  of  mistake  are  in  general 
applicable  also  to  replies  on  the  like  ground  to  defences  setting  up  releases  or  other 
instruments  by  way  of  answer  to  the  plaintiff's  claim.     (See  Lyall  v.  Edwards,  6 
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contain  or  embody  it.  It  was  drawn  up  and  signed  under  a  mutual 
mistake  of  fact,  and  the  defendant  never  agreed  to  tlie  terms  contained 
in  it.  [Here  state  the  particulars  in  which  the  written  contract  differs  from 
the  original  agreement.] 

5.  The  defendant  is  now  and  always  has  been  ready  and  willing  to  sign 
any  written  contract  which  correctly  embodies  the  terms  of  his  said  agree- 
ment, but  no  such  contract  has  ever  been  tendered  to  him  for  signature. 

Counterclaim. 

6.  The  defendant  repeats  paragraphs  2,  3,  and  4  of  the  defence,  and 
claims  to  have  the  said  written  contract  rectified,  so  as  to  embody  the 
agreement  actually  made  or  to  have  it  treated  as  being  so  rectified. 


Money  Lent  (m). 

Denial  of  the  Lending. 

The  plaintiff  did  not  lend  to  the  defendant  the  money  alleged,  or  any 
part  thereof.  [Add,  if  such  is  the  case,  He  gave  the  said  money  to  the 
defendant  as  a  gift.] 


Defence  that  the  Sum  Lent  was  less  than  the  Amount  Claimed. 

The  plaintifi  lent  the  defendant  £ and  no  more. 

[Here  state  any  defence  as  to  the  amount  admitted  to  hare  been  lent,  or  plead 
paytnent  of  that  amount  into  Court.] 


For  a  Form  of  Counterclaim  for  Money  lent,  see  R.  S.  C,  1883,  App.  D., 
Sect.  VIIL,  ante,  p.  461. 


Defence  and  Counterclaim  under  the  Money  Lenders  Act,  1900,  s.  1  {x). 

Defence. 
1.  The  plaintifi  at  the  date  when  it  is  alleged  that  the  money  claimed  was 
lent  to  the  defendant  [or,  when  the  agreement  or  security  sued  on  was  made] 
was  a  money  lender. 

H.  &  N.  337  ;  30  L.  J.  Ex.  193  ;  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225 ;  26  L.  J. 
C.  P.  1.) 

As  to  payments  made  by  mistake,  see  ante,  p.  202. 

(u)  See  ante,  p.  197,  and  see  "  Gift,"  post,  p.  754. 

{x)  By  the  Money  Lenders  Act,  1900  (63  &  64  Vict.  u.  51),  sect.  1  (1),  "  Where 
proceedings  are  taken  in  any  Court  by  a  money  lender  for  the  recovery  of  any 
money  lent  after  the  commencement  of  this  Act,  or  the  enforcement  of  any  agree- 
ment or  security  made  or  taken  after  the  commencement  of  this  Act,  in  respect 
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2.  The  interest  charged  in  respect  of  the  sum  actually  lent  is  [or,  the 
amounts  charged  for  expenses,  inquiries,  fines,  bonus,  premium,  renewals, 
and  charges  for are]  excessive  and  the  transaction  is  harsh  and  un- 
conscionable, or  is  such  that  a  Court  of  equity  would  give  relief. 

of  money  lent  either  before  or  after  the  commencement  of  this  Act,  and  there  is 
evidence  which  satisfies  the  Court  that  the  interest  charged  in  respect  of  the  sum 
actually  lent  is  excessive,  or  that  the  amounts  charged  for  expenses,  inquiries, 
fines,  bonus,  premium,  renewals,  or  any  other  charges,  are  excessive,  and  that,  in 
either  case,  the  transaction  is  harsh  and  unconscionable,  or  is  otherwise  such  that 
a  Court  of  equity  would  give  relief,  the  Court  may  re-open  the  transaction,  and 
take  an  account  between  the  money  lender  and  the  person  sued,  and  may,  not- 
withstanding any  statement  or  settlement  of  account  or  any  agreement  purport- 
ing to  close  previous  dealings  and  create  a  new  obligation,  re-open  any  account 
already  taken  between  them,  and  relieve  the  person  sued  from  payment  of  any 
sum  in  excess  of  the  sum  adjudged  by  the  Court  to  be  fairly  due  in  respect  of 
such  principal,  interest,  and  charges,  as  the  Court,  having  regard  to  the  risk  and 
all  the  circumstances,  may  adjudge  to  be  reasonable  ;  and  if  any  such  excess  has 
been  paid,  or  allowed  in  account,  by  the  debtor,  may  order  the  creditor  to  repay 
it ;  and  may  set  aside,  either  wholly  or  in  part,  or  revise,  or  alter,  any  security 
given  or  agreement  made  in  respect  of  money  lent  by  the  money  lender,  and  if  the 
money  lender  has  parted  with  the  security  may  order  him  to  indemnify  the 
borrower  or  other  person  sued." 

(2)  "  Any  Court  in  which  proceedings  might  be  taken  for  the  recovery  of  money 
lent  by  a  money  lender  shall  have  and  may,  at  the  instance  of  the  borrower  or 
surety  or  other  person  liable,  exercise  the  like  powers  as  may  be  exercised  under 
this  section,  where  proceedings  are  taken  for  the  recovery  of  money  lent,  and  the 
Court  shall  have  power,  notwithstanding  any  provision  or  agreement  to  the 
contrary,  to  entertain  any  application  under  this  Act  by  the  borrower  or  surety, 
or  other  person  liable,  notwithstanding  that  the  time  for  repayment  of  the  loan 
or  any  other  instalment  thereof,  may  not  have  arrived." 

(4)  "  The  foregoing  provisions  of  this  section  shall  apply  to  any  transaction 
which,  whatever  its  form  may  be,  is  substantially  one  of  money  lending  by  a  money 
lender." 

This  enactment  is  not  confined  to  cases  in  which  the  Courts  of  equity  would 
formerly  have  granted  relief,  but  extends  also  to  all  cases  where  the  transaction 
is  harsh  and  unconscionable  {In  re  a  Debtor,  [1903]  1  K.  B.  706 ;  72  L.  J.  K.  B. 
382  ;  Samud  v.  NewboU,  [1906]  A.  C.  461  ;  75  L.  J.  Ch.  705).  It  was  applied 
to  a  case  where  there  was  in  the  contract  a  clause  which  made  the  whole  unpaid 
debt  repayable  at  once  in  case  of  non-payment  of  any  instalment,  instead  of  by 
instalments,  and  made  interest  run  upon  such  unpaid  debt,  thus  increasing  greatly 
the  interest  payable  ;  it  appearing  that  this  effect  of  the  clause,  though  intended 
by  the  lender,  was  not  appreciated  or  understood  by  the  borrower  (Levene  v. 
Greenwood,  20  Times  L.  R.  389.  See  further,  Wdls  v.  AUott,  [1904]  2  K.  B.  842  ; 
73  L.  J.  K.  B.  1023  ;  Wells  v.  Joyce,  [1905]  2  Ir.  R.  134  ;  PaH  v.  Bond,  22  Times 
L.  R.  253  ;  94  L.  T.  390).  Interest  at  75  per  cent,  has,  however,  been  held  not  to 
be  "excessive  "  in  a  case  where  the  risk  was  believed  to  be  great,  and  the  borrower 
understood  the  nature  of  the  transaction,  and  no  other  elements  of  harshness 
were  present  {Carringtons,  Ltd.  v.  Smith,  [1906]  I  K.  B.  79  ;  75  L.  J.  K.  B.  49). 
Before  this  statute  the  Courts  of  equity  in  oases  of  unconscionable  bargains  with 
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Particvdars : — [State  the  particulars  relied  on  as  bringing  the  case  within 
the  section.^ 

[3.  The  amount  fairly  due  from  the  defendant  to  the  plaintifE  in  respect 

of  principal,  interest  and  charges,  does  not  exceed  £ ,  heing  £ ,  the 

amount  actuallj  lent,  and  £ for  interest  thereon  at  £ per  cent. 

per  annum,  and  the  defendant  brings  the  said  £ into  Court  and  says 

that  that  sum  is  sufficient  to  satisfy  the  plaintifi's  claim.] 

Counterclaim. 

4.  The  defendant  relies  on  all  the  facts  stated  in  the  Defence,  and  claims 
relief  under  the  Money  Lenders  Act,  1900,  and  to  have  the  transaction 
re-opened  and  an  account  taken  between  the  plaintifE  and  the  defendant  and 
to  be  relieved  from  payment  of  any  sum  in  excess  of  the  amount  fairly  due 
in  respect  of  principal,  interest  and  charges. 


Money  P.\id  (y). 
Denial  of  the  Payment. 
The  defendant  never  paid  the  said  money  or  any  part  of  it. 


Denial  of  the  Request  (z). 

The  defendant  denies  that  he  ever  requested  the  plaintifi  to  pay  the 
said  money  or  any  part  of  it,  or  that  it  was  paid,  if  at  all,  either  for  him  or 
at  his  request. 

expectant  heirs  and  persons  entitled  to  reversionary  or  future  interests  ia  property 
would  grant  relief  on  the  terms  of  repayment  of  the  actual  advance  with  a  reason- 
able rate  of  interest.  (See  Aylesford  v.  Morris,  L.  R.  8  Ch.  484 ;  42  L.  J.  Ch.  546 ; 
BrencMey  v.  Higgins,  70  L.  J.  Ch.  788 ;  and  see  as  to  analogous  cases.  Fry  v.  Lane, 
40  Ch.  D.  312  ;  58  L.  J.  Ch.  113  ;  James  v.  Kerr,  40  Ch.  D.  449  ;  58  L.  J.  Ch.  355.) 

An  action  will  lie  for  relief  under  the  Act  without  waiting  for  the  money  lender 
to  sue.  (Bonnard  v.  Dott,  21  Times  L.  R.  491.)  And  under  it  a  transaction  closed 
and  completed  by  the  repayment  of  the  money  lent  may  be  re-opened  (Samuel  v. 
Newhold,  supra).  A  contract  entered  into  as  a  money-lender  by  a  person  who  is 
not  registered  as  such  is  illegal  (Victorian  Syndicate  v.  Dott,  21  Times  L.  R.  743), 
and  the  Court  wiU  make  a  declaration  that  the  debt  cannot  be  recovered  (Chapman 
V.  Midiaelsan,,  [1908]  2  Ch.  612  ;  [1909]  1  Ch.  238 ;  78  L.  J.  Ch.  272).  But  if  the 
borrower  asks  for  any  equitable  relief  (e.g.,  the  delivery  up  by  the  money  lender  of 
bills  of  exchange  deposited  by  the  borrower  with  him  as  security  for  the  loan),  the 
Court  will  compel  the  borrower  to  do  equity,  i.e.,  will  refuse  to  order  the  return 
of  these  bills  except  on  condition  that  the  plaintiS  repay  the  money  which  he 
has  received  on  loan  (Lodger.  National  Union  Investment  Co.,  [1907]  1  Ch.  300  ;  76 
L.  J.  Ch.  187). 

A  form  of  judgment  re-opening  a  loan  transaction  and  directing  an  account  will 
be  found  in  Saunders  v.  Newbold,  [1905]  1  Ch.  260  ;  74  L.  J.  Ch.  120. 

(y)  See  ante,  p.  198. 

(z)  If  the  plaintiff  alleges  circumstances  implying  a  request,  the  defendant  must 
deal  specifically  with  such  allegations.     (See  ante,  pp.  447,  449,  450.) 
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[Or,  The  defendant  says  that  if  the  plaintiff  in  fact  paid  the  said  money 
or  any  part  of  it  he  did  not  do  so  for  the  defendant  or  at  his  request  or 
under  any  circumstances  such  as  would  render  the  defendant  liable  in 
respect  thereof.] 

[Or,  The  plaintiS  did  not  pay  the  said  money  or  any  part  of  it  for  the 
defendant,  or  at  his  request.] 


Money  Eeceived  (a). 
Denial  of  the  Beceift  of  the  Money. 
The  defendant  did  not  receive  the  said  money  or  any  part  of  it. 


Denial  of  the  Receipt  of  the  Money  for  the  use  of  the  Plaintiff  (a). 

If,  which  is  denied,  the  defendant  received  the  said  money  or  any  part 
of  it  at  all,  he  did  not  do  so  for  the  use  of  the  plaintifi  or  under  any  cir- 
cumstances such  as  would  entitle  the  plaintifi  to  recover  it  from  him. 

[Or,  The  defendant  received  the  said  money,  but  he  did  not  receive  it,  or 
any  of  it,  for  the  use  of  the  plaintifi.] 


Defence  that  the  Money  teas  received  in  the  Course  of  a  Joint  Venture  which 

Failed. 

[Further  or  in  the  alternative]  the  defendant  says  that  the  said  moneys 
were  received  and  paid  (if  at  all)  in  the  course  and  for  the  purpose  of  a  joint 

venture  and  on  the  terms  agreed  to  verbally  on  the  ■ ,  19 — ,  that 

the  plaintifi  should  share  in  the  profits  of  the  said  venture  if  it  succeeded 
and  should  lose  the  said  moneys  if  it  failed  and  not  on  the  terms  that  he 
should  be  repaid  the  same  in  the  event  of  such  failure  and  the  said  venture 
failed. 


Mortgage  (6). 
Defence  to  an  Action  upon  a  Covenant  for  Payment  in  a  Mortgage  Deed  (b). 

1.  The  defendant  did  not  execute  the  alleged  mortgage  deed. 

2.  The  plaintifi  released  the  debt  by  deed  dated  the ,  19 — . 

(a)  See  ante,  p.  199.  The  Statement  of  Claim  should  state  the  facts  relied  on 
as  showing  that  the  money  was  received  to  the  use  of  the  plaintifp,  and  if  it  does 
BO,  such  facts  should  be  specifically  denied  or  otherwise  dealt  with  by  the 
defence.     (Order  XXI.,  i.  3  ) 

(6)  See  "  Mortgage,"  ante,  p.  207  ;  "  Release,"  post,  p.  665  ;  "  Limitation, 
Statutes  of,"  ante,  p.  631. 
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3.  The  debt  was  barred  by  the  Statute  of  Limitations  [state  which,  e.g., 
the  Eeal  Property  Limitation  Act,  1874,  s,  8]. 


Partners  (c). 

Defence  hy  the  Defendant  Firm  (d). 

[When  the  partners  agree  in  putting  in  a  Defence  common  to  all,  they  should 
deliver  one  Defence,  ivhich  should  he  in  the  ordinary  form.] 


Defence  by  an  Individual  Partner  {d). 

Defence 
of  the  defendants  C.  D.  &  Co., 
by  E.  F.,  one  of  the  partners  appearing  in  this  action. 

„■  [  [Here  state  the  defence  in  the  ordinary  form.] 

The  Court  or  a  judge  has  a  summary  jurisdiction,  under  7  Geo.  2,  o.  20,  s.  1,  and 
the  0.  L.  P.  Act,  1852,  s.  219,  to  stay  proceedings  in  actions  brought  on  covenants 
(or  bonds)  for  mortgage  debts,  and  in  actions  brought  by  a  mortgagee  for  the 
recovery  of  the  mortgaged  land,  and  to  compel  a  reconveyance  and  delivery  of  the 
title  deeds  by  him,  on  payment  by  the  defendant  of  principal  and  costs. 

The  mortgagor's  covenant  for  payment  may  be  extinguished  or  suspended  by 
the  mortgagee  accepting  from  him  a  new  covenant  to  pay  a  sum  including  the 
debt  at  a  more  distant  date,  and  in  such  case  a  surety  for  the  payment  of  the 
original  debt  would  be  discharged  from  liability  (Bolton  v.  Biickenham,  [1891] 
1  Q.  B.  278  ;  60  L.  J.  Q.  B.  261 ;  Bolton  v.  Salmon,  [1891]  2  Ch.  48  ;  60  L.  J.  Ch. 
237). 

Judgment  for  principal  and  interest  due  under  the  ordinary  covenants  in  a 
mortgage  deed  extinguishes  the  covenant  for  interest.     (See  ante,  p.  647.) 

(c)  See  "  Partners,"  ante,  p.  209.  Before  the  Judicature  Acts  it  was,  La  general, 
a  good  defence  at  law  to  an  action  for  debt  or  breach  of  contract  to  show  that  the 
plaintiff  and  the  defendant  were  partners,  and  that  the  alleged  cause  of  action 
formed  part  of  unadjusted  partnership  transactions,  and  that  the  ascertainment 
of  the  rights  of  the  parties  involved  the  taking  of  a  partnership  account  (Bosanquet 
v.  Wray,  6  Taunt.  597  ;  Worall  v.  Grayson,  1  M.  &  W.  106  ;  Gregory  v.  Hartnall, 
lb.  183).  This  would  now  merely  furnish  ground  on  which  the  action  might  be 
transferred  to  the  Chancery  Division.     (See  ante,  p.  210.) 

(d)  Where  the  defendants  are  sued  as  a  firm  in  the  firm  name,  any  Defence 
delivered  must  be  a  Defence  for  the  firm.  If  the  partners  can  agree  on  delivering 
a  joint  Defence,  they  should  do  so.  But  any  or  each  partner  who  appears  is 
entitled  to  put  in  a  separate  Defence  [Ellis  v.  Wadeson,  [1899]  1  Q.  B.  714  ;  68 
L.  J.  Q.  B.  604).  If  he  does  so  it  must  slUl  be  a  Defence  for  the  firm,  and  should 
be  in  the  second  of  the  above  forms.  If  one  or  more  of  several  partners  die,  the 
surviving  partner  or  partners  must  still  defend  in  the  name  of  the  firm,  and 
judgment  can  only  be  obtained  against  the  firm,  and  only  the  assets  of  the  firm 
or  the  surviving  partners  are  liable  (/6.). 
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Defence  of  a  Retired  Partner  to  an  Action  against  himself  and  his  former 
Partners  for  a  Debt  incurred  by  the  PaHnershif  as  originally  constituted, 
that  he  has  hy  Agreement  been  discharged  from  the  Claim  (e). 

Defence  of  the  Defendant  C  D. 

1.  The  defendant  G.  D.  on  the ,  19—,  after  the  alleged  sale 

and  delivery  \or,  as  the  case  may  be],  retired  from  the  said  partnership  of 
C.  D.  &  Co.,  and  transferred  his  share  and  interest  therein  to  the  defendants 
E.  F.  and  G.  H.,  for  the  purpose  of  their  continuing  the  business  of  the  said 
firm  in  partnership  together,  and  thereupon,  by  an  agreement  between 
the  plaintifi  and  the  defendant  C.  D.  and  the  other  defendants,  the  said 
other  defendants  took  upon  themselves  the  liability  of  the  defendant  C.  D. 
to  the  plaintifi  in  respect  of  the  said  sale  and  delivery  [or,  as  the  case  may  be] 
and  undertook  to  be  themselves  liable  to  the  plaintiff  in  respect  thereof, 
and  the  defendant  C.  D.  was  then  discharged  from  all  liability  to  the 
plaintiff  in  respect  of  such  sale  and  delivery  [or,  as  the  case  may  be]. 

Particulars  of  the  Agreement : 

The  agreement  was  contained  in  letters  dated,  &c.  [or,  is  to  be  implied 
from  conduct  and  course  of  dealing  as  follows  : — stating  the  nature  thereof]. 


Patents  (/). 


Payment  (g). 

Defence  of  Payment  before  Action. 

The  defendant  [or,  A.  B.,  the  defendant's  agent]  satisfied  and  discharged 
the  plaintiff's  claim  by  payment  before  action  to  the  plaintiff  [or,  to  G.  D., 

the  plaintiff's  agent]  [in  cash  or  by  cheque]  on  the ,  19 — . 

{R.  S.  G.,  1883,  App.  D.,  Sect.  IV.) 

(e)  See  the  Partnership  Act,  1890,  s.  17. 

( / )  See  ante,  p.  212,  and  post,  p.  802.  Where  a  patent  was  assigned  in  con- 
sideration of  royalties  to  be  paid  by  the  assignee,  it  was  held  that  there  was  no 
implied  contract  on  the  part  of  the  assignee  to  keep  up  the  patent  by  paying 
fees,  &o.  {In  re  Railway  Appliances  Go.,  38  Ch.  D.  597  ;  57  L.  J.  Oh.  1027  ;  see 
Hamlyn  v.  Wood,  [1891]  2  Q.  B.  488  ;  60  L.  J.  Q.  B.  734). 

{g)  The  defence  of  payment  must  be  specifically  pleaded  (Ord.  XIX.,  r.  15). 

Payment  need  not  be  pleaded  of  sums  specifically  credited  by  the  plaintiff  in  his 
Statement  of  Claim  or  particulars.  If  the  plaintifE  merely  gives  credit  for  a  lump 
sum,  or  claims  to  recover  a  certain  balance  of  account  without  giving  credit  for 
any  particular  sum  or  sums,  the  defendant  is  entitled  to  apply  for  particulars,  with 
dates  and  items  of  the  amounts  credited. 
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Bojence  to  an  Action  upon  a  Covenant  for  the  Paytmnt  of  a  Liquidated  Amount 
in  Money  at  a  Specified  Time,  of  Payment  on  the  Day  named  in  the 
Covenant. 

The  defendant  made  payment  to  the  plaintifi  on  the  day  according  to 
the  covenant. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

If  in  a  contract  under  which  money  has  to  he  paid  there  is  no  stipulation  as  to 
the  place  of  payment,  it  is  in  general  the  duty  of  the  debtor  to  seek  out  the 
creditor  and  pay  him  at  whatever  place  he  happens  to  be  in  (see  Bohey  v.  Snaefdl 
Co.,  20  Q.  B.  D.  152  ;  57  L.  J.  Q.  B.  134  ;  Thorn  v.  City  Bice  Mills,  40  Ch.  D. 
357,  359  ;  58  L.  J.  Ch.  297  ;  Northey  Stone  Co.  v.  Gidney,  [1894]  1  Q.  B.  at  p.  100  ; 
O'Mara,  Ltd.  v.  Dodd,  [1912]  2  I.  R.  55) ;  but  if  the  contract  is  an  English  one 
and  the  creditor  was  within  the  realm  when  it  was  made,  the  debtor  is  not,  in 
general,  bound  to  follow  him  abroad  to  pay  him  if  he  has  since  the  making  of  the 
contract  left  the  realm  {Fessard  v.  Mugnier,  18  C.  B.  N.  S.  286  ;  34  L.  J.  C.  P.  126). 

In  general,  a  payment  of  a  smaller  sum  is  no  satisfaction  of  a  Uquidated  debt 
of  greater  amount,  there  being  no  consideration  for  giving  up  the  remainder. 
(See  ante,  p.  481.)  Hence,  where  part  only  of  the  debt  sued  for  has  been  paid,  the 
correct  course  is  to  limit  the  defence  of  payment  by  pleading  it  only  as  to  that 
part  of  the  plaintifE's  claim  which  has  been  satisfied  by  the  payment.  But  pay- 
ment of  a  smaller  sum  may  amount  to  a  discharge  of  a  larger  debt,  when  it  is 
made  by  a  third  party  or  under  a  vahd  contract  which  is  supported  by  some  new 
consideration.  In  the  last-mentioned  cases  the  facts  which  make  the  payment 
a  good  discharge  of  the  whole  debt  must  be  specially  pleaded ;  they  cannot  be 
set  up  under  an  ordinary  defence  of  payment  in  one  of  the  forms  given  in  the 
text. 

The  giving  and  acceptiag  of  a  negotiable  security,  as  a  biU  or  note,  for  ajuk  on 
account  of  the  cause  of  action,  suspends  the  right  of  action  during  the  running  of 
the  security  and  until  default  in  payment,  and  constitutes  a  good  defence  to  an 
action  during  that  time.  (See  ante,  p.  532.)  If  the  security  is  duly  paid,  it 
operates  as  payment  of  the  debt  as  from  the  date  of  the  security  (Felix  Hadiey  S 
Co.  V.  Hadiey,  [1898]  2  Ch.  680  ;  67  L.  J.  Ch.  694),  and  may  be  proved  under  the 
common  defence  of  payment,  though  it  is  generally  better  to  plead  the  giving  of 
the  security  and  its  payment  specially  (Feam  v.  Cochrane,  4  C.  B.  274 ;  Thorne  v. 
Smith,  10  C.  B.  659).  If  the  security  is  dishonoured  and  is  in  the  hands  of  the 
plaintiff,  the  original  right  of  action  revives  where  the  plaintiff  has  been  guilty 
of  no  laches. 

A  negotiable  security  may  also  be  given  and  accepted  in  complete  satisfaction 
and  discharge  of  the  cause  of  action,  and  not  merely  for  and  on  account  thereof  as 
above ;  the  transaction  then  becomes  an  accord  and  satisfaction  and  operates 
as  a  discharge  of  the  debt,  even  if  the  security  is  of  smaller  amount  than  the  amount 
of  the  debt.     (See  ante,  p.  484.) 

If  a  creditor  accepts  from  his  debtor  on  account  of  the  debt  a  cheque  drawn  in 
the  ordinary  form,  the  transaction  operates  as  a  conditional  payment  until  the 
cheque  is  presented,  and  if  upon  due  presentation  the  cheque  is  dishonoured,  the 
origmal  debt  revives  (Cohen  v.  Hale,  3  Q.  B.  D.  371,  373 ;  47  L.  J.  Q.  B.  496). 
When  a  cheque  in  payment  of  a  debt  is  sent  by  post  and  lost  in  transit,  the  loss 
falls  on  the  sender  unless  he  can  prove  a  request  for  payment  by  post  (Pennington 

B.L.  42 
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Defence  to  a  like  Action,  of  Payment  after  the  Day  named  in  the  Covenant. 

The  defendant  made  payment  to  the  plaintifi,  after  the  day  named,  and 

before  action,  viz.,  on  the ,  19 — ,  of  the  principal  and  interest 

mentioned  in  the  covenant. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


For  like  Defences  to  Actions  on  Common  Money  Bonds,  see  "  Bonds,"  ante, 

p.  536. 


For  a  Precedent  of  a  Plea  of  Payment  by  Set-off  of  Cross  Demands  in  a 
settled  Account,  and  Payment  of  the  Balance  thereby  shown  to  be  dve, 
see  ante,  p.  487. 

V.  Crossley,  77  L.  T.  43).  As  to  the  effect  of  delay  in  presenting  a  cheque  sent  in 
payment  of  a  debt,  see  Hopkins  v.  Ware,  L.  R.  4  Ex.  268,  and  ante,  p.  94. 

Payment  by  or  to  one  of  several  partners  or  joint  debtors  or  jomt  creditors  is 
primA  facie  a  discharge  of  the  claim  as  to  aU  of  them.  (See  Beaumont  v.  Greathead, 
2  G.  B.  494  ;  Thome  v.  Smith,  10  C.  B.  659  ;  and  arUe,  p.  482.)  But  payment 
of  a  debt  due  to  one  partner  as  a  private  and  separate  matter,  unconnected  with 
the  business  of  the  firm,  made  to  the  firm  is  prima  facie  not  a  discharge  of  such 
debt  (Powell  v.  Brodhurst,  [1901]  2  Ch.  160,  164  ;  70  L.  J.  Ch.  587). 

Payment  to  an  agent  should  prima  facie  be  made  in  cash  in  the  absence  of 
agreement  to  the  contrary,  since  it  is  beyond  the  scope  of  an  agent's  authority  to 
take  payment  by  bill,  cheque,  or  the  like  if  he  has  not  been  expressly  empowered 
by  his  principal  so  to  do,  or  impliedly  authorised  so  to  do  by  the  practice  between 
them,  or  by  the  known  usage  of  the  particular  trade,  or  by  the  general  practice 
adopted  in  similar  transactions.  (See  Pape  v.  Westacott,  [1894]  1  Q.  B.  272  ; 
63  L.  J.  Q.  B.  222  ;  Anderson  v.  Sutherland,  2  Com.  Cas.  65.) 

A  doubt  sometimes  occurs  as  to  whether  a  particular  transaction  amounts  to  a 
payment  or  a  set-off  (Hewlett  v.  Allen,  [1894]  A.  C.  383,  389),  and  in  such  a  case 
it  is  advisable  to  plead  both  defences. 

Payment  of  a  debt,  where  the  payment  was  made  and  accepted  after  the  time 
for  payment,  but  before  action,  is  a  complete  defence,  and  the  creditor  is  not 
entitled  in  such  case  to  sue  for  nominal  damages  for  detention  of  the  debt 
(Beaumont  v.  Oreathead,  2  C.  B.  494). 

Whether  a  particular  debt  has  been  paid  or^ot,  may,  in  some  cases,  depend  upon 
whether  a  payment  is  to  be  attributed  to  it,  or  to  some  other  debt  at  the  time  of 
the  payment  existing  between  the  parties.  The  power  of  appropriation  is,  in  the 
first  instance,  in  the  payer.  He  may,  in  making  the  payment,  appropriate  it  to  a 
particular  debt,  but  if  he  does  not,  then  the  recipient  may,  in  general,  elect  to 
which  of  the  debts  it  should  be  appropriated,  and  this  he  may  do  at  any  time 
(Anon.,  Cro.  Eliz.  68  ;  Clayloiis  Case,  11  Mer.  585,  608  ;  Cory  v.  Ovmers  of  the 
Mecca,  [1897]  A.  C.  286),  even  when  he  is  being  examined  as  a  witness  in  an  action 
agamst  him  by  the  debtor  (Seymour  v.  Pickett,  [1905]  1  K.  B.  715 ;  74  L.  J.  K.  B. 
413).  A  creditor  is  not  irrevocably  bound  by  bis  appropriation  until  such  appro- 
priation is  communicated  to  the  debtor  (Simson  v.  Ingham,  2  B.  &  C.  65). 
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Defence  of  Satufaction  by  Payment  of  a  Smaller  Sum  by  a  Third  Party  : 
see  "  Accord  and  Satisfaction,"  ante,  p.  485. 


Defence  of  Payment  to  a  Judgment  Creditor  of  the  Plaintiff  under  an  Order 
of  Attachment  under  Ord.  XLV. :  see  "  Attachment  of  Debt,"  ante, 
p.  506. 


Defence  to  an  Action  for  a  Simple  Contract  Debt  of  Payment  after  Action  (h). 

The  defendant  satisfied  the  claim  by  payment  to  the  plaintifi  after  action 

on  the ,  19 — . 

{R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Confession  of  a  Defence  of  Payment  after  Action  :    see  "  Confession," 

ante,  p.  555. 


Payment  into  Court  (i). 

Defence  of  Payment  into  Court  as  to  Part  of  a  Liquidated  Claim,  with  a 
Defence  on  the  Facts  as  to  the  Residue  of  the  Claim. 

1.  Except  as  to  £200,  parcel  of  the  money  claimed  [here  state  some  matter 
of  defence,  as,  for  instance,  where  an  architect's  certificate  was  a  condition 

(h)  As  to  pleading  grounds  of  defence  which  have  arisen  after  action,  see  ante, 
p.  645. 

(i)  By  Ord.  XXII.,  r.  I,  "  Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may,  before  or  at  the  time  of  delivering  his  defence,  or  at 
any  later  time  by  leave  of  the  Court  or  a  judge,  pay  into  Court  a  sum  of  money 
by  way  of  satisfaction,  which  shall  be  taken  to  admit  the  claim  or  cause  of  action 
in  respect  of  which  the  payment  is  made ;  or  he  may,  with  a  defence  denying 
liabihty  (except  in  actions  or  counterclaims  for  libel  or  slander),  pay  money  into 
Court  which  shall  be  subject  to  the  provisions  of  Rule  6 :  Provided  that  in  an 
action  on  a  bond  under  the  statute  8  &  9  WiU.  3,  c.  11,  payment  into  Court  shall 
be  admissible  to  particular  breaches  only,  and  not  to  the  whole  action." 

Payment  into  Court  under  Ord.  XXII.  can  only  be  made  in  cases  where  the 
plaintiff's  claim  is  for  "  a  debt  or  damages,"  and  the  order  is  therefore  not  appli- 
cable to  a  case  where  the  plaintiff  sues  for  an  account  {Nichols  v.  Evens,  22  Ch.  D. 
611 ;  52  L.  J.  Ch.  383),  or  to  establish  a  right,  or  for  an  injunction  alone  [Ooote  v. 
Ford,  [1899]  2  Ch.  93 ;  68  L.  .J.  Ch.  508) ;  but  it  applies  to  actions  where  debts  or 
damages  are  sought  together  with  other  rehef  (Moon  v.  Dickinson,  63  L.  T.  371). 

By  r.  2,  "  Payment  into  Court  shall  be  signified  in  the  defence,  and  the  claim 
or  cause  of  action  in  satisfaction  of  which  such  payment  is  made  shall  be  specified 
therein." 
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precedent  to  the  cause  of  action,  the  arcliitect  did  not  grant  his  certificate 
pursuant  to  the  contract]. 

2.  As  to  the  said  £200,  parcel  of  the  money  claimed,  the  defendant  brings 

By  r.  7,  "  The  plaintifE,  when  payment  into  Court  is  made  before  deliveiy  of 
defence,  may  within  four  daya  after  the  receipt  of  notice  of  such  payment,  or 
when  such  payment  is  first  fignified  in  a  defence,  may  before  reply,  or  where  no 
reply  is  ordered  within  ten  days  from  delivery  of  defence  or  the  last  of  the  defences, 
accept  in  satisfaction  of  the  claim  or  cause  of  action  in  respect  of  which  such 
payment  has  been  made  the  sum  so  paid  in,  in  which  case  he  shall  give  notice 
to  the  defendant  in  the  Form  No.  4  in  Appendix  B.,  and  shall  be  at  liberty 
in  case  the  entire  claim  or  cause  of  action  is  thereby  satisfied,  to  tax  his  costs 
after  the  expiration  of  four  days  from  the  service  of  such  notice,  unless  the 
Court  or  a  judge  shall  otherwise  order,  and  in  case  of  non-payment  of  the  costs 
within  forty-eight  hours  after  such  taxation,  to  sign  judgment  for  his  costs  so 
taxed." 

Payment  into  Court  may  be  made  and  pleaded  to  one  or  more  of  several  causes 
of  action,  or  to  a  severable  part  thereof,  or  to  a  part  of  an  alleged  debt,  and  in 
such  cases  the  defence  of  payment  into  Court  should  be  limited  accordingly.  But 
for  the  reason  stated,  ante,  p.  657,  the  plaintiff  cannot  pay  a  lesser  sum  into  Court 
in  satisfaction  of  a  larger  liquidated  claim. 

Where  interest  or  damages  in  respect  of  a  continuing  cause  of  action  have 
accrued  subsequently  to  the  commencement  of  the  action,  the  sum  paid  into 
Goiut  must  cover  the  amount  due  up  to  the  time  of  pleading  the  payment  into 
Court. 

In  cases  where  payment  into  Court  of   a  smaller  amount  than  the  claim  is 
pleaded  generally  to  a  claim  consisting  of  several  distinct  heads  of  claim,  the 
defendant  should  in  his  Defence  give  particulars  specifying  in  respect  of  which 
heads  the  payment  is  made.     (See  r.  2,  above  cited.)    If  he  fails  to  do  so  such 
particulars  may  be  ordered  {Bowe  v.  Kelly,  59  L.  T.  139  ;  Ocean  Steamship  Co.  v. 
Ocean  Ins.  Co.,  2  Times  L.  R.   425 ;   Bovlton  v.  Houlder  (No.  1),  9  Com.  Cas. 
75 :   19  Times  L.  R.  635 ;  The  James  Tiicker,  <fcc.,  Co.  v.  Lamport  tk  Holt,  23 
Times  L.  R.  10) ;  but  the  more  omission  to  specify  such  claim  or  cause  of  action 
^vill  not  render  the  payment  into  Court  nugatory  (Benning  v.  Ilford  6as  Co.,  [1907] 
2  K.  B.  290  ;   76  L.  J.  K.  B.  681).     A  defendant,  however,  cannot  make  alter- 
native payments  into  Court  in  respect  of  two  inconsistent  defences  (Chapman  v. 
Westerby,  [1914]  W.  N.  64) .  Where  the  payment  into  Court  is  made  in  respect  of  part 
only  of  the  claim  or  cause  of  action,  the  plaintiff,  if  he  thinks  fit,  may  entitle  himself 
to  tax  costs  and  sign  judgment  under  r.  7,  above  cited,  by  abandoning  the  residue 
of  his  claim,  which  he  may  ordinarily  do  by  delivering,  either  before  or  at  the 
time  of  the  delivery  of  a  notice  of  acceptance  in  satisfaction,  a  notice  of  with- 
drawal under  Ord.  XXVI.,  as  to  the  residue  of  his  claim.     (See  ante,  p.  555.)     An 
action  may  be  thus  discontinued  as  to  any  part  of  the  claim  without  an  order  for 
that  purpose  in  any  case  where  no  Defence  has  been  deUvered,  or  where  the 
plaintiff  has  taken  no  proceeding   (other  than  an  interlocutory  application) 
subsequent  to  the  payment  mto  Court  {lb.).    It  seems  also  that  in  some  oases 
where  money  has  been  paid  into  Court  as  to  part  of  a  claim  a  notice  by  the 
plaintiff  that  he  accepts  the  same  in  full  satisfaction  of  all  the  causes  of  action 
sued  upon  is  equivalent  to  a  notice  of  discontinuance  of  the  action  as  to  the 
residue  {M'lltvraith  v.  Oreen,  U  Q.  B.  D.  766  ;   54  L.  J.  Q.  B,  41),     One  action 

Digitized  by  Microsoft® 


PAYMENT  INTO    COURT  661 

[or,  tas  brought]  into  Court  £200,  and  says  that  that  sum  is  enough  to 
satisfy  the  plaintiff's  claim  herein  pleaded  to. 

{See  R.  S.  0.,  1883,  Ajip.  E.,  Sect.  II.) 


may  consist  of  several  items ;  nevertheless  the  defendant  is  entitled  to  pay 
money  into  Court  generally  to  that  cause  of  action.  He  will  not,  as  a  rule,  be 
ordered  to  deliver  particulars,  specifying  how  much  he  has  paid  ua  to  each  item, 
or  even  in  respect  of  which  items  the  payment  is  made  (Paraire,  v.  Loibl,  49 
L.  J.  C.  P.  481 ;  Orient  Steam  Navigation  Co.  v.  Ocean  Marine  Insurance  Co., 
34  AV.  R.  442).  But  the  Court  has  a  discretion  in  the  matter,  &ni  in  special 
circumstances  will  order  such  particulars  {Bmiltcm  v.  Hmdder,  19  Times  L.  R.  635  ; 
9  Com.  Cas.  75). 

Wherever  a  Defence  is  delivered  in  cases  of  payment  into  Court,  the  fact  of  the 
payment  into  Court,  and  the  claim  or  cause  of  action  in  satisfaction  of  which  such 
payment  is  made,  must  be  notified  in  the  Defence,  whether  the  payment  is  made 
before  or  at  the  time  of  dehvering  the  Defence.  (See  r.  2,  supra,  and  r.  11,  infra.) 
Where  the  defendant,  before  delivery  of  a  Defence,  pays  money  into  Court  as  to 
the  whole  of  the  plaintiff's  claim,  and  the  plaintiff  accepts  the  money  in  satisfaction 
of  his  claim,  and  taxes  and  receives  his  costs  or  signs  judgment  for  them  under 
r.  7,  it  would  seem  that  the  action  is  thereupon  at  an  end  (see  Neioington  v.  Levy, 
L.  R.  5  C.  P.  607  ;  6  lb.  180  ;  39  L.  J.  C.  P.  334  ;  40  lb.  29  ;  Conybeare  v.  Lewis, 
13  Ch.  D.  469),  and  that  the  subsequent  delivery  of  a  Defence  would  be  unnecessary 
and  improper.  But,  where  such  payment  into  Court  is  made  only  in  respect  of  a 
part  of  the  plaintiff's  claim,  it  is  necessary,  except  in  cases  where  the  plaintiff  has 
delivered  a  notice  of  acceptance  of  the  money  under  r.  7,  and  has  actually  or  in 
effect  discontinued  the  action  as  to  the  residue  of  his  claim,  that  the  defendant 
should  deliver  a  Defence,  which,  besides  showing  some  defence  to  the  residue  of 
the  plaintiff's  claim,  must  state  the  fact  of  the  payment  into  Court,  and  specify 
the  part  of  the  claim  in  respect  of  which  the  payment  is  made.  (See  r.  2,  above 
cited,  and  r.  11,  infra.)  And  in  all  cases  of  payment  into  Court  before  Defence, 
whether  made  in  respect  of  the  whole  or  of  a  part  only  of  the  claim,  where  the 
plaintiff  does  not  deliver  a  notice  of  acceptance  of  the  money  under  r.  7,  the 
defendant  must  deliver  a  Defence,  complying  with  the  requirements  of  r.  2,  above 
cited. 

By  r.  9,  "  A  plaintiff,  or  any  person  made  defendant  to  a  counterclaim,  may, 
in  answer  to  a  counterclaim,  pay  money  into  Court  in  satisfaction  thereof,  subject 
to  the  hke  conditions  as  to  costs  and  otherwise  as  upon  payment  into  Court  by  a 
defendant." 

Payment  into  Court  is  not  a  "  defence  "  arising  after  action  within,  the  meaning 
of  Ord.  XXIV.,  and  a  plaintiff  who  accepts  the  money  in  satisfaction  cannot 
deliver  a  confession  under  r.  3,  but  should  deliver  a  notice  of  acceptance  under 
r.  7  {Callander  v.  Hawkins,  2  C.  P.  D.  592). 

Where  a  payment  into  Court  is  made,  together  with  a  denial  of  liability,  such 
payment  into  Court  is  regarded  as  an  alternative  defence  to  the  action,  and  if  the 
defendant  succeeds  on  that  issue  at  the  trial,  he  is  primd  facie  entitled  to  have 
judgment  entered  for  him  and  to  recover  the  general  costs  of  the  action.  (See 
Wheder  v.  United  Telephone  Co.,  13  Q.  B.  D.  597  ;  63  L.  J.  Q.  B.  466.) 

Payment  into  Court  by  one  defendant  does  not  when  liability  is  denied  enure 
for  the  benefit  of  a  co-defendant  {Penny  v.  WirMedon  U.  D.  Council,  [1899] 
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Defence  under  Ord.  XXII.,  r.  11,  appropriating  Money  paid  into  Court 
pursuant  to  an  Order  under  Ord.  XIV.  (j). 

Since  the  commencement  of  this  action  the  defendant  on  the , 


19 — ,  paid  into  Court  £ pursuant  to  the  order  of ,  dated  the  ■ — — 

,  19 — ,  made  herein  under  the  provisions  of  Ord.  XIV.,  and  he  now 


[brings  into  Court  a  further  sum  of  £ ,  making  together  the  sum  of 

£ ,  and]  appropriates  the  same  to  the  whole  of  the  plaintiff's  claim  [or, 

to  the  plaintiff's  claim  in  respect  of,  &c.],  and  says  that  the  same  is  enough 
to  satisfy  the  plaintifi's  claim  [or,  the  plaintiff's  claim  in  respect  of,  &c.]. 


Defence  of  Payment  into  Court,  together  with  a  defence  in  Denial  of 
Liability  {h). 

1.  [Here  state  the  defence  to  the  action,  as,  for  instance,  a  denial  of  the 
alleged  contract  or  breach,  or  an  allegation  of  some  matter  in  excuse  or  discharge 
of  the  alleged  cause  of  action.] 

2  Q.  B.  72  ;  68  L.  J.  Q.  B.  704).  When  in  an  action  against  two  defendants,  one 
of  them  pays  money  into  Court  with  a  denial  of  liability  and  the  other  merely 
denies  liability,  the  latter  will  be  Uable  for  costs  although  the  jury  award  less 
than  the  amount  paid  in  by  the  co-defendant  (76.). 

( j)  It  is  provided  by  r.  11  that  "  where  before  the  deUvery  of  Defence,  money 
has  been  paid  into  Court  by  the  defendant  pursuant  to  an  order  under  the  pro- 
visions of  Ord.  XIV.,  he  may  (unless  the  Court  or  a  judge  shall  otherwise  order) 
by  his  pleading  appropriate  the  whole  or  any  part  of  such  money,  and  any 
additional  payment  if  necessary,  to  the  whole  or  any  specified  portion  of  the 
plaintifi's  claim  ;  and  the  money  so  appropriated  shall  thereupon  be  deemed 
to  be  money  paid  into  Court  pursuant  to  the  preceding  Rules  of  this 
Order  relating  to  money  paid  into  Court,  and  shall  be  subject  in  all  respects 
thereto." 

(k)  See  Ord.  XXII.,  r.  1,  cited  ante,  p.  659.  If  the  defendant  intends  to  deny 
liability  as  well  as  to  pay  money  into  Court,  which  he  may  in  many  cases  do 
under  r.  6,  he  should  postpone  paying  the  money  into  Court  until  the  time  of 
delivering  the  Defence,  as  a  payment  into  Court  before  Defence  would  operate  as 
an  admission  of  liability  {DumhUton  v.  Williams,  76  L.  T.  81),  and  entitle  the 
plaintiff  to  have  the  money  paid  out  to  him  under  r.  5,  and  a  subsequent  Defence 
would  be  irregular. 

When  money  is  paid  into  Court  with  a  denial  of  liabUity,  whether  in  respect  of 
the  whole,  or  a  part  of  the  claim  only,  the  practice  is  as  follows  : — ■ 

The  plaintiff  may  accept  the  payment  and  have  the  money  paid  out  to  him, 
thus  obtaining  a  stay  of  the  action,  in  respect  of  the  claim  to  which  the  payment 
is  made,  or  he  may  proceed  with  the  action  as  though  no  such  payment  had  been 
made. 

If  he  accepts,  he  must  either  give  notice  (Form  No.  4,  Appendix  B.)  or  reply 
that  he  accepts  it. 

If  he  does  not  accept,  the  money  remains  in  Court  to  abide  further  order,  and 
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2.  The  defendant,  whilst  denying  any  liability,  brings  into  Court  £ , 

and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim. 


Defence  of  Payment  into  Court  in  an  Action  on  a  Common  Money  Bond  {I)  : 
see  "  Bonds,"  ante,  p.  536. 


Defence  of  Payment  into  Court  in  an  Action  upon  a  Bond  with  a  Special 
Condition  under  the8&9  Will.  3,  c.  11  {I) :  see  "  Bonds,"  ante,  p.  536. 


Reply  of  Acceptance  of  the  Atnount  paid  into  Court  (m). 

The  plaintifE  accepts  the  sum  of  £ ,  paid  into  Court  by  the  defendant 

in  satisfaction  of  that  part  of  the  jplaintiff's  claim  [or,  of  the  cause,  or, 
causes  of  action]  in  respect  of  which  it  is  paid  in. 


Reply,  to  a  Defence  in  which  Payment  into  Court  is  pleaded  together  ivith 
Allegations  denying  Liability  stating  that  the  Sum  paid  into  Court  is 
insufficient  {m). 

As  to  the paragraph  of  the  Defence,  the  plaintifi  says  that  the  sum 

paid  into  Court  is  not  enough  to  satisfy  the  plaintifi's  claim  \or,  that  part 
of  the  claim  to  which  the  payment  into  Court  is  pleaded]. 

he  only  gets  it  if,  and  so  far  as,  he  succeeds  in  proving  he  is  entitled  to  it.  (See 
Ord.  XXII.,  r.  6.) 

See  further,  Coote  v.  Ford,  cited  ante,  p.  659  ;  Hubback  v.  British  North  Borneo 
Co.,  [1904]  2  K.  B.  47.3,  477  ;  73  L.  J.  K.  B.  654. 

(I)  See  the  proviso  at  the  end  of  Ord.  XXII.,  i'.  1 ,  ante,  p.  659.  If  the  con- 
dition of  the  bond  is  not  stated  or  referred  to  in  the  Claim,  the  averment  of  the 
payment  into  Court  should  be  preceded  by  a  statement  of  the  condition  to  which 
the  bond  was  subject. 

(to)  Where  the  plaintiff  intends  to  accept  a  sum  paid  into  Court  in  satisfaction 
of  his  whole  claim,  he  shotdd,  in  lieu  of  replying,  deliver  a  notice  of  acceptance, 
and  should  proceed  to  tax  his  costs  under  r.  7,  cited  ante,  p.  660.  Where  the 
payment  is  made  only  in  respect  of  part  of  the  claim,  and  the  plaintiff  determines 
to  accept  it  in  satisfaction  of  that  part  and  to  abandon  the  residue  of  the  claim, 
he  may,  as  above  mentioned,  discontinue  the  action  as  to  such  residue,  and  deliver 
a  notice  of  acceptance  of  the  sum  paid  in. 

If  the  plaintiff  contests  the  sufficiency  of  the  amount  paid  into  Court,  he  may 
simply  proceed  with  the  action,  and  as  a  denial  of  aU  the  allegations  in  the  Defence 
is  now  implied  (see  Ord.  XXVII.,  r.  13),  no  Reply  is  necessary.  If  any  special 
Reply  is  necessary  as  to  any  other  part  of  the  Defence,  leave  to  deliver  it  must 
be  obtained,  and  the  above  form  of  acceptance  or  denial  of  the  sufficiency  of  the 
amount  paid  into  Court  should  be  used. 


Digitized  by  Microsoft® 


664  DEFENCES,   ETC.,   IN  ACTIONS   OF   CONTRACT 

Penal  Statutes  (w). 


Penalty  (o). 


Principal  and  Agent. 
See  "  Agent,"  ante,  p.  489. 


Principal  and  Surety. 
See  "  Guarantees,"  ante,  p.  581. 


Promissory  Notes. 
See  ante,  p.  530. 


Eelease  (p). 

Defence  of  Release. 

The  cause  of  action  was  released  by  deed  dated  tlie ,  19 — , 

between  the  plaintifi  of  the  fiist  part  and  the  defendant  of  the  second  part. 

{R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

(n)  See  ante,  p.  213  ;  "  Limitation,  Statutes  of,"  ante,  p.  627. 

As  to  the  defence  of  "  Not  guilty  by  statute,"  see  ante,  p.  449,  and  post,  p.  797. 

(o)  See  ante,  p.  188  et  seq. 

ip)  A  release  must  be  specifically  pleaded  (Ord.  XIX.,  r.  15).  At  common  law 
a  release  of  a  cause  of  action  once  accrued  must  have  been  by  deed  under  seal 
{Harris  v.  Qoodwyn,  2  M.  &  0. 405),  but  in  equity  a  parol  release  was  in  some  oases 
held  effectual  where  founded  on  consideration.  (See  Foakes  v.  Beer,  9  App.  Cas. 
605,  611  ;  and  ante,  p.  483.)  And  in  such  cases  the  equitable  doctrines  are  now 
applicable  to  actions  in  the  King's  Bench  Division.     (See  lb.) 

Where  the  consideration  for  a  parol  discharge  of  a  cause  of  action  is  executed, 
the  defence  may  be  pleaded  as  an  accord  and  satisfaction.  (See  ante,  p.  482.)  As 
to  renunciation  of  a  bill  or  note,  see  ante,  p.  526. 

A  receipt  in  full  for  a  debt  is  only  evidence  of  payment  {Foster  v.  Dawher,  6  Ex. 
839,  848 ;  Lee  v.  L.  cfc  Y.  By.  Co.,  L.  R.  6  Oh.  527,  534).  It  does  not  create 
an  estoppel  {Oliver  v.  Nautilus  S.8.  Co.,  [1903]  2  K.  B.  639,  648  ;  72  L.  J.  K.  B. 
857,  861  :  Ellen  v.  0.  N.  By.  Co.,  49  W.  R.  395  ;  17  Times  L.  R.  453). 
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Defence  of  the  Release  of  a  Go-contractor. 

The  alleged  debt  was  contracted  by  [or,  The  alleged  promise,  or,  agree- 
ment was  nude  by,  or.  The  alleged  cause  of  action  accrued  against]  the 

A  release  of  one  of  joint  or  joint  and  several  debtors,  in  general,  releases  all  the 
co-debtors  (Ward  v.  National  Bank,  8  App.  Oas.  755  ;  In  re  E.  W.  A.,  [1901] 
2  K.  B.  642 ;  70  L.  J.  K.  B.  810).  But  the  original  contract  may  expressly 
reserve  to  the  creditor  the  right  of  giving  a  release  to  one  without  dischargmg 
the  others  (Cowper  v.  Smith,  4  M.  &  W.  519  ;  Union  Bank  of  Manchester  v. 
Beech,  3  H.  &  C.  672  ;  34  L.  J.  Ex.  133  ;  see  ante,  p.  583) ;  or  the  creditor  may 
give  a  quaUfied  release  to  one  by  inserting  therem  an  express  reservation  of  his 
right  of  action  agauist  the  others,  which  will  preserve  his  rights  as  against  such 
others  {North  v.  Wakefield,  13  Q.  B.  536 ;  Bateson  v.  Gosling,  L.  B.  7  C.  P.  9  ; 
41  L.  J.  C.  P.  53  ;  Dwk  v.  Mayeu,  [1892]  2  Q.  B.  511).  A  plea  of  a  release  to  an 
executor  of  one  of  joint  obligors  was  held  bad,  because  on  the  death  of  the  one 
the  debt  survived  against  the  others  (Ashhee  v.  Pidduck,  1  M.  &  W.  564).  But  if 
the  deceased  obligor  was  the  principal  debtor  and  the  others  sureties,  the  release 
might  operate  as  a  discharge.     (See  ante,  p.  584.) 

So,  also,  a  release  given  by  one  of  several  co-creditors  was  in  general  a  release 
at  law  of  the  cause  of  action  as  to  all  {Rvddock's  Case,  6  Co.  Rep.  25  ;  Wilkinson  v. 
lAndo,  7  M.  &  W.  81) ;  but  this  rule  is  now  subject  to  the  doctrines  of  equity  in 
cases  where  the  joint  creditors  are,  in  equity,  tenants  in  common  of  the  debt. 
(See  ante,  p.  482.)  It  will  be  a  good  reply  that  the  release  was  obtained  from  the 
releasing  creditor  by  the  fraud  of  the  debtor,  as  in  the  case  of  a  release  given  by  a 
sole  creditor  (Wild  v.  WiUiams,  6  M.  &  W.  490).  If  the  releasing  creditor  is  not 
a  party  to  the  action,  the  plaintiff  would  be  allowed,  if  necessary,  to  have  him 
added  as  a  defendant.  (See  Piercy  v.  Fynney,  L.  R.  12  Eq.  69  ;  40  L.  J.  Ch.  404  ; 
and  ante,  p.  482.) 

By  s.  113  of  the  Bankruptcy  Act,  1883,  "  Where  a  member  of  a  partnership  is 
adjudged  bankrupt,  the  Court  may  authorise  the  trustee  to  commence  and 
prosecute  any  action  in  the  names  of  the  trustee  and  of  the  bankrupt's  partner ; 
and  any  release  by  such  partner  of  the  debt  or  demand  to  which  the  action  relates 
shall  be  void." 

An  absolute  covenant  not  to  sue  amounts  to  a  release  on  the  ground  that 
circuity  of  action  must  be  avoided,  and  may  accordingly  be  pleaded  as  a  defence 
(2  Wms.  Saund.,  1871  ed.,  140,  446 ;  Ford  v.  Beech,  11  Q.  B.  852,  871).  But  a 
covenant  not  to  sue  for  a  limited  time  does  not  amount  to  a  release,  and  therefore 
cannot  be  pleaded  as  a  defence  except  where  the  action  is  brought  within  such 
limited  time  and  the  covenant  wotdd  have  been  enforced  in  equity  previously  to 
the  Judicature  Acts  (ThimUeby  v.  Barron;  3  M.  &  W.  210.  See,  however,  Gibbons 
V.  VouiUon,  8  C.  B.  483 ;  Bailey  v.  Bowen,  L.  R.  3  Q.  B.  133).  A  covenant  with 
one  of  several  co-debtors  not  to  sue  him  does  not  operate  as  a  release  of  the 
others  (Lacy  v.Kinaston,  1  Ld.  Raym.  690 ;  Duck  v.  Mayeu,  [1892]  2  Q.  B.  511, 513). 
A  covenant  by  one  of  two  joint  creditors  not  to  sue  the  debtor  does  not  operate  as 
a  release  by  the  other  joint  creditor,  and  cannot  be  pleaded  as  such  (Walmesley 
V.  Cooper,  11  A.  &  E.  216).  A  release  in  terms  of  one  joint  debtor,  reserving 
remedies  against  the  other,  amounts  only  to  a  covenant  not  to  sue,  and  not  to  a 
release  (Willis  v.  De  Castro,  4  0.  B.  N.  S.  216 ;  27  L.  J.  C.  P.  243  ;  Green  v.  Wtjnn, 
L.  R.  4  Ch.  App.  204  ;   Bateson  v.  Gosling,  L.  R.  7  C.  P.  9  ;  41  L.  J.  C.  P.  93). 
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defendant  and  J.  K.  jointly,  and  not  by  [or,  against]  the  defendant  alone, 

and  the  plaintifi,  by  deed  dated  the ,  19—,  released  the  said 

J.  K.  therefrom. 


RejAy  that  the  Deed  contained  a  Reservation  of  the  Right  of  Action 
against  Defendant. 

The  deed  releasing  the  said  J.  K.  from  the  said  debts  expressly  reserved 
the  plaintifi's  remedies  against  the  defenda,nt. 


Refly  that  the  Release  was  obtained  hy  Fraud. 

The  release  was  procured  by  the  fraud  of  the  defendant. 
Particulars  of  the  fraud  are  as  follows  -.—[Here  state  farticulars.] 


Reply  thai  the  Release  was  subject  to  a  certain  Condition,  and  that  such 
Condition  had  not  been  satisfied. 

The  release  was  by  the  terms  of  the  deed  subject  to  a  condition  that 
[here  set  forth  the  condition,  and  negative  the  performance  thereof]. 


Eescission  (q). 


iq)  It  is  competent  to  the  parties  to  a  contract  at  any  time  before  breach  of  it 
by  a  new  contract  to  add  to,  subtract  from,  or  vary  the  terms  of  it,  or  altogether 
to  waive  and  rescind  it  (Ooss  v.  Lord  Nngent,  5  B.  &  Ad.  58,  65).  The  substituted 
contract  forms  a  good  defence  to  an  action  on  those  terms  of  the  previous  contract 
which  have  been  altered  by  it,  and  may  be  so  pleaded  without  any  performance 
or  satisfaction,  which  is  required  to  constitute  a  good  defence  after  breach  (Taylor 
V.  Hilary,  1  C.  M.  &  R.  741  ;  see  Patmore  v.  Colbum,  1  C.  M.  &  R.  65  ;  Hdbson  v. 
Cowley,  27  L.  J.  Ex.  205  ;  see  ante,  p.  482).  So  also  an  agreement  by  the  parties 
to  a  contract  to  rescind  it,  if  made  before  any  breach  has  been  committed,  forms 
a  defence  to  an  action  brought  upon  the  contract  so  rescinded. 

It  was  a  rule  at  common  law  that,  if  the  original  contract  was  under  seal,  it 
could  be  altered  or  discharged  only  by  deed,  and  that  a  subsequent  parol  contract 
afforded  no  defence  to  an  action  on  a  covenant.  In  equity,  however,  a  parol 
alteration  or  rescission  of  a  contract  under  seal  was  effectual  if  founded  on  con- 
sideration ;  and  in  such  cases  the  equity  doctrine  would  now  preva,il.  (See 
ante,  pp.  482,  483.) 

An  agreement  not  to  enforce  the  performance  of  the  covenants  in  a  deed  is  a 
good  consideration  for  a  new  promise  (Nash  v.  Armstrong,  10  0.  B.  N.  S.  259  ;  30 
L.  J.  C.  P.  286  ;  Owynne  v.  Davy,  1  M.  &  G.  857) ;  and  it  the  promise  made  on 
such  consideration  has  been  performed,  these  facts  would  form  a  good  defence 
to  an  action  on  the  covenants  (per  Willes,  J.,  Nash  v.  Armstrong,  supra). 


Digitized  by  Microsoft® 


RESCISSION  667 

Defence  that  the  Contract  was  rescinded  before  Breach  (r). 

The  contract  was  rescinded  [or,  The  defendant  was  exonerated  and 
discharged  by  the  plaintiS  from  performing  the  alleged  contract]  before 
breach. 

Particulars  are  as  follows  : — An  arrangement  between  the  plaintiff  and 

If  the  original  contract  was  such  that  the  law  required  it  to  be  in  writing,  the 
alteration  in  any  part  must  also  be  in  writing,  although  the  part  altered  be  such 
that,  if  the  subject  of  a  separate  contract,  it  might  be  agreed  upon  without 
writing  [Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58 ;  Nohle  v.  Ward,  L.  E.  1  Ex.  117  ; 
2  Ih.  135  ;  35  L.  J.  Ex.  81  ;  36  lb.  91  ;  Sanderson  v.  Graves,  L.  R.  10  Ex.  234  ;  44 
L.  J.  Ex.  210 ;  Vezey  v.  Bashleigh,  [1904]  1  Oh.  634 ;  73  L.  J.  Ch.  422).  No 
action  can  be  maintained  upon  such  contract  in  its  altered  state  unless  the  whole 
IS  m  writing  ;  and  the  alteration,  unless  in  writing,  caimot  be  set  up  in  answer  to 
an  action  upon  the  contract  in  its  original  state  ;  though  where  the  contract  has 
been  by  consent  performed  m  u.  different  manner,  the  fact  that  the  defendant 
assented  to  such  substituted  performance  may  be  proved  by  oral  evidence.  (See 
Leather  Cloth  Co.  v.  Hieronimus,  L.  R.  10  Q.  B.  140  ;  44  L.  J.  Q.  B.  54  ;  Hickman 
V.  Haynes,  L.  R.  10  C.  P.  598;  44  L.  J.  0.  P.  358.)  Parol  evidence  is  inadmissible 
to  prove  a  subsequent  variation  in  the  terms  o£  a  contract  in  writing,  and 
by  law  required  to  be  in  writing,  although  it  can  be  admitted  to  prove 
that  such  a  contract  has  been  wholly  abandoned  or  rescinded  (Vezey  v. 
Bashleigh,  [1904]  1  Ch.  634  ;  73  L.  .J.  Ch.  422 ;  and  see  Harvey  v.  Grabham,  5 
A.  &  E.  61,  74).  If  the  original  contract  was  put  in  writing  merely  by  the  will 
of  the  parties,  and  not  in  consequence  of  a  requirement  of  law,  it  may  be  either 
partially  altered  or  wholly  resciaded  by  a  later  parol  agreement  without  writing 
(Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58,  65). 

A  defence  of  an  alteration  in,  or  rescission  of  the  terms  of  the  contract,  must 
show  that  the  alteration  or  rescission  took  place  before  the  breach.  A  breach 
committed  and  right  of  action  consequently  vested  can  be  discharged  only  by 
accord  and  satisfaction  (Edwards  v.  Chapman,  1  M.  &  W.  231 ;  and  see  Plevins  v. 
Downing,  1  C.  P.  D.  220  ;  45  L.  J.  C.  P.  695  ;  ante,  p.  482),  or  by  a  release  under 
seal  [Goldham  v.  Edwards,  17  0.  B.  141),  or  a  valid  release  ;  except  ia  the  case  of 
renunciation  of  rights  under  bills  of  exchange  and  promissory  notes,  as  to  which 
see  ante,  p.  526. 

A  renunciation  of  the  contract,  or  a  total  refusal  to  perform  it  before  the  time 
of  performance  has  arrived,  may  be  acted  upon  by  the  other  party,  and  so  adopted 
by  him  as  a  rescission  of  the  contract  (Hochster  v.  De  la  Tour,  2  E.  &  B.  678  ; 
Frost  V.  KnigU,  L.  R.  7  Ex.  Ill ;  41  L.  J.  Ex.  79  ;  Mersey  Steel  Co.  v.  Naylor, 
9  App.  Cas.  434  ;  53  L.  J.  Q.  B.  497  ;  Synge  v.  Synge,  [1894]  1  Q.  B.  466  ;  Michad 
V.  Hart,  [1902]  1  K.  B.  482  ;  71  L.  J.  K.  B.  265 ;  affd.  in  H.  L.,  89  L.  T.  422 ;  see 
ante,  p.  122). 

(r)  The  rescission  of  the  contract  is  sometimes  pleaded  in  the  form  that,  before 
any  breach,  the  plaintiff  exonerated  and  discharged  the  defendant  from  his 
promise  (King  v.  Gillett,  7  M.  &  W.  55 ;  Goldham  v.  Edwards,  17  C.  B.  141). 
But  in  order  to  support  the  defence  of  exoneration,  the  defendant  must  prove  a 
mutual  exoneration,  agreed  to  on  both  sides,  before  breach,  and  this  amounts  to  a 
rescission  of  the  contract  (lb. ;  and  see  Reid  v.  Hoshins,  6  E.  &  B.  961 ;  26 
L.  J.  Q.  B.  5  ;  Hobson  v.  Cowley,  27  L.  J.  Ex.  205). 
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.the  defendant,  made  verbally  on  the ,  19 —  [or,  by  letter  from 

the  defendant  to  the  plaintifi  and  answer  of  plaintiS,  dated  the and 

,19-]. 

(R.  S.  C,  1883,  App.  D.,  Sed.  IV.) 


Defence  to  an  Action  on  a  Contract  for  the  Sale  of  Land,  that  the  Befendani 
rescinded  the  Contract  under  a  Power  contained  in  the  Conditions  of 
Sale :  see  "  Sale  of  Land,"  post,  p.  681. 


Sale  of  a  Business. 
See  ante,  p.  214. 


Sale  of  Goods  (s). 

Denial  of  the  alleged  Contract  of  Sale  or  Purchase  of  Goods. 

The  plaintifE  did  not  sell,  &c.,  or,  agree  to  sell,  &c.,  or.  The  defendant  did 
not  purchase,  &c.,  or,  agree  to  purchase,  &c.  [varying  the  denial  according  to 
the  terms  of  the  allegation  traversed  :  see  "  Agreements,"  ante,  p.  493]. 


Defence  to  an  Action  for  the  Price  of  Goods  Sold  and  Delivered  {t). 

1.  The  defendant  never  bought  [or,  ordered]  any  goods  from  the  plaintifi. 

2.  None  of  the  goods  mentioned  in  the  Statement  of  Claim  were  ever 
delivered  by  the  plaintifi  to  the  defendant  at  his  request  or  at  all. 

(s)  In  an  action  for  the  price  of  goods  sold,  the  defendant  must  not  merely 
plead  a  denial  of  the  debt ;  he  must  deal  specifically  with  each  of  the  matters  of 
fact  alleged  in  the  Statement  of  Claim  to  render  him  liable,  e.g.,  the  order  or 
contract,  the  delivery,  or  the  amount  claimed  (Ord.  XXI.,  rr.  I,  3).  If  the 
plainti£E  relies  upon  an  implied  contract,  the  defendant  must  deal  specifically 
with  those  matters  which  the  plaintifE  has  set  out  as  being  the  facts  from  which 
he  alleges  such  a  contract  may  be  inferred,  e.g.,  that  the  defendant  retained  and 
used  the  goods  though  they  were  delivered  to  him  without  being  ordered.  Any 
facts  showing  that  the  contract  sued  on  is  unenforceable  (fi.g.,  by  reason  of  non- 
compliance with  s.  4  of  the  Sale  of  Goods  Act,  1893)  must  of  course  be  specially 
pleaded  (Ord.  XIX.,  r.  15).  As  to  defences  admitting  the  origmal  existence  of 
the  debt,  but  showing  that  it  has  been  discharged  by  matter  subsequent,  or  that 
for  other  reasons  the  action  is  not  maintainable,  see  "  Accord  and  Satisfaction," 
ante,  p.  481 ;  "  Bill  or  Note  taken  for  a  Debt,"  ante,  p.  532  ;  "  Fraud,"  p.  567  ; 
"  Limitation,  Statutes  of,"  ante,  p.  625  ;  "  Payment,"  ante,  p.  656  ;  "  Release," 
ante,  p.  664  ;   "  Rescission,"  ante,  p.  666  ;  "  Set  off,"  post,  p.  683. 

(t)  The  defendant  may  plead  as  a  defence  pro  tanto  that  the  agreed  price  was  less 
than  the  amount  claimed  as  the  price  by  the  plaintiff,  or  that  the  goods  were  sold 
without  any  agreement  as  to  the  amount  to  be  paid  for  them,  and  that  the  sum 
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3.  The  defendant  never  agreed  to  pay  the  plaintiff  any  of  the  prices 
charged  in  the  plaintiff's  particulais  or  any  other  prices. 

4.  The  prices  charged  by  the  plaintiff  for  the  said  goods  are  unreasonable 
and  exorbitant. 


Another  Form  (tt). 

1.  There  was  no  agreement  as  to  the  price  to  be  paid  by  the  defendant 
for  the  said  goods,  and  the  defendant  denies  that  the  prices  claimed  are 
fair  or  reasonable  [or,  and  the  reasonable  price  for  the  same  is  (or,  does  not 
exceed)  £97]. 

2.  In  the  alternative,  the  defendant  says  that  if  any  price  for  the  said 

goods  was  agreed  upon  between  him  and  the  plaintiff,  it  was  not  £ ,  but 

£97  and  no  more.  [Here  state  when  and  how  the  agreement  for  the  latter 
amount  was  made,  and  plead  some  defence  to  the  admitted  price,  or  pay  the 
amount  into  Court.] 

(Of  R.  S.  C.  1883,  App.  D.,  Sect.  lY.) 


Defence  that  s.  4  of  the  Sale  of  Goods  Act,  1893,  has  not  been  complied  with  : 
see  "  Frauds,  Statute  of,"  ante,  p.  575. 


Defence  where  it  is  alleged  in  the  Claim  that  the  Goods  were  ordered  hy  the 
Defendant,  or  hy  an  Agent  on  his  Behalf  (u). 

The  defendant  did  not  order  or  agree  to  purchase  the  goods  or  any  part 
thereof,  nor  did  any  other  person  do  so  on  his  behalf  or  by  or  with  his 
authority  [or,  if  the  alleged  agent  he  named  in  the  Statement  of  Claim,  the 
defendant  denies  that  the  said  G.  H.  was  his  agent  or  had  authority  from 
him  to  order  any  of  the  said  goods  on  his  behalf]. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

claimed  by  the  plaintiff  is  in  excess  of  what  was  a  reasonable  price  for  the  goods 
under  the  circumstances.  (See  s.  8  of  the  Sale  of  Goods  Act,  1893,  ante,  p.  215, 
note  (h).) 

Where  there  is  no  agreement  as  to  price,  a  reasonable  price  is  in  general  to  be 
paid.  If  the  defendant  denies  that  the  prices  claimed  are  fair  and  reasonable, 
he  will  not  be  ordered  to  give  particulars  of  what  are  fair  and  reasonable  prices 
(James  v.  Radnor  County  Council,  6  Times  L.  R.  240). 

(tt)  See  note  (t),  p.  668. 

(«)  A  person,  who  orders  goods  on  credit,  primd  facie  is  ordering  on  his  own 
credit,  and  becomes,  in  the  absence  of  evidence  of  circumstances  to  rebut  this 
inference,  personally  liable  to  pay  for  them.  (See  Thomas  v.  Edwards,  2  M.  &  W. 
215.) 
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Defence  that  the  Goods  were  Sold  upon  Credit,  and  that  the  Period  of  Credit 

has  not  expired  (x) . 

The  goods  were  sold  upon  terms  of  credit  agreed  to  verbally  [or,  as  the 

case  may  be]  on  the ,  19 — ,  viz.  [here  state  the  terms,  as,  for  instance, 

upon  the  terms  that  the  defendant  should  pay  for  them months  after 

delivery],  and  the  said  period  of  credit  had  not  expired  at  the  time  of 
action  brought. 


Defence  to  a  like  Action,  that  the  Goods  were  to  he  paid  for  hy  a  Bill  of 
Exchange,  and  that  the  Period  for  which  the  Bill  was  to  run  has  not 
exjnred  [x). 

The  goods  were  sold  upon  the  terms  agreed  to  verbally  on  the  

,  19 —  [or,  contained  in  a  written  agreement  dated  the  — , 

19 — ,  or,  which  are  to  be  inferred  from  the  course  of  dealing  between  the 
plaintiff  and  the  defendant]  that  they  should  be  paid  for  by  a  bill  of 
exchange,  to  be  drawn  by  the  plaintifi  and  accepted  by  the  defendant  for 

the  payment  of  the  price  of  the  goods  to  the  plaintifi months  after  the 

date  of  the  delivery  of  the  goods,  and  the  action  was  commenced  before  the 
time  at  which  the  said  bill  would  have  become  payable. 


For  forms  of  Defence  to  a  like  Action  on  the  ground  that  a  Bill  of  Exchange 
or  Promissory  Note  has  been  taken  for  the  Debt,  see  "  Bill  or  Note  taken 
for  a  Debt,"  ante,  p.  532  ;  and  "  Accord  and  Satisfaction,"  ante, 
p.  484. 

(x)  Where  goods  are  sold  upon  credit,  no  action  will  lie  for  the  price  until  the 
period  of  credit  has  expired,  even  though  the  purchaser  agrees  to  give  a  bill  of 
exchange  as  security  and  fails  to  do  so  {Babe  v.  Otto,  89  L.  T.  562).  Similarly, 
where  goods  are  sold  and  dehvered  upon  the  terms  that  they  shall  be  paid  for  by 
a  bill  of  exchange,  no  action  under  ordinary  circumstances  will  lie  for  the  price 
until  the  expiration  of  the  period  for  which  the  bill  was  to  run,  even  though  no 
bill  be  in  fact  given  (Paul  v.  Dod,  2  0.  B.  800).  In  such  oases  it  is  ordinarily  the 
duty  of  the  vendor  to  tender  to  the  purchaser  a  draft  for  his  acceptance.  If  the 
purchaser  refuses  to  accept  the  draft,  an  action  for  damages  will  lie  {Mussen  v. 
Price,  4  East,  147  ;  Babe  v.  Otto,  supra).  The  same  rule  applies  where  the  goods 
are  to  be  paid  for  by  a  bill,  but  the  purchaser  has  the  option  of  paying  cash 
(Anderson  v.  Carlisle  Horse  Clothing  Co.,  21  L.  T.  760),  unless  the  purchaser  elects 
to  pay  cash,  as  by  paying  part  {Schneider  v.  Foster,  2  H.  &  N.  4).  If,  however, 
the  terms  are  cash  with  the  option  of  giving  a  bUl,  the  vendor  may  at  once  sue 
for  the  price  if  the  purchaser  refuses  to  accept  the  bill  {lb. ;  Bvgg  v.  Weir,  16 
C.  B.  N.  S.  471). 
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Defence  that  the  Goods  were  sent  on  Sale  or  Return,  and  that  Part  were 
returned  and  the  Rest  paid  for  («/). 

1.  The  defendant  denies  that  the  plaintifi  sold  or  delivered  to  him  the 
said  goods  or  any  part  thereof. 

2.  The  agreement  (if  any)  which  was  made  between  the  plaintifi  and  the 

defendant  with  regard  to  the  said  goods  was  made  verbally  on  the 

>  19 — ,  and  was  that  the  plaintifi  should  deliver  them  to  the  defendant 

on  sale  or  return,  that  is  to  say,  that  the  defendant  should  be  at  liberty  to 
return  to  the  plaintifi  within  a  reasonable  time  such  of  the  said  goods  as 
he  did  not  approve  of  or  did  not  sell,  and  shduld  only  pay  for  those  not 
returned  by  him  within  such  time. 

3.  In  pursuance  of  that  agreement  the  defendant  kept  certain  of  the 

said  goods,  and  on  the ,  19—,  paid  the  plaintifi  £ ,  being  the 

price  thereof,  and  on  the ,  19 — ,  he  returned  the  rest  to  the 

plaintifi  within  such  reasonable  time,  and  the  plaintifi  received  and 
accepted  the  same  from  the  defendant. 


£ 

». 

a. 

0 

7 

9 

-    0 

7 

6 

Defence  of  an  Account  Stated  and  Payment  of  the  Balance  found  due,  with 
a  Set-off  of  other  Moneys  due  from  the  Plaintiff  to  the  Defendant. 

1.  The  defendant  admits  that  the  goods  mentioned  in  the  plaintifi's 
particulars  were  sold  and  delivered  to  him,  and  that  on  April  4th,  1911, 
he  owed  the  plaintifi  the  full  amount  claimed  on  the  writ  (£69  4s.  8d.)  in 
respect  of  them. 

2.  Prior  to  that  date,  the  defendant  had  sold  and  delivered  to  the 
plaintifi  certain  goods  (of  which  the  following  are  the  particulars),  and 
the  plaintifi  owed  the  defendant  the  sum  of  £37  18s.  3d.  in  respect  of  these 
goods. 

Particulars. 

1900— March  31st— 31  loaves 
„    —April  30th— 30  loaves 
&c.,  &o., 

£37  18    3 

3.  On  April  4th,  1911,  the  plaintifi  and  defendant  met  at  the  plaintifi's 
house  and  agreed  the  figures  on  either  side,  and  stated  an  account  between 
them.  And  it  was  then  found  that  there  was  a  balance  of  £31  6s.  5d.  due 
from  the  defendant  to  the  plaintifi,  which  amount  the  defendant  then  and 
there  paid  to  the  plaintifi,  and  the  plaintifi  accepted  the  payment  of  such 
balance  in  satisfaction  and  discharge  of  his  present  claim. 

4.  In  the  alternative,  as  to  £31  6s.  5;^.,  part  of  the  plaintifi's  claim  in 
this  action,  the  defendant  says  that  before  action,  to  wit,  on  April  4th, 
1911,  he  satisfied  and  discharged  the  plaintifi's  claim  by  payment. 

{y)  See  Sale  of  Goods  Act,  1893,  s.  18,  rule  4 ;  Weiner  v.  aiU,  [1905]  2  K.  B. 
172  ;  74  L.  J.  K.  B.  845. 
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5.  As  to  £37  18s.  3d.,  the  residue  of  the  plaintiff's  claim  m  this  action,the 
defendant  says  that  the  plaintifi  at  the  commencement  of  this  action  was 
and  still  is  indebted  to  the  defendant  to  the  amoimt  of  £37  18s.  3d.  for  goods 
sold  and  delivered,  full  particulars  of  which  are  stated  in  paragraph  2  above, 
which  amount  the  defendant  is  willing  to  set-ofE  against  so  much  of  the 
plaintifi's  claim  as  is  herein  pleaded  to. 

[For  another  Precedent,  see  post,  p.  686.] 


Defence  to  an  Action  for  the  Price  of  Goods  sold  by  Sample,  where  the  Goods 
were  not  equal  to  Sample  (z). 

1.  The  goods  were  sold  by  sample,  and  were  inferior  in  quality  to  the 

sample,  and  were  worth  £ less  than  if  they  had  been  of  the  same  quality 

as  the  sample. 

2.  As  to  £ ,  being  the  balance  of  the  price  claimed  after  deducting  the 

said  £ [here  plead  some  defence  as  to  the  residue  of  the  price  claimed, 

after  deducting  for  the  deficiency  in  quality,  or  plead  payment  of  that  amount 
into  Court :  see  "  Payment  into  Court,"  ante,  p.  659]. 


Defence  to  an  Action  for  the  Price  of  Goods  sold  with  an  express  Warranty, 
where  the  Goods  did  not  correspond  with  such  Warranty  (a). 

1.  The  plaintifi  sold  the  said  goods  to  the  defendant  by  warranting 
them  to  be  [here  state  the  warranty].  The  said  warranty  was  verbal,  and 
was  given  on  the ,  19 —  [or,  as  the  case  may  he]. 

(z)  As  to  conditions  to  be  implied  on  sales  by  description,  see  ante,  p.  254  ;  and 
as  to  those  to  be  implied  on  sales  by  sample,  see  ante,  p.  258. 

On  a,  sale  by  sample,  or  description,  the  purchaser  is  in  general  entitled  to 
reject  the  goods  if  they  do  not  correspond  with  the  sample,  or  description,  and 
there  has  been  nothing  amounting  to  an  acceptance  thereof  on  his  part. 

{a)  Where  the  goods  have  been  sold  with  a  warranty,  either  express  or  implied, 
and  are  not  in  accordance  with  the  warranty,  the  buyer,  although  he  has  accepted 
the  goods,  may  in  general  plead  these  facts  and  the  consequent  diminution  in 
value  of  the  goods  by  way  of  a  defence  pro  tanto  in  reduction  of  the  amount  of  a 
claim  for  the  agreed  price.  (See  ante,  p.  250.)  But  these  facts  will  be  a  defence 
only  to  the  extent  to  which  the  goods  are  dimmished  in  value  by  reason  of  the 
breach  of  warranty,  and  if  the  defendant  has  by  reason  of  such  breach  sustained 
any  special  damage  apart  from  the  diminution  in  value  of  the  goods,  such  special 
damage  cannot  be  pleaded  by  way  of  defence  to  an  action  for  the  price,  though  it 
may  form  the  subject  of  a  cross-action  or  counterclaim  {lb. ;  and  see  Drummond  v. 
Van  Ingen,  12  App.  Oas.  284  ;  Mackay  v.  Bannister,  16  Q.  B.  D.  174).  In  such  last- 
mentioned  case  it  is  usually  the  best  course  to  plead  the  diminution  m  value  byway 
of  defence  pro  tanto,  and  to  counterclaim  for  the  special  damage.  The  defendant, 
however,  is  not  compelled  to  adopt  this  course,  and  may,  instead  of  pleading  the 
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2.  The  said  goods  were  not  of  the  description  or  quality  warranted,  and 
were  of  an  inferior  description  and  quality.  They  were  [here  state  in  what 
respect  the  goods  were  not  in  accordance  with  the  warranty],  and  by  reason 
of  such  inferiority  were  worth  £- — —  less  than  if  they  had  been  goods  of 
the  description  and  quality  warranted. 

3.  [The  same  as  paragraph  2  of  the  preceding  form.] 


The  like,  with  a  Counterclaim  for  Special  Damages  for  the  Breach  of 

Warranty. 

Defence. 
2\[The  same  as  paragraphs  1  and  2  of  the  last  preceding  form.] 

Counterelaim. 

3.  The  defendant  repeats  paragraphs  1  and  2  of  his  Defence,  and  says 
that  he  has  further  sufiered  damage  by  the  said  breach  of  the  said  contract 
of  warranty,  as  hereinafter  stated.  Previously  to  the  said  sale,  the  de- 
fendant had,  as  the  plaintifE  well  knew  at  the  time  of  the  said  sale,  entered 

into  a  contract  in.  writing,  dated  the  ■ ,  19 — ,  with  E.  F.  for  the 

sale  at  the  price  of  £ to  the  said  E.  F.  of  goods  of  the  same  description 

and  quality,  and  the  plaintifE  sold  and  the  defendant  purchased  the  said 
goods  expressly  for  the  purpose  of  enabling  the  defendant  to  fulfil  that 
contract,  and  the  defendant,  upon  receiving  the  said  goods,  delivered  them 
to  the  said  E.  F.  in  alleged  fulfilment  of  his  said  contract,  but  the  said 

diminution  in  value  by  way  of  defence,  rely  wholly  upon  a  counterclaim  in  respect 
of  the  breach  of  warranty  or  sue  upon  it  in  a  cross-action  (16.  ;  see  Thomson  v. 
S.  E.  By.  Co.,  9  Q.  B.-  D.  320  ;  Lcnve  v.  Holme,  10  Q.  B.  D.  286  ;  62  L.  J. 
Q.  B.  270). 

In  cases  where  by  reason  of  the  breach  of  warranty  the  goods  are  wholly  worth- 
less, and  of  no  value  whatever,  these  facts  may  be  pleaded  as  a  complete  defence 
to  an  action  for  the  stipulated  price  {Street  v.  Blay,  2  B.  &  Ad.  456  ;  Poulton  v. 
Lattimore,  9  B.  &  C.  259). 

On  an  executory  contract  for  the  sale  of  non-specific  goods  of  a  particular 
description,  it  is  a  condition  of  the  contract  that  the  goods  supplied  shall  answer 
that  description,  and  the  purchaser  may  reject  any  goods  tendered  by  the  vendor 
which  are  not  of  that  description.  (See  ante,  pp.  216,  note  (m),  254.)  But  a 
mere  breach  of  warranty  does  not  entitle  the  purchaser  to  rescind  the  contract 
in  toto  and  to  re.ieot  or  return  the  chattel,  unless  there  was  a  condition  in  the 
contract  to  that  effect.  (See  ante,  p.  251.)  It  is  a  good  defence,  however,  to  an 
action  for  the  price  of  goods  that  the  goods  were  sold  upon  condition  that  they 
might  be  returned  if  not  in  accordance  with  a  warranty  or  representation  of  the 
seller,  and  that  they  did  not  agree  therewith,  and  were  returned  accordingly 
(Street  v.  Blay,  supra ;  Head  v.  TattersaU,  L.  R.  7  Ex.  7  ;  41  L.  J.  Ex.  4  ;  Hinch- 
cliffe  V.  Barwick,  5  Ex.  D.  177  ;  49  L.  J.  Ex.  495 ;  ElpMck  v.  Barnes,  5  C.  P.  D. 
321). 

B.I.  43 
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E.  F.  refused  to  accept  the  goods  as  not  being  of  the  said  description  and 
quality. 

4.  The  defendant  lost  £ ,  being  the  difierence  between  the  price  at 

which  the  plaiatifi  agreed  to  sell  the  goods  to  him  and  the  price  at  which 
he  resold  them  to  the  said  E.  F. 


Defence  of  Breach  of  Warranty  as  to  Quality  and  Fitness,  and 
Counterclaim  for  Damages. 

Defence  and  Coimterclaim. 

Defence. 

1.  The  defendants  deny  that  the  plaintifis  sold  or  delivered  to  them  the 
goods  referred  to  or  any  part  thereof. 

2.  By  an  agreement  in  writing,  dated  the ,  19 — ,  it  was  agreed 

by  and  between  the  plaintifis  and  the  defendants  that  the  plaintifis  should 
manufacture  for  and  sell  and  deliver  to  the  defendants,  and  that  the  defen- 
dants should  accept  and  pay  for,  certain  [marine  engine  castings]  on  the 
terms  that  the  same  should  be,  and  the  plaintifis  by  the  said  agreement 
impliedly  warranted  and  agreed  that  the  said  marine  engine  castings 
should  be, 

(a)  in  accordance  with  certain  patterns  supplied  by  the  defendants  ; 

(b)  fit  for  the  purpose  for  which  the  defendants  required  the  same,  and 

which  purpose  is  hereinafter  referred  to  ; 

(c)  manufactured  properly  and  with  all  due  skill  and  diligence  ; 

(d)  perfect  and  complete  of  their  respective  kinds,  and  free  from  faults 

and  defects  ; 

(e)  manufactured  of  material  of  good  quality  and  of  the  proper  de- 

scription. 

3.  The  defendants  required  the  said  castings  for  the  purpose  of  making 
certain  marine  engines  which  they  had  contracted  or  were  about  to  contract 
to  deliver  within  limited  times,  and  before  the  making  of  the  agreement 
with  the  plaintifis  they  gave  the  plaintiffs  notice  [verbally  on  the 

-,  19 — ]  of  this  purpose,  and  the  plaintiffs  by  the  aforesaid  agreement 


agreed  to  manufacture  and  deliver  the  said  castings  within  certain  specified 
times,  so  as  to  enable  the  defendants  to  fulfil  the  contracts  they  had  made 
or  were  about  to  make. 

4.  As  and  for  the  castings  so  agreed  to  be  manufactured  and  sold  and 
delivered,  the  plaintiffs  delivered  to  the  defendants  such  of  the  castings 
referred  to  in  the  Statement  of  Claim  as  they  in  fact  delivered  at  all. 

5.  The  castings  so  delivered  were  not  in  accordance  with  the  said  agree- 
ment and  warranty.  They  were  not  in  accordance  with  the  said  patterns. 
They  were  not  fit  for  the  said  pm-pose.  They  were  not  manufactured 
properly  or  with  due  skill  and  diligence.  They  were  not  perfect  and  com- 
plete of  their  respective  kinds  or  free  from  faults  or  defects.    They  were 
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not  manufactTired  of  material  of  good  quality  or  of  the  proper  description. 
They  were  not  delivered  within  the  specified  times  or  in  time  to  enable  the 
defendants  to  fulfil  the  said  contracts.    Particulars  : — [State  them.] 

6.  By  reason  of  the  premises  the  said  castings  were  useless  to  the  defen- 
dants, or  in  the  alternative  were  worth  far  less  than  the  prices  claimed,  and 
their  value,  if  any,  is  less  than  the  amount  of  damage  the  defendants  are 
entitled  to  recover  under  their  counterclaim. 

7.  The  defendants  are  entitled  to  credit  for  £ in  respect  of ■ 

returned,  and  for  £ for  discount  at  2J  per  cent.,  to  which,  under  the 

terms  on  which  the  goods  were  sold,  they  were  entitled. 

Counterclaim. 

8.  By  way  of  counterclaim,  the  defendants  repeat  paragraphs  2  to  6,  both 
inclusive,  of  the  Defence,  and  they  say  that  by  reason  of  the  plaintiffs'  said 
breaches  of  the  said  agreement  the)'  were  not  able  to  complete  the  said 
contracts  within  the  said  times,  and  .became  liable  to  damages  in  respect 
thereof,  and  they  incurred  great  trouble,  delay  and  expense,  in  and  about 
endeavouring  to  make  use  of  the  plaintiffs'  castings  and  adapting  them 
to  the  said  purpose  and  to  make  the  same  in  accordance  with  the  said 
agreement  and  warranty,  and  were  and  are  otherwise  injured. 

Particulars  : — [State  them.] 

The  defendants  counterclaim  £1000. 


Defence  that  the  Goods  delivered  were  not  of  the  Quality  contracted  for  or 
equnl  to  Sample,  with  a  Counterclaim  for  Damages. 

1.  The  defendants  deny  that  they  agreed  to  buy  the  yarn  in  the  State- 
ment of  Claim  referred  to  by  the  letters  and  telegrams  therein  referred  to 
or  at  all. 

2.  On  the ,  19 — ,  by  an  agreement  contained  in  a  memorandum 

of  agreement  dated  that  day  the  defendants  agreed  to  order  from  the 

plaintifis  from  time  to  time  [natural  cashmere  yam]  to  the  amount  of 

lbs.  in  all. 

3.  The  defendants,  in  performance  of  their  part  of  the  said  agreement, 

have  ordered lbs.  of  the  said  yarn,  and  the  plaintifis  have  delivered 

to  the  defendants  the  said  quantities  of  yarn  but,  as  hereinafter  stated, 
not  in  accordance  with  the  said  agreement.  Save  as  aforesaid  the 
defendants  deny  each  and  every  the  allegations  contained  in  the  Statement 
of  Claim. 

4:.  It  was  a  term  and  condition  of  the  said  agreement,  and  the  plaintifis 
sold  the  said  yarn  to  the  defendants  by  warranting  to  the  defendants 
thereby,  that  the  plaintifis  would  supply  all  yarn  ordered  by  the  defendants 
of  a  quality  equal  to  the  qualities  specified  in  the  said  agreement  and 
to  samples  previously  supplied  by  the  plaintifis  to  tht  defendants,  and  that 
the  plaintifis  would  deliver  all  yarn  ordered  by  the  defendants  within 
fourteen  days  of  order  or  alternatively  within  a  reasonable  time. 
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5.  The  plain tifis,  at  tlie  times  when  the  said  agreements  were  made  and 
the  said  orders  given,  knew  that  the  defendants  required  the  said  yarn  for 
the  purpose  of  making  hosiery  goods  and  for  the  purpose  of  fulfilling  con- 
tracts made  or  to  be  made  with  the  defendants'  customers  for  the  sale  of 
hosiery  goods  of  qualities  equal  to  the  said  samples  of  yam  supplied  by  the 
plaintifis. 

6.  The  yarn,  so  supplied  as  aforesaid,  was  not  of  the  qualities  specified 
by  the  said  agreement  or  of  qualities  equal  to  the  said  samples  ;  and  was 
not  delivered  within  fourteen  days  of  the  respective  orders  or  within 
a  reasonable  time ;  and  was  wholly  unsuited  to  be  made  into  hosiery 
goods  of  qualities  equal  to  the  said  samples  of  yarn  supplied  by  the 
plaintifis. 

7.  In  addition  to  the  yam  ordered  by  the  defendants,  in  paragraph  3 
hereof  referred  to,  the  defendants  have  in  performance  of  the  said  agree- 
ments ordered  further  quantities  of  yarn  from  the  plaintifis  amounting  to 

lbs.   of  the   qualities  therein  specified,   and  the  defendants  have 

repeatedly  requested  the  plaintifis  to  perform  the  said  agreements  and  to 
deliver  yarn  within  the  times  and  of  the  qualities  provided  for  by  the  said 
agreement,  but  the  plaintifis  have  refused  and  neglected  to  deliver  the 
same  or  to  perform  their  part  of  the  said  agreement  and  the  plaintifis  on 
the ,  19 — ,  by  a  letter  dated  that  day,  repudiated  the  said  agree- 
ment prior  to  the  alleged  breaches  thereof  on  the  part  of  the  defendants. 

Counterclaim. 

8.  The  defendants  repeat  the  Defence  and  say  that  by  reason  of  the  said 

breaches  of  agreement  on  the  part  of  the  plaintifis  the  said lbs.  of  yam 

delivered  by  the  plaintifis  were  worth  much  less  to  the  defendants  than  the 
price  paid  therefor  to  the  plaintifis  and  the  defendants  were  obliged  to  sell 
the  hosiery  goods  made  therefrom  at  less  prices  than  they  would  otherwise 
have  done  and  have  been  rendered  imable  to  fulfil  contracts  made  with 
the  defendants'  customers  for  the  sale  of  hosiery  goods  of  qualities  equal  to 
the  said  samples  of  yarn  supplied  by  the  plaintifis  and  have  been  compelled 

to  purchase  elsewhere lbs.  of  yarn  of  the  kinds  and  qualities  specified 

by  the  said  agreement  at  prices  higher  than  those  stated  in  the  said 

agreement  and  have  lost  the  custom  of  Messrs.    and    of    other 

customers. 

9.  By  reason  of  the  said  breaches  of  agreement  on  the  part  of  the 
plaintifis  the  defendants  have  been  rendered  vmable  to  fulfil  the  following 
contracts  and  have  sufiered  loss  thereby  : — 

Contracts  for  dozen  CX.  natural  hosiery — cancelled 

19—. 

Loss  of  profit,  £ . 

Contract  for  dozen  CX.  natural  hosiery — cancelled  ■ , 

19—. 

Loss  of  profit,  £ . 

The  defendants  counterclaim  £- damages. 
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The  like,  to  a  Claim  for  Goods  sold  and  delivered  and  Work  and  Labour  done. 

Defence  and  Counterclaim. 

Defence. 

1.  The  defendant,  as  to  each  item  of  the  goods  alleged  to  have  beexi  sold 
and  delivered  and  each  item  of  the  work  and  labour  alleged  to  have  been 
done,  denies  that  the  same  was  sold  or  delivered  or  done  at  all. 

2.  Further  as  to  each  item  of  the  said  goods  and  work  and  labour  the 
defendant  denies  that  the  same  was  respectively  ordered  by  or  sold  or 
delivered  (if  at  all)  to  him  or  done  (if  at  all)  for  him  or  at  his  request  or 
under  any  circumstances  such  as  would  render  the  defendant  liable  in 
respect  thereof. 

3.  In  the  alternative  the  defendant  says  that  the  plaintifis  by  an  agree- 
ment in  writing  dated  the  ■ ,  19 — ,  agreed  to  supply  certain  goods 

and  do  certain  work  and  labour  on  the  terms  (1)  that  the  same  should  be 
in  accordance  with  the  orders  given  for  the  same,  (2)  that  the  same  should 
be  of  the  descriptions,  sizes  and  dimensions  ordered,  (3)  that  the  same  should 
be  of  the  best  quality  ana  workmanship,  (4)  that  the  same  should  be  fit  for 
the  piupose  for  which  the  same  were  intended,  (5)  that  the  same  should  be 
delivered  within  a  specified  time  or  in  the  alternative  a  reasonable  time, 
(6)  that  the  prices  charged  should  be  certain  specified  prices  or  in  the 
alternative  reasonable  prices. 

4.  As  and  for  the  goods,  work  and  labour  agreed  to  be  supplied,  and  in 
pretended  performance  of  the  said  agreement,  the  plaintiflEs  delivered  the 
goods  and  did  the  work  and  labour  sued  for  in  so  far  as  the  same  were 
ordered  or  sold  or  delivered  or  done  at  all,  but  the  said  goods,  work  and 
labour  were  not  either  (1)  in  accordance  with  the  order  or  orders  given,  or 
(2)  of  the  descriptions,  sizes  and  dimensions  ordered,  or  (3)  of  the  best 
quality  of  workmanship,  or  (4)  fit  for  the  purpose  for  which  the  same  were 
intended,  or  (5)  delivered  within  the  specified  time  or  a  reasonable  time, 
and  (6)  the  prices  charged  are  not  the  specified  prices  or  reasonable  prices. 

5.  By  reason  of  the  premises  the  goods,  work  and  labour  were  and  are 
worthless  and  useless,  or  in  the  alternative  worth  far  less  than  the  amounts 
sought  to  be  recovered  and  less  than  the  plaintiffs  have  already  been  paid. 

6.  The  amoimts  claimed  are  excessive  and  unreasonable  both  as  to  the 
amounts  and  quantities  charged  for  and  the  prices  charged. 

7.  Further  or  in  the  alternative  the  defendant  says  that  the  goods,  work 
and  labour  formed  part  only  (namely  3  sets  of  engine  parts)  of  one  entire 
contract  to  manufacture  and  sell  and  deliver  6  sets  of  engine  parts,  and 
that  unless  and  until  the  plamtifFs  have  completed  the  said  contract  they 
cannot  sue  for  the  price  of  part  thereof. 

Counterclaim. 

8.  The  defendant  repeats  paragraphs  4,  5,  and  6  of  the  Defence  and  says 
that  he  required  the  said  goods,  as  the  plaintifis  well  knew,  for  the  purpose 
of  supplying  orders  he  had  obtained  or  should  obtain  from  customers,  and 
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ce-selling  the  same  at  a  profit,  aud  by  reason  of  the  plaintifis'  breaches  of 
the  said  terms  the  goods  were  useless  and  he  has  lost  the  profits  he  would 
have  made  and  incurred  much  trouble,  expense  and  delay  and  injury. 

Particulars  : — [State  them.] 

The  defendant  claims  £ . 


Defence  to  an  Action  for  not  Delivering  Goods  contracted  to  be  Sold, 
denying  the  alleged  Breach. 

The  defendant  on  the ,  19 — ,  delivered  the  goods  to  the  plaintiff 

according  to  the  terms  of  the  said  contract. 


Defence  to  a  like  Action,  that  the  Plaintiff  was  not  ready  and  willing  to 
accept  and  pay  for  the  Goods  (b). 

The  plaintiff  was  not  ready  and  willing  to  accept  and  pay  for  the  goods. 
(R.  S.  C,  1883,  App.  C,  Sect.  V.) 


Defence  to  an  Action  for  not  accepting  Goods  contracted  to  be  Sold,  that  the 
Plaintiff  was  not  ready  and  willing  to  deliver  Goods  according  to  the 
Contract  (b). 

1.  The  plaintifi  was  not  ready  and  willing  to  deliver  any  goods  to  the 
defendant  on  the  day  fixed  for  delivery  by  the  said  contract. 

2.  In  the  alternative,  the  defendant  says  that  by  the  terms  of  the  said 
contract  the  plaintifi  undertook  to  supply  and  deliver  [here  state  the 
description  and  quality  of  goods  contracted  for],  and  that  the  plaintifi  was 
not  ready  and  willing  to  deliver  goods  of  that  description  and  quality  to 
the  defendant. 

(6)  By  s.  28  of  the  Sale  of  Goods  Act,  1893,  "Unless  otherwise  agreed, 
delivery  of  the  goods  and  payment  of  the  price  are  concurrent  conditions,  that 
is  to  say,  the  seller  must  be  ready  and  willing  to  give  possession  of  the  goods  to 
the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready  and  willing 
to  pay  the  price  in  exchange  for  possession  of  the  goods." 

Accordingly,  it  is  a  condition  precedent  to  a  right  of  action  for  breach  of  the 
contract  that  the  plaintifi  should  have  been  "  ready  and  willing  "  to  perform  the 
contract  on  his  part,  unless  there  has  been  a  waiver  or  dispensation  on  the  part 
of  the  defendant  (see  ante,  p.  215  ;  Renter  v.  Sola,  4  C.  P.  D.  239  ;  48  L.  J.  C.  P. 
492  ;  Cart  v.  Amhergate  Ry.  Co.,  17  Q.  B.  127  ;  20  L.  J.  Q.  B.  460) ;  and  "  readi- 
ness and  willingness  ''  to  perform  an  act  implies  the  ability  to  do  it  {De  Medina  v. 
Norman,  9  M.  &  W.  820  ;  Lawrence  v.  Knowles,  5  Bmg.  N.  C.  399  ;  Ellis  v. 
Rogers,  29  Oh.  D.  661,  667).  Where  the  delivery  of  the  goods  and  the  payment 
of  the  price  are  to  be  concurrent  acts,  such  readiness  and  wiUingness  is  sufficient 
to  enable  either  party  to  maintain  an  action  for  the  breach  by  the  other,  and  it  is 
not  necessary  to  prove  an  actual  tender  either  of  the  goods  or  the  money  {Boyd 
V.  Lett,  1  0.  B.  222  ;  Raivson  v.  Johnson,  1  East,  203). 
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Defence  to  a  like  Action,  where  Time  is  of  the  Essence  of  the  Contract,  that 
the  Plaintiff  was  not  ready  and  willinr;  to  deliver  the  Goods  within  the 
Time  stipulated  for  Delivery  (c). 

By  the  terms  of  tlie  said  agreement  the  goods  were  to  be  delivered  within 

months  from  the  date  of  the  agreement  [or,  as  the  case  may  be],  and 

not  otherwise,  and  the  plaintiff  was  not  ready  and  willing  to  deliver  the 
goods  within  that  period. 


Defence  to  a  like  Action,  where  the  Agreement  did  not  specify  any  Time 
for  Delivery,  that  the  Plaintiff  was  not  ready  and  willing  to  deliver 
the  Goods  within  a  reasonable  time  (c). 

It  was  an  implied  term  of  the  contract  that  the  said  goods  should  be 
delivered  within  a  reasonable  time,  and  not  otherwise,  and  the  plaintiff 
was  not  ready  and  willing  to  deliver  the  goods  within  a  reasonable  time  in 
that  behalf. 


Sale  of  Land. 
Denial  of  the  Agreement  alleged  {d) . 

1.  The  defendant  denies  the  making  of  the  alleged  or  any  agreement. 
There  was  no  concluded  agreement  between  the  plaintiff  and  the  defendant. 

2.  The  only  agreement,  if  any,  was  made  subject  to  a  condition  that  a 
formal  contract  should  be  drawn  by  the  [plaintiff's]  solicitors  and  approved 

Where  goods  are  shipped  in  accordance  with  the  contract  of  sale,  the  seller  is 
entitled  to  payment  upon  tender  of  the  shipping  documents  although  the  goods 
have  not  yet  arrived,  and  although  the  contract  does  not  expressly  provide  for 
payment  against  shipping  documents  (Biddell  Bros.  v.  E.  Clemens  Horst  Co.,  [1912] 
A.  0.  18  ;  81  L.  J.  K.  B.  42). 

As  to  conditions  precedent  in  the  case  of  sales  of  goods,  see  further  ante,  pp.  122, 
215. 

(c)  By  s.  10  (1)  of  the  Sale  of  Goods  Act,  1893,  "  Unless  a  different  intention 
appears  from  the  terms  of  the  contract,  stipulations  as  to  time  of  payment  are 
not  deemed  to  be  of  the  essence  of  a  contract  of  sale.  Whether  any  other  stipula- 
tion as  to  time  is  of  the  essence  of  the  contract  or  not  depends  on  the  terms  of  the 
contract." 

In  the  case  of  an  ordinary  mercantile  contract  for  the  supply  of  one  entire 
quantity  of  non-specific  goods,  the  time  fixed  by  the  contract  is  usually  considered 
as  being  of  the  essence  of  the  contract  in  the  absence  of  anything  in  the  contract 
to  show  a  contrary  intention  {Coddington  v.  Paleologo,  L.  B.  2  Ex.  193  ;  36 
L.  J.  Ex.  73  ;  Bowes  v.  Shand,  2  App.  Cas.  455  ;  46  L.  J.  Q.  B.  561 ;  Renter  v. 
Sala,  4  0.  P.  D.  239,  249  ;  48  L.  J.  C.  P.  492). 

By  s.  29  (2)  of  the  Sale  of  Goods  Act,  1893,  "  Where  under  the  contract  of  sale 
the  seller  is  bound  to  send  the  goods  to  the  buyer,  but  no  time  for  sendmg  them 
is  fixed,  the  seller  is  bound  to  send  them  withm  a  reasonable  time." 

As  to  reasonable  time,  see  ante,  p.  236. 
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by  the  [defendant's]  solicitors,  and  no  suet  contract  has  been  [either  drawn 
or]  approved.     The  said  condition  is  expressed  in  the  alleged  agreement  in 

writing  [or,  in  the  defendant's  letter  of  the ,  19 — ,  which  formed 

part  of  the  alleged  agreement]. 


Defence  of  the  Statute  of  Frauds  :  see  "  Frauds,  Statute  of,"  ante,  p.  573. 


Defence  to  an  Action  against  a  Purchaser  for  not  completing,  that  the 
Plaintiff  was  not  ready  and  willing  to  Convey  (e). 

The  plaintifi  was  not  ready  and  willing  to  convey  the  said  premises  to 
the  defendant  according  to  the  terms  of  the  said  agreement  [or,  the  said 
conditions  of  sale]. 


Dbfence  to  a  like  Action,  that  the  Plidniiff  had  no  Till   to  the  Premises  (/). 

The  plaintifi  had  not,  nor  has  he,  any  title  to  the  premises,  and  could 
not,  nor  can  he,  convey  them  [or,  grant  a  lease  thereof]  to  the  defendant  in 

By  s.  29  (4),  "  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual  unless 
made  at  a  reasonable  hour.    What  is  a  reasonable  hour  is  a  question  of  fact." 

By  s.  10  (2),  "  In  a  contract  of  sale  '  month '  means,  prima  facie,  calendar 
month." 

(d)  An  agreement  is  the  result  of  the  mutual  assent  of  two  parties  to  certain 
terms,  and  there  is  no  concluded  or  binding  agreement  unless  or  until  the  terms 
are  ascertained,  either  expressly  or  by  impUoation.  (See  Chinnock  v.  Marchioness 
of  My,  4  De  G.  J.  &  S.  638,  643  ;  Hussey  v.  Harm-Pay m,  4  App.  Cas.  311 ;  48 
L.  J.  Oh.  846.)  If  an  agreement  for  purchase  is  made  subject  to  certain  conditions 
then  specified,  or  to  be  specified  by  one  of  the  parties,  or  his  solicitor,  then,  until 
those  conditions  are  accepted,  there  is  no  concluded  agreement ;  so,  where  to  a 
proposal  an  assent  is  given  subject  to  a  provision  as  to  a  contract  being  prepared 
and  approved,  then  the  stipulation  as  to  the  contract  is  a  term  of  the  assent,  and 
there  is  no  agreement  independent  of  that  stipulation  ( Winn  v.  BviU,  7  Ch.  D.  29  ; 
47  L.  J.  Ch.  139  ;  BossiUr  v.  Miller,  3  App.  Cas.  1124,  1139,  1151 ;  48  L.  J.  Ch. 
10 ;  Jones  v.  Daniel,  [1894]  2  Ch.  332 ;  63  L.  J.  Ch.  562).  But  if  an  offer  to 
purchase  or  sell  is  accepted,  and  the  acceptance  is  accompanied  by  a  statement 
that  the  acceptor  desires  that  the  arrangement  should  be  put  into  more  formal 
language,  that  statement  will  not  prevent  the  offer  and  acceptance  constituting  a 
concluded  contract  (Orossley  v.  Maycock,  L.  R.  18  Eq.  180  ;  43  L.  J.  Ch.  379  ; 
Bolton  V.  Lambert,  41  Ch.  D.  295,  305  ;  58  L.  J.  Ch.  425  ;  and  see  Bristol  Aerated 
Bread  Co.  v.  Maggs,  44  Ch.  D.  616  ;  59  L.  J.  Ch.  472). 

(e)  As  to  the  mode  of  pleading  the  non-fulfilment  of  conditions  precedent,  see 
ante,  p.  554.  In  determining  what  are  conditions  precedent  to  the  right  of  action, 
it  must  be  remembered  that  since  the  Judicature  Acts  time  is  not  ordinarily 
of  the  essence  of  the  contract  in  the  case  of  sales  of  land,  imless  it  is  made  so  by 
express  stipulation  or  by  necessary  implication,  or  by  a  subsequent  notice  requiring 
completion  within  a  reasonable  time  (see  "  Sale  of  Land,"  ante,  p.  222). 

( / )  In  contracts  for  the  sale  of  real  estate  an  agreement  to  make  a  good  title 
IS  implied,  in  the   absence  of  express  stipulation  varying   or  destroying  this 
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accordance  with  the  said  contract.    [If  a  specific  defect  is  relied,  on,  add, 
Particulars  of  the  defect  of  title  are  as  follows  : — stating  the  defect  relied  on.] 


Defence  to  an  Action  for  not  completing  a  Purchase,  that  the  Plaintiff  did  not 
make  a  good  Title  in  accordance  with  a  Condition  of  the  Contract  {ff). 

The  agreement  was  subject  to  an  express  condition  that  the  plaintiff 
should  deduce  and  make  a  good  title  to  the  premises,  as  in  the  said  con- 
dition mentioned,  and,  although  the  defendant  on  the ,  19—, 

by  a  letter  dated  that  day  required  the  plaintifi  to  comply  with  this  con- 
dition, the  plaintifi  has  never  complied  with  it,  and  has  thereby  prevented 
the  defendant  from  completing  the  purchase. 


Defence  to  an  Action  against  the  Vendor  for  not  conveying  the  Premises  that 
the  Plaintiff  did  not  tender  a  Conveyance  for  Execution  [g). 

The  defendant  was  always  ready  and  willing  to  convey  the  premises  to 
the  plaintifi  in  accordance  with  the  contract,  but  the  plaintiff  did  not 
tender  to  the  defendant  for  execution  any  deed  for  conveying  the  premises 
to  the  plaintifi  [or,  where  the  purchaser  has  tendered  a  conveyance  which  was 
not  in  accordance  with  the  contract,  did  not  tender  to  the  defendant  for 
execution   any  proper   conveyance   of   the   premises.    The   instrument 

tendered  by  the  defendant  as  such  conveyance  on  the • ,  19 — , 

was  not  in  accordance  with  the  said  contract  in  the  following  respects, 
viz. :   {state  particulars)]. 


Defence  to  a  like  Action,  that  the  Defendant  rescinded  the  Contract  under  a 
Power  contained  in  the  Conditions  of  Sale  (h). 
1.  The  said  contract  was  subject  to  an  express  condition  contained 
therein  that,  if  the  purchaser  should  make  and  insist  upon  any  requisition 

implioation,  but  it  is  immaterial  that  the  vendor  had  no  title  at  the  time  of  sale,  if 
he  is  able  to  make  title  when  called  upon  to  do  so  [Tomson  v.  Miles,  1  Esp.  184  ; 
Ellis  V.  Rogers,  29  Ch.  D.  661). 

Where  the  defendant  relies  upon  a  specific  defect  in  the  title  of  the  plaintifi,  he 
should  state  the  defect,  where  practicable,  and  not  rely  on  a  vague  general  allega- 
tion of  want  of  title  in  the  plaintiff  [Jones  v.  Watts,  43  Ch.  D.  674). 

(//)  See  note  (/)  p.  680. 

(g)  It  is  the  duty  of  the  purchaser,  under  ordinary  circumstances,  to  tender  a 
conveyance  for  execution  by  the  vendor  (see  ante,  p.  222),  and  the  non-fulfilment 
of  this  duty,  where  there  has  been  nothing  amounting  to  a  waiver  or  dispensation 
on  the  part  of  the  vendor,  wiU  afford  a  defence  to  an  action  for  not  conveying. 

(h)  Conditions  of  sale  permitting  a  vendor  to  rescind  the  contract,  should  he 
be  unable  or  unwilling  to  carry  it  out  or  to  make  a  good  title,  must  be  used 
reasonably,  and  in  good  faith,  and  not  arbitrarily  {Mawson  v.  Fletcher,  6  Oh.  App. 
91,  94  ;  40  L.  J.  Ch.  131  ;  Smith  v.  Wallace,  [1895]  1  Oh.  385  ;  64  L.  J.  Oh.  240  ; 
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in  respect  of  the  vendor's  title  wliicli  the  vendor  should  be  unable  or  un- 
Avilling  to  comply  with,  the  vendor  should  be  at  liberty  to  rescind  the  sale 
by  notice  in  writing  to  the  purchaser  [who  should  thereupon  be  entitled 
to  receive  back  the  amount  of  his  deposit  without  interest  or  expenses]. 

2.  On ,  19 — ,  the  plaintifi  by  a  notice  in  writing  made  and 

insisted  on  a  requisition  in  respect  of  the  defendant's  title  as  follows,  viz. : 
[here  state  shortly  the  nature  of  the  requisition]. 

3.  The  defendant  was  unable  [or  unwilling]  to  comply  with  such  re- 
quisition.   He  therefore  duly  rescinded  the  contract  on  the , 

19 — ,  by  notice  in  writing  to  the  plaintifi  in  pursuance  of  the  said  con- 
dition [and  returned  to  the  plaintifi  the  amount  of  his  deposit]. 


Defence  of  Fraud  (i) :  see  "  Fraud,"  ante,  p.  566. 


Counterclaim  by  Purchaser  for  Specif  c  Performance  of  an  Agreement  for  the 

Sale  of  Land  (h)- 

Counterclaim. 

1.  By  an  agreement  [or,  letters]  dated  [or,  made  verbally  at  interviews 
on  or  about]  the ,  19 — ,  the  plaintiff  agreed  to  sell  to  the  defendant 

In  re  Jackson,  [1905]  1  Ch.  603 ;  74  L.  J.  Oh.  389).  In  such  conditions  "unable  " 
in  effect  means  reasonably  unable,  and  "  unwilling,"  reasonably  unwilling.  (See 
Oray  v.  Fowler,  L.  R.  8  Ex.  249,  265  ;  In  re  Starr-Bowkett  Society,  42  Ch.  D.  375  ; 
58  L.  J.  Ch.  459  ;  and  Woolcott  v.  Peggie,  15  App.  Cas.  42  ;  59  L.  J.  P.  C.  44.) 

(i)  The  contract  may  be  rescuided  by  the  purchaser  if  procured  by  the  fraud  of 
the  vendor  or  his  agent,  although  there  may  be  a  condition  of  sale  to  the  effect 
that  errors  and  misstatements  of  every  description  shall  be  the  subject  of  com- 
pensation and  shall  not  avoid  the  contract ;  for  such  conditions  are  not  intended 
or  permitted  to  cover  fraud  (M'uUens  v.  Miller,  22  Ch.  D.  194,  199  ;  52  L.  J.  Ch. 
380 ;  Terry  and  White's  Contract,  32  Ch.  D.  14,  29  ;  55  L.  J.  Ch.  343).  A  sub- 
stantial and  material  misdescription  of  the  property  or  of  the  terms  upon  which 
it  is  held,  if  of  such  importance  as  to  make  it  probable  that,  but  for  such  mis- 
description, the  purchaser  would  not  have  entered  into  the  contract  at  all,  may 
without  actual  fraud  entitle  a  purchaser  to  rescind,  and  that  even  though  there 
is  a  condition  that  "  misstatement  or  error  "  is  not  to  avoid  the  contract,  but  is 
to  be  the  subject  of  compensation  (Flight  v.  Booth,  Bing.  N.  C.  370  ;  Jacobs  v. 
Revell,  [1900]  2  Ch.  858 ;  69  L.  J.  Ch.  879  ;  hi  re  Puckett,  [1902]  2  Ch.  258  ;  71 
L.  J.  Ch.  666). 

A  material  misrepresentation  by  the  vendor  as  to  a  collateral  matter  which 
formed  the  inducement  to  purchase  may,  although  made  in  ignorance  and  without 
any  actual  fraud,  be  sufficient  {Dimmock  v.  Hallett,  L.  R.  2  Ch.  21 ;  36  L.  J.  Ch. 
146  ;  Smith  v.  Land  Corpmvtion,  28  Oh.  D.  7  ;  Wanton  v.  Coppard,  [1899]  1  Ch. 
92  ;  68  L.  J.  Ch.  8). 

See  further  ante,  p.  649. 

(k)  Claims  for  specific  performance  of  contracts  for  the  sale  of  land  are  assigned, 
by  s.  34  of  the  Judicature  Act,  1873,  to  the  Chancery  Division  and,  therefore,  are 
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the  Home  Farm,  Kent,  for  £ .     Tlie  sale  was  to  be  completed  on  the 

— ,19-. 

2.  [If  the  agreement  ivas  verbal,  add  .-—The  agreement  so  entered  into 
has  been  part  performed  as  follows  -.—State  how.] 

The  defendant  claims  to  have  specific  performance  of  the  above  agree- 
ment, and  that  the  plaintiff  may  be  ordered  to  execnte  a  proper  conveyance 
of  the  premises  to  the  defendant. 

{See  R.  S.  C,  1883,  App.  0.,  Sect.  IT.,  No.  12.) 


Defence  to  Action  for  Specific  Performance  (kk) . 

1.  The  defendant  did  not  make  the  alleged  or  any  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  [if  alleged  hy  plaintiff]. 

3.  The  plaintiff  has  not  performed  the  following  conditions  which  are 
contained  in  the  alleged  agreement : — [Conditions.] 

4.  The  defendant  did  not  [deny  the  alleged  acts  of  part  performance]. 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not  such  as 
the  defendant  is  bound  to  accept  by  reason  of  the  following  matters  : — 
[State  why.] 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects  -.—[State  them]  ; 

8.  [or]  The  defendant  has  been  guilty  of  delay  ; 

9.  [or]  The  defendant  has  been  guilty  of  fraud  [or,  misrepresentation] ; 

10.  [or]  The  agreement  is  unfair  ; 

11.  [or]  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or,  as  the  case  may  he] : 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale  No.  11  [or, 
by  mutual  agreement]. 

Particulars : — 

{R.  S.  C,  1883,  App.  D.,  Sect.  II.) 


Set-Off  (l). 


not  properly  the  subject  of  actions  in  the  King's  Bench  Division,  but  they  may 
occasionally  be  entertained  by  the  latter  Division,  either  where  they  are  joined 
with   other  causes  of  action  or  where  they  form  the  subject  of  counterclaims. 
(See  Storey  v.  Waddle,  4  Q.  B.  D.  289.) 
{kk)  See  note  {k),  p.  682. 

(?)  A  defendant  is  not  bound  to  avail  himself  of  a  set-off  or  counterclaim 
{Laing  v.  Chatham,  1  Camp.  252  ;  Davis  v.  Hedges,  L.  R.  6  Q.  B.  087) ;  he  may 
reserve  it  for  a  cross-action,  if  he  wishes,  though  by  doing  so  he  may  render 
himself  liable  to  costs,  if  the  set-off  or  counterclaim  could  properly  have  been 
tried  along  with  the  plaintiff's  claim.  He  need  not,  however,  plead  a  set-off 
where  the  plaintiff  has  given  credit  for  it  in  his  Statement  of  Claim  or  in  par- 
ticulars {Lovejoy  v.  Cole,  [1894]  2  Q.  B.  861 ;  64  L.  J.  Q.  B.  120).  A  cross-claim 
which  overtops  the  plaintiff's  claim  can  only  be  pleaded  as  a  counterclaim.    Any 
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other  oross-olaim  can  always  be  pleaded  as  a  counterclaim,  but  in  many  cases  it 
can  also  be  pleaded  as  a  set-ofi  or  as  a  set-ofE  and  counterclaim. 

We  have  already  discussed  the  main  distinctions  between  a  set-ofE  and  a 
counterclaim  {ante,  p.  456).  The  right  to  plead  a  set-off  in  common  law  actions 
was  first  given  to  the  defendant  by  the  statutes  of  set-oS,  2  Geo.  2,  c.  22,  and  8 
Geo.  2,  c.  24.  These  statutes  enacted  that  where  there  were  "  mutual  debts  " 
between  the  plaintiff  and  the  defendant,  or,  if  either  party  sued  or  was  sued  as 
executor  or  administrator,  between  the  testator  or  intestate  and  either  party, 
one  debt  might  be  set  off  against  the  other.  These  enactments  stiU  regulate 
set-offs  in  actions  at  law  as  distinct  from  counterclaims,  which  are  governed  by 
the  Judicature  Act,  1873,  s.  24  (3),  and  Ord.  XIX.,  r.  3  (cited  ante,  p.  460  ;  and 
see  Stumore  v.  Campbell,  [1892]  1  Q.  B.  314  ;  61  L.  J.  Q.  B.  463  ;  Smith  v.  Betty, 
[1903]  2  K.  B.  317,  323  ;  72  L.  J.  K.  B.  853). 

A  set-off  may,  in  general,  be  pleaded  wherever  the  claims  on  both  sides  are 
liquidated  debts  or  money  demands,  which  can  be  ascertained  with  certainty  at 
the  time  of  pleading.  The  right  of  set-off  does  not  apply  to  cases  where  the  claim 
on  either  side  is  for  unliquidated  damages,  and  in  such  cases  (with  some  excep- 
tions such  as  those  under  the  Bankruptcy  Act,  cited  post,  p.  690),  the  defendant 
cannot  plead  his  cross  demand  against  the  plaintiS  as  a  defence,  and  can  only 
rely  upon  it  as  a  ground  of  counterclaim.  Where  the  plaintiff  claims  partly  a 
liquidated  debt  and  partly  unliquidated  damages,  the  defendant  may  sever  so 
much  of  the  plaintiff's  claim  as  is  liquidated  from  the  rest,  and  plead  a  set-off 
to  that  part  {Grampton  v.  Walker,  3  E.  &  B.  321 ;  30  L.  J.  Q.  B.  19  ;  Bronm  v. 
Tibbits,  11  0.  B.  N.  S.  855  ;  31  L.  J.  C.  P.  206). 

In  general,  in  order  to  give  a  right  of  set-off,  the  debts  must  be  between  the 
same  parties  and  in  the  same  right.  If  the  action  is  for  a  debt  due  from  the 
defendant  to  the  plaintiff  separately,  the  defendant  cannot  set  off  a  debt  due 
from  the  plaintiff  jointly  with  others  {Arnold  v.  Bainhrigge,  9  Ex.  153  ;  23  L.  J.  Ex. 
59) ;  though  if  such  last-mentioned  debt  is  several  as  well  as  joint,  it  may  be 
the  subject  of  a  set-off,  as  in  the  case  of  a  joint  and  several  bond  or  promissory 
note  {Owen  v.  Wilkinson,  5  0.  B.  N.  S.  526  ;  28  L.  J.  0.  P.  3).  So  a  defendant 
who  is  sued  singly  on  his  several  liability  oaimot  set  off  against  the  plaintiff's 
claim  a  debt  due  from  the  plaintiff  to  the  defendant  and  to  another  person  who  is 
not  a  party  to  the  action  jointly  {Bonn/ear  v.  Pawson,  6  Q.  B.  D.  540  ;  50  L.  J. 
Q.  B.  495).  Similarly,  in  an  action  for  a  debt  due  from  the  defendant  to  two  or 
more  plaintiffs  jointly,  the  defendant  cannot,  strictly  speaking,  set  off  a  debt  due 
to  him  from  one  of  the  plaintiffs  separately  {France  v.  White,  1  M.  &  G.  731  ; 
Piercy  v.  Fynney,  L.  R.  12  Eq.  69) ;  though  he  may  avail  himself  of  it  by  way  of 
counterclaim  against  that  plaintiff.  (See  Manchester  Ry.  Co.  v.  Brooks,  2  Ex.  D. 
243  ;  46  L.  J.  Ex.  244).  But  if  several  persons  are  improperly  or  unnecessarily 
joined  as  co-plaintiffs  in  an  action  for  a  debt  which  is  in  fact  due  to  one  of  them 
alone,  the  defendant  may  show  in  his  Defence  that  the  fact  is  so,  and  that  he  has 
a  set-off  in  respect  of  a  debt  due  to  him  from  that  plaintiff  separately.  (See 
Ord.  XVI.,  r.  3.) 

If  the  plaintiff  sues  the  defendant  separately  for  a  debt  due  from  the  defendant 
jointly  with  others,  the  defendant,  instead  of  applying  by  summons  for  a  stay 
of  proceedings  on  the  ground  of  the  non-joinder  of  his  co-debtors  as  defendants 
(see  anie,  p.  441),  may  plead  in  his  Defence  that  the  debt  sued  for  is  due  from  him- 
self jointly  with  others,  and  that  he  and  his  co-debtors  are  entitled  to  a  set-off 
of  debts  duo  to  them  jointly  from  the  plaintiff.  (See  Stackwood  v.  Dunn,  3 
Q.  B.  822.)    It  seems  that  one  of  several  joint  defendants,  who  are  sued  for  a 
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debt  due  from  them  jointly,  camiot  set  off  a  debt  due  from  the  plaintifi  to  him 
separately  (see  In  re  Exchange  BanKng  Co.,  46  L.  T.  474),  though  he  might 
counterclaim  against  the  plaiatiff  in  respect  of  it. 

The  principle  that  in  cases  of  set-off  the  debts  must  be  between  the  same  parties 
and  ill  the  same  right  was  followed  in  equitj',  but  with  the  modifications  rendered 
necessary  by  the  recognition  of  equitable,  as  distinguished  from  legal,  rights 
(e.^.,  the  recognition  of  equitable,  as  distinguished  from  legal,  ownership  of  choses 
in  action).  Thus  it  was  held  that  thi3  defendant  might  plead  an  equitable  set-off 
in  respect  of  a  debt  due  from  the  plaintiff  to  a  trustee  for  the  defendant  {Cochrane 
Y.  Oreen,  9  C.  B.  N.  S.  448  ;  30  L.  J.  C.  P.  97) ;  or  in  respect  of  a  debt  due  from 
the  real  plaintiff,  for  whom  the  nominal  plaintiff  was  trustee  {Agra  Bank  v. 
Leighton,  L.  R.  2  Ex.  56  ;  Thornton  v.  Maynard,  L.  R.  10  C.  P.  696  ;  44  L.  J.  C.  P. 
382) ;  and  that  the  plaintiff,  in  answer  to  a  set-off  in  respect  of  a  debt  due  from 
him  on  his  own  account  to  the  defendant  might  reply  that  he  was  suing  only  as 
trustee  for  a  third  party  {Watson  v.  Mid-Wales  Ry.  Co.,  L.  R.  2  C.  P.  593  ;  36 
L.  J.  C.  P.  285). 

In  an  action  against  an  incorporated  company  or  the  public  officer  of  a  banking 
company,  the  defendants  may  set  off  calls  due  from  the  plaintiff  to  the  company. 
(See  Moore  v.  Met.  Sewage  Co.,  3  Ex.  333  ;  Melvain  v.  Mather,  5  Ex.  55.)  But 
when  a  limited  company  is  being  wound  up,  no  set-off  is  permissible  against  a 
claim  for  oaDs  made  in,  or  due  after  the  commencement  of,  the  winding-up  pro- 
ceedings {In  re  Hiram  Maxim  Co.,  [1903]  1  Oh.  70  ;  72  L.  J.  Ch.  18). 

Where  a  defendant  relies  upon  several  distinct  grounds  of  set-off  founded  upon 
separate  and  distinct  facts,  such  grounds  of  set-off  must  be  stated,  as  far  as  may 
be,  separately  and  distinctly  (Ord.  XX.,  r.  7). 

Previously  to  the  Judicature  Acts  it  was  held  that  debts  accruing  due  after  the 
commencement  of  the  action  could  not  be  set  off  either  at  law  or  in  equity  {Richards 
V.  James,  2  Ex.  471 ;  Maw  v.  Ulyatt,  31  L.  J.  Ch.  33),  but  under  the  Judicature 
Acts  the  defendant  may  plead  a,  set-off  in  respect  of  matters  subsequent  to  the 
action,  provided  he  pleads  it  as  a  defence  arising  after  action  under  Ord.  XXIV. 
{Mis  V.  Munson,i5  L.  T.  585  ;  Beddall  v.  Maitland,  17  Ch.  D.  174  ;  50  L.  J.  Ch. 
401).  If  so  pleaded,  the  plaintiff  may,  by  delivering  a  confession  of  the  defence  of 
set-off,  entitle  himself  to  sign  a  judgment  for  his  costs  under  Ord.  XXIV.,  r.  3 
{arUe,  p.  555).  So,  too,  if  after  action  brought  or  after  delivery  of  a  defence,  any 
ground  of  defence  arises  to  any  set-oif  or  counterclaim  which  has  been  pleaded 
by  the  defendant,  the  plaintiff  may  raise  such  ground  of  defence  in  his  Reply. 
(See  Ord.  XXIV.,  r.  1 ;  Toke  v.  Andrews,  8  Q.  B.  D.  428  ;  51  L.  J.  Q.  B.  281  and 
the  observations  thereon  in  Alcoy  v.  GreenhUl,  [1896]  1  Ch.  19  ;  65  L.  J.  Ch.  99.) 
As  to  delivering  a  further  Reply  where  such  ground  of  defence  arises  after  Reply, 
see  Ord.  XXIV.,  r.  2. 

Where  interest  is  claimed  in  a  defence  of  set-off,  it  must  be  claimed  as  a  debt. 
Where  it  is  merely  claimable  as  damages,  it  is  not  the  subject  of  a  defence  of 
set-off,  though  it  may  be  the  ground  of  a  counterclaim. 

A  defence  of  set-off  should  state  particulars  of  the  debts  sought  to  be  set  off 
unless  they  exceed  three  foUos  (Ord.  XIX.,  r.  6).  If  the  particulars  are  ia- 
sufacient,  the  plaintiff  may  obtain  an  order  for  further  and  better  particulars 
(Ord.  XIX.,  r.  7). 

If  an  admitted  set-off  is  equal  in  amount  to  the  claim  and  is  pleaded  by  way 
of  defence  only,  the  plaintiff  may  discontinue  the  action  under  Ord.  XXVI.,  r.  1. 
It  it  is  pleaded  as  a  counterclaim,  the  plaintiff  may  in  his  Reply  admit  it  and  state 
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Defence,  as  to  Part  of  a  Debt  sued  for,  of  a  Set-off  to  a  like  Amount  for 
the  Price  of  Goods  sold  and  delivered  (in). 

As  to  £50,  parcel  of  the  money  claimed,  the  defendant  is  entitled  to  a 
set-ofF  for  goods  sold  and  delivered  by  the  defendant  to  the  plaintiff. 

Particulars  are  as  follows  :— 

19 — ,  January  25tli—  £    s.     d. 

To  20  tons  of  Silkstone  coal  at  £1     20    0    0 

19 — ,  February  1st — 

To  30  tons  of  Silkstone  coal  at  £1     30    0    0 

Total    £50    0    0 

{R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 

his  willingness  to  have  it  set  ofi  against  his  claim.  If  the  admitted  set-ofi  is 
larger  in  amount  than  the  claim  and  there  is  a  counterclaim  for  the  excess,  the 
plaintiff  may  discontinue  the  action  under  the  last-mentioned  order,  and  pay 
money  into  Court  on  the  counterclaim.  (See  Ord.  XXII.,  r.  9.)  If  the  admitted 
set-off  is  smaller  in  amount  than  the  claim  and  is  pleaded  only  by  way  of  defence, 
the  plaintiff  may  amend  his  claim  by  giving  credit  for  the  set-oif,  or  may  admit 
the  set-off  in  his  Reply. 

Where  a  set-ofi  is  pleaded  by  way  of  defence,  and  not  by  way  of  counterclaim, 
and  the  plaintiff  merely  wishes  to  deny  the  material  facts  alleged  in  such  Defence, 
as,  for  instance,  the  contract  or  consideration  on  which  the  set-ofi  is  alleged  to  have 
been  founded,  no  special  Reply  is  necessary  (Ord.  XIX.,  r.  18  ;  see  WiUiamson  v. 
L.  &  N.  W.  Ry.  Co.,  12  Ch.  D.  787).  But  if  the  plaintifi  relies  on  any  grounds  of 
reply  to  a  set-ofi  such  as  are  enumerated  in  Ord.  XIX.,  r.  15,  he  should  obtain 
leave  to  deliver,  and  deliver,  a  special  Reply,  A  plaintiff  cannot  plead  the  Statute 
of  Frauds  to  a  contract  pleaded  by  the  defendant,  unless  the  defendant  claims 
a  set-ofi,  or  counterclaims  under  that  contract ;  to  a  set-ofi  or  counterclaim,  he 
can,  and  therefore  must ;  he  cannot  raise  the  point  under  a  mere  joinder  of  issue 
{Chappie  V.  Durston,  1  Cr,  &  J.  1  ;  Miles  v.  New  Zealand  Alford  Estate  Co.,  32 
Ch.  D,  at  pp.  278,  279  ;  54  L.  J.  Ch.  1035  ;  55  *.  801), 

(m)  A  set-ofi  may  be  pleaded  either  to  the  whole  or  to  part  of  the  plaintifi's 
claim.  Where  the  plaintiff  has  more  than  one  ground  of  claim,  the  set-ofi  may 
be  pleaded  generally  to  the  whole  claim  or  to  all  the  grounds  of  claim  to  which 
it  is  applicable  without  specifying  how  much  is  intended  to  apply  to  each  ground 
of  claim  {Noel  v.  Davis,  4  M.  &  W.  136),  But  where  the  set-off  is  pleaded  to 
part  only  of  the  plaintifi's  claim,  it  should  bo  prefaced  by  some  such  words  as 

"  As  to  £ ,  part  of  the  plaintiff's  claim,"   (Sec  the  above  precedents.)  Again 

where  the  amount  of  the  set-off  is  less  than  the  amount  of  the  debt  claimed,  the 
set-off  should  in  strictness  bo  limited  to  an  equal  amount  of  the  money  claimed 
as  above  ;  but  this  is  not  essential  where  the  precise  amount  of  the  debt  sought 
to  be  set  ofi  is  mentioned,  as  in  that  case  such  a  limitation  of  the  set-ofi  will  be 
implied. 

Where  the  defendant  has  a  sot-off  exceeding  in  amount  the  debt  sued  for,  he 
may  in  general  set  off  by  way  of  defence  to  the  plaintiff's  claim  an  equal  amount 
of  the  debt  duo  to  him  from  the  ]ilaintifi,  and  may  counterclaim  for  the  residue 
of  such  debt,  and  this  is  usually  the  best  course  to  adopt  under  such  circumstances. 
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The  like,  with  a  Plea  of  Payment  into  Court  of  the  Residue  of  the  Money 

claimed  (mm). 

1.  As  to  £103,  part  of  the  money  claimed  by  the  plaintiff  in  this  action, 
the  defendaat  is  entitled  to  set-ofi  against  the  same  the  sum  of  £100, 
money  lent  by  the  defendant  to  the  plaintiff  on  Jan.  1st,  1914,  and  £3 
interest  thereon,  at  the  agreed  rate  of  4  per  cent,  per  annum  for  9  months 
from  this  date. 

2.  As  to  the  residue  of  the  plaintiff's  claim,  the  defendant  brings  into 

court  the  sum  of  £ and  says  that  the  same  is  sufficient  to  satisfy  so 

much  of  the  plaintiil^'s  claim  as  is  herein  pleaded  to. 


Defence  to  a  Claim  for  an  Admitted  Debt,  of  Set-off  of  a  Part  of  a  larger 
Debt  due  from  the  Plaintiff,  with  a  Counterclaim  for  the  Balance  (mm). 

Defence. 

1.  The  plaintiff  before  action  was  and  still  is  indebted  to  the  defen- 
dant in  the  sum  of  £ for  money  paid  by  him  for  the  plaintiS  at  his 

request,  under  the  following  circumstances  [state  the  facts],  and  the 
defendant  claims  to  set  ofi  against  the  plaintiff's  claim  an  equal  amount 
of  the  said  debt  due  to  the  defendant,  viz.,  £ . 

Particulars  of  the  said  debt  are  as  follows  : — [State  particulars.] 

Counterclaim. 

2.  The  defendant  repeats  the  statements  contained  in  his  Defence,  and 

claims  £ [the  amount  hy  which  the  debt  due  to  the  defendant  exceeds  the 

amount'  of  the  claim  to  which  the  set-off  is  pleaded],  being  the  balance  of  the 
amount  due  to  him  as  aforesaid  after  deducting  the  amount  of  the  plaintiff's 
claim. 


Defence,  to  an  Action  for  Debt,  of  Set-off  upon  a  Bill  of  Eoochange  drawn 
by  the  Defendant  upon,  and  accepted  by,  the  Plaintiff  and  payable  to 
the  Defendant. 

The  defendant  is  entitled  to  set  ofi  £• due  from  the  plaintifi  to  the 

defendant  upon  a  bill  of  exchange  for  £ ,  dated  the ,  19 — , 

drawn  by  the  defendant  upon,  and  accepted  by,  the  plaintifi  and  payable 
by  the  plaintifi  to  the  defendant months  after  date. 

Particulars : — 

Principal    £ 

Interest      £ 

Amount  due      £ 

{mm)  See  note  (w),  p.  686. 
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A  like  Defence,  where  the  Defendant  is  an  Indorsee  of  a  Bill  accepted  by  the 

Plaintiff. 

The  defendant  is  entitled  to  set  oft  £ due  to  him  from  the  plaintifi 

upon  a  bill  of  exchange  for  £ ,  dated  the ,  19 — ,  drawn  by 

A.  B.  upon  and  accepted  by  the plaintifE,  payable  — —  months  after  date 
to  the  order  of  A.  B.,  and  by  him  indorsed  to  [C.  D.,  who  indorsed  it  to] 
the  defendant  before  this  action. 

Particulara  : — [As  in  the  last  form.] 


Defence  of  a  Set-off  on  a  Promissory  Note  made  by  the  Plaintiff  and  payable 

to  the  Defendant. 

The  defendant  is  entitled  to  set  ofi  £ due  to  him  from  the  plaintifE 

as  maker  of  a  promissory  note  for  & ,  dated  the ,  19 — ,  and 

payable  to  the  defendant months  after  date. 

Particulars : — 


Defence  of  a  Set-off  on  a  Promissory  Note  indorsed  by  the  Plaintiff  to 

the  Defendant. 

The  defendant  is  entitled  to  set  off  £ ,  due  to  him  from  the  plaintifi 

as  indorser  of  a  promissory  note  for  £ ,  dated  the ,  19 — ,  and 

made  by  A.  B.,  payable  to  the  order  of  the  plaintifi months  after 

date,  and  indorsed  by  the  plaintifi  to  [E.  F.,  and  by  E.  F.  to]  the  defen- 
dant, which  said  note  was  duly  presented  for  payment  and  was  dishonoured, 
whereof  the  plaintifi  had  due  notice  by  a  letter  dated  the ,  19 — . 

Particulars : — 


Defence,  in  an  Action  by  an  Executor  for  Debts  due  to  the  Testator  in  his 
Lifetime,  of  a  Stt-off  of  Debts  due  from  the  Testator  in  his  Lifetime  to 
the  Defendant  (n). 

The  said  G.  D.,  at  the  time  of  his  death,  was  indebted  to  the  defendant 
in  the  sum  of  £- for  [here  state  the  grounds  of  set-off,  as  in  a  Statement 

{n)  See  ante,  p.  130.  If  the  plaintiff's  claim  is  for  debts  which  accrued  due  to 
the  plaintifE  as  executor  after  the  testator's  death,  as  woU  as  for  debts  due  to  the 
testator  in  his  lifetime,  the  Defence  must  be  limited  to  the  latter ;  and  if  the 
claim  is  ambiguous  in  this  respect,  the  Defence  should  begm  by  alleging  that  the 
debts  accrued  due  to  the  testator  in  his  lifetime. 

In  an  action  by  the  plaintiff  as  executor,  the  defendant  cannot  set  ofi  a  debt 
due  to  him  from  the  plaintiff  in  the  plaintiff's  own  right ;  nor  can  a  defendant 
sued  as  executor  or  trustee  set  oS  a  debt  due  from  the  plaintiff  to  him  personally 
(Gale  V.  iMttrell,  I  Y.  &  J.  180  ;  Stumore  v.  Campbell,  [1892]  1  Q.  B.  314  ;  61 
L.  J.  Q.  B.  463).  So  a  defendant  who  is  sued  for  a  debt  due  from  him  personally 
to  the  plaintiff  cannot  plead  a  defence  of  set-off  in  respect  of  a  debt  due  from  the 
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of  Claim  against  an  executor  on  causes  of  action  accrued  against  the  testator  in 
his  lifetime  {ante,  p.  133),  as,  for  instance,  money  payable  by  the  said  C.  D. 
to  the  defendant  for  goods  sold  and  delivered  by  the  defendant  to  the  said 
C.  D.  in  his  lifetime],  and  the  said  sum  at  the  commencement  of  this  action 
was  and  still  is  due  from  the  plaintiff,  as  executor  of  the  said  C.  D.,  to  the 
defendant,  and  the  defendant  is  entitled  and  claims  to  set  ofE  the  said  sum 

°f  £ against  the  plaiatifE's  claim. 

Particulars  -.—[Here  set  forth  particulars  of  the  set-off.] 


Defence,  to  an  Action  against  an  Executor  for  Debts  due  from  the  Testator 
in^  his  Lifetime;  of  a  Set-off  for  Debts  due  to  the  Testator  in  his 
Lifetime  (o) . 

The  plaintiff,  at  the  time  of  the  death  of  the  said  C.  D.,  was  indebted  to 

the  said  G.  D.  in  the  sum  of  £ for  [here  state  the  grounds  of  set-off,  as 

in  a  Statement  of  Claim  by  an  executor  on  causes  of  action  accrued  to  the 
deceased  in  his  lifetime],  and  the  said  sum  at  the  commencement  of  this 
action  was  and  still  is  due  from  the  plaintifi  to  the  defendant  as  executor 
as  aforesaid  ;  and  the  defendant,  as  executor  of  the  said  C.  D.,  is  entitled 
and  claims  to  set  off  the  said  sum  of  £ against  the  plaintiff's  claim. 

Particulars : — 


Defence,  to  an  Action  brought  by  a  Trustee  in  Bankruptcy  for  Debts  due 
to  the  Bankrupt,  of  a  Set-off  of  Debts  due  from  the  Bankrupt  before 
the  Bankruptcy  (y). 

The  said  E.  F.,  before  he  became  bankrupt,  was  iadebted  to  the  defen- 
dant in  the  sum  of  £ for  [here  state  the  nature  of  the  debt,  as,  for  instance, 

plaintiff  to  him  as  executor  (Bishop  v.  Church,  3  Atk.  691 ;  see  Macdonald  v. 
Oarington,  4  C.  P.  D.  28  ;  Bailey  v.  Finch,  L.  E.  7  Q.  B.  34  ;  and  Ex  p.  Morier, 
12  Ch.  D.  491 ;  49  L.  J.  Bk.  9). 

In  an  action  by  an  executor  for  money  received  by  the  defendant  to  the  use  of 
the  plaintiff  as  executor,  and  upon  an  account  stated  between  them,  the  defendant 
cannot  set  off  debts  due  to  him  from  the  testator  in  his  lifetime  (In  re  Oregson,  36 
Ch.  D.  223  ;  Newell  v.  National  Bank  of  England,  1  0.  P.  D.  496) ;  and  in  an  action 
against  an  executor  for  a  debt  due  to  the  plaintiff  from  the  testator,  the  defendant 
cannot  set  off  a  debt  which  accrued  due  to  him  as  executor  (Mardall  v.  Thellusson, 
6  E.  &  B.  976) ;  but  in  such  cases  a  defendant  may  ordinarily  plead  a  counterclaim. 

Where  a  plaintiff  is  suing  as  trustee  for  another,  the  defendant  may  in  general 
counterclaim,  either  to  recover  unliquidated  damages,  or  a  liquidated  debt,  due 
to  him  from  such  other  (Bankes  v.  Jarvis,  [1903]  1  K.  B.  549  ;  72  L.  J.  K.  B.  267). 

(a)  See  ante,  p.  133.  As  this  defence  can  be  pleaded  only  to  claims  for  debts 
due  from  the  testator  in  his  lifetime,  it  must  be  limited  if  necessary.  See  the 
preceding  note. 

(p)  By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  38,  repeating  in 
substance  the  provisions  of  s.  39  of  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 

B.L.  44 
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money  payable  for  money  lent  to  liim  by  the  defendant,  viz.,  £ 

advanced  to  liim  by  tlie  defendant  on  tlie — -,  19 — ],  and  that  sum 

was  at  the  commencement  of  this  action  and  still  is  due  to  the  defendant, 
and  the  defendant  is  entitled  and  claims  to  set  off  that  sum  against  the 
plain tifi's  claim. 

and  of  earlier  enactments  as  to  bankrupts,  it  is  provided  that  "  Where  there  have 
been  mutual  credits,  mutual  debts,  or  other  mutual  dealings  between  a  debtor 
against  whom  a  receiving  order  shall  be  made  under  this  Act,  and  any  other 
person  proving  or  claiming  to  prove  a  debt  under  such  receiving  order,  an  account 
shall  be  taken  of  what  is  due  from  the  one  party  to  the  other  in  respect  of  such 
mutual  dealings,  and  the  sum  due  from  the  one  party  shall  be  set  off  against  any 
sum  due  from  the  other  party,  and  the  balance  of  the  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively  ;  but  a  person  shall  not  be  entitled 
under  this  section  to  claim  the  benefit  of  any  set-off  against  the  property  of  a 
debtor  in  any  case  where  he  had  at  the  time  of  giving  credit  to  the  debtor,  notice 
of  an  act  of  bankruptcy  committed  by  the  debtor  and  available  against  him." 
(See  In  re  Rmhforth,  95  L.  T.  807  ;  Uster  v.  Hooson,  [1908]  1  K.  B.  174 ;  77 
L.  J.  K.  B.  161  ;  Lord's  Trustee  v.  Q.  E.  Ry.  Co.,  [1908]  2  K.  B.  54  ;  77  L.  J.  K.  B.- 
611  ;  In  re  a  Debtor,  [1909]  1  K.  B.  430  ;  78  L.  J.  K.  B.  354  ;  In  re  Dmmmond, 
[1909]  2  K.  B.  622  ;  78  L.  J.  K.  B.  935). 

The  enactments  of  the  above  section,  though  primarily  intended  to  regulate  the 
rights  of  the  parties  as  to  proof  in  bankruptcy,  apply  to  actions  in  any  Division 
of  the  High  Court,  and  enable  a  defendant  to  plead  a  set-off  in  any  case  falling 
within  the  provisions  of  the  section  (Peat  v.  Jones,  8  Q.  B.  D.  147  ;  Mersey  Steel 
Co.  V.  Naylor,  9  App.  Cas.  434  ;  63  L.  J.  Q.  B.  497  ;  Sovereign  Life  Co.  v.  Dodd, 
[1892]  1  Q.  B.  405 ;  76.  2  Q.  B.  573  ;  61  L.  J.  Q.  B.  364 ;  62  76.  19).  A  claim 
for  unliquidated  damages  for  a  fraudulent  representation  by  a  bankrupt  on  the 
sale  of  a  chattel  is  within  the  mutual  credit  clause,  and  may  be  set  off  in  an 
action  brought  by  the  trustee  for  the  unpaid  price,  such  fraudulent  representation 
not  being  a  mere  personal  tort,  but  a  breach  of  the  obligation  arising  out  of  the 
contract  of  sale  (Tilley  v.  Bowman,  Ltd.,  [1910]  1  K.  B.  745  ;  79  L.  J.  K.  B.  547  ; 
In  re  Taylor,  [1910]  1  K.  B.  562  ;  79  L.  J.  K.  B.  610).  As  to  set-off  in  the  adminis- 
tration of  an  insolvent  estate,  see  In  re  Oedney,  [1908]  1  Ch.  804  ;  77  L.  T.  Ch. 
428. 

The  date  of  the  receiving  order  is  that  at  which  to  ascertain  what  mutual 
dealings  there  are  (In  re  Daintrey,  [1900]  1  Q.  B.  546  ;  69  L.  J.  Q.  B.  207). 

In  an  action  by  the  trustee  of  a  bankrupt  upon  a  cause  of  action  accruing  to 
him  as  trustee  since  the  bankruptcy,  the  defendant  cannot  set  off  debts  due  to 
him  from  the  bankrupt  before  banlcruptoy  (Oroom  v.  llealey,  2  Bing.  N.  0.  138  ; 
AUoway  v.  Steere,  10  Q.  B.  D.  22  ;  52  L.  J.  Q.  B.  38),  except  in  CEises  where  the 
claim  sued  for  arose  ovit  of  transactions  with  the  bankrupt  before  notice  of  an  act 
of  bankruptcy  (Hulme  v.  Muggleston,  3  M.  &  W.  30  ;  Elliott  v.  Turqitand,  7  App. 
Cas.  79  ;  51  L.  J.  P.  C.  1 ;  In  re  Oillespie,  14  Q.  B.  D.  963). 

The  section  does  not  apply  where  the  bankrupt  sues  as  trustee  for  another  person 
(see  Boyd  v.  Mangles,  16  M.  &  W.  337  ;  De  Mattes  v.  Saunders,  L.  R.  7  C.  P.  570), 
nor  whore  the  debt  of  the  bankrupt  sought  to  be  set  off  is  duo  to  the  defendant 
merely  as  trustee  for  another  (Forster  v.  Wilson,  12  M.  &  W.  191  ;  Loiidon,  <fcc., 
Bank  v.  Narraway,  L.  R.  15  Eq.  93  ;  42  L.  J.  Ch.  329). 

The  effect  of  the  Judicature  Act,  1875,  s.  10,  and  of  Ord.  XIX.,  r.  3,  was  to 
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Defence,  to  an  Action  brought  by  a  Trustee  in  Bankruptcy  for  Debts  due  to 
the  Bankrupt,  of  a  Set-off  of  Debtn  contracted  by  the  Bankrupt  after  the 
Act  of  Bankruptcy  without  Notice  (pp). 

The  said  E.  F.,  at  the  time  of  the  making  of  the  receiving  order  against 

him,  was  indebted  to  the  defendant  in  the  sum  of  £ for  [here  state  the, 

nature  of  the  debt ;  see  the  preceding  form],  and  the  defendant  had  not,  at 
the  time  when  he  gave  credit  to  the  said  E.  F.  in  respect  of  the  said 

[advance  of  £ ],  notice  of  any  act  of  bankruptcy  committed  by  the 

said  E.  F.,  and  available  against  him,  and  that  sum  at  the  commencement 
of  this  action  was  and  still  is  due  to  the  defendant,  and  the  defendant  is 
entitled  and  claims  to  set  ofi  that  sum  against  the  plaintiff's  claim. 


Defence  of  a  Set-off  on  a  Bond  {q). 

The  defendant  is  entitled  to  set  off  £ for  principal  and  interest 

due  upon  the  plaintiff's  bond  to  the  defendant,  dated  the ,  19 — , 

conditioned  for  payment  of  £ to  the  defendant  on  the , 

19 — ,  [or,  at  a  time  which  had  elapsed  before  this  action]. 
Particulars  are  as  follows  : — 

Principal    £ 

Interest      £ 

Amount  due      £ 

import  the  Bankruptcy  rules  of  set-off  into  the  winding-up  of  companies,  so  as 
to  entitle  a  defendant  to  set  up  against  the  liquidator  any  matter  which  would 
form  a  ground  of  set-off  in  bankruptcy  {Mersey  Steel  Co.  v.  Naylor,  9  App.  Cas. 
434  ;  53  L.  J.  Q.  B.  497).  A  debt  owing  by  a  company  to  one  of  its  shareholders 
cannot  be  set  off  against  a  claim  for  calls  made  upon  that  shareholder  in  a  winding- 
up  [In  re  Hiram  Maxim  Lamp  Co.,  [1903]  1  Ch.  70  ;  72  L.  J.  Ch.  18).  As  to  a  set- 
off against  debentures,  see  Biggerstaffy.  Rowatt's  Wharf,  [1896]  2  Ch.  93  ;  65  L.  J. 
Ch.  536 ;  In  re  Cramp  Hudson,  Ltd.,  119  L.  T.  Jo.  172.  But  it  is  to  be  noted  that 
s.  10  of  the  Judicature  Act,  1875,  is  now  repealed  by  the  Companies  Act,  1908, 
so  far  as  it  applies  to  the  winding-up  of  companies,  which  is  provided  for  by 
Part  IV.  of  the  latter  Act. 

ipp)  See  note  (p),  p.  689. 

(g)  As  the  defendant  is  only  entitled  to  set  off  the  amount  which  is  "  truly  and 
justly  due  "  to  him  upon  the  bond,  and  not  the  amount  of  the  penalty  (see 
8  Geo.  2,  0.  24,  s  5),  the  defence  of  set-off  on  a  bond  should  state  the  amount 
actually  due  for  principal  and  interest  on  the  bond.  Similarly,  in  an  action  on 
a  common  money  bond,  if  the  plaintiff  in  his  Claim  departs  from  the  form  given 
in  the  R.  S.  C,  1883  (App.  C,  Sect.  IV.,  No.  7),  and  merely  claims  the  amount  of 
the  penalty  of  the  bond  without  noticing  the  condition,  the  defendant,  if  he  pleads 
a  defence  of  set-off,  should  state  in  his  Defence  how  much  is  "  truly  and  justly 
due  "  upon  the  bond,  and  should  apply  his  set-off  to  the  amount  reaUy  due. 
(See  the  enactment  above  cited,  and  Symmons  v.  Knox,  3  T.  R.  65  ;  Orimwood  v. 
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The  like,  on  a  Covenant. 

The  defendant  is  entitled  to  set  ofi  £—  for  principal  and  interest  due 

to  him  from  the  plaintifi  under  a  covenant  in  a  deed  dated  the , 

19—. 

Particulars  -.—  [As  in  the  last  form.] 


The  like,  upon  a  Judgment  of  the  High  Court  of  Justice  (r). 

The  defendant  is  entitled  to  set  ofi  £ ,  due  to  him  from  the  plaintiff 

upon  a  judgment  recovered  by  the  defendant  on  the ,  19 — ,  in 

the Division  of  the  High  Court  of  Justice,  against  the  plaintifi  for 

£ for  debt  [or,  damages],  and  £ for  costs. 


Defense,  to  an  Action  by  the  Assignee  of  a  Debt,  of  Set-off  of  a  Debt  which 
became  due  from  the  Assignor  to  the  Defendant  before  Notice  of  the 
Assignment  («). 

Before  the  defendant  had  any  notice  or  knowledge  of  the  alleged  assign- 
ment to  the  plaintiff,  the  said  E.  F.  [the  assignor  of  the  debt  sued  for],  on  the 

Barrit,  6  T.  R.  460  ;  Lee  v.  Lester,  7  0.  B.  1008  ;  Collins  v.  Collins,  2  Burr.  820.) 
See  further  ante,  p.  100. 

A  defence  of  set-off  cannot  be  pleaded  to  a  bond  which  is  not  conditioned  to 
secure  a  liquidated  demand,  as  a  bond  to  indemnity  generally  (AttwooU  v.  AttvjooU, 
2  B.  &  B.  23) ;  and  in  such  a  case  the  cross  demand  can  only  be  set  up  by  way  of 
counterclaim  or  cross  action. 

(r)  See  ante,  p.  169.  A  judgment  recovered  in  a  County  Court  may  be  the 
subject  of  a  set-off  or  counterclaim.  Where  such  judgment  is  pleaded,  the  County 
Court  must  be  shown  or  stated  to  have  had  jurisdiction  in  the  matter.  (See 
Stanton  v.  Styles,  5  Ex.  678,  and  ante,  p.  170.) 

(s)  See  ante,  p.  505.  Where  the  plaintiff  sues  as  assignee  of  a  debt,  the  de- 
fendant may  plead  in  his  Djfence  a  set-off  of  all  debts  which  became  due  from  and 
payable  by  the  assignor  to  the  defendant  before  the  defendant  had  notice  or 
knowledge  of  the  assignment.  (See  cases  cited  ante,  p.  605.)  The  defendant  is 
not  allowed  to  set  off  in  his  Defence  debts  which  become  payable  to  him  by  the 
plaintiff's  assignor  subsequently  to  the  time  when  the  defendant  received  notice 
of  the  assignment,  unless  such  debts  were  connected  in  some  manner  with  the 
debt  sued  for,  e.g.,  as  arising  out  of  the  same  contract,  or  unless  they  arose  from 
obligations  contracted  by  the  assignor  before  the  receipt  of  the  notice,  and  under 
an  agreement  between  the  assignor  and  the  defendant  that  they  should  be  set  off 
against  the  debt  sued  for.  Debentures  of  a  company  drawn  in  the  ordinary  form 
are  a  floating  security,  and  permit  the  company  to  carry  on  its  business  until 
something  is  done  to  render  the  security  active,  such  as  the  appointment  under 
such  debentures  of  a  receiver,  and  consequently,  until  that  time,  a  debtor  to  the 
company  may  set  off  against  such  debt  any  liquidated  claim  he  may  have  against 
the  company  whether  on  a  debenture  or  by  reason  of  some  other  contract 
{Biggerstaff  v.  Bowatt's  Wharf,  [1896]  2  Ch.  93  ;  66  L.  J.  Ch.  636 ;  Nelson  v. 
Faber,  [1903]  2  K.  B.  367  ;  72  L.  J.  K.  B.  771). 
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19—,  became  indebted  to  the  defendant  in  the  sum  of  £- 


for  [here  state  the  facts  which  gave  rise  to  the  debt  sought  to  he  set  off,  giving 
'particulars  thereof],  and  the  said  sum  was  at  the  commencement  of 
this  action  and  still  is  due  from  and  payable  by  the  said  E.  F.  to  the 
defendant,  and  the  defendant  is  entitled  and  claims  to  set  off  the  amount 
of  the  said  debt  of  the  said  E.  F.  against  the  plaintiff's  claim. 

Defence  of  a  Set-off  for  Liquidated  Damages  under  a  Covenant  or 
Agreement  (t) . 

The  defendant  is  entitled  to  a  set-off  of  £ for  liquidated  damages 

due  to  him  from  the  plaintiff  under  a  deed  [or,  agreement  in  writing]  dated 

tie ,  19 — ,  whereby  the  plaintiff  covenanted  [or,  whereby  the 

plaintiff,  for  the  considerations  therein  mentioned,  agreed]  with  the  defen- 
dant to  pay  him  £ as  liquidated  damages  on  the  happening  of  an  event 

which  happened  before  this  action,  viz.  [here  state  the  event  on  which  the 
money  became  payable  under  the  covenant  or  agreement]. 


A  like  form,  claiming  a  Set-off  for  Liquidated  Damages  under  a  Building 
Contract,  and  setting  out  some  of  its  Provisions  (t). 

The  defendant  is  entitled  to  a  set-off  of  £ for  liquidated  damages 

under  an  agreement  in  writing,  dated  the ,  19—,  whereby  it  was 

agreed  between  the  plaintiff  and  the  defendant  that,  in  consideration  of  the 
payments  to  be  made  by  the  defendant  to  the  plaintiff  as  therein  mentioned, 
the  plaintiff  should  erect  certain  buildings  for  the  defendant,  and  should 

complete  them  on  or  before  the ,  19 — ,  and  that,  if  the  plaiatiff 

should  not  complete  them  on  or  before  that  day,  he  should  pay  to  the  defen- 
dant as  liquidated  damages  £ — —  for  each  day  after  the  • ,  19 — , 

during  which  the  buildings  should  remain  imcompleted,  and  the  plaintiff 

did  not  complete  the  said  buildings  on  or  before  the ,  19 — ,  and 

the  same  remained  uncompleted  for days  after  that  date,  viz.,  until 

the ,  19 — ;  and  thereby  £ became  payable  by  the  defendant 

to  the  plaintiff  as  such  liquidated  damages  as  aforesaid. 


For  a  like  form,  see  R.  S.  C,  1883,  Aff.  E.,  Sect.  II.,  and  ante,  p.  3. 


Defence  to  an  Action  for  the  Price  of  Goods,  alleging  that  they  were  sold  by 
the  Plaintiff's  Agent  as  apparent  Principal,  and  claiming  a  Set-off  which 
had  accrued  due  from  the  Agent  to  the  Defendant  (u). 

The  goods  were  sold  and  delivered  to  the  defendant  by  J.  K.,  who  then 
was  the  agent  of  the  plaintiff  in  that  behalf  and  entrusted  by  the  plaintiff 

(J)  As  to  the  distinction  between  liquidated  damages  and  mere  penalties,  see 
ante,  p.  188.  A  mere  penalty  would  only  be  the  subject  of  a  counterclaim  for 
unliquidated  damages  (cf.  ante,  p.  3),  and  not  of  a  defence  of  set-off. 

(m)  If  an  agent  entrusted  with  the  possession  of  goods  for  the  purpose  of  sale 
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with  the  possession  of  the  goods  as  apparent  owner  thereof ;  and  the  said 
J.  K.  sold  and  delivered  the  goods  as  aforesaid  in  his  own  name  and  as  his 
own  goods  with  the  consent  of  the  plaintifi ;  and  at  the  time  of  the  said 
sale  and  delivery  of  the  goods  the  defendant  believed  the  said  J.  K.  to  be 
the  owner  of  the  goods,  and  did  not  know  that  the  plaintifi  was  the  owner 
of  the  goods  or  any  of  them,  or  was  interested  therein,  or  in  the  said  sale 
thereof,  or  that  the  said  /.  K.  was  an  agent  in  that  behalf  ;  and  before  the 
defendant  knew  that  the  plaintifi  was  the  owner  of  the  goods  or  any  of 
them,  or  interested  therein,  or  that  the  said  J.  K.  was  an  agent  in  the  sale 
thereof,  the  said  /.  K.  became,  and  at  the  commencement  of  this  action 

was  and  still  is,  indebted  to  the  defendant  in  the  sum  of  £ ■  for  {here 

state  the  facts  which  give  rise  to  the  set-off  against  J.  K.,  with  particulars,  as, 
for  instance,  money  payable  by  J.  K.  for  £100  lent  to  him  by  the  defendant 


sells  them  in  his  own  name  as  owner,  with  the  authority  of  the  principal,  and  the 
principal  sues  the  buyer  for  the  price,  the  buyer  is  entitled  in  such  action  to  set 
off  debts  of  the  agent,  provided  he  dealt  with  him  as,  and  beheved  him  to  be,  the 
principal  in  the  transaction,  and  had  no  notice  of  his  being  an  agent,  and  provided 
the  set-off  accrued  before  the  defendant  discovered  the  real  facts  (George  v. 
Clagett,  7  T.  R.  359;  2  Smith's  L.  C,  11th  ed.,  p.  138;  Barries  v.  Imperial 
Ottoman  Bank,  L.  R.  9  C.  P.  38  ;  43  L.  J.  C.  P.  3).  This  prmciple  is  not  confined 
to  the  sale  of  goods,  but  extends  to  other  cases  where  an  agent  is  allowed  to  deal 
with  third  parties,  e.g.,  to  make  contracts  with  them  or  receive  moneys  from  them 
as  an  apparent  principal  (Montagu  v.  Forwood,  [1893]  2  Q.  B.  350). 

The  right  to  set  off  debts  of  the  agent  does  not  extend  to  the  case  where  the 
buyer  knew  him  to  be  dealing  as  an  agent,  though  he  did  not  know  who  his 
principal  was  (Semenza  v.  Brinsley,  18  C.  B.  N.  S.  467  ;  34  L.  J.  G.  P.  161 ;  Coke 
V.  Eshelhy,  12  App.  Cas.  271 ;  56  L.  J.  Q.  B.  505).  If  the  buyer  had  the  means 
of  knowing  him  to  be  dealing  as  an  agent,  and  negligently  omitted  to  inform 
himself,  this  is  evidence,  and  may  sometimes  be  sufficient  evidence,  of  knowledge 
so  as  to  deprive  the  buyer  of  the  set-off  (Baring  v.  Corrie,  2  B.  &  Aid.  137) ;  but 
the  fact  that  the  buyer  had  such  means  of  knowledge  is  immaterial  if  it  is  clear 
that  he  really  did  not  know  it  and  therefore,  where  the  set-off  is  pleaded  in  the 
form  given  in  the  text,  a  Reply  to  it  which  simply  alleges  that  the  defendant  had 
the  means  of  knowing  that  the  latter  was  a  mere  agent  selling  for  a  principal, 
will  be  insufficient  in  law  (Barries  v.  Imperial  Ottoman  Bank,  L.  R.  9  0.  P.  38 ; 
43  L.  J.  C.  P.  3). 

If  the  buyer  deals  through  an  agent,  the  knowledge  of  his  agent  that  the 
apparent  seller  is  an  agent  is  equivalent  to  knowledge  of  that  fact  in  the  buyer 
and  disentitles  him  to  the  set-off  (Dresser  v.  Norwood,  14  C.  B.  N.  S.  574 ;  17 
lb.  466). 

In  an  action  by  the  agent  in  his  own  name,  where  the  agent  had  acted  as 
apparent  principal,  the  defendant  could  not  at  common  law  set  off  a  debt  of  the 
prmcipal  (Isberg  v.  Bowden,  8  Ex.  852) ;  but  he  may  now  avail  himself  of  such  a 
defence,  where  he  can  aver  and  prove  that  the  plaintiff  is  suing  only  as  trustee 
for  the  alleged  principal.  (See  Cochrane  v.  Gfreen,  9  0.  B.  N.  S.  448  ;  30  L.  J.  C.  P. 
97  ;  Agra,  <Sec.,  Bank  v.  Leighton,  L.  R.  2  Ex.  56  ;  Thornton  v.  Maynard,  L.  R. 
10  C.  P.  695:) 
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on  the day  of ,  19—],  and  the  defendant  claims  to  set  ofi  that  sum 

against  the  plaintifi's  claim  in  this  action. 
Particulars  of  set-ofi  : — 


Defence  of  a  Set-off  of  Cross-demands  upon  an  Account  stated  by  Agreement, 
and  Payment  of  the  Balance  :  see  "  Account  Settled,"  ante,  ]>.  487. 


For  a  form  of  Reply  of  the  Statute  of  Limitations  to  a  Defence  of  Set-off ,  see 
"  Limitations,  Statutes  of,"  ante,  p.  638. 


Shares  (x). 


Shipping. 


Defence  to  a  Claim  by  Shipowner  against  Consignee  for  Freight  under  a 

Bill  of  Lading  (y). 

1.  The  defendant  was  not  the  consignee  named  in  the  bill  of  lading. 

2.  The  defendant  did  not  take  delivery  of  the  said  goods  mider  the  bill 
of  lading  or  at  all. 

3.  The  goods  were  not  carried  to . 

i.  The  goods  were  not  shipped  or  carried  imder  the  said  bill  of  lading. 
No  bill  of  lading  was  signed  by  the  said  master. 

[The  language  of  the  traverses  used  should  follow  the  allegations  in  the 
Claim.] 


The  like,  to  an  Action  for  Freight  under  a   Bill  of  Lading  against  an 
Indorsee  of  the  Bill  of  Lading  {y). 

1.  The  defendant  was  not  the  indorsee  of  the  bill  of  lading  [or.  The  bill 
of  lading  was  not  indorsed  to  the  defendant]. 

2.  The  property  in  the  said  goods  did  not  pass  to  the  defendant.  The 
indorsement  to  the  defendant  was  by  way  of  pledge  only  [and  he  did  not 
take  delivery  of  the  said  goods]. 

Particulars  : — [State  the  particulars  of  the  pledge.] 

[Other  denials  can  readily  be  framed  as  in  actions  against  consignee,  supra.  ] 

(x)  As  to  defences  in  actions  brought  in  respect  of  the  sale  or  purchase  of  shares, 
see  "  Shares,"  ante,  p.  229  ;  and  see  "  Broker,"  ante,  p.  537  ;  "  Companies  and 
Corporations,"  ante,  p.  648  ;  "  Gaming,"  ante,  p.  577  ;  "  Illegality,"  ante,  p.  591 ; 
"  Stock  Exchange,"  post,  p.  705. 

(y)  See  "  Shipping,"  ante,  p.  230  et  seq. 
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Defence  to  an  Action  on  a  Bill  of  Lading  or  Charterparty  for  Damage  to 
Goods,  thai  the  Damage  arose  from  a  Cause  excepted  hy  the  Bill  of  Lading 
or  Charterparty  («). 

The  bill  of  lading  [or,  charterparty,  if  the  contract  was  hy  charterparty] 
contained  certain  exceptions  from  liability,  that  is  to  say,  the  perils  of  the 
seas  [or,  as  the  case  may  be],  and  the  [alleged]  loss  arose  [if  at  all]  from 

[stating  the  excepted  peril  from  which  the  loss  arose]. 

(R.  S.  C,  1883,  App.  D.,  Sect.  V.,  No.  9.) 


Reply  to  the  preceding  Defence  that  the  Negligence  of  the  Crew  brought  the 
said  Perils  into  Operation  (a). 

The  alleged  stranding  [or,  as  the  case  may  he]  was  caused  by  the  negligence 
of  the  crew  of  the  said  ship,  the  defendant's  servants. 
Particulars : — • 


Reply  to  the  same  Defence  that  those  Perils  arose  during  an  improper 
Deviation  in  the  Voyage  (b). 

The  alleged  perils  occurred  during  an  improper  and  xmauthorised  devia- 
tion of  the  ship  from  the  agreed  voyage,  that  is  to  say  [state  the  deviation]. 

(z)  The  exceptions  in  a  bill  of  lading  or  charterparty  must  be  clear  and  un- 
ambiguous in  order  to  relieve  the  shipowner  from  any  liability  which  otherwise 
would  be  placed  upon  him  {Owner  of  Waikato  v.  New  Zealand  Shipping  Co.,  [1899] 
1  Q.  B.  66,  68;  68  L.  J.  Q.  B.  1).  The  phrase  "dangers  and  accidents  of  the 
seas  "  is  intended  to  cover  sea  damage  occurring  at  sea  without  blame  in  the 
shipowner  or  his  servants  {Hamilton  v.  Pandorf,  12  App.  Gas.  618  ;  57  L.  J.  Q.  B. 
24  ;  Wilson  v.  Xantho,  12  App.  Cas.  603  ;  66  L.  J.  Ad.  116).  It  would  cover  loss 
by  collision  where  the  plaintifi's  ship  was  not  in  fault  {ih.).  "  Perils  of  the  sea  " 
are  perUs  peculiar  to  the  sea,  or  to  a  ship  engaged  in  maritime  adventure,  or  to 
which  maritime  adventure  is  subject,  and  which  could  not  be  foreseen  and  guarded 
against  as  necessary  or  probable  incidents  of  the  adventure.  (See  Thames 
Insurance  Co.  v.  Hamilton,  12  App.  Cas.  484,  492,  498  ;  66  L.  J.  Q.  B.  626.) 

Where  rats  gnawed  a  hole  in  a  pipe  whereby  sea  water  got  in  and  damaged  the 
cargo,  it  was  held  to  be  a  danger  or  accident  of  the  seas  {Hamilton  v.  Pandorf, 
supra).  An  exception  of  pirates,  robbers  and  thieves  does  not  exempt  from 
liabhity  for  thefts  by  persons  in  the  service  of  the  shipowner,  such  as  the  crew 
or  the  stevedores  employed  {Steinman  v.  Angier,  [1891]  1  Q.  B.  619  ;  60  L.  J.  Q.  B. 
426).     See  further,  as  to  excepted  perils,  ante,  p.  231. 

(a)  See  ante,  p.  231.  If  the  plaintiff  relies  on  negligence  to  take  the  case  out  of 
an  exception  relied  on  in  the  Defence,  the  onus  of  proving  the  negligence  lies  on 
him,  and  he  should  reply  specially  {The  Olendarroch,  [1894]  P.  226 ;  63  L.  J.  P. 
89). 

(6)  If  goods  are  lost  during  a  deviation,  not  justified  by  necessity,  by  perils 
which  would  be  excepted  perils  on  the  proper  voyage,  the  shipowner  is  liable,  the 
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Defence  to  a  like  Action  that  the  Damage  arose  from  the  bad  Condition  of 
the  Goods  when  received  :  see  "  Carriers,"  ante,  p.  538. 


Defence  to  an  Action  on  a  Bill  of  Lading  or  Gharterfarty  for  Damage  and 

Short  Delivery. 

1.  The  said  wlieat  was  not  [or,  tte  goods  were  not,  nor  were  any  of 
them]  delivered  in  a  damaged  condition. 

2.  The  whole  of  the  wheat  [or,  goods]  shipped  was  delivered,  namely, 
quarters  [or,  as  the  case  may  he]. 

3.  The  damage  and  loss  [(if  any)]  occurred  by  reason  of  the  excepted 
perils  mentioned  in  the  bill  of  lading  [or,  charterparty],  that  is  to  say, 
damages  and  accidents  of  the  seas  and  navigation  [or,  as  the  case  may  fee]. 

Particulars : — 


Defence  to  an  Action  for  Demurrage  against  the  Charterer,  that  he  did  not 
keep  the  Ship  on  Demurrage. 

The  defendant  did  not  keep  the  ship  on  demurrage. 


Defence  in  an  Action  by  Shipowner  against  Charterer  for  Detention  beyond 
the  Demurrage  Days,  denying  the  Detention,  and  alleging  that  the 
Detention  {if  any)  was  from  a  Cause  for  which  the  Defendant  was  not 
responsible  (c). 

1.  The  ship  was  not  detained. 

2.  The  detention  (if  any)  was  due  to  a  strike  of  dock  labourers  at  the 
port  of  loading  [or,  unloading],  and  by  the  charterparty  the  defendant  was 
expressly  exempted  from  liability  for  detention  due  to  such  strikes. 


Defence  in  a  like  Action  where  the  Charterparty  is  silent  as  to  the  Time  for 
unloading  [or  loading],  denying  the  Detention  (c). 

1.  The  time  for  unloading  [or,  loading]  was  not  specified  in  the  charter- 
party,  and  the  defendant  used  all  reasonable  diligence  in  unloading  [or, 
loading]  the  ship. 

exceptions  not  applying  during  the  deviation  (Margetson  v.  Glynn,  [1892]  1  Q.  B. 
337  ;  [1893]  A.  C.  351 ;  62  L.  J.  Q.  B.  466).  A  deviation  may  be  justified  which 
is  reasonably  necessary  (Phdps  v.  Hill,  [1891]  1  Q.  B.  605  ;  60  L.  J.  Q.  B.  382).  A 
deviation  to  save  life  in  danger  in  another  vessel  in  distress  may  be  justified 
(Scaramanga  v.  Stamp,  5  C.  P.  D.  295 ;  49  L.  J.  C.  P.  674).  See  further  The 
Europa,  [1908]  P.  84 ;  77  L.  J.  P.  26  ;  Kish  v.  Taylor,  [1912]  A.  C.  604 ;  81 
L.  J.  K.  B.  1027. 

(c)  As  to  detention,  see  ante,  p.  237 ;  as  to  what  is  detention  by  ice  or  frost. 
Grant  v.  Ooverdale,  9  App.  Gas.  470  ;  53  L.  J.  Q.  B.  462. 
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2.  There  was  no  detention  of  the  ship.  The  delay  (if  any)  was  due  to 
circumstances  beyond  the  control  of  the  defendant,  or  his  agents,  namely, 
to  frost  [or,  strike,  or,  as  the  case  inay  he\. 


Defence  to  an  Action  against  Charterer  for  Freight  or  Demurrage,  that  the 
Charterer's  Liability  had  ceased  under  an  express  Clause  in  the  Charter- 
party  (d). 

The  liability  of  the  defendant  had  ceased  by  reason  of  the  cesser  clause 
in  the  charterparty,  the  cargo  shipped  having  been  worth  more  at  the  port 
of  discharge  than  the  freight  or  demurrage. 

{R.  S.  C,  1883,  App.  D.,  Sect.  V.,  No.  12.) 


Defence  to  an  Action  for  Freight  to  be  advanced  on  the  Sailing  of  the  Ship, 
denying  that  the  Ship  sailed  (e). 

The  ship  did  not  sail  pursuant  to  the  charterparty  [or  at  all]. 


Defence  and  Counterclaim  in  an  Action  for  Freight,  etc.,  that  tlie  Goods  were 
delivered  in  a  damaged  condition  (/). 

Defence. 

1.  On  the  arrival  of  the  said  ship  at ,  the  goods  mentioned  in  the 

Statement  of  Claim  were  tendered  to  the  defendant  in  so  damaged  a 

{d)  In  construing  clauses  for  cesser  of  the  liability  of  the  charterer  it  is  to  be 
remembered  that  the  object  is  to  exempt  the  charterer  from  liability  for  matters 
in  respect  of  which  the  shipowner  has,  by  reason  of  the  lien  he  has  on  the  goods, 
a  sufficient  remedy  or  protection,  and  where  a  cesser  clause  is  followed  by  a  lien 
clause,  the  two  should,  if  possible,  be  read  as  co-extensive  {French  v.  Oerher,  1 
G.  P.  D.  737  ;  2  C.  P.  D.  247  ;  46  L.  J.  0.  P.  320  ;  Branhelow  v.  Canton  Insurance, 
[1899]  2  Q.  B.  178 ;  68  L.  J.  Q.  B.  811). 

(e)  Where  freight  is  payable  on  sailing,  the  ship  must  have  left  the  port  for  the 
purpose  of  proceeding  on  her  voyage  in  order  to  support  an  action  for  the  freight 
{Price  V.  Livingstone,  9  Q.  B.  D.  679,  681  ;  63  L.  J.  Q.  B.  118  ;  Garston  v.  HicKe, 
15  Q.  B.  D.  680  ;  66  L.  J.  Q.  B.  38).  See  further  as  to  freight  payable  in  advance. 
Smith  V.  Pyman,  [1891]  1  Q.  B.  742  ;  60  L.  J.  Q.  B.  621  ;  Oriental  Steamship  Co. 
V.  Tylor,  [1893]  2  Q.  B.  618  ;  63  L.  J.  Q.  B.  128. 

( / )  It  is  no  defence  to  an  action  for  freight  that  the  goods  were  damaged  by  the 
negligence  of  the  master  so  as  not  to  be  worth  the  freight ;  and  that  the  defendant 
abandoned  them  to  the  shipowner  {Dahin  v.  Oxley,  15  0.  B.  N.  S.  646  ;  33  L.  J. 
C.  P.  116) ;  nor  is  the  defendant  by  way  of  defence  to  a  like  action  entitled  to 
deduct  the  value  of  missing  goods  from  the  amount  claimed  for  freight  {Meyer  v. 
Dresser,  16  C.  B.  N.  S.  646  ;  33  L.  J.  C.  P.  289) ;  though,  of  course,  this  may  be 
made  the  subject  of  a  counterclaim.   (See  R.  S.  C,  1883,  App.  C,  Sect.  V.,  No.  4.) 

In  order  to  establish  a  defence,  it  must  be  shown  that  the  goods  have  been  so 
damaged  upon  the  voyage  as  to  be  no  longer  merchantable  under  their  ordinary 
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condition  that  tliey  were  not  merchantable  as  "  cotton,"  and  the  defendant 
therefore  refused  to  arcept  delivery  of  them  and  abandoned  them  to  the 
shipowner. 

Counterclaim. 

2.  The  defendant  has  suffered  damage  by  breach  of  the  contract  con- 
tained in  the  bill  of  lading  [or,  charterparty]  mentioned  in  the  Statement  of 
Claim. 

3.  Fifty  bales  of  the  cotton  shipped  were  delivered  in  a  damaged  con- 
dition. 

Particulars  of  damage  : — 

£    s.    d. 

50  Bales  at  £2  100    0    0 

The  defendant  claims  £100. 


Defence  to  an  Action  against  the  Charterer  for  vot  loading  a  Cargo,  thai  the 
Ship  was  not  ready  to  load  at  the  appointed  Time  (g). 

The  ship  was  not  ready  to  load  at  the  time  [and  place]  appointed  by  the 
charterparty. 

commercial  description  (Asfar  v.  Blundell,  [1895]  2  Q.  B.  196  ;  [1896]  1  Q.  B.  123  ; 
64  L.  J.  Q.  B.  573  ;  65  76.  138). 

(g)  A  stipulation  that  the  ship  shall  sail  for  the  port  of  loading  or  be  ready  to 
load  on  or  before  a  particular  day,  or  that  she  has  sailed  from,  or  is  about  to  sail 
from  a  particular  port,  constitutes,  in  general,  a  condition  precedent  to  the 
liability  of  the  charterer  to  load  (Olaholm  v.  Hays,  2  M.  &  G.  257 ;  Tully  v. 
Howling,  2  Q.  B.  D.  182 ;  46  L.  J.  Q.  B.  388  ;  Bentsen  v.  Taylor,  [1893]  2  Q.  B. 
274  ;  62  L.  J.  Q.  B.  516).  Where  no  particular  day  is  specified  for  the  ship  to 
sail  for  the  port  of  loading,  or  to  be  ready  to  load,  a  delay  in  sailing  or  arriving 
at  the  port  of  loading  affords  no  defence,  rmless  it  can  be  shown  that  the  object 
of  the  charterer  was  entirely  frustrated  by  such  delay  {CUpshamT.  Vertue,  5  Q.  B. 
265  ;  Jackson  v.  Union  Marine  Insurance  Co.,  L.  E.  10  C.  P.  125  ;  and  see  ante, 
pp.  237,  238). 

It  is  a  defence  to  an  action  for  not  loading  that  there  was  a  breach  of  a  warranty 
in  the  charterparty  as  to  the  place  where  the  ship  was  at  the  date  of  the  contract 
(Olive  v.  Booker,  1  Ex.  416  ;  Behn  v.  Bumess,  3  B.  &  S.  751 ;  32  L.  J.  Q.  B.  204) ; 
that  at  the  time  of  making  the  charterparty  the  ship  was  not  classed  as  warranted 
by  the  charterparty  (French  v.  Newgass,  3  C.  P.  D.  163  ;  47  L.  J.  C.  P.  361) ;  that 
the  ship  was  not  fit  to  carry  a  reasonable  cargo  of  the  kind  for  which  it  was  char- 
tered, and  could  not  be  rendered  fit  for  that  purpose  without  a  delay  which  would 
have  frustrated  the  object  of  the  voyage  {Stanton  v.  Richardson,  L.  B.  7  C.  P.  421 ; 
L.  R.  9  0.  P.  390  ;  45  L.  J.  C.  P.  78  ;  and  see  ante,  p.  230  et  seq.) ;  that  the  ship 
was  not  tight,  staunch,  and  strong,  as  agreed  in  the  charterparty,  whereby  the 
object  of  the  voyage  was  frustrated  (Tarrahochia  v.  Hickie,  1  H.  &  N.  183  ;  26 
L.  J.  Ex.  26  ;  and  see  Thompson  v.  Oillespy,  6  E.  &  B.  209  ;  24  L.  J.  Q.  B.  340)  ; 
that  the  ship  was  damaged  and  rendered  unfit  to  receive  a  cargo  by  the  negligence 
of  the  master  (Taylor  v.  Clay,  9  Q   B.  713) ;   that  the  defendant  was  prevented 
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Defence  to  a  like  Action,   that  the  Charterparty  was  cancelled  pursuant  to 
a  Cancelling  Clause  Qi). 

The  charterparty  was  cancelled  pursuant  to  the  cancelling  clause  therein, 

the  ship  not  having  arrived  at  port  of  loading  on  or  before ,  19 — 

Particulars  : — [State  when  and  how  the  cancellation  was  effected.] 
(R.  S.  C,  1883,  App.  D.,  Sect.  V.) 


Defence  to  an  Action  against  Shipoumer  for  not  completing  the  Voyage,  that 
the  Defendant  was  prevented  from  so  doing  hy  Causes  excepted  in  the 
Charterparty  (i). 
The  defendant  was  prevented  from  completing  the  voyage  by  perils  [and 
casualties]  excepted  in  the  charterparty,  that  is  to  say,  by  dangers  and 
accidents  of  seas  [rivers  and  navigations]. 
Particulars : — 

The  ship  was  wrecked  by  a  storm  on  the ,  19 — ,  oS ,  and 

had  to  be  abandoned. 


Defence  to  an  Action  against  Shipowner  for  Loss  of  or  Damage  to  Goods, 
that  the  Goods  were  within  the  Merchant  Shipping  Act,  1894  (57  <£  58 
Vict.  c.  60),  s.  502,  and  that  the  Nature  and  Value  thereof  had  not  been 
declared  (h). 

The  goods  consisted  of  articles  mentioned  iu  s.  502,  sub-s.  (2),  of  the 
Merchant  Shipping  Act,  1894,  that  is  to  saj',  gold  [or,  as  the  case  may  he], 

from  loading  by  restraint  of  mlers  within  the  exception  in  the  charterpait}- 
{Bruce  v.  Nicolopido,  II  Ex.  129  ;  Russdl  v.  Niemann,  17  C.  B.  N.  S.  163 ;  34 
L.  J.  C.  P.  10) ;  or  that  a  declaration  of  war  rendered  the  performance  of  the 
charterparty  illegal  {Avery  v.  Botoden,  5  E.  &  B.  714 ;  6  Ih.  953,  962  ;  Esposito  v. 
Bouden,  7  E.  &  B.  763). 

{h)  Where  a  charterparty  contained,  after  the  usual  clause  excepting  perils  of 
the  seas,  &c.,  a  stipulation  enabling  the  charterers  to  cancel  the  charterparty 
should  the  ship  not  arrive  at  the  port  of  loading  on  or  before  a  certain  date,  it 
was  held  that  the  excepting  clause  applied  only  to  the  voyage,  and  that  the  fact 
that  her  non-arrival  by  the  date  was  the  result  of  perils  of  the  seas,  did  not  prevent 
the  charterers  from  cancelling  the  charterparty  {Smith  v.  Dart,  14  Q.  B.  D.  105  ; 
54  L.  J.  Q.  B.  121).  The  exercise  of  the  option  does  not  preclude  the  charterer 
from  claiming  damages  for  failure  to  send  the  ship  {Nelson  &  Sons  v.  Dundee 
East  Coast  Shipping  Co.,  Ltd.,  [1907]  S.  0.  927. 

(»)  The  contract  m  a  charterparty  is,  in  general,  an  absolute  one,  to  carry  the 
goods  shipped  to  their  destination,  subject  only  to  the  excepted  perils,  and  con- 
sequently it  is  the  duty  of  the  shipowner,  if  his  ship  is  damaged  on  the  voyage, 
to  repair  her,  and  complete  the  voyage  where  it  is  commercially  possible  to  do 
so  {Moss  V.  Smith,  9  C.  B.  94 ;  Assicurazione  Oenerale  v.  SS.  Bessie  Morris  Co., 
[1892]  2  Q.  B.  652  ;  61  L.  J.  Q.  B.  754). 

{k)  By  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  502—509, 
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and  the  true  nature  and  value  thereof  was  not  at  the  time  of  shipment 
inserted  in  the  bill  of  lading,  or  otherwise  declared  in  writing  to  the  master 
or  owner  of  the  ship,  and  the  loss,  in  respect  of  which  this  action  is  brought, 
happened  without  the  actual  fault  or  privity  of  the  defendant,  by  reason  of 
robbery  thereof. 


Societies  (I). 


the  liability  of  shipowners  for  loss  or  damage  happening  without  their  actual 
fault  or  privity  is  in  certain  cases  limited. 

The  usual  mode  of  obtaining  the  benefit  of  these  enactments  is  by  action  in  the 
Admiralty  Division,  pajdng  into  Court  the  amount  per  ton  specified  in  the  statute 
(see  a  form  of  Claim  in  The  Andalusian,  3  P.  D.  182  ) ;  but  the  relief  may  be 
obtained  in  the  King's  Bench  Division  by  way  of  counterclaim.  (See  the 
Merchant  Shippmg  Act,  1894,  s.  504 ;  The  Olutha,  3  Asp.  Mar.  Law  Cas.  225 ; 
45  L.  J.  Ad.  108  ;  The  Bajah,  L.  R.  3  A.  &  E.  639.)  For  an  instance  of  a  defence 
by  a  shipowner  on  the  ground  of  a  right  on  his  part  to  have  his  liability  limited 
under  the  above  Acts,  see  Wahlberg  v.  Young,  45  L.  J.  C.  P.  783. 

(/)  See  ante,  pp.  238 — ^241.  Where  an  action  by  or  against  a  society  is  brought 
in  respect  of  a  dispute  between  the  society  and  its  members  as  to  which  the  High 
Court  of  Justice  has  no  jurisdiction,  the  facts  showing  such  want  of  jurisdiction 
may  be  pleaded  by  way  of  defence  (see  post,  p.  763),  or  where  the  absence  of 
jurisdiction  is  apparent  upon  the  face  of  the  Statement  of  Claim,  the  defendant 
may  plead  an  objection  in  point  of  law  (Buckle  v.  Wilson,  2  C.  P.  D.  410  ;  ante, 
p.  451).  In  clear  oases  an  application  may  be  made  by  summons  for  a 
stay  of  proceedings  on  that  ground  {Norton  v.  Counties  Building  Society,  [1895] 
1  Q.  B.  246  ;  61  L.  J.  Q.  B.  214 ;  Municipal  Building  Society  v.  Kent,  9  App. 
Cas.  260  J  53  L.  J.  Q.  B.  290),  and  in  such  cases  this  is  the  proper  course  to 
adopt. 

Where  the  plaintiffs  sue  as  a  registered  society,  and  the  validity  of  the  cause  of 
action  depends  on  the  right  conferred  by  registration,  the  defendant  may  plead 
denial  of  such  registration  by  way  of  defence. 

Where  the  trustees  of  a  friendly  society  lend  the  money  of  the  society  on  personal 
security  only  to  persons  who  are  not  members,  the  borrowers,  if  sued  by  the 
trustees  for  the  amount  of  the  loan,  cannot  set  up  by  way  of  defence  that 
the  trustees  were  prohibited  from  so  lending  the  money  by  the  provisions  of 
s.  16  (1)  of  the  Act  of  1875,  as  such  loan,  though  unauthorised  and  a  breach  of 
trust  on  the  part  of  the  trustees,  is  not  illegal  {In  re  Ooltman,  19  Ch.  D.  64  ;  61 
L.  J.  Ch.  3). 

A  non-registered  association  in  the  nature  of  a  benefit  or  loan  society,  which  has 
for  its  object  the  acquisition  of  gain  by  the  association  or  its  members,  is  illegal 
under  the  Companies  Act,  1908,  and  therefore  contracts  made  by  a  member  with 
such  an  association  in  the  course  of  its  business  are  illegal.     (See  ante,  pp.  622, 693.) 

The  fact  that  some  of  the  rules  of  a  provident  society  are  in  restraint  of  trade 
does  not  constitute  a  defence  to  an  action  agamst  the  society  for  money  due  under 
the  rules  {Simine  v.  Wilson,  24  Q.  B.  D.  262). 
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Solicitors. 

Defence  to  an  Action  hy  a  Solicitor  for  Professional  Charges  and 
Disbursements  (m). 

1.  The  defendant  denies  that  the  plain tifi  was  or  acted  as  the  defendant's 
solicitor.  The  defendant  did  not  retain  or  request  the  plaintiff  to  do  any 
of  the  work  [or,  perform  any  of  the  journeys,  or,  bestow  any  of  the  attend- 
ances], or  pay  [or,  expend]  any  of  the  moneys  referred  to  in  the  Claim. 

2.  The  plain tiS  did  not  do  any  of  the  alleged  work  [or,  perform  any  of  the 
alleged  journeys,  or,  bestow  any  of  the  alleged  attendances],  or  make  any 
of  the  alleged  payments. 


Defence  to  a  like  Action,  that  the  Plaintiff  was  not  duly  qualified  as  a 
Solicitor  within  the  meaning  of  s.  12  of  the  Solicitors  Ad,  1874  (w). 

The  action  is  brought  to  recover  costs,  fees,  reward  and  disbursements  on 
account  of  and  in  relation  to  work  done  and  proceedings  taken  by  the 
plaintiff  acting  as  a  solicitor  for  the  defendant,  but  the  plaintiff  was  not 
duly  qualified  so  to  act  within  the  meaning  of  the  Solicitors  Act,  1874 
(37  &  38  Vict.  c.  68),  s.  12. 


Defence  to  a  like  Action,  that  the  Plaintiff  did  not  deliver  a  signed  Bill  of 
Costs  a  Month  before  Action,  as  required  by  the  Solicitors  Act,  1843  (o). 

The  plaintiff's  claim  in  this  action  is  for  fees,  charges  and  disbursements 
for  business  done  by  the  plaintiff  as  a  solicitor  for  the  defendant,  and  the 

(w)  It  is  not  necessary  that  the  retainer  should  be  a  formal  or  express  one,  as 
the  conduct  of  the  parties  may  afford  sufficient  evidence  of  retainer  {Morgan  v. 
Blyth,  [1891]  1  Oh.  337,  355  ;  60  L.  J.  Ch.  66). 

(n)  By  the  Solicitors  Act,  1874  (37  &  38  Vict.  o.  68),  s.  12,  "  No  costs,  fee,  reward , 
or  disbursement  on  account  of  or  in  relation  to  any  act  or  proceeding  done  or  taken 
by  any  person  who  acts  as  an  attorney  or  solicitor,  without  being  duly  qualified 
so  to  act,  shall  be  recoverable  in  any  action,  suit,  or  matter  by  any  person  or 
persons  whomsoever."  A  qualified  person  is  one  who,  at  the  time  when  he  acts 
as  solicitor,  has  a  duly  stamped  certificate  in  force.  (See  23  &  24  Vict.  o.  127, 
s.  26,  and  the  Stamp  Act,  1891,  s.  43.)  An  unqualified  person  cannot  recover 
costs  either  from  his  own  client  or  from  the  opposite  party  (Fowler  v.  Mcmmouth 
Canal  Go.,  4  Q.  B.  D.  334  ;  48  L.  J.  Q.  B.  457). 

(o)  By  the  Solicitors  Act,  1843  (6  &  7  Vict.  o.  73),  s.  37,  it  is  enacted  that  "  No 
attorney  or  solicitor,  nor  any  executor,  administrator,  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  for  any  business  done  by  such  attorney  or  solicitor, 
until  the  expiration  of  one  month  after  such  attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered  imto 
the  party  to  be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him  at  his 
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plaintifE  did  not  one  calendar  month  before  action  deliver  to  the  defendant, 
being  the  party  to  be  charged  therewith,  or  send  by  the  post  to,  or  leave  for 
him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last-known 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements  subscribed 

counting-house,  office  of  business,  dwelling-house,  or  last-known  place  of  abode, 
a  bill  of  such  fees,  charges  and  disbursements,  and  which  bill  shall  either  be  sub- 
scribed with  the  proper  hand  of  such  attorney  or  solicitor  (or,  in  the  case  of  a 
partnership,  by  any  of  the  partners,  either  with  his  own  name  or  with  the  name 
or  style  of  such  partnership),  or  of  the  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by  a  letter  subscribed 
in  like  manner  referrmg  to  such  biU." 

This  requirement  of  delivery  of  a  signed  bill  one  month  at  least  before  action 
may  be  dispensed  with  by  a  Judge  of  the  Supreme  Court,  on  proof  "  that  there  is 
probable  cause  for  beheving  that  the  party  chargeable  therewith  is  about  to  quit 
England,  or  to  become  a  bankrupt  or  a  liquidating  or  compounding  debtor,  or 
to  take  any  other  steps  or  do  any  other  act  which,  in  the  opinion  of  the  judge, 
would  tend  to  defeat  or  delay  such  creditor  in  obtaining  payment "  (38  &  39 
Vict.  c.  79,  s.  2). 

The  word  "  assignee  "  in  s.  37  of  the  Solicitors  Act,  1843,  applies  to  persons  to 
whom  the  debt  is  assigned  by  operation  of  law,  such  as  a  trustee  in  bankruptcy, 
and  also  to  persons  to  whom  the  debt  is  absolutely  assigned  by  writing  under 
the  Judicature  Act,  1873  {Penley  v.  Anstruther,  52  L.  J.  Ch.  367  ;  Ingle  v. 
M'Outchan,  12  Q.  B.  D.  618  ;  53  L.  J.  Q.  B.  311). 

If  the  action  is  in  respect  of  business  done  by  a  partnership,  or  is  brought  by  an 
executor,  administrator  or  assignee,  the  allegations  with  respect  to  non-signature 
must  be  modified  accordingly.     (See  Ingle  v.  M'Cutchan,  supra.) 

The  fact  that  no  signed  biU  of  costs  was  delivered  does  not  afford  a  defence  to  an 
action  by  a  solicitor  on  a  promissory  note  given  to  him  as  security  for  his  costs 
{Jeffreys  v.  Evans,  14  M.  &  W.  210),  but  it  does  to  a  claim  on  an  account  stated  in 
respect  of  costs  {Scaddingy.Eyles,  9  Q.  B.  858),  unless  there  are  cross-claims  and 
the  account  is  stated  in  respect  of  the  balance  after  setting  off  such  cross-claims 
(Turner  v.  Willis,  [1905]  1  K.  B.  468  ;  74  L.  J.  K.  B.  365).  The  defence  applies 
only  to  claims  in  respect  of  business  done  in  the  character  of  a  solicitor  (Bush  v. 
Martin,  2  H.  &  0.  311 ;  33  L.  J.  Ex.  17  ;  In  re  Oliver,  36  L.  J.  Ch.  261  ;  In  re 
Jones,  L.  R.  13  Bq.  336). 

A  mere  oral  agreement  as  to  a  solicitor's  costs  is  not  binding  on  the  client  and 
does  not  prevent  him  from  requiring  delivery  of  a  biU  of  costs  or  from  obtaining 
a  taxation  (In  re  Russell,  30  Ch.  D.  114  ;  54  L.  J.  Ch.  948  ;  In  re  West,  [1892]  2 
Q.  B.  102  ;  61  L.  J.  Q.  B.  639).  But  by  the  Solicitors  Act,  1870  (33  &  34  Vict, 
c.  28),  ss.  4 — 15,  as  to  contentious  business,  and  by  the  Solicitor's  Remuneration 
Act,  1881  (44  &  45  Vict.  c.  44),  s.  8,  as  to  non-contentious  business,  a  solicitor  may, 
subject  to  certain  conditions,  make  a  special  agreement  in  writing  with  his  client 
for  remuneration  by  a  gross  sum,  commission,  or  salary,  &c.  An  agreement  under 
the  former  Act  cannot  be  enforced  by  action,  but  is  enforceable  by  motion  or 
petition  (see  s.  8  of  that  Act ;  Bees  v.  Williams,  L.  R.  10  Ex.  200  ;  44  L.  J.  Ex. 
266  ;  In  re  HoweU-Thamas,  [1893]  1  Q.  B.  670  ;  62  L.  J.  Q.  B.  474  ;  In  re  Jones, 
[1895]  2  Ch.  719 ;  64  L.  J.  Ch.  832) ;  an  agreement  under  the  latter  Act  may  be 
enforced  by  action  (see  s.  8  (4)  of  that  Act).  Such  special  agreements  are  not 
enforceable  by  the  solicitor  unless  signed  by  the  client,  but  if  so  signed  they  are 
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with  the  proper  hand  of  the  plaintifi,  or  enclosed  in  or  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bill,  as  required  by  the 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37. 


Defence  by  a  Solicitor  to  a  Claim  by  a  Valuer  for  Payment  for  making  a 
Vdhiationfor  the  Purposes  of  an  Action  (p). 

1.  The  work  in  respect  of  which  this  action  is  brought  was  not,  nor  was 
any  of  it,  done  [or,  The  valuation,  &c.,  was  not  made]  for  the  defendant, 
but  was  done  [or,  made]  for  and  on  behalf  of  A.  B.,  for  whom  the  defendant 
was  acting  as  solicitor. 

enforceable  by  the  solicitor,  although  not  signed  by  the  solicitor  {In  re  Lewis, 

1  Q.  B.  D.  724 ;  45  L.  J.  Q.  B.  816 ;  In  re  Frape,  [1893]  2  Ch.  284  ;  62  L.  J.  Ch. 
473  ;  In  re  Thompson,  [1894]  1  Q.  B.  462  ;  63  L.  J.  Q.  B.  187  ;  and  s.  8  (2)  of 
the  Act  of  1881). 

By  s.  9  of  the  SoHoitors  Act,  1870,  the  Court  is  empowered  to  set  aside  agree- 
ments under  that  Act  which  are  not  fair  or  reasonable.     (See  In  re  Stvart,  [1893] 

2  Q.  B.  201 ;  62  L.  J.  Q.  B.  623.) 

A  solicitor  may  by  way  of  defence  set  off  amounts  due  to  him  for  costs,  although 
he  has  not  delivered  a  biU  of  costs  before  the  action  {Brovm  v.  Tibhits,  11  C.  B.  N.  S. 
855  ;  see  Bawley  v.  Rawley,  1  Q.  B.  D.  460) ;  but  he  cannot  in  such  cases  recover 
them  by  counterclaim. 

The  retention  by  the  client  of  his  solicitor's  biU  for  twelve  months  without 
taxation  afEords  prima  facie  evidence  that  it  is  reasonable  in  amoimt  (In  re  Park,  41 
Ch.  D.  326,  333,  339). 

The  Statute  of  Limitations  in  cases  of  solicitors'  bills  of  costs  begins  to  run 
against  them  from  the  date  of  the  completion  of  the  work,  and  not  from  a  month 
after  the  delivery  of  the  signed  biU  {Cobum  v.  CoUege,  [1897]  1  Q.  B.  702 ;  66 
L.  J.  Q.  B.  213,  462).  As  to  champerty  or  maintenance,  see  ante,  pp.  352, 
note  (g),  639. 

{p)  A  soUoitor  does  not,  by  arranging  for  the  attendance  of  a  witness  upon  a 
trial  in  which  he  is  engaged  as  soUoitor  for  one  of  the  parties,  or  by  issuing  a 
subpoena  to  a  witness  to  attend  such  trial,  thereby  render  himselE  liable  to  pay  the 
expenses  or  charges  of  such  witness  {Robins  v.  Bridge,  3  M.  &  W.  114 ;  Lee  v. 
Everest,  26  L.  J.  Ex.  334) ;  though,  of  course,  by  express  agreement,  or  by  agree- 
ment implied  from  usage  or  from  further  circumstances,  he  may  make  himself,  or 
may  be,  personally  liable.  In  the  case  of  a  solicitor  employing  a  shorthand  writer 
to  take  notes  in  an  action  it  would  seem  that  by  usage  the  solicitor  is  held  personally 
liable  to  the  shorthand  writer,  unless  he  stipulates  that  the  client  only  is  to  be 
looked  to  {Cocks  v.  Bruce,  21  Times  L.  R.  62). 

A  solicitor  does  not  by  merely  employing  a  sheriff  to  issue  process  for  a  client 
become  thereby  liable  to  pay  the  sheriff's  charges,  but  he  may  by  express  agree- 
ment or  by  requiring  some  special  bailiff  to  be  employed  for  him  in  executing  such 
process  or  the  lUte  make  himself  personally  liable  {Boyle  v.  Busby,  6  Q.  B.  D.  171  ; 
60  L.  J.  Q.  B.  196).  So  where  a  solicitor  engages  a  surveyor  or  valuer  to  make 
surveys  or  valuations  or  computations  to  be  used  to  the  knowledge  of  the  person 
so  engaged  for  the  benefit  of  a  ohent,  the  solicitor  is  primA  facie  not  pledging  his 
personal  credit,  but  only  that  of  his  client  {Lee  v.  Everest,  supra). 
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2.  It  was  as  such  solicitor  for  A.  B.,  and  on  behalf  of  ^.  B.  only,  that 
the  defendant  requested  the  plaintiff  to  do  the  said  work  [or,  make  the 
said  valuation],  and  the  defendant  did  not  pledge  his  own  credit  for  pay- 
ment to  the  plaintiff  of  his  charges  therefor,  but  only  that  of  A.  B.,  for 
whom,  as  above  stated  and  as  the  plaintiff  knew,  he  was  acting  as  solicitor. 


Spirituous  Liquors. 
See  "  Illegality,"  ante,  p.  594. 


Stock  Exchange. 

Defence  to  a  Claim  by  a  StocJcbroher  for  Commission  and  for 
Differences,  &o.  [q). 

1.  The  defendant  does  not  admit  [or,  denies]  that  the  alleged  work  or  any 
of  it  was  done,  or  that  the  alleged  money  or  any  of  it  was  paid,  or  that 
any  commission  or  brokerage  was  earned  by  the  plaintiff,  or  became  due  to 
him  from  the  defendant  [or,  that  any  interest  became  due  in  respect  of  the 
alleged  matters,  or  at  all]. 

2.  If  the  alleged  work  or  any  of  it  was  done  by  the  plaintiff,  or  if  the 
alleged  money  or  any  of  it  was  paid  by  the  plaintiff,  it  was  not  done  or 
paid  for  the  defendant  or  at  his  request,  or  under  any  circumstances  such 
as  would  render  the  defendant  liable  in  respect  thereof. 


A  like  Defence,  setting  out  the  Terms  of  the  Plaintiff's  Emfloyment,  and 
alleging  that  the  Plaintiff  did  not  act  in  accordance  therewith,  &c.,  with 
a  Counterclaim  for  Damages  for  Breaches  of  Duty  as  Broker  if). 

1  and  2.  [As  in  the  Defence  above.] 

3.  The  plaintiff  was,  on  the ,  19 — ;  employed  verbally  [or,  as 

the  case  may  be]  by  the  defendant  as  his  broker,  to  buy  for  him  upon  the 

(q)  Where  the  broker  has  made  real  contracts  for  his  employer,  as  is  ordinarily 
the  case  in  dealings  on  the  London  Stock  Exchange,  with  third  parties,  the  defence 
of  gaming  is,  in  general,  no  answer  to  the  broker's  action  for  differences  or  com- 
mission.    (See  "  Gaming,"  ante,  p.  577  ;  and  Thacher  v.  Hardy,  cited  ante,  p.  578.) 

The  broker  must,  under  a  penalty  of  £20,  stamp  his  contract  note  if  the  securities 
exceed  in  value  £5,  and  it  he  sends  a  contract  note  unstamped  or  sends  no  note  at  all 
he  cannot  recover  charges  for  commission,  brokerage,  or  agency  (Stamp  Act,  1891, 
ss.  52,  53  ;  Revenue  Act,  1898,  s.  7).  It  is  not  usual  to  plead  as  a  defence  to  an 
action  for  such  charges  that  the  contract  was  unstamped,  as  the  objection  will  be 
taken  by  the  Court,  if  by  reason  of  the  contract  being  denied  on  the  pleadings  or 
otherwise,  the  defect  is  brought  to  the  notice  of  the  Court. 

(r)  Strictly  a  broker  should  make  for  his  employer  a  contract  in  all  respects  iden- 
tical with  that  which  he  puts  before  such  employer.    (See  ante,  pp.  103, 104, 537.) 

45 


B.L. 
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London  Stock  Exchange  tlie  shares  mentioned  in  the  Statement  of  Claim 

[or,  sliares  in  the Company,  as  the  case  may  he\  for  the  next 

accomit  day,  the ,  19—,  at  a  price  not  exceeding . 

4.  The  plamtiff,  upon  the ,  19—,  sent  to  the  defendant  a 

contract  note  purporting  to  show  that  he  had  bought  the  said  shares 

accordingly  at •,  and  the  defendant  thereupon,  on  the ,  19 — , 

verbally  {or,  as  the  case  may  he]  requested  the  plaintiff  to  carry  over  the 
said  shares  upon  the  said  Exchange  to  the  next  account  day  for  bim, 
and  the  plamtiff  then  verbally  [or,  as  the.  case  may  be]  on  the  same  day, 
agreed  with  and  promised  the  defendant  that  he  would  do  so  if  the  defen- 
dant paid  him  the  difiereuce  which  would  be  payable  in  respect  of  the 
said  first  purchase  on  the  said  Exchange. 

5.  The  defendant  duly  paid  to  the  plamtiff  the  said  difference,  which 

amoimted  to  £ ,  on  the ,  19—,  but  the  plaintiff  did  not  carry 

over  the  shares  upon  the  said  Exchange  or  at  all,  but  wrongfully  closed  the 
defendant's  account. 

6.  Further,  or  in  the  alternative,  the  defendant  says  that  the  plaintiff 
never  did  in  fact  buy  the  said  shares  for  him  or  at  all,  or  if  he  did  he  did 
not  buy  them  upon  the  said  Exchange. 

Counterclaim. 
The  defendant,  by  way  of  counterclaim,  repeats  paragraphs  3 — 6,  both 
inclusive,  and  claims — 

(1)  The  return  of  the  money  paid,  £ . 

(2)  The  profits  which  he  would  otherwise  have  made,  £ ,  being  the 

difference  on  the  said  account  day. 


The  like,  that  the  Plaintiffs  were  employed  on  the  Terms  that  they  shmdd 
sell  when  there  ivas  a  Profit,  and  that  they  failed  to  do  so,  with  a  Counter- 
claim for  Damages. 

1.  The  defendant  denies  that  the  plaintiffs  did  the  alleged  work,  or  did 
so,  if  at  all,  as  stockbrokers  for  the  defendant  or  at  his  request,  or  that  the 


But  in  transactions  on  the  London  Stock  Exchange,  which  are  to  be  carried  out 
in  aocordance  with  the  reasonable  usages  of  that  Exchange,  it  is  permissible  for 
the  broker  to  include  in  one  contract  with  a  jobber  the  contract  for  a  particular 
employer  and  contracts  for  shares  of  the  same  kind  for  other  employers  {Levilt 
v.  Hamblet,  [1901]  2  K.  B.  53  ;  70  L.  J.  K.  B.  520 ;  Scott  v.  Godfreij,  [1901]  2 
K.  B.  726 ;  70  L.  J.  K.  B.  954),  or  to  spread  the  contract  of  the  particular  em- 
ployer amongst  several  jobbers  (Benjamin  v.  Bamett,  8  Com.  Cas.  244,  248 ;  19 
Times  L.  R.  564). 

It  would,  however,  seem  that  the  usage  thus  to  "  lump  "  an  employer's  contract 
with  those  of  other  employers  must,  if  disputed,  be  proved  by  evidence,  and  the 
broker  thus  acting  must  bo  prepared  to  establish  by  entries  in  his  books,  or 
otherwise,  that  he  appropriated  a  proper  part  of  the  entire  contract  made  with 
the  jobber  to  answer  his  employer's  order  (76. ;  Beckhusew  v,  Hamblet,  [1901] 
2  K.  B.  73  ;  70  L.  J.  K.  B.  600). 
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plamtifis  earned  or  became  entitled  to  be  paid  the  alleged  commission  or 
reward,  or  that  tlie  said  commission  and  reward,  or  any  part  thereof,  ever 
became  or  was  due  to  the  plaintifis,  or  that  the  plaintifis  paid  the  said 
money,  or  any  part  thereof,  or  did  so  at  the  defendant's  request. 

2.  The  defendant  employed  the  plamtifis  verbally  on  the , 

19 — ,  as  his  stockbrokers,  to  purchase shares  in  Gold  Mines, 

Limited,  and  to  sell  the  same  as  soon  as  there  was  a  profit  thereon. 

3.  The  plaintiffs  accepted  the  said  employment  and  purchased  the  said 

shares  as  2^  ;  and  the  said  shares  subsequently,  on  the ,  19 — , 

went  to  a  profit  of  ^,  but  the  plaintifis,  in  breach  of  their  duty  as  the  defen- 
dant's stockbrokers,  and  of  the  contract  constituted  by  their  accepting  the 
said  employment,  neglected  to  sell  the  said  shares  when  there  was  such 
profit  thereon . 

4.  The  plaintifis  alleged  that  they  subsequently  sold  the  said  shares  at  a 
loss,  as  alleged  in  the  Statement  of  Claim,  but  the  said  sale  was  wrongful, 
being  contrary  to  the  terms  of  the  said  employment,  and  was  wholly 
unauthorised  by  the  defendant. 

5.  In  the  alternative,  the  alleged  re-sale  was  made  negligently  at  a  price 
less  than  the  value  of  the  shares,  and  at  a  price  less  than  2|,  which  the 

plaintifis  might,  on  the  • • ,  19 — ,  by  due  diligence  have  obtained 

for  the  said  shares. 

Counterclaim. 

6.  The  defendant  repeats  paragraphs  2,  3,  4,  and  5  of  the  Defence,  and 
says  that  the  plaintifis  could  and  ought  to  have  re-sold  the  said  shares  at  a 

profit  of  £ ,  and  that  by  reason  of  their  breach  of  duty  and  negligence 

he  lost  that  sum. 

The  defendant  claims  £ . 


Defence  thai  the  Stochbroher  did  not  carry  out  the  Terms  of  the  Employment 
and  iwongfully  Closed  the  Defendant's  Account  (s). 

1.  The  defendant  denies  that  the  plaintifi  pm-chased  or  sold  the  said 
stocks  or  shares  or  any  of  them,  or  paid  the  said  money  or  any  part  thereof. 

2.  The  defendant,  on  the ,  19 — •,  verbally  [or,  as  the  case  may 

6e]  employed  the  plaintifi  to  purchase  for  him  on  the  London  Stock  Ex- 
change stocks  and  shares  of  the  amount  and  description  referred  to  in 
the  Statement  of  Claim,  on  the  terms — (1)  that  the  plaintifi  should  purchase 
the  said  stocks  and  shares  on  the  London  Stock  Exchange  ;  and  (2)  that 
the  plaintiff  should  make  binding  contracts  between  the  defendant  and 
third  parties  for  the  purchase  of  the  said  stocks  and  shares. 

3.  Further,  or  in  the  alternative,  the  defendant  says  that  it  was  an 
express  term  of  the  said  employment  that  the  plaintifi  should  carry  over 

(s)  See  ante,  pp.  247,  537.     As  to  counterclaiming  in  respect  of  the  cover 
deposited,  see  ante,  p.  580. 
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the  said  stocks  and  shares  until  the account,  and  should  not  close  the 

account  or  sell  the  said  stocks  and  shares  without  reasonable  notice  to  the 
defendant  of  his  intention  to  do  so. 

4.  The  plaintiH,  on  the  said  day,  verbally  accepted  the  said  employment 
on  the  terms  aforesaid. 

5.  Save  as  aforesaid,  the  defendant  denies  that  he  employed  or  requested 
the  plaintifE  to  purchase  the  said  stocks  and  shares,  or  to  pay  the  said  money 
or  any  part  thereof. 

6.  The  plaintiS  did  not  carry  out  the  terms  of  the  said  employment. 
He  did  not  purchase  the  said  stocks  or  shares,  or  any  part  thereof,  on  the 
London  Stock  Exchange.  He  did  not  make  any  binding  contracts  between 
the  defendant  and  third  parties  for  the  purchase  of  the  said  stocks  and 
shares.  [On  the  contrary,  the  alleged  purchases  and  sales  were  wholly 
fictitious,  or,  the  alleged  sales  were  sales  of  the  plaintifE's  own  stocks  and 
shares  to  the  defendant,  and  the  alleged  purchases  were  purchases  by  the 
plaintifE  from  the  defendant.] 

7.  Further,  or  in  the  alternative,  the  plaintiff,  contrary  to  the  terms  of 

the  said  employment,  and  without  any  notice  to  the  defendant,  on  the 

,  19 — ,  wrongfully  closed  the  said  account  and  sold  the  said  stocks  and 

shares,  or  purported  to  do  so. 

8.  Under  the  aforesaid  circimistances,  the  defendant  denies  that  the 
plaintifE  paid  the  alleged  moneys  or  any  part  thereof,  if  at  all,  for  the  defen- 
dant or  at  his  request,  or  is  entitled  to  be  indemnified  by  the  defendant  in 
respect  thereof,  or  to  be  paid  the  alleged  commission  or  any  part  thereof. 


Beferuie  by  Brokers  {Outside)  to  a  Claim  for  Damages,  t&c.,  for  not  haying 
and  selling  in  accordance  tvith  the  alleged  Terms  of  their  Employment 
on  the  London  Stock  Exchange  (i). 

1.  The  defendants  admit  that  the  plaintifE  employed  them  as  his  brokers 
to  buy  and  sell  and  carry  over  stocks  and  shares  during  the  alleged  period, 
but  it  was  not  a  term  of  the  employment  that  they  should  do  so  on  the 
London  Stock  Exchange,  or  that  they  should  buy  or  sell  or  carry  over 
from  or  to  or  with  members  of  or  on  the  said  Stock  Exchange. 

2.  The  defendants  rendered  contract  notes  and  accounts  to  [and  wrote 

(i)  See  ante,  p.  248.  Some  persons  outside  the  Stock  Exchange  act  as  dealers 
and  not  as  brokers.  Such  persons  may,  by  charging  commission  as  brokers  on 
their  accounts  and  contract  notes  or  by  otherwise  misrepresenting  their  true  posi- 
tion, give  to  a  person  dealing  with  them  in  ignorance  of  their  true  position  a  right 
to  repudiate  purchases  and  sales  made  apparently  through  them,  but  in  reality 
with  them.  (See  Stange  v.  Lomtz,  14  Times  L.  R.  698  ;  Nicholson  v.  Mansfield, 
17  Times  L.  R.  259.)  Contracts  between  principals  are  not  governed  by  the  same 
Stamp  Acts  as  those  between  brokers  and  their  employers.  Where  therefore  an 
outside  dealer  acts  not  as  broker  but  as  a  principal,  a  sixpenny  agreement  stamp 
is,  in  general,  required  to  be  put  on  the  contract  note. 
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letters  to]  the  plaintifi,  but  they  made  no  representation  therein  or  thereby, 
or  at  all,  that  their  dealings  for  the  plaintifE  were  on,  or  with  members  on 
or  of,  the  said  Stock  Exchange.  They  do  not  admit  they  made  any  such 
representation  as  is  alleged. 

3.  They  admit  that  the  plaintifi  made  the  alleged  payments,  but  they 
deny  that  he  did  so  in  the  alleged  belief,  or  on  the  faith  of  the  alleged 
representations,  and  except  as  above  they  deny  the  allegations  contained 
in  paragraph  3  of  the  Claim. 

4.  They  did  buy  and  sell  the  said  stocks  and  shares  for  the  plaiatifi  as 
his  broker,  and  were  entitled  to  be  indemnified  by  the  plaintifi  in  respect 
of  liabilities,  and  to  be  paid  for  their  services,  and  the  payments  made 
were  on  account  of  such  liabilities  and  services,  and  not  otherwise. 

5.  They  deny  that  they  did  not  make  contracts  for  the  plaintifi  as  his 
agents  and  brokers  with  other  persons,  and  they  say  that  they  by  their 
accounts,  contract  notes,  and  letters,  only  charged  the  plaintifi  the  prices 
at  which  they  so  bought  for  him,  and  allowed  and  paid  him  the  full  prices 
at  which  they  so  sold  for  him. 


Sunday  Trading  (m). 


Tender  (x). 


(u)  By  the  Sunday  Observance  Act,  1677  (29  Car.  2,  c.  7),  s.  1,  "  No  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  callings  upon  the  Lord's  Day, 
or  any  part  thereof,  works  of  necessity  and  charity  only  excepted."  Hence  a 
contract  made  on  a  Sunday  in  the  exercise  of  the  ordinary  calling  of  a  person  is 
not,  in  general,  enforceable  by  action  {Fennell  v.  Bidler,  5  B.  &  C.  406 ;  R.  v. 
Oleworth,  4  B.  &  S.  927  ;  33  L.  J.  M.  C.  79).  But  a  defence  under  this  statute 
is  not  available  in  an  action  brought  by  an  innocent  person,  who  at  the  time  of 
making  the  contract  had  no  knowledge  of  the  facts  constituting  the  illegality, 
namely,  that  the  seller  was  acting  in  the  way  of  his  ordinary  calling  (Bloxsome  v. 
Williams,  3  B.  &  C.  232). 

By  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  13  (2),  a  biU  is  not 
invalid  by  reason  only  that  it  bears  date  on  a  Simday. 

{x)  The  defence  of  tender  consists  in  the  defendant  having  been  always  ready 
and  willing  to  pay  the  debt  and  having  tendered  it  before  action  to  the  plaintifE, 
who  refused  to  accept  it.  It  is  a  performance  of  the  contract  by  the  defendant 
so  far  as  he  could  perform  it.  (See  Dixon  v.  Clark,  5  C.  B.  365. )  It  is  not  available 
in  actions  for  unliquidated  claims  {Dearie  v.  Barrett,  2  A.  &  E.  82  ;  Davys  v. 
Richardson,  20  Q.  B.  D.  722  ;  21  Ih.  202  ;  57  L.  J.  Q.  B.  409). 

If  the  debt  be  payable  on  a  certain  day,  as  by  a  bond  conditioned  to  pay  a  sum 
of  money  on  a  particular  day,  or  by  the  acceptance  of  a  biU,  or  the  making  of  a 
promissory  note,  the  debtor  is  bound  to  tender  on  the  precise  day,  and  cannot 
plead  a  tender  made  fast  diem  (1  Wms.  Saund.,  1871  ed.,  p.  40;   Poole  v. 
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Tnnhridge,  2  M.  &  W.  223 ;  DoUe  v.  Larkan,  10  Ex.  776).  The  drawer  or  indorser 
of  a  bill  may,  however,  tender  the  amount  within  a  reasonable  time  after  notice 
of  dishonour,  provided  he  does  so  before  action  ( Trotter  v.  Barnes,  5  Taunt.  240 ; 
but  see  Siggers  v.  Letcis,  I  C.  M.  &  R.  370).  Where  a  bill  or  note  is  payable  on 
demand,  a  tender  of  the  amount  of  the  note  with  interest  may  be  made  at  any 
time  before  action  (Norton  v.  Ellam,  2  M.  c&  W.  461,  463). 

The  statute  4  &  5  Anne,  c.  3,  s.  12,  which  gives  the  plea  of  payment  ^os<  diem  to 
actions  on  money  bonds,  does  not  entitle  the  obligor  to  make  or  plead  a  tender 
post  diem  (Dixon  v.  Parkes,  1  Esp.  110  ;  2  Wms.  Saund.,  1871  ed.,  p.  144  ;  though 
see  2Iurray  v.  Earl  of  Stair,  2  B.  &  C.  82,  92).  Hence,  where  the  debt  is  payable 
on  a  particular  day,  a  defence  of  tender  should  show  that  the  tender  was  made  on 
the  day  fixed.  Where  the  debt  is  not  payable  at  any  particular  time,  the  de- 
fendant may  plead  that  the  tender  was  made  before  action,  and  if  the  plaintifE 
in  such  cases  relies  on  the  debt  being  payable  on  a  particular  day  and  the  tender 
not  being  made  in  time,  he  must  reply  such  facts  specially.  (See  Sm  ith  v.  Manners, 
5  C.  B.  N.  S.  632  ;  28  L.  J.  C.  P.  220.) 

Tender  of  a  larger  sum  than  the  debt  due,  requiring  change,  is  not  a  good  tender 
of  the  smaller  sum  (Robinson  v.  Cook,  6  Taunt,  336).  If  a  sum  is  tendered  in 
payment  of  several  debts  without  appropriation  and  is  not  sufficient  to  cover 
all,  it  is  not  a  sufficient  tender  of  any  one  of  the  debts  (Hardingham  v.  AUen, 
5  C.  B.  793). 

A  tender  must  be  unconditional,  but  it  may  be  under  protest,  or  with  a  reserva- 
tion of  aU  rights  (Scott  v.  Uxbridge,  dbc,  Rij.  Co.,  L.  R.  1  C.  P.  596  ;  35  L.  J.  C.  P. 
293 ;  Greenwood  v.  SutcUffe,  [1892]  1  Ch.  1  ;  61  L.  J.  Ch.  59). 

If  a  demand  is  made  by  the  creditor's  solicitor  for  payment  of  a  debt  payable  on 
demand,  a  tender  may  be  made  of  the  amount  of  the  debt,  without  tendering  the 
costs  of  the  solicitor's  letter.  (See  Kirton  v.  Braithwaite,  1  M.  &  W.  310  ;  Caine 
V.  Coulton,  1  H.  &  C.  764  ;  32  L.  J.  Ex.  97.) 

Tender  to  or  by  one  of  several  joint  creditors  or  joint  debtors  is  a  valid  tender. 
(See  ante,  p.  658  ;  Dowglas  v.  Patrick,  3  T.  R.  683.)  Tender  may  be  effectually 
made  to  any  one  authorised  to  receive  payment  of  the  debt  (Ooodland  v.  Blewiih, 
1  Camp.  477  ;  Eirton  v.  Braithvaite ,  1  M.  &  W.  310)  ;  and  it  may  be  made  by  an 
agent  of  the  debtor  (Read  v.  GoUring,  2  M.  &  S.  86).  If  made  to  an  agent  of  the 
creditor,  it  must  be  in  cash  unless  the  agent  has  authority  to  take  payment  other- 
wise than  in  cash.  Thus  a  solicitor  authorised  to  receive  payment  of  a  mortgage 
debt  has  no  implied  authority  to  take  a  cheque,  and  therefore  tender  to  hun  of  a 
cheque  is  not  a  good  tender  (Blumherg  v.  Life  Interests  Co.,  [1897]  1  Ch.  171 ;  66 
L.  J.  Ch.  127). 

By  Ord.  XXII.,  r.  3,  "  With  a  defence  setting  up  a  tender  before  action,  the 
sum  of  money  alleged  to  have  been  tendered  must  be  brought  into  Court."  If 
the  defendant  pleads  a  tender  before  action,  ■\\ithout  making  such  payment  into 
Court,  the  plaintiff  may  apply  to  have  the  plea  set  aside. 

If  the  defendant  is  successful  on  the  issue  of  tender,  he  is  entitled  (subject  to  the 
discretion  of  the  Court  or  judge)  to  have  judgment  for  the  costs  of  the  action  (see 
Dixon  V.  Clark,  5  C.  B.  365,  377) ;  but  if  there  is  any  doubt  as  to  the  sufficiency 
or  proof  of  the  tender,  it  is  safer  to  plead  payment  into  Court  instead  of  or  in 
addition  to  the  plea  of  tender,  because,  if  the  defendant  fails  on  the  issue  of  tender, 
where  no  othei-  defence  is  pleaded,  he  Las  ordinarily  to  pay  all  the  costs  of  the 
action,  whereas,  if  he  pleads  payment  into  Court,  and  issue  is  joined  on  that 
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Defence  of  Tender  before  Action  (y). 
As  to  the  whole  [or,  As  to  £ — ^,  parcel]  of  the  money  claimed,  the 

defendant  made  tender  before  action  on  the 19 — ,  of  £ , 

and  he  now  brings  that  sum  into  Court. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


Defence  of  Tender  where  the  Tender  was  made  by  Cheque  (z). 

1.  The  defendant  on  the ,  19—,  tendered  to  the  plaintifi  the 

sum  of  £ ,  which  the  plaintiff  then  refused  to  accept,  and  the  defendant 

now  brings  the  same  into  Court. 

2.  The  defendant  at  the  time  of  the  tender  tendered  and  produced  to  the 
plaintifi  a  cheque  drawn  by  the  defendant  in  favour  of  the  plaintifi  on 

Messrs. ,  bankers,  requiring  them  to  pay  to  the  plaintifi  the  said  £— — , 

and  the  plaintifi  then  did  not  object  to  the  tender  being  by  cheque,  but 
only  that  the  amount  tendered  was  insufficient  to  satisfy  his  claim,  and 
waived  his  right  to  have  payment  otherwise  than  by  such  cheque. 


Reply  that  a  Sum  larger  than  the  Amount  tendered  was  due  in  respect  of  an 
Entire  Cause  of  Action  {a). 

At  the  time  of  the  alleged  tender  a  larger  sum  than  the   said  £ , 

viz.,  the  sum  of  £ ,  which  is  [parcel  of]   the  plaintifi's  claim  in  this 

defence,  he  has  only  to  pay  the  costs  up  to  the  time  of  pleading,  unless  the  plaintiff 
succeeds  in  recovering  a  larger  sum. 

Money  paid  into  Court  under  a  defence  of  tender  and  taken  out  by  the  plaintiff 
under  Ord.  XXII.,  r.  5,  is  not  "  recdvered  "  by  the  plaintiff  within  the  meaning 
of  the  County  Courts  Act,  1888  (61  &  52  Vict.  c.  43),  s.  116,  as  to  costs.  (See 
James  v.  Vane,  2  E.  &  E.  883  ;  29  L.  J.  Q.  B.  169.) 

Tender  may  be  pleaded  to  a  counterclaim  ;  and  if  so  pleaded  the  money  must 
be  paid  into  Court  (Ord.  XXHI.,  r.  4 ;  Ord.  XXII.,  r.  3). 

If  money  paid  into  Court  imder  a  defence  of  tender  is  taken  out,  the  plaintiff 
taking  it  out  wiU  have  no  right  to  costs  imtU  the  issue  of  tender  is  determined 
(Griffiths  V.  Ystradyfodwg  School  Board,  24  Q.  B.  D.  307  ;  59  L.  J.  Q.  B.  116). 

[y)  See  post,  p.  712,  note  (6). 

(z)  To  make  a  tender  strictly  legal  the  money  must  be  actually  produced  unless 
such  production  is  expressly  or  impliedly  dispensed  with  by  the  creditor  {Ex  p. 
Darch,  24  L.  J.  Bank,  at  p.  76). 

Though  a  tender  should  strictly  be  in  current  coin,  or  Bank  of  England  notes, 
a  tender  in  country  notes  or  by  cheque  is  valid  if  the  only  objection  expressed 
is  that  the  amount  is  insufficient,  as  the  payee,  having  stated  what  his 
objection  is,  will  be  taken  to  have  waived  the  objection  to  the  form  of  the  tender 
{Polglass  V.  Oliver,  2  C.  &  J.  15  ;  Jones  v.  Arthur,  8  Dowl.  442).  A  legal  tender 
may  be  made  in  gold  to  any  amount,  in  silver  to  an  amount  not  exceeding  forty 
shillings,  in  bronze  to  an  amount  not  exceeding  one  shilling  (33  Vict.  c.  10,  s.  4). 
Bank  of  England  notes  are  legal  tender  in  payment  of  sums  above  £5  (3  &  4  Will.  4 , 
c.  98,  s.  6). 

{a)  Tender  of  a  smaller  sum  cannot  be  made  in  respect  of  a  single  entire  debt 
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action,  and  which  included  the  said  £ ,  was  due  from  the  defendant 

to  the  plaintifi  as  one  entire  sum  and  Qn  one  entire  contract,  in  respect  of 

the  matters  mentioned  in  [the paragraph  of]  the  Statement  of  Claim, 

and  the  defendant  made  the  alleged  tender  in  respect  of  the  said  larger 
sum  which  was  so  due  to  the  plaintiff. 


Reply  to  a  Defence  of  Tendsr  before  Action,  denying  that  the  Defendant  was 
Ready  and  Willing  to  pay  the  Debt  (6). 

The  defendant,  after  the  said  £ became  due  and  payable,  was  not 

ready  and  willing  to  pay  the  said  £ to  the  plaintifi  [and  on  the ■ 

,  19 — ,  verbally  refused  to  pay  the  same,  although  payment  thereof 

was  then  demanded  by  the  plaintiff]. 


Teuck  Acts  (c). 


of  a  larger  amount,  the  creditor  not  being  bound  to  accept  less  than  his  whole 
demand  {Dixon  v.  Clarh,  5  C.  B.  365) ;  and  the  debtor  is  not  entitled  to  apply  a 
set-off  in  reduction  of  the  amount  due,  so  as  to  make  a  tender  of  the  residue 
sufficient  {Searles  v.  Sadgrove,  5  E.  &  B.  639  ;  PhilVpottSY.  Clifton,  10  W.  R.  135). 
Consequently  a  tender  of  part  only  of  an  entire  debt  admitted  to  be  due  is  invald, 
and  a  defence  setting  up  such  tender  would  be  open  to  objection  in  point  of  law 
if  the  facts  appeared  on  the  pleadings.  If  in  such  case  the  facts  do  not  appear  on 
the  pleadings,  the  plaintiEE,  in  answer  to  such  defence,  may  reply  that  the  sum 
tendered  was  in  respect  of  a  larger  sum  due  on  a  single  entire  cause  of  action 
(Hesketh  v.  Fawcett,  11  M.  &  W.  356  ;  Dixon  v.  Clark,  5  0.  B.  365). 

(5)  When  no  Reply  is  delivered  or  issue  is  joined  on  a  Defence  of  tender,  the  fact 
of  the  tender,  and  of  its  having  been  made  at  the  alleged  time,  and  in  a  proper 
manner,  is  put  in  issue. 

The  defence  of  tender  involves  the  defendant's  continued  readiness  and  willing- 
ness to  pay  the  debt  {Hume  v.  Peploe,  8  East,  168,  169) ;  and  it  was  usual  to 
insert  an  allegation  to  this  effect  in  a  plea  of  tender  (see  Bullen  &  Leake,  3rd 
ed.  at  p.  694).  Although  the  form  above  cited  from  the  B.  S.  C,  1883,  App.  D., 
Sect.  IV.,  contains  no  express  averment  of  such  readiness  and  willingness,  such 
an  averment  is  to  be  implied.  The  plaintiff  may,  with  leave,  reply  to  such  Defence 
of  tender  by  denying  the  continued  readiaess  and  willingness  of  the  defendant  to 
pay.     (See  ante,  p.  709.)    But  this  in  practice  is  not  considered  necessary. 

Where  the  plaintiff  relies  on  the  facts  that  he  demanded  the  sum  before  or  after 
the  tender,  and  the  defendant  refused  to  pay  it  (see  1  Wms.  Saimd.,  1871  ed., 
33  (c) ;  Johnson  v.  Clay,  7  Taunt.  486  ;  Poole  v.  Tunhridge,  2  M.  &  W.  223),  there 
seems  no  objection  to  pleading  with  leave  a  special  Reply  stating  those  facts.  A 
Reply  merely  denying  readiness  and  willingness  to  pay,  or  alleging  a  demand  and 
refusal  of  payment,  admits  the  tender  to  have  been  sufBcient,  and  requires  to  be 
supported  by  proof  of  a  subsequent  demand  of  the  exact  sum  tendered.  (See 
Spyhey  v.  Hide,  1  Camp.  181 ;  Rivers  v.  Griffiths,  5  B.  &  Aid.  630.) 

(c)  See  the  Truck  Acts,  1  &  2  WiU.  4,  c.  37 ;  50  &  51  Vict.  c.  46 ;  59  &  60 
Vict.  c.  44  ;  Pillar  v.  Lynvi  Coal  Co.,  L.  R.  4  0.  P.  752  ;  Hunt  v.  0.  N.  By.  Co. 
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Undue  Influence  {d). 
Plea  of  undue  influence. 
The  defendant  admits  that  he  entered  into  the  contract  alleged  in 
paragraph  3  of  the  Statement  of  Claim,  but  he  was  induced  to  do  so  by  the 
undue  influence  of  the  plaintiff. 
Particulars  are  as  follows  : — 


Waiver. 
See  "  Bills  of  Exchange,"  ante,  p.  526  ;   "  Conversion,"  post,  p.  740. 


Wabeanty  (e). 
Defence  to  an  Action  for  breach  of  a  Warranty. 

1.  The  defendant  did  not  warrant  as  alleged  [or,  denies  that  he  made  the 
alleged  or  any  warranty]. 

2.  The  defendant  denies  that  he  has  committed  any  breach  of  the  alleged 
warranty. 

[1891]  1  Q.  B.  601 ;  60  L.  J.  Q.  B.  216 ;  Hewlett  v.  Alleii,  [1894]  A.  C.  383  ;  63 
L.  J.  Q.  B.  608 ;  Wittiams  v.  North's  Nav.  Collienes,  [1904]  2  K.  B.  44 ;  73  L.  J.  K.  B. 
675.  The  Truck  Act,  1896  (59  &  60  Vict.  c.  44),  contains  provisions  as  to  fines 
and  deductions  from  wages  of  workpeople,  and  prohibits  them  when  unreasonable 
in  amount.   (See  Squire  v.Midiand  Lace  Co.,  [1905]  2  K.  B.  448  ;  74  L.  J.  K.  B.  614. ) 

{d)  "  No  Court  has  ever  attempted  to  define  undue  influence  "  {per  Lindley,  L.  J., 
in  Allcard  v.  Skinner,  36  Oh.  D.  at  p.  183  ;  66  L.  J.  Oh.  1052).  It  may,  however, 
be  described  as  the  unconscientious  use  of  power  possessed  by  one  person  over 
another.  Whenever  a  contract  is  procured  by  such  unconscientious  use  of  power, 
it  is  voidable  at  the  option  of  the  party  so  influenced. 

Undue  influence  must  always  be  specially  pleaded,  if  the  defendant  intends  to 
rely  upon  it  at  the  trial.  It  is  a  defence  quite  distinct  from  fraud,  duress  or 
iUegaUty,  though  such  matters  are  often  adduced  as  evidence  of  the  existence  of 
undue  influence.  So  may  inadequacies  of  consideration,  secrecy,  absence  of 
independent  advice,  the  mental  weakness  of  the  person  influenced  and  the  un- 
natural or  unreasonable  nature  of  that  which  he  contracts  to  do.  And  indeed 
it  is  open  to  the  defendant  to  go  into  the  whole  of  the  relations  between  the  parties 
and  all  the  surrounding  circumstances  of  the  case.  Undue  influence  need  not 
amount  to  positive  coercion  nor  need  it  always  be  degrading  or  pernicious  in  its 
character ;  it  is  enough  it  it  improperly  induces  the  defendant  to  do  that  which 
he  would  otherwise  have  been  unwilling  to  do.  (Of.  Wingrove  v.  Wingrove, 
11  P.  D.  81 ;  56  L.  J.  P.  7  ;  Baudains  v.  Richardson,  [1906]  A.  0.  169  ;  75  L.  J. 
P.  C.  67.) 

As  to  imdue  influence  not  amountmg  to  duress,  see  Bischoff's  Trustee  v.  Frank, 
98  L.  T.  188,  where  a  wife  was  held  not  hable  as  a  guarantor  of  her  husband's 
debt.  As  to  the  relations  between  soHcitor  and  client,  see  Willis  v.  Barron,  [1902], 
A.  0.  271 ;  71  L.  J.  Oh.  609  ;  WngU  v.  Carter,  [1903]  1  Oh.  27  ;  72  L.  J.  Oh.  138  ; 
Clare  v.  Joseph,  [1907]  2  K.  B.  369 ;  76  L.  J.  K.  B.  724.  And  see  generaUy 
Thomson  v.  Eastwood,  2  App.  Gas.  215  ;  Allcard  v.  Skinner,  36  Oh.  D.  145  56 
L.  J.  Oh.  1062  ;  Coomher  v.  Coomber,  [1911]  1  Oh.  723  ;  80  L.  J.  Oh.  339. 

(e)  See  ante,  p.  250. 
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Defences  to  Actions  for  the  Price  of  Goods  sold  by  Sample,  that  the  Goods 
were  riot  equal  to  samjile  :  see  "  Sale  of  Goods,"  ante,  pp.  672,  675. 


Defences  to  like  Actions  that  the  Goods  were  sold  with  a  Warranty,  and  did 
not  corresfond  with  such  Warranty  :  see  "  Sale  of  Goods,"  ante,  p.  672 
et  seq. 


For  like  Defences,  with  Counterclaims  for  Special  Damages  for  the  Breach 
of  Warranty,  see  "  Sale  of  Goods,"  ante,  pp.  673-676. 


Work. 
Defence  to  an  Action  for  the  Price  of  Work  done  and  Materials  provided. 

1.  The  plaintifi  did  not  do  any  of  the  alleged  work  or  provide  any  of  the 
alleged  materials. 

2.  The  defendant  did  not  request  the  plaintifi  to  do  the  alleged  work 
or  to  provide  the  alleged  materials  or  any  part  thereof. 

3.  The  prices  charged  by  the  plaintifi  in  his  Statement  of  Claim  were  not 
agreed  prices  ;  they  are  exorbitant  and  unfair  prices  (/). 

4.  The  alleged  work  was  done  so  negligently  and  improperly  that  it  was 
and  is  of  no  value  to  the  defendant,  and  the  materials,  if  any,  provided  were 
absolutely  useless  to  him. 

Particulars  : — 


Defence  that  the  Plaintiff  used  Inferior  Materials  and  did  not  complete  the 
Work  according  to  Contract,  with  a  Counterclaim  for  Damages  (g). 

Defence. 

1.  The  defendant  says  that  the  work  referred  to  in  the  Statement  of 
Claim  was  not  according  to  contract.  By  the  contract  in  writing  between 
the  plaintifi  and  the  defendant,  dated  the ,  19 — ,  under  which 

(/)  Under  this  defence  the  defendant  will  not  usuaJly  be  ordered  to  deliver 
particulars  (James  v.  Radnor  District  Council,  6  Times  L.  E.  240). 

(gr)  See  ante,  pp.  260,  261.  Where  there  is  no  express  contract  as  to  price,  it  is 
implied,  where  the  work  is  to  be  paid  for,  that  a  fair  and  reasonable  price  is  to  be 
paid,  and  it  is  in  such  case  a  defence  pro  tanto  that  the  work  was  done  in  a  negligent 
or  improper  manner  {Famsworth  v.  Garrard,  1  Camp.  38).  Where  the  work  is 
done  under  an  express  contract  as  to  price,  a  counterclaim  is  the  usual  method 
for  recovering  damages  for  any  inferiority  in  the  work  done  or  materials  provided 
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the  work  was  done  and  materials  provided,  it  was  agreed  that  first  class 
materials  only  should  be  used,  and  that  the  work  should  be  completed  in 
the  best  style  to  the  satisfaction  of  the  architect. 

2.  Inferior  materials  were  used,  and  the  work  was  not  completed  in  the 
best  style,  nor  to  the  satisfaction  of  the  architect. 

Particulars  : — [State  the  defects.] 

Counterclaim. 

3.  The  defendant  repeats  the  Defence  and  says  that  by  reason  of  the 
breaches  of  contract  he  has  sustained  the  following  damage,  viz.  [state 
the  damage.] 

The  defendant  claims  £ . 


Defence  that  Payment  was  only  to  be  made  on  the  Certificate  of  the  Architect, 
and  that  he  had  not  certified  {h). 

1 .  The  alleged  work  was  done  and  the  said  materials  were  provided,  if  at 

all,  under  a  contract  [in  writing  dated  the ,  19 — ],  under  which 

payment  was  to  be  made  only  upon  the  certificate  of  the  architect. 

2.  No  certificate  of  the  architect  was  made  or  given  in  respect  of  the 
alleged  work  or  materials. 


Defence  that  Extras  were  only  to  he  paid  for  if  ordered  by  the  Architect  in 
Writing-,  and  that  the  Claim  is  for  Extras  not  so  ordered  (i). 

1.  The  claim  of  the  plaintifi  is  in  respect  of  extras  or  additions  to  the 

contract  in  writing  dated  the ,  19—,  between  the  plaintiff  and 

the  defendant,  and  it  was  by  the  said  contract  provided  that  no  extras  or 
additions  should  be  charged  for  unless  ordered  in  writing  by  the  architect. 

2.  The  extras  and  additions,  the  price  of  which  is  sued  for  in  this  action, 
were  not  ordered  by  the  architect  in  writing,  or  at  all. 

(see,  for  example,  Lowe  v.  Holme,  10  Q.  B.  D.  286  ;  52  L.  J.  Q.  B.  270  ;  MacTcay  v. 
Bannister,  16  Q.  B.  D.  174 ;  65  L.  J.  Q.  B.  106),  though  it  is  in  such  oases  per- 
missible to  make  use  of  such  inferiority  in  reduction  of  the  amount  claimed. 
Where  it  is  sought  to  recover  damages  arising  from  the  inferiority  of  the  work,  it 
is  necessary  to  counterclaim  or  bring  a  cross-action  for  that  purpose.  (See  Mackay 
V.  Bannister,  supra.) 

(h)  See  ante,  pp.  3,  261  note,  as  to  the  absence  of  certificates. 

(i)  Where  a  contract  stipulates  that  no  extra  work  shall  be  paid  for  unless 
ordered  in  writing,  the  price  of  extra  work  done  without  such  order  cannot  be 
recovered  (Rtbssel  v.  Viscount  Sa  da  Bandiera,  13  C.  B.  N.  S.  149  ;  32  L.  J.  C.  P. 
68  ;  Tharsis  Sulphur  Co.  v.  M'Elroy,  3  App.  Gas.  1040). 
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Defence  and  Counterclaim  to  an  Action  for  Work  and  Materials  {j). 

Defence. 

1.  Except  as  to  £200,  parcel  of  the  money  claimed,  tlie  architect  did  not 
grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  £200,  parcel  of  the  money  claimed,  the  defendant  brings  [or, 
has  brought]  into  Court  £200,  and  says  that  sum  is  enough  to  satisfy  the 
plaintifi's  claim  herein  pleaded  to. 

Counterclaim. 

3.  The  contract  contained  a  clause  whereby  it  was  provided  that  the 
plaintiff  should  complete  the  works  by  the  31st  of  March,  19 — ,  or  in  default 
pay  to  the  defendant  £1  a  day  for  every  subsequent  day  during  which  the 
works  should  remain  im  finished,  and  they  remained  imfinished  for  sixty- 
one  days  to  the  31st  of  May. 

The  defendant  claims  £61. 

{R.  S.  C,  1883,  App.  E.,  Sect.  II.  ;  cf.  ante,  p.  3.) 


Reply  to  last  preceding  Defence  and  Counterclaim  (h). 
1.  As  to  the  first  paragraph  of  the  Defence,  the  plaintifE  joins  issue. 

(j)  Where  a  fixed  sum  per  day,  per  week,  or  per  month  is  expressed  in  the  con- 
tract to  be  paid,  after  a  certain  day,  until  completion  of  the  work  contracted  for, 
if  it  is  not  completed  by  such  day,  the  sum  thus  fixed  is,  in  general,  to  be  regarded 
as  liquidated  damages  (Fletcher  v.  Dyche,  2  T.  R.  32 ;  Law  v.  Local  Board  of 
Redditch,  [1892]  1  Q.  B.  127 ;  61  L.  J.  Q.  B.  172 ;  Stegmann  v.  O'Conner,  81 
L.  T.  627). 

(k)  Building  contracts  sometimes  contain  a  clause  that  alterations  or  extras 
entailing  further  work  are  not  to  affect  or  vitiate  the  provisions  as  to  time  of  com- 
pletion, or  as  to  penalties  for  delay,  and  in  such  cases  it  is  no  answer  to  a  claim  for 
delay  in  completion  or  for  such  penalties  that  the  delay  was  due  to  the  act  of  the 
employer  in  requiring  such  alterations  or  extras  [Jones  v.  St.  John's  Coll.,  L.  R. 
6  Q.  B.  115;  40  L.  J.  Q.  B.  80).  And  this  is  so  where  the  contract  contains 
clauses  which,  by  necessary  implication,  prevent  the  inference  from  arising  that 
the  time  was  to  be  extended,  or  the  penalties  not  to  be  recoverable  in  case  of  the 
employer  causing  delay  by  requiring  alterations  or  extras  (76.).  But  in  the 
absence  of  such  clauses,  delay  due  to  the  acts  or  defaults  of  the  employer,  or 
of  those  for  whose  acts  or  defaults  he  is  responsible,  would  be  excused,  and 
penalties  for  delay  in  such  case  could  not  be  recovered  (Lawson  v.  Wallasey 
Board,  11  Q.  B.  D.  229 ;  52  L.  J.  Q.  B.  302 ;  Dodd  v.  Ohurton,  [1897]  1  Q.  B.  569 ; 
66  L.  J.  Q.  B.  477).  The  general  rule  of  law,  in  the  absence  of  stipulation  to  the 
contrary,  is  that  a  party  cannot  take  advantage  of  non-fulfilment  of  a  condition, 
the  performance  of  which  has  been  hindered  by  himself  (Com.  Dig.,  Condition,  L. ; 
Roberts  v.  Bury  Commissioners,  L.  R.  5  C.  P.  310 ;  38  L.  J.  C.  P.  367),  and  there- 
fore cannot  sue  for  a  breach  of  contract  occasioned  by  his  own  breach  of  contract 
(76. :  Lawson  v.  Wallasey  Board,  svpra). 
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2.  As  to  tte  second  paragraph  thereof,  the  plaintifi  accepts  the  £200  in 
satisfaction. 

The  plaintifE,  as  to  the  Counterclaim,  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras  and  material 
alterations  in  the  works. 

Particulars : — 

4.  The  defendant  waived  the  liquidated  damages  by  preventing  the 
plaintifE  from  having  access  to  the  premises  till  a  week  after  the  agreed 
time. 

(R.  S.  C,  1883,  Afp.  E.,  Sect.  II.) 


Defence  to  a  Claim  on  a  Building  Contract  referring  to  the  Contract  and 
stating  the  non-performance  of  Conditions  Precedent,  with  a  Counter- 
claim for  Penalties  and  Breach  of  Contract. 

Defence,  Set-ofE,  and  Counterclaim. 

Defence. 

1.  By  a  contract  in  writing  dated  the •  — ■ — ■,  19 — •,  made  between 

the  plaintifi  and  the  defendant  the  plaintifi  agreed  to  do  certain  building 

work  for  the  defendant  for  the  price  of  £ subject  to  {inter  alia)  the 

following  conditions : — 

(a)  That  the  plaintifi  should  do  and  complete  in  a  good  and  substantial 

manner  the  works  referred  to  in  a  ceratin  specification  and  certain 
plans. 

(b)  That  he  should  complete  the  works  by  the ,  19 — ,  or  forfeit 

out  of  the  said  price  [or,  pay  to  the  plaintifi]  £5  a  week  until 
completion. 

(c)  That  no  alterations,  additions,  or  extras  should  be  paid  for  unless 

ordered  in  writing. 

(d)  That  alterations,  additions,  or  omissions  should  not  avoid  the  con- 

tract, but  that  they  should  be  measured  and  valued  and  added  to 
or  deducted  from  the  said  price. 

(e)  That  the  said  price  should  be  payable  in  four  pajnnents,  the  fourth 

of  which,  being  the  balance,  should  be  paid  within  three  calendar 
months  after  the  whole  of  the  works  should  have  been  completed, 
the  accounts  made  up,  and  the  building  handed  over  to  the 
defendant. 

(f)  That  the  plaintiff  should  not  be  entitled  to  receive  the  said  balance 

until  the  architect  had  certified  that  the  whole  of  the  works  had 
been  completed  to  his  satisfaction. 

2.  The  work  referred  to  in  the  Statement  of  Claim  is  alleged  to  have  been 
done  under  the  said  contract,  and  the  balance  sued  for  is  claimed  and  alleged 
to  be  the  balance  due  under  the  said  contract,  but  for  the  reasons  hereinafter 
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stated  the  defendant  denies  that  the  said  or  any  sum  is  due.  Save  as 
aforesaid  the  defendant  never  agreed  or  otherwise  became  liable  to  pay  for 
the  said  work  or  any  part  thereof. 

3.  The  said  works  were  not  done  or  completed,  and  such  doing  and  com- 
pletion was  a  condition  precedent  to  the  plaintifi's  right  to  be  paid  the  said 
balance  (if  any). 

4.  The  works  were  not  completed  by  the  said ,  19 — ,  and  the 

plaintiff  forfeited  £5  a  week,  which  the  defendant  is  entitled  to  deduct 
from  or  set  off  against  his  claim.  The  works  were  not  completed  at  the 
time  of  the  commencement  of  this  action,  or  in  the  alternative  not  until  the 

=19-- 

5.  Part  of  the  claim  is  for  alterations,  additions  and  extras  which  were 
not  ordered  in  writing. 

6.  The  plaintiff  is  claiming  payment  for  many  things  as  extras  or 
additions  which  were  included  in  and  covered  by  the  contract  price,  and 
are  not  extras  at  all.  Moreover  the  amoimts  claimed  for  extras  and  addi- 
tions are  excessive  and  unreasonable. 

7.  Alterations  and  omissions  were  made  and  the  defendant  is  entitled 
to  credit  for  the  amount  of  these  as  measured  and  valued.  The  plaintiff 
has  omitted  to  give  credit  for  these.  On  such  credit  being  given  it  will  be 
found  that  the  defendant  has  overpaid  the  plaintiff. 

8.  The  defendant  paid  to  the  plaintiff  the  first  three  of  the  said  four 
payments.  No  further  payment  ever  became  due  from  the  defendant. 
The  three  calendar  months  provided  for  by  the  contract  (see  ante,  para- 
graph 1  (e) ),  had  not  elapsed  at  the  time  of  the  commencement  of  this 
action. 

9.  The  architect  has  not  given  the  certificate  required  by  the  contract  as 
a  condition  precedent  to  the  defendant's  liability  to  pay. 

Set-off  and  Counterclaim. 

10.  The  defendant  repeats  paragraphs  1,  3  and  4  hereof. 

11.  By  reason  of  the  works  not  bemg  done  and  completed  the  defendant 
has  had  and  will  have  to  employ  other  persons  to  do  and  complete  the 
same,  and  has  incurred  and  will  incur  expenses  in  so  doing. 

12.  By  reason  of  the  non-completion  of  the  works  by  the  said  time  the 
defendant  is  entitled  to  deduct  the  said  £-5  a  week  and  he  has  overpaid 
the  plaintiff  and  is  entitled  to  recover  the  amount  so  overpaid.  In  the 
alternative  the  defendant  says  the  plaintiff  did  not  complete  the  works 
within  a  reasonable  time,  and  he  claims  damage  for  the  delaj'  and  loss  of 
use  of  the  premises. 

13.  Particulars  under  paragraphs  5,  6,  7,  11,  and  12  hereof  are  delivered 
herewith. 

The  defendant  claims  : — 

(1)  £200  and  to  set  off  an   equal  sum  parcel  thereof  against  the 

amount  (if  any)  found  due  to  the  plaintiff. 

(2)  £ damages. 
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Defence  that  the  Plaintiff  was  employed  subject  to  certain  Conditions  which 
were  not  fulfilled,  and  a  Counterclaim  for  Damages. 

Defence  and  Counterclaim. 
Defence. 

1.  The  defendant  denies  tliat  the  plaintifi  did  the  said  work  or  labour 
or  supplied  the  said  materials  or  any  part  thereof.  He  denies  that  the 
plaintiff  did  so  (if  and  so  far  as  he  did  so  at  all)  for  or  at  the  request  of  the 
defendant. 

2.  The  defendant  employed  the  plaintifE  on  the  terms  of  an  agreement  in 

writmg  dated  the ,  19 — ,  to  do  certain  work  and  labour  and  to 

provide  certain  materials  therefor,  and  the  plaintifE  accepted  the  said 
employment  and  agreed  to  do  the  said  work  and  labour  and  provide  the 
said  materials  on  the  terms  : — 

(a)  That  the  said  work  and  labour  should  be  done  well  and  efficiently  and 

with  skill  and  care  and  in  a  proper  and  workmanlike  manner. 

(b)  That  the  said  materials  should  be  good  and  suitable  and  should  be 

properly  and  well  and  skilfully  applied  and  used. 

(c)  That  the  said  work  and  labom-  should  be  done  and  completed  and 

the  said  materials  supplied  within  a  reasonable  time. 

(d)  That  as  to  part  of  the  said  work  and  labour  and  materials  which 

forms  the  first  item  of  the  plaintifE's  Claim  and  which  was  com- 
prised in  a  specification  sent  by  the  plaintiS  to  the  defendant  on 

the ,  19 — ,  the  same  should  be  done  and  supplied  in 

accordance  with  the  terms  set  out  for  the  sum  of  £750. 

(e)  That  as  to  part  of  the  said  work,  labour,  and  materials,  viz.  the  drains, 

which  forms  the  last  item  of  the  plaintiff's  Claim,  the  same  should 
be  done  and  supplied  in  accordance  with  the  above-mentioned 
terms  at  a  cost  not  exceeding  £300. 

3.  All  the  work  and  labour,  if  any,  which  the  plaintiff  did,  and  all  the 
materials,  if  any,  which  he  supplied,  were  done  or  supplied  in  pretended 
performance  of  the  said  agreement.  But  none  of  such  work,  labour  or 
materials  was  done  or  supplied  in  accordance  therewith. 

4.  The  plaintiff  broke  the  said  agreement  in  the  following  respects, 
viz. : — 

(a)  The  said  work  and  labour  was  done  badly  and  inefficiently  and 

without  skill  or  care  and  in  an  improper  and  unworkmanlike 
manner. 

(b)  The  said  materials  were  bad  and  unsuitable  and  were  applied  and 

used  improperly,  badly  and  unskilfully. 

(c)  The  said  work,  labour  and  materials,  so  far  as  the  same  were  done 

and  supplied  at  all,  were  not  done  or  supplied  within  a  reasonable 

time. 

(d)  Tlie  part  of  the  said  work,  labour  and  materials  agreed  to  be  done  for 

the  sum  of  £750  was  in  the  respects  above  mentioned  not  done  in 
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accordance  witli  the  said  terms,  and  much  of  the  work,  labour  and 
materials  which  the  plaintiff  agreed  to  do  and  for  which  he  now 
seeks  to  charge  the  said  sum,  were  not  done  or  supplied  at  all. 
(e)  The  part  of  the  work,  labour  and  materials  which  the  plaintifi  agreed 
to  do  and  supply  for  £300  was  in  the  respects  above  mentioned  not 
done  in  accordance  with  the  said  terms,  and  the  plaintiff  now 
seeks  to  charge  £400  instead  of  £300  for  the  same. 

5.  By  reason  of  the  matters  aforesaid,  the  said  work  and  labour  and 
materials  were  worthless  or  worth  far  less  than  the  amount  sought  to  be 
recovered  by  the  plaintiff  and  less  than  the  £50  which  the  defendant  has 
already  paid  to  the  plaintifi  and  for  which  credit  is  given  in  the  Statement 
of  Claim. 

6.  As  to  the  third  item  of  the  Claim,  viz.  £ ,  the  defendant  admits  the 

same  but  says  that  the  plaintiff's  claim  in  respect  thereof  was  satisfied 

and  discharged  by  the  payment  of  £ for  which  credit  is  also  given  in 

the  Statement  of  Claim. 

7.  The  plaintiff's  charges  are  excessive  and  unreasonable,  both  as 
regards  the  quantities  and  amounts  charged  for  and  the  prices  charged. 

8.  In  the  alternative  and  whilst  denying  liabOity  the  defendant  brings 
into  Court  £100  (being  £75  which  on  an  application  under  Order  XIV.  he 
was  ordered  to  pay  into  Court  to  abide  the  event  of  the  action,  and  which 
he  now  appropriates  for  the  purpose,  and  an  additional  sum  of  £25),  and 
says  that  this  sum  is  sufficient  to  satisfy  the  plaintiff's  claim  (if  any)  (/). 

Full  particulars  under  paragraphs  4  and  7  are  delivered  herewith. 

Counterclaim. 

9.  The  defendant  repeats  paragraph  2  of  the  Defence,  and  says  that  the 
plaintiff  at  the  times  when  the  said  agreement  was  made  well  knew  that 
the  defendant  required  the  premises  where  the  said  work  and  labour  was 
to  be  done,  and  the  said  materials  supplied,  for  the  purpose  of  carrying 
on  there  his  business  of  a  tailor,  and  that  for  that  purpose  it  was  essential 
that  the  defendant  should  get  the  said  work  and  labour  done  and  materials 
supplied  as  quickly  as  possible. 

10.  The  defendant  repeats  paragraphs  3  and  4  of  the  Defence. 

11.  The  defendant  further  says  that  the  plaintiff  did  part  of  the  said 
work  negligently,  carelessly,  and  unskilfully,  and  omitted  to  take  proper 
steps  to  secure  the  safety  of  the  premises,  whereby  one  of  the  walls  thereof 
was  undermined  and  has  subsided,  and  the  premises  have  been  greatly 
injured.  The  plaintifi  moreover  negligently  allowed  the  water  to  escape 
and  injure  the  ceilings  and  walls  and  other  parts  of  the  premises. 

12.  By  reason  of  the  breaches  and  matters  stated  in  paragraphs  3,  i,  10, 
and  11  hereof  the  defendant  has  had  and  will  have  to  do  and  supply  much 
of  the  said  work,  labour  and  materials  himself,  and  will  have  to  reinstate 
and  repair  the  said  walls,  ceilings  and  premises,  and  has  had  and  will  have 

{I)  See  ante,  p.  662. 
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to  undo  much  of  the  said  work  aad  to  do  the  same  and  supply  the  materials 
over  again,  and  he  has  incurred  and  been  put  to,  and  will  incur  and  be  put 
to,  much  expense,  trouble,  inconvenience,  delay  and  loss,  and  he  has  been 
and  will  be  greatly  hindered,  delayed,  and  inconvenienced  in  his  said 
business,  and  lost  and  will  lose  the  profits  thereof,  and  was  and  is  and  will 
be  otherwise  injured. 

Particulars  under  paragraphs  11  and  12  are  delivered  herewith. 

The  defendant  claims  £ . 


The  hie. 

Defence  and  Counterclaim. 

Defence. 


1.  The  defendants  deny  that  the  plaintiff  did  the  work,  or  rendered  the 
services,  or  supplied  the  materials,  referred  to  in  paragraphs  2  and  3  of  the 
Statement  of  Claim,  or  any  part  thereof,  or  that  he  did  so  (if  at  all)  at  their 
request. 

2.  By  a  contract  in  writing  dated  the ,  19 — ,  and  made  between 

the  plaintiff  and  the  defendants,  the  plaintiff  agreed  to  do,  execute,  and 
perform  in  a  workmanlike  and  substantial  manner  the  whole  of  certain 
work  therein  specified,  according  to  the  plans,  specifications,  and  bills  of 
quantities  therein  referred  to,  and  to  entirely  finish  and  complete  the 

same  on  or  before  the ,  19 — .    The  alleged  work,  services  and 

materials  referred  to  in  the  Statement  of  Claim  were  done,  rendered  and 
supplied  (if  and  so  far  as  they  were  so  at  all)  in  pretended  performance  of 
the  said  contract. 

■3.  By  the  said  contract  the  certificate  of  the  engineers  was  made  a 
condition  precedent  to  the  plaintiff's  right  to  recover  any  payment.  No 
such  certificate  has  been  granted  in  respect  of  the  work,  services  and 
materials  for  which  the  plaintiff  now  claims  payment. 

4.  By  the  said  contract  the  plaintiff's  right  to  payment  was  conditional 
on  the  plaintiff  completing  or  being  ready  and  willing  to  complete  the 
whole  of  the  work.  The  plaintiff  did  not  complete  the  whole  of  the  work, 
and  was  not  ready  or  willing  to  do  so,  but  on  the  contrary  he  abandoned 

the  same  on  or  about  the ,  19 — ,  and  refused  verbally  on  the 

,  19 — ,  to  proceed  with  or  complete  it. 

5.  The  contract  provided  that  in  the  event  of  the  plaintiff  not  pro- 
ceeding with  the  work  to  the  satisfaction  of  the  engineers,  it  should  be 
lawful  for  the  defendants  to  rescind  the  contract  as  regards  the  plaintiff, 
and  that  thereupon  the  amount  then  already  paid  to  the  plaintiff  by  the 
defendants  shovdd  be  considered  to  be  the  full  value  of  the  work  executed 
by  the  plaintiff.  The  plaintiff  did  not  proceed  with  the  work  to  the 
satisfaction  of  the  engineers,  and  thereupon  the  defendants  on  or  about 

B.L.  46 
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the • ,  19 — ,  rescinded  the  contract  in  accordance  with  the  said 

provisions,  and  gave  the  plaintifi  written  notice  dated  that  day  that  they 
had  done  so. 

6.  The  work  was  not  done  ia  a  workmanlike  or  substantial  manner,  but 
was  done  so  badly  that  it  was  useless. 

7.  The  amounts  claimed  are  excessive,  both  as  regards  the  amoimts  and 
quantities  claimed  for  and  the  prices  charged. 

Counterclaim. 

8.  The  defendants  repeat  paragraphs  2,  5  and  6  of  the  Defence. 

9.  By  entering  into  the  said  contract  the  plaintiff  impliedly  warranted 
that  he  was  competent  to  perform  the  same. 

10.  The  plaintiff  broke  the  said  contract  and  warranty  in  the  followiag 
respects : — • 

(a)  He  was  not  competent  to  perform  the  said  contract. 
(  b)  He  did  not  and  would  not  do  the  work  in  a  workmanlike  or  sub- 
stantial manner,  but  did  so  much  as  he  did  at  all  unskilfully  and 
badly. 

(c)  He  did  not  do  the  work  in  accordance  with  the  plans  and  specifica- 

tions. 

(d)  Contrary  to  the  terms  of  the  contract  he  sublet  a  portion  of  the 

work  without  the  consent  of  the  engineers. 

(e)  He  did  not  or  would  not  finish  or  complete  the  work,  but  on  or  about 

,  19 — ,  abandoned  the  same,  and  on  the ,  19 — , 

verbally  refused  to  proceed  with  or  complete  it. 
Particulars  are  delivered  herewith. 

11.  By  reason  of  the  premises  the  defendants  had  to  employ  another 

contractor  to  do  and  complete  the  work,  and  had  to  pay  him  £ beyond 

the  amount  they  would  have  had  to  pay  the  plaintiS  had  he  performed 
the  said  contract. 

12.  Further,  by  reason  of  the  premises  the  work  done  by  the  plaintifi 

was  useless  and  worthless,  or  worth  far  less  than  the  £ paid  to  him  by 

the  defendants  on  account  thereof,  and  the  plaintifis  lost  the  £ . 

13.  Further,  the  plaintiff  did  the  work  so  badly  and  unskilfully  that 
he  wrongly  opened  the  highway  in  the  wrong  place  for  a  distance  of  63 

yards  and  left  it  so  open,  and  the  defendants  were  compelled  by  the 

County  Council  to  close  it  up  at  a  cost  of  £ ,  which  they  lost. 

14.  Further,  the  completion  of  the  work  was  greatly  delayed  and  the 
defendants  lost  the  use  of  the  premises.    Under  the  contracts  with  the 

plaintiff  completion  was  due  on  the ,  19 — .     The  work  was  not 

completed  by  the  new  contractor  until  the ,  19 — . 

The  defendants  claim  : — 

(1)  Under  paragrapli  11,  £ . 

(2)  Under  paragraph  12,  £ . 

(3)  Under  paragraph  13,  £ . 

(4)  Damages. 
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The  like,  to  a  Claim  by  a  Sub-contractor  against  the  Contractor. 

Defence  and  Counterclaim. 

Defence. 

1.  The  defendant  admits  the  making  of  the  agreement  dated  the  17th 
May,  1913,  but  he  does  not  admit  that  the  terms  thereof  are  sufficiently  or 
correctly  stated  in  the  Statement  of  Claim. 

2.  Before  the  making  of  the  said  agreement,  viz.,  on  the  14th  April,  1913, 
the  defendajit  had  entered  into  a  contract  with  one  G.  H.,  by  which  he 
undertook  to  execute  for  the  said  G.  H.  all  the  work  comprised  in  the  bill 
of  quantities  referred  to  in  the  said  contract ;  and  by  the  said  agreement 
the  plaintiffs  agreed  to  execute  for  the  defendant  the  whole  of  that  portion 
of  such  work  as  was  comprised  under  the  heading  of  "  Plumber,  Glazier, 
Bell  Hanger,  Heating  Grutters,  Pipes  and  Painting  "  set  forth  in  the  said 
bill  of  quantities. 

3.  By  the  said  agreement  it  was  agreed  {inter  alia) — 

(a)  That  the  whole  of  the  work  to  be  done  by  the  plaintiSs  should  be 

completed  to  the  entire  satisfaction  of  the  defendant. 

(b)  That  the  plaintiffs  should  be  bound  to  comply  with  every  condition 

of  the  contract  by  which  the  defendant  had  become  bound  to  the 
said  G.  H.,  and  that  it  should  not  be  lawful  for  the  plaintiffs  to 
claim  or  otherwise  charge  the  defendant  for  any  work  or  put  him 
to  any  cost  whatsoever  which  had  not  nor  would  be  allowed  to  him 
by  the  architect  of  the  said  G.  H.,  and  that  the  plaintiffs  should  by 
the  said  agreement  become  bound  to  accept  any  settlement  which 
might  be  imposed  upon  the  defendant  by  the  said  G.  H.  or  his 
architect,  and  that  the  plaintiffs  should  bear  every  charge  and 
expense  which  the  architect  might  impose  upon  the  defendant  in 
coimection  with  the  work  undertaken  by  the  plaintiffs  to  be 
executed  for  the  defendant. 

(c)  That  in  case  any  variation  might  be  necessary  from  any  cause  such 

variation  should  not  be  executed  without  a  written  order  from  the 
defendant,  otherwise  it  would  not  be  paid  by  him  :  and  that  any 
such  variation  should  be  valued  at  the  price  set  forth  in  the  schedule 
of  prices  supplied  by  the  plaintiffs  to  the  defendant  for  the  purpose, 
and  in  case  it  would  not  fairly  apply  then  the  plaintiffs  should  be 
bound  to  accept  the  valuation  allowed  to  the  defendant  by  the 
architect  and  no  more. 

(d)  That  payment  should  be  made  periodically  to  the  plaintiffs  at  the 

rate  of  eighty  per  cent,  of  the  value  of  work  actually  executed  and 
the  balance  twelve  months  after  the  entire  completion  of  the  work 
on  the  production  of  the  architect's  certificate  of  completion,  less 
any  sum  that  became  due  from  the  plaintiffs  to  the  defendant  for 
work  not  executed  or  otherwise. 
4  The  defendant  has  paid  the  plamtiffs  for  all  the  work  and  for  every- 
thing that  has  been  allowed  to  him  by  the  architect  and  the  said  architect 
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has  decided  that  no  more  is  due  and  has  imposed  this  settlement  on  the 
defendant,  and  the  defendant  says  that  undei  the  said  contract  the  plaintifts 
are  not  entitled  to  claim  or  otherwise  charge  the  defendant  any  more  or  to 
put  him  to  any  further  cost. 

5.  The  defendant  has  paid  to  the  plaintifis  more  than  80  per  cent,  of  the 
value  of  the  work  actually  executed  and  12  months  have  not  elapsed  from 
the  entire  completion  of  the  work  nor  has  the  architect's  certificate  of  final 
completion  been  given  or  produced  nor  have  12  months  elapsed  from  such 
production. 

6.  By  the  contract  under  which  the  defendant  had  contracted  to  do  the 
said  work  and  by  which  the  plaintifis  imder  their  said  contract  were  bound, 
it  was  provided  (inter  alia)  that  the  whole  of  the  works  were  to  be  carried 
out  under  the  superintendence  and  to  the  satisfaction  of  the  architect,  and 
that  his  decision  should  be  final  and  conclusive  both  as  regards  the  inter- 
pretation of  the  said  drawings  and  specification  and  the  additional  ex- 
planatory drawings  and  instructions  and  in  every  other  question  in  con- 
nection with  the  execution  of  the  works.    The  said  architect  on  the 

,  19 — ,  decided  that  the  only  works   and   materials  for  which  the 


plaintifis  are  entitled  to  be  paid  are  those  for  which  the  defendant  has 
already  paid  the  plaintiffs  and  no  more,  and  the  plaintifis  are  bound  by 
such  decision. 

7.  By  the  contract  under  which  the  defendant  had  agreed  to  do  the  said 
work  and  by  which  the  plaintifis  under  their  agreement  were  bound,  the 
plaintifis  were  entitled  to  be  paid  only  on  the  certificate  of  the  said  architect 
and  such  amount  only  as  he  should  certify  for.  The  defendant  has  paid  to 
the  plaintifis  the  whole  amount  for  which  the  said  architect  has  certified. 

8.  The  defendant  denies  that  the  plaintifis  executed  the  said  works  or 
supplied  the  said  materials  or  that  he  did  so  to  the  satisfaction  of  the 
defendant  or  of  the  said  architect.  The  said  works  were  done  badly  and 
not  in  accordance  with  the  contract. 

9.  The  defendant  denies  that  the  plaintifis  did  the  said  further  works  or 
supplied  the  said  further  materials  or  that  they  did  so  if  at  all  to  the 
defendant's  orders  or  for  him  or  at  his  request. 

10.  By  the  said  agreement  and  by  the  said  contract  imder  which  the 
defendant  had  agreed  to  do  the  said  works  and  by  the  terms  of  which 
the  plaintifis  imder  their  said  agreement  were  bound,  it  was  provided  that 
no  further  or  extra  works  should  be  done,  or  if  done  should  be  paid  for 
without  an  order  or  orders  in  writing  from  the  architect.  The  further 
work  and  materials  referred  to  in  the  said  Statement  of  Claim  were  res- 
pectively done  and  supplied,  if  at  all,  without  such  order  or  orders  in 
writiag,  and  the  defendant  is  therefore  not  liable  in  respect  thereof. 

11.  By  the  said  agreement,  and  by  the  said  contract  under  which  the 
defendant  had  agreed  to  do  the  said  work,  and  by  the  terms  of  which  the 
plaintiffs  under  their  said  agreement  are  boimd,  it  was  provided  that  the 
plaintiffs  should  only  be  paid  in  respect  of  any  further  or  extra  work  such 
as  the  said  architect  should  allow.    The  defendant  has  already  paid  to  the 
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plaintiffs  the  whole  of  the  amounts  which  have  been  so  allowed  in  respect 
of  such  further  or  extra  work. 

12.  The  amounts  charged  for  by  the  plaintifis  are  in  excess  of  the  amount 
of  work  done  and  materials  supplied,  and  the  prices  charged  are  in  excess 
of  the  contract  prices,  and  are  unreasonable. 

13.  By  the  payments  made  to  the  plaintifis,  the  defendant  has  fully 
paid  to  the  plaintiHs  all  that  they  are  entitled  to  be  paid  under  the  agree- 
ment, or  for  the  value  of  the  work  and  materials,  or  otherwise. 

Particulars  under  paragraphs  4,  8,  and  12  are  delivered  herewith. 


Defence  to  a  Claim  hy  the  Personal  Representative  of  an  Architect,  that  he 
was  Negligent  and  his  WorJc  useless,  with  a  Counterclaim  for  Damages. 

1.  The  defendant  denies  that  the  said  E.  F.,  deceased,  rendered  the 
services  referred  to  in  the  Statement  of  Claim,  or  any  part  thereof. 

2.  The  alleged  services  of  the  said  E.  F.  were,  under  the  circumstances 
hereinafter  stated,  useless  and  worse  than  useless  to  the  defendant.  And 
the  defendant  denies  that  the  alleged  balance,  or  any  part  thereof,  ever 
became  due  or  owing  at  all. 

3.  In  the  alternative,  the  defendant  says  that  the  amoimts  which  he 
paid  the  said  E.  F.,  and  which  are  credited  in  the  particulars  referred  to  in 
the  Statement  of  Claim,  are  more  than  the  value  of  the  services  rendered, 
and  more  than  su£B.cient  to  satisfy  the  plaintiff's  claim. 

4.  On  the ,  19 — ,  the  defendant  verbally  employed  the  said 

E.  F.,  deceased,  to  act  as  the  defendant's  architect  in  and  about  the 

erection  of  a  malt  house  and  beer  store  at ,  and  the  said  E.  F.  verbally 

accepted  the  said  employment. 

5.  The  terms  of  the  said  employment  were  agreed  to  verbally,  and  were 
{inter  alia)  that  the  said  E.  F.  would  prepare  plans  and  specifications  for 
the  erection  of  the  said  malt  house,  which  should  be  in  every  way  an  exact 
copy  and  reproduction  of  (but  of  one-third  less  capacity  than)  a  certain 

specified  malt  house  at ,  and  also  for  the  erection  of  a  beer  store,  and 

would  superintend  the  erection  of  such  biuldings  in  accordance  with  such 
plans  and  specifications,  and  would  perform  all  the  duties  of  an  architect 
in  respect  thereof. 

6.  It  thereupon  became  the  duty  of  the  said  E.  F.  to  prepare  plans  and 
specifications  in  accordance  with  the  instructions  of  the  defendant,  to  duly 
superintend  the  work,  to  reject  and  require  to  be  amended  all  inferior 
materials  and  work,  and  to  certify  such  work  (and  such  work  only)  as 
was  done  in  accordance  with  the  said  plans  and  specifications,  and  in  a 
workmanlike  manner  and  of  proper  materials, 

7.  The  said  E.  F.,  in  breach  of  the  said  terms  and  of  his  duties  as 
architect — 

(a)  Specified  slates  of  a  different  size,  character  and  quality  to  those 
upon  the  pattern  building. 
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(b)  Permitted  the  contractor  to  use  mortar  of  inferior  quality  to  and 

difierent  from  that  provided  for  in  the  specifications. 

(c)  Negligently  superintended  the  said  work,  and  allowed  the  slates  to 

be  improperly  and  insecurely  fixed. 

(d)  Negligently  certified  as  satisfactory  work  which  was  improper  and 

defective. 

8.  By  reason  of  the  premises,  the  services  of  the  said  E.  F.,  deceased, 
were  useless,  and  the  buildings  of  far  less  value  and  use  than  they  would 
have  been,  and  the  defendant  has  suffered  and  will  sufEer  damage.    He  has 

had  to  pay  £ ,  and  will  have  to  expend  a  further  sum  of  £ for 

re-pointing  and  re-slating  the  said  buildings,  and  in  doing  other  repairs 
thereto. 

Particulars  under  paragraphs  6  and  7  are  delivered  herewith. 

Counterclaim. 

9.  The  defendant  repeats  paragraphs  4  to  8  inclusive  of  the  Defence. 
The  defendant  counterclaims  £ . 


Defence  to  a  Claim  for  Work  done  against  a  Part  Owner  of  a  Ship, 
denying  Liability. 

1.  This  defendant  denies  that  the  plaintifEs  did  the  alleged  work  or 
labour  to,  or  provided  the  alleged  materials,  or  any  part  thereof,  for,  the 
steamship  " ." 

2.  This  defendant  denies  that  the  plaintiffs  did  the  said  work  or  labour, 
or  provided  the  said  materials,  or  any  part  thereof  (if  at  all),  for  or  at  the 
request  of  this  defendant,  or  under  any  circumstances  such  as  would  render 
this  defendant  liable  in  respect  thereof. 

3.  This  defendant  denies  that  the  steamship  " "  was  his  vessel. 

4.  As  regards  the  claim  for  work,  labour  and  materials  to  the  steamship 

" ,"  this  defendant  further  or  in  the  alternative  says  that  he  did  not 

order  or  request  the  plaintifis  to  do  or  supply  the  said  work,  labour  or 
materials,  nor  had  any  person  or  persons  any  authority  to  do  so  as  his 
agent  or  on  his  behalf,  or  to  pledge  his  credit  in  respect  thereof. 

5.  If  and  so  far  as,  if  at  all,  the  said  work,  labour  and  materials  were 
ordered  by  or  on  behalf  of  the  other  defendants  to  this  action  or  by  any 
other  persons  as  co-owners  of  the  said  steamship,  this  defendant  denies  that 
they  were  so  ordered  as  agents  for  him  or  on  bis  behalf,  or  that  the  person 
by  whom  such  orders  (if  any)  were  given,  gave  the  same  as  his  agent  or  on 
his  behalf,  or  was  in  fact  his  agent  to  do  so,  or  had  any  authority,  express 
or  implied  to  do  so. 

6.  Further,  or  in  the  alternative,  this  defendant  says  that  he  was  at  all 
the  times  when  the  said  work,  labour  and  materials  were  respectively 
ordered,  done  and  supplied  (if  the  same  ever  were  so  at  all)  in  this  country, 
and  the  said  work,  labour  and  materials  were  not  necessaries  or  ordinary 
repairs,  and  were  not  ordered  or  done  or  provided  (if  at  all)  for  the  purpose 
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of  any  adventure  or  purpose  in  wliicli  this  defendant  took  part,  or  in  which 
he  was  a  co-adventurer  or  co-partner.  And  if  and  so  far  as  the  said  work, 
labour  or  materials  were  ordered  by  the  other  co-owners  of  the  said  steam- 
ship, or  any  of  them,  they  were  so  ordered  without  this  defendant  being  in 
any  way  consulted  in  respect  thereof  or  knowing  thereof,  and  for  the  pur- 
pose of  such  co-owners  only,  and  the  said  co-owners  or  co-owner  did  not 
order,  nor  had  they  or  he  any  authority  to  order,  the  said  work,  labour  or 
materials  as  agent  for  this  defendant  or  on  his  behalf,  or  so  as  to  render  him 
liable  in  respect  thereof. 

7.  The  prices  charged  and  amount  claimed  by  the  plaintifis  are  excessive 
and  unreasonable. 

8.  No  accounts  were  rendered  to  this  defendant. 

9.  This  defendant  was  no  party  to  the  acceptances  for  which  credit  is 
given. 
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CHAPTEE  IX. 

DEFENCES  AND  SUBSEQUENT  PLEADINGS  IN  ACTIONS 
FOR  TORTS. 

For  the  Bate,  Title,  and  Formal  Parts  of  Defences  and  Stcbsequent 
Pleadings,  see  ante,  pp.  3,  29-33,  443,  452,  467,  473. 


Accord  and  Satisfaction  (a). 

Defence  of  Accord  and  Satisfaction  in  an  Action  of  Libd. 

1.  The  defendant  denies  that  he  wrote  or  published  or  caused  to  be 

printed  or  published  any  of  the  words  set  out  in  paragraph of  the 

Statement  of  Claim. 

(a)  The  insertion  in  a  newspaper  of  an  apology  in  pursuance  of  an  agreement 
to  accept  such  apology  in  satisfaction  of  a  cause  of  action,  affords  a  good  defence 
of  accord  and  satisfaction  (see  Boosey  v.  Wood,  3  H.  &  C.  484 ;  34  L.  J.  Ex. 
65  ;  and  also  Lane  v.  Applegate,  1  Starkie  97). 

Satisfaction  made  by  a  joint  tort-feasor  in  respect  of  the  whole  cause  of  action 
for  the  tort  is,  it  would  seem,  a  good  defence  to  an  action  against  the  other  tort- 
feasors for  the  same  tort.  (See  Thurman  v.  Wilde,  11  A.  &  E.  453.)  But  it  such 
accord  and  satisfaction  is  only  made  in  respect  of  the  claim  against  that  par- 
ticular tort-feasor,  the  remedies  against  the  others  being  reserved,  it  is  no  defence 
to  an  action  against  them  (Duck  v.  Mayeu,  [1892]  2  Q.  B.  511).  Satisfaction 
made  by  a  mere  stranger  would  not  afford  a  defence  unless  the  satisfaction  is 
adopted  by  the  parties  as  their  own.  (See  Thurman  v.  Wilde,  supra ;  and  ante, 
p.  482.) 

In  an  action  under  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  against  a 
railway  company  for  causing  the  death  of  a  passenger  by  neghgence,  the  fact  that 
the  passenger  in  his  lifetime  accepted  from  the  company  a  sum  of  money  in 
satisfaction  of  all  causes  of  action,  was  held  to  be  a  good  defence,  on  the  ground 
that  the  cause  of  action,  which  was  the  company's  neghgence,  had  been  satisfied 
in  the  passenger's  lifetime,  and  that  his  death  did  not  create  a  fresh  cause  of 
action  (Read  v.  Qreat  Eastern  By.  Co.,  L.  R.  3  Q.  B.  555 ;  see  Oriffiths  v.  Earl  of 
Dudley,  9  Q.  B.  D.  357  ;  51  L.  J.  Q.  B.  543).  But  accord  and  satisfaction  is  no 
answer  to  an  action  by  a  passenger  for  injuries  caused  by  the  negligence  of  a 
railway  company,  where  money  has  been  accepted  in  respect  of  damage  which 
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2.  In  the  alternative,  the  defendant  says  that  the  plaintiff  was  the 
proprietor  and  publisher  of  a  certain  weekly  journal  called  the  Musical 
Review ;  and  the  defendant  was  the  proprietor  and  publisher  of  another 
weekly  journal  called  the  Orchestra.  And  after  the  publication,  if  any, 
of  the  said  words,  the  plaintiff  and  defendant  by  letters  interchanged 
between  the  parties  on  the  29th  March,  1914,  agreed  together  to  accept 
rnutual  apologies,  to  be  published  by  the  plaintiff  and  defendant  respec- 
tively in  their  said  weekly  journals,  in  full  satisfaction  and  discharge 
of  the  cause  of  action  set  out  in  the  Statement  of  Claim,  and  of  all  damages 
and  costs  sustained  by  the  plaintiff  in  respect  thereof.  And  thereupon, 
in  pursuance  of  the  said  agreement,  the  defendant  on  the  14th  May,  1914, 
printed  and  published  his  part  of  the  said  mutual  apologies  in  the  form 
agreed  on  in  his  weekly  journal  the  Orchestra,  of  which  the  plaintiff  had 
notice.  And  the  plaintiff  on  the  same  day  printed  and  published  his  part 
of  the  said  apologies  in  the  form  agreed  on  in  his  said  weekly  journal, 
the  Musical  Review.  And  such  apologies  so  published  as  aforesaid  the 
plaintiff  accepted  and  received  in  full  satisfaction  and  discharge  of  his 
said  cause  of  action. 


Bankruptcy. 
See  "  Banhruptcy,"  ante,  pp.  72,  270,  508 ;  "  Conversion,"  post,  p.  738 , 


Bill  of  Sale  (6). 

Defence  to  Claim  for  Trespass  to  House  and  Goods  {ante,  p.  422),  justifying 
under  a  Bill  of  Sale  (b). 

1.  The  defendant  denies  that  any  of  the  household  furniture,  stock-in- 
trade,  goods  or  effects  mentioned  in  the  Statement  of  Claim  were  or  are 
the  plaintiEE's. 

had  accrued  up  to  that  time,  and  the  action  is  brought  in  respect  of  injuries  which 
accrued  subsequently  to  the  accord  and  satisfaction  (see  Lee  v.  L.  &  Y.  By.  Co., 
L.  R.  6  Ch.  627  ;  Ellen  v.  Cheat  Northern  By.  Co.,  17  Times  L.  R.  453) ;  or  where 
the  plaintiff  was  induced  to  accept  the  money  by  the  fraudulent  representations 
of  the  company's  agents  {Hirschfield  v.  L.  B.  &  8.  C.  By.  Co.,  2  Q.  B.  D.  1  ; 
46  L.  J.  Q.  B.  94). 

In  cases  where  the  cause  of  action  is  continuing,  an  accord  and  satisfaction  in 
respect  of  damage  already  accrued  is  no  bar  to  an  action  in  respect  of  subsequent 
damage  giving  rise  to  a  fresh  cause  of  action.  (See  Darley  Main  Colliery  Co.  v. 
Mitchell,  11  App.  Cas.  127 ;  55  L.  J.  Q.  B.  529 ;  West  Leigh  Colliery  Co.  v. 
TunnicUffe,  [1908]  A.  C.  27  ;  77  L.  J.  Ch.  102  ;  post,  pp.  785,  831.) 

(6)  The  law  as  to  biUs  of  sale  is  now  governed  by  the  Bills  of  Sale  Acts,  1878 
and  1882  (41  &  42  Vict.  o.  31 ;  45  &-46  Vict.  c.  43).  The  later  Act  deals  only  with 
such  bills  of  sale  as  are  given  as  security  for  the  payment  of  money.     (See  s.  3.) 

The  earlier  Act  defines  "  biUs  of  sale  "  as  including,  inter  alia,  biUs  of  sale, 
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2.  By  a  bill  of  sale  dated  the ,  19 — ,  the  defendant  for  the 

consideration  therein  stated  assigned  to  the  plaintifE  all  the  said  household 
furniture,  stock-in-trade,  goods  and  efiects.  The  said  bill  of  sale  con- 
tained a  pro\'iso  that  if  the  defendant  made  default  in  payment  of  the 

sum  of  £ on  the  — — ,  19—,  the  plaintifi  should  be  at  liberty  to 

enter  into  and  upon  the  premises  on  which  the  said  household  furniture, 
stock-in-trade,  goods  and  efiects  should  be  and  to  seize  and  take  possession 
of  the  same,  and  after  the  expiration  of  five  clear  days  from  the  day  of  so 
seizing  and  taking  possession  thereof  to  remove,  sell  and  dispose  of  the 
same. 

3.  The  plaintifi  made  default  in  payment  of  the  said  sum  and  the 


inventories  of  goods  with  receipt  attached,  receipts  for  purchase  moneys  of  goods 
and  other  assurances  of  personal  chattels.  A  receipt,  or  inventory  with  receipt, 
to  fall  within  the  Acts,  must  be  an  assurance  of  chattels  (North  Central  Wagon  Co. 
V.  M.  S.  &  L.  By.  Co.,  35  Ch.  D.  191 ;  56  L.  J.  Ch.  609 ;  S.  C.  on  appeal,  13 
App.  Gas.  at  pp.  561,  669  ;  68  L.  J.  Ch.  219). 

Neither  Act  affects  completed  verbal  transactions  where  the  property  in  the 
goods  passes  as  well  as  possession,  even  if  after  the  transaction  is  completed  a 
receipt,  or  inventory  with  receipt  attached,  is  made  out  {Charlesioorth  v.  Mills, 
[1892]  A.  C.  231 ;  61  L.  .J.  Q.  B.  830  ;  Bamsay  v.  MargreU,  [1894]  2  Q.  B.  18 ;  63 
L.  J.  Q.  B.  613).  But  if  the  document  is  part  of  the  bargain  to  pass  property  in 
the  goods,  or  it  it  is  by  virtue  of  it  that  the  right  to  seize,  or  some  other  right 
forming  part  of  the  transaction,  arises,  then  it  would  seem  in  general  to  fall 
vrithin  the  Acts. 

A  bill  of  sale  given  by  way  of  security  for  the  payment  of  money  must  be  in 
accordance  with  the  form  prescribed  by  the  Act  of  1882,  otherwise  it  is  void  even 
as  between  the  parties  to  it  (s.  9).  It  need  not  be  identical  in  language  with  the 
form,  but  it  must  be  in  substantial  compliance  with  it,  and  have  the  same  meaning 
and  effect  (Roberts  v.  Roberta,  13  Q.  B.  D.  794  ;  53  L.  J.  Q.  B.  313  ;  Thxmas  v. 
Kelly,  13  App.  Gas.  606,  612,  619 ;  58  L.  J.  Q.  B.  66 ;  Weardale  Coal  Co.  v. 
Hodson,  [1894]  1  Q.  B.  698  ;  63  L.  J.  Q.  B.  391).  Where  the  transaction  is  in 
fact  a  loan  of  money  on  the  security  of,  and  carried  out  by,  a  document  in  the 
form  of  a  hire-purchase  agreement,  such  agreement  is  a  biU  of  sale  (Maas  v. 
Pep'per,  [1905]  A.  C.  102  ;  74  L.  J.  K.  B.  452). 

A  bill  of  sale  given  by  way  of  security  for  the  payment  of  money  must  be 
registered  within  seven  days  from  its  execution  ;  otherwise  it  is  absolutely  void 
as  to  the  personal  chattels  comprised  in  it,  even  as  between  the  parties  to  it  (s.  8 
of  the  Act  of  1882).  In  the  case  of  any  other  bill  of  sale,  the  failure  to  register 
avoids  it  only  as  against  the  persons  named  in  s.  8  of  the  Act  of  1878,  such  as 
execution  creditors,  trustees  in  bankruptcy,  &c.,  of  the  grantor  (though  valid  as 
between  the  parties  (Davis  v.  Ooodman,  5  G.  P.  D.  128)),  and  only  in  respect  of 
property  in,  or  the  right  to  possession  of,  such  of  the  chattels  comprised  in  it  as 
are,  at  or  after  the  seizure  in  execution,  petition,  &c.,  in  the  possession  or  apparent 
possession  of  the  grantor.  Although  a  biU  of  sale  may  be  void  imder  s.  9  of  the 
Act  of  1882,  the  money  advanced  may  be  recovered  as  a  debt  (Daiies  v.  Rees, 
17  Q.  B.  D.  408  ;  65  L.  J.  Q.  B.  363  ;  cf.  Cochrane  v.  Entwistle,  25  Q.  B.  D.  116  ; 
59  L.  J.  Q.  B.  418). 
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defendant  accordmgly,  as  lie  was  entitled  to  do,  on  the ,  19-  , 

entered  into  and  upon  the  house  and  shop  referred  to  in  the  Statement  of 
Claim,  and  seized  and  took  possession  of  the  said  household  furniture, 

stock-in-trade,  goods  and  efEecbs  which  were  therein,  and  on  the — -, 

19—,  after  the  expiration  of  five  clear  days  from  the  said  day  removed 
and  sold  the  same  ;  and  these  are  the  matters  of  which  the  plaintifi  com- 
plaias  in  this  action. 

4.  Save  as  aforesaid,  the  defendant  denies  specifically  each  of  the 
allegations  contained  in  the  Statement  of  Claim. 

See  a  like  form :  Greenbert  v.  Smee,  35  L.  T.  168. 


Beply  to  the  above  Defence. 

1.  The  plaintifi  joins  issue  with  the  defendant  on  his  Defence,  except 
in  so  far  as  it  contains  admissions. 

2.  The  alleged  bill  of  sale  was  not  registered  in  accordance  with  s.  8  of 
the  Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  or  at  all. 

3.  The  alleged  bill  of  sale  was  not  attested  in  the  manner  prescribed 
by  s.  8  of  the  said  Act,  or  at  all. 

4.  The  alleged  bill  of  sale  was  not  made  in  accordance  with  the  form  in 
the  schedule  annexed  to  the  said  Act,  as  required  by  s.  9  of  that  Act. 

[Particulars  of  variations  from  the  prescribed  form.] 


Careiees  (c). 

Defence  to  the  Claim  on  p.  271  in  an  action  against  a  Common  Carrier 
for  Refusing  to  Carry  Goods  (d). 

1.  The  defendant  denies  that  he  was  a  common  carrier  of  goods  for 
hire  as  alleged  in  paragraph  1  of  the  Statement  of  Claim  or  liable  as  such. 

2.  The  plaintifi  was  not  ready  and  willing  to  pay  to  the  defendant  his 
reasonable  hire  for  the  carriage  of  the  said  goods. 


Defence  to  the  Claim  on  p.  272  against  a  Railway  Company  for  Injuries 
caused  by  its  Negligence  (e). 

1.  The  defendants  admit  that  the  plaintiff  was  on  the ,  19 — , 

received  by  them  as  a  passenger  to  be  carried  from  London  to  Brighton 
and  that  a  collision  occurred  near  Hayward's  Heath,  but  deny  that  any 
personal  injuries  were  thereby  caused  to  the  plaintiff. 

2.  The  defendants  deny  that  they  were  guilty  of  the  alleged  or  any 
negligence. 

(c)  See  "  Carriers;'  ante,  pp.  105,  271,  538. 

(d)  See  Pickford  v.  Grand  Junction  By.  Co.,  8  M.  &  W.  372. 

(e)  See  "  Neglirje^we"  post,  p.  794. 
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3.  There  was  contributory  negligence  on  the  part  of  the  plaintifi. 
Particulars  : — [Here  set  mit  shortly  the  facts  relied  on  as  constituting  the 
contributory  negligence.] 


Common. 


Defence  to  the  Claim  ow  p.  274  for  Disturbance  of  a  Right  of  Common  of 

Pasture  (/). 

1.  The  defendant  denies  that  he  ever  disturbed  or  injured  the  plaiatifi 
in  the  use  or  enjoyment  of  any  common  of  pasture  or  at  all.  He  never 
did  any  of  the  acts  alleged  in  paragraph  2  of  the  Statement  of  Claim. 

2.  The  messuage  and  land  mentioned  in  paragraph  1  of  the  Statement 
of  Claim  are  not  the  plaintifi's.  The  plaintifE  was  not  possessed  of  the 
said  messuage  and  land  at  the  time  of  the  disturbances  and  injuries  com- 
plained of.  There  is  no  common  of  pasture  appertaining  to  the  said 
messuage  or  land. 

3.  The  plaintiff  is  not  entitled  to  the  common  of  pasture  which  he  claims 

over  the  waste  or  common  called  .    The  plaintiff  has  not  enjoyed 

any  such  common  of  pasture  for  thirty  {or,  sixty)  years. 

4.  The  plaintiff's  enjoyment,  if  any,  of  the  said  Common  was  never  as 
of  right,  but  was  by  the  [written]  permission  of  the  owner  of  the  said 
waste  or  common.  Particulars  : — [Set  out  the  'particulars  of  the  permission 
relied  on.] 

5.  The  defendant  denies  the  allegations  contained  in  paragraph  3  of 
the  Statement  of  Claim  and  each  and  every  of  them. 


Defence  alleging  a  Right  of  Common  of  Pasture  under  the  Prescription 
Act,  1832  (2  (6  3  Will.  4,  c.  71),  s.  1  (jr). 

The  defendant  at  the  time  of  the  alleged  trespass  \pr,  at  the  times  of  the 
doing  of  the  acts  complained  of]  was  possessed  of  [a  messuage  and]  land 

(/)  In  an  action  for  disturbance  of  common,  the  plaintiff's  property  in  or 
possession  of  the  tenements  in  respect  of  which  he  claims  and  also  the  averments 
of  the  right  claimed  must,  if  disputed,  be  specifically  denied  or  dealt  with  in  the 
defence.  It  is  submitted,  however,  that  the  provisions  contained  in  s.  5  of  the 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  with  respect  to  the  pleading  of  general 
aUegationa  and  denials  of  the  right  in  actions  for  disturbance  of  prescriptive 
rights,  are  not  superseded  by  the  Judicature  Acts  and  the  Rules  thereunder 
(See  ante,  p.  274.) 

(g)  A  defendant  who  claims  the  right  by  prescription  or  otherwise  to  do  what  is 
complained  of,  must  allege  such  right  in  his  Defence,  and  must  state  the  grounds 
of  his  claim.  AU  pleas  of  justification  must  state  details.  (See  ante,  p.  274 ; 
and  post,  pp.  840,  850,  867.) 

A  prescriptive  right  may  still  be  pleaded  in  the  old  form,  as  annexed  to  the 
estate  in  fee,  and  as  existing  from  time  immemorial ;  but  it  must  then  be  supported 
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called ,  in  the  parish  of ,  ia  the  couaty  of ,  and  the  occu- 
piers of  the  said  [messuage  and]  land  for  thirty  [or,  sixty]  years  before  this 
action  enjoyed  as  of  right  and  without  interruption  common  of  pasture 
over  the  said  land  of  the  plaintiff  for  all  their  cattle  levant  and  couchant 
upon  the  said  land  of  the  defendant  at  all  times  of  the  year,  as  appurtenant 
to  the  said  land  of  the  defendant,  and  the  alleged  trespass  was  [or,  the  acts 
complained  of  were]  an  exercise  by  the  defendant  of  the  said  right  of 
common. 


Beply  to  the  last  Precedent  [h). 
1.  The  plaintiS  joins  issue  with  the  defendant  upon  his  Defence. 

as  such  immemorial  right  by  the  evidence,  and  cannot  be  aided  by  the  statute. 
Thus,  a  custom  by  the  tenants  of  a  manor  to  get  stone  from  a  quarry  in  the  waste 
of  the  manor  to  be  used  and  spent  on  their  respective  tenements  is  good  {Heath 
V.  Deane,  [1905]  2  Ch.  86  ;  74  L.  J.  Ch.  466).  It  is  often  advisable  to  plead  a 
defence  of  prescription  at  common  law  as  well  as  a  defence  of  prescription  under 
the  statute,  to  meet  the  case  of  a  failure  of  the  proof  under  the  latter  in  con- 
sequence of  an  interruption  in  the  use  (HoUins  v.  Vemey,  13  Q.  B.  D.  304 ; 
53  L.  J.  Q.  B.  430  ;  and  see  post,  p.  861).  It  is  sometimes  advisable  to  plead  a 
defence  of  enjoyment  of  a  prescriptive  right  imder  the  statute  for  the  period  of 
sixty  years  as  well  as  for  the  period  of  thirty  years.  In  such  oases,  the  enjoyment 
for  the  thirty  years,  and  the  enjoyment  for  the  sixty  years  should  be  pleaded  in 
separate  paragraphs,  of  which  the  second  may  be  thus  worded,  "  The  defendant 
repeats  the  allegations  contained  in  the  preceding  paragraph  with  the  substitution 
of  '  sixty  years '  for  '  thirty  years.'  " 

As  to  defences  on  the  ground  of  lost  grant,  see  "  Ways,"  post,  p.  861. 

Before  the  Prescription  Act,  1832,  the  plea  of  a  right  of  common  or  other  pre- 
scriptive right  claimed  as  appurtenant  to  land  stated  the  defendant's  title  to  the 
land  by  showing  a  seisin  in  fee  in  himself,  or  in  some  person  through  whom  he 
derived  title,  and  then  stated  that  he  and  all  those  whose  estate  he  had  in  the  land 
from  time  immemorial  had  the  right.  (See  1  Wms.  Saund.,  1871  ed.,  624  ; 
Attorney -Oeneral  v.  OaunUett,  3  Y.  &  J.  93.)  This  mode  of  pleading  should  still 
be  followed  in  defences  which  assert  a  prescriptive  right  at  common  law  from  time 
immemorial.  Under  the  Prescription  Act,  the  claim  is  made  in  the  right  of  the 
occupier,  and  it  is  not  necessary  to  state  that  the  person  claiming  the  right  is 
owner  in  fee  of  the  land  or  to  derive  title  from  the  owner  in  fee.  (See  s.  5,  cited 
ante,  p.  274.) 

A  defence  asserting  a  right  of  common  in  gross,  not  being  appurtenant  to  any 
land,  may  state  that  the  defendant  and  all  his  ancestors,  whose  heir  he  is,  from 
time  immemorial  had  the  right,  without  laying  title  to  any  land.  (See  1  Wms. 
Saund.,  1871  ed.,  623 ;  and  see  Welcome  v.  Upton,  5  M.  &  W.  398  :  6  lb.  536.) 

Claims  of  easements  in  gross  or  profits  a  prendre  in  gross  are  not  within  the  Pre- 
scription Act  (ShvMewarth  v.  Le  Fleming,  19  C.  B.  N.  S.  687  ;  34  L.  J.  C.  P.  309. 
See  "  Fishery,"  post,  p.  751). 

(h)  A  joinder  of  issue  operates  "  as  a  denial  of  every  material  allegation  of 
facts  "  in  the  Defence  (Ord.  XIX.,  r.  18).  Thus,  in  the  case  of  defences  under 
the  Prescription  Act,  it  puts  in  issue  an  uninterrupted  enjoyment  as  of  right,  and 
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2.  The  plaintia  denies  that  the  acts  of  which  he  complains  were  done  in 
the  exercise  by  the  defendant  of  any  right  of  common. 

3.  The  enjoyment  upon  which  the  defendant  relies  as  giving  him  common 
of  pastm-e  was  not  as  of  right,  but  by  the  leave  and  licence  of  the  plaintiff. 

[Particulars  of  the  leave  and  licence  : — ] 


Defence  by   a   Freeholder,   of  a   Right   of  Common   by    Prescription   at 

Common  Law. 

At  the  time  of  the  alleged  trespass  the  defendant  was  seised  in  fee  of  land 

called ,  in  the  parish  of ■,  in  the  county  of ,  and  he  and  all 

those  whose  estate  he  then  had  in  the  said  land  from  time  immemorial 
enjoyed  common  of  pasture  over  the  land  of  the  plaintiff  referred  to  in  the 
Statement  of  Claim  for  all  their  cattle  levant  and  couchant  upon  the  said 
land  of  the  defendant  at  all  times  of  the  year,  as  to  the  said  land  of 
the  defendant  appertaining ;  and  the  alleged  trespass  was  a  use  by 
the  defendant  of  the  said  right  of  common. 


Defence  by  a  Tenant,  of  a  Right  of  Common  by  Prescription  at  Common 

Law. 

1.  Before  the  alleged  trespass  and  at  the  time  of  the  making  of  the  demise 

hereinafter  mentioned,  J.  K.  was  seised  in  fee  of  land,  called ,  situate  at 

,  and  he  and  all  those  whose  estate  he  then  had  in  the  said  land  from 

time  immemorial  enjoyed  common  of  pasture  for  themselves  and  their 

the  plaintiff  may  show  any  matters  inconsistent  with  such  enjoyment  (see  s.  6, 
cited  ante,  p.  274),  as  that  it  was  enjoyed  during  a  portion  of  the  time  by  licence 
(TicU&  V.  Brovm,  4  A.  &  E.  369  ;  Bright  v.  Walker,  1  C.  M.  &  R.  211 ;  Beasley  v. 
ClarU,  2  Bing.  N.  0.  705  ;  see  HollinB  v.  Vemey,  13  Q.  B.  D.  304  ;  53  L.  J.  Q.  B. 
430).  But  it  may  be  doubted  whether  such  joinder  of  issue  included  a  denial  of 
the  allegation  that  the  acts  complained  of  were  done  in  exercise  of  the  right  claimed, 
and  it  is  advisable  to  reply  this  specially. 

It  was  formerly  held  that  an  agreement  or  licence  giving  the  right  during  the 
whole  period  must  be  specially  repUed  (Kinloch  v.  Nevile,  6  M.  &  W.  795,  806), 
and  this,  it  is  submitted,  is  still  so.  Where  the  defendant  pleads  a  prescriptive 
right  for  the  fuU  period,  a  mere  verbal  Ucence  for  the  whole  period  could  not  be 
set  up  in  reply  {Tickle  v.  Brovm,  supra  ;  Kinloch  v.  Nevile,  supra  ;  see  ss.  1  and  2  of 
the  Prescription  Act,  ante,  p.  274,  and  post,  p.  860). 

Unity  of  possession  during  the  whole  or  part  of  the  period  may  be  proved  under  a 
joinder  of  issue  (Onley  v.  Gardiner,  4  M.  &  W.  496  ;  England,^.  Wail,  10  M.  &  W. 
699  ;  Clayton  v.  Corby,  2  Q.  B.  813). 

AH  provisoes,  exceptions,  incapacities,  disabilities,  &c.,  mentioned  in  the  Pre- 
scription Act,  as  infancy,  idiotoy,  insanity,  coverture,  tenancy  for  lite,  pendency 
of  action,  terms  of  years  or  for  lite,  during  which  time  is  not  computed,  must  be 
specially  replied  to  a  defence  pleaded  under  that  Act.  (See  2  &  3  Will.  4,  c.  71, 
ss.  5, 7, 8  ;  "  Common,"  ante,  pp.  274—276,  and  "  Ways,"  post,  p.  867  ;  Ord.  XIX., 
r.  15  ;  Pye  v.  Mumford,  11  Q.  B.  666.) 
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tenants  over  the  land  of  the  plaintiS  referred  to  in  the  Statement  of  Claim 
for  all  their  cattle  levant  and  couchant  upon  the  said  land  of  the  said 
J.  K.  at  all  times  of  the  year,  as  to  the  said  land  of  the  said  J.  K.  apper- 
taining. 

2.  The  said  J.  Z'.,being  so  seised  as  aforesaid,  before  the  alleged  trespass 
by  deed  dated  the ,  19 — ■,  demised  the  said  land  with  the  appur- 
tenances to  the  defendant  to  hold  the  same  for  the  term  of years 

from  the ,  19 — . 

3.  By  virtue  of  the  said  demise  the  defendant  on  the ,  19 — , 

and  before  the  alleged  trespass  entered  into  the  said  land,  and  until  and 
at  the  time  of  the  alleged  trespass  was  possessed  thereof  ;  and  the  alleged 
trespass  was  a  use  by  the  defendant  of  the  said  right  of  common . 


Reply  of  Approvement  of  Common  {i). 

1.  Before  the  trespasses  complained  of  in  this  action,  the  close  referred  to 

in  the  Statement  of  Claim  was  parcel  of  a  waste  situate  in  the  manor  of  ■ , 

and  one  J.  K.  was  lord  of  the  manor  and  as  such  was  seised  in  fee  of  the 
said  waste. 

2.  The  said  J.  K.,  being  so  seised,  on  or  about  the ,  19 — ; 

before  the  said  trespasses  approved  and  enclosed  the  said  close  from  the 
residue  of  the  said  waste  [if the  enclosure  loas  mode  after  the  22nd  of  September, 
1893,  add;  with  the  consent  of  the  Board  of  Agriculture  and  Fisheries], 
leaving  sufficient  common  of  pasture  there  for  the  use  of  the  defendant 
and  of  all  other  persons  entitled  to  right  of  common  over  the  said  waste, 
together  with  sufficient  ingiess  and  egress  for  them  to  use  their  said  right 
of  common  upon  all  the  said  residue  of  the  said  waste. 

3.  The  said  J.  K.  afterwards,  and  before  the  said  trespasses,  demised 
the  said  close  to  the  plaintiff  by  a  deed  dated  the ;  19 — . 


(i)  The  right  of  approvement  exists  under  the  statute  of  Westminster  the 
second  (20  Hen.  3,  o.  4)  and  the  statute  of  Merton  (13  Edw.  1,  st.  1,  e.  46)  [Patrick 
V.  Stvhhs,  9  M.  &  W.  830 ;  Robinson  v.  Dvleep  Singh,  11  Oh.  D.  798) :  but  no 
enclosure  or  approvement  purporting  to  be  made  under  either  of  these  statutes 
is  now  valid  without  the  consent  of  the  Board  of  Agriculture  and  Fisheries  (56 
&  57  Vict.  0.  57,  s.  2). 

A  custom  for  the  lords  of  a  manor  to  enclose  waste  without  limit  against  the 
rights  of  the  commoners  would  be  ordinarily  bad  as  tending  to  the  destruction 
of  the  common  (Badger  v.  Ford,  3  B.  &  Aid.  153  ;  Arlett  v.  Ellis,  7  B.  &  C.  346 ; 
see  "  Custom,''  post,  p.  743).  A  custom  to  make  similar  enclosures  with  the 
consent  of  the  homage  may  be  supported  (Ramsey  v.  Cruddas,  [1893]  1  Q.  B.  228  ; 
62  L.  J.  Q.  B.  269),  and  a  custom  to  enclose  parcels  of  the  waste,  leaving  a 
sufficiency  of  common  with  ingress  and  egress,  may  be  good.  (See  Hall  v.  Byron, 
4  Ch.  D.  667  ;  46  L.  J.  Ch.  297  ;  Robertson  v.  Hartopp,  43  Ch.  D.  484,  498  :  and 
cases  cited  supra.) 
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See  a  Defence  justifying  a  Right  to  dig  Gravd,  leaving  sufficieni  Pasture  for 
the  Gommoners,  Robinson  v.  Duleep  Singh,  11  Ch.  D.  800  ;  48  L.  J.  Oh. 
758  ;  and  see  a  Defence  of  Right  as  Freeholders  and  Copyholders  of  a 
Manor  to  quarry  Stone,  Heath  v.  Deane,  [1905]  2  Ch.  86  ;  74  L.  J.  Ch. 
466. 


See  forms  under  the  old  system  of  pleas — hy  a  burgess  of  a  right  of  common 
of  pasture  granted  to  the  borough :  Mellor  v.  Spaceman,  1  Wms.  Saund., 
1871  ed.,  p.  612  ;  Parry  v.  Thomas,  5  Ex.  37  ;  of  a  right  of  sole  pasturage 
in  gross  :  Welcome  v.  Upton,  5  M.  &  W.  398  ;  6  lb.  536  ;  of  rights  of  common 
of  pasture  pur  cause  de  vicinage :  Heath  v.  Elliott,  4  Bing,  N.  C.  388 ; 
Jones  V.  Robin,  10  Q.  B.  581 ;  Prichard  v.  Powell,  lb.  589 ;  Ola/rlce  v. 
Tinker,  lb.  604 ;  of  a  right  to  dig  clay  for  bricks  :  Clayton  v.  Corby, 
2  Q.  B.  813. 


Companies  and  Corporations. 
See  ante,  p.  277. 


Confession  op  Defence. 
See  ante,  p.  555. 


Conspiracy. 
Defences  of  the  respective  Defendants  to  the  Claim  on  p.  212  for  Conspiracy. 

Defence  of  the  defendant  Brown. 

1.  This  defendant  admits  that  on  all  dates  mentioned  in  the  Statement 
of  Claim  he  was  and  still  is  landlord  of  the  premises  known  as  No.  4, 
Ossulston  Street,  Kentish  Town,  N.W.,  and  that  the  defendant  Smith  was 
tenant  of  the  said  premises,  and  the  owner  of  certain  furniture  therein. 

2.  This  defendant  denies  that  he  unlawfully  or  fraudulently  conspired 
or  agreed  with  any  of  his  co-defendants  or  at  all  to  cheat  or  defraud  the 
plaintiff,  or  to  hoodwink  or  to  deceive  any  sheriff's  officer,  or  to  prevent 
the  plaintiff  recovering  the  sum  due  to  him  under  the  said  judgment 
by  means  of  the  said  execution  as  alleged  in  the  Statement -of  Claim 
or  at  all. 

3.  This  defendant  did  none  of  the  overt  acts  alleged  in  paragraph  4  of 
the  Statement  of  Claim  in  pursuance  of  any  conspiracy  or  at  all.  If  any 
of  his  co-defendants  did  any  such  acts,  which  this  defendant  does  not 
admit,  they  were  not  done  with  his  knowledge  or  consent,  nor  did  he 
in  any  way  authorise  or  connive  at  the  same.  The  sum  of  £20  was  due 
to  him  from  the  defendant  Smith  for  arrears  of  rent,  and,  he  therefore, 
as  he  lawfully  might  do,  instructed  the  defendant  Eobinson,  who  is  a  duly 
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certificated  bailiff,  to  seize  so  mucli  of  the  said  fxirniture  as  would  counter- 
vail the  said  arrears  of  rent.  He  did  not  give  this  instruction  at  the 
request  of,  or  in  collusion  with,  any  of  his  co-defendants,  but  because  he 
heard  that  the  defendant  Smith  had  had  a  judgment  signed  against  him. 
If  the  defendant  Robinson  seized  all  the  furniture  then  in  the  said  house 
or  committed  any  other  irregularity  in  the  course  of  the  distress,  which  this 
defendant  does  not  admit,  he  acted  contrary  to  this  defendant's  instructions 
in  so  doing. 

4.  Save  as  is  aforesaid  expressly  admitted,  this  defendant  denies  the 
allegations  contained  in  paragraphs  4  and  5  of  the  Statement  of  Claim  and 
each  and  every  of  them. 


Defence  of  the  defendant  Sharps 

1.  This  defendant  adniits  that  he  is  the  brother-in-law  of  the  defendant 
Smith,  and  that  the  defendant  Robinson  is  his  clerk  ;  but  the  defendant 
Robinson  did  not  act  as  his  clerk  or  agent  in  any  of  the  matters  set  out  in 
the  Statement  of  Claim. 

2.  This  defendant  denies  that  he  unlawfully  or  fraudulently  conspired 
or  agreed  with  any  of  his  co-defendants  or  at  all  to  cheat  or  defraud  the 
plaintiff,  or  to  hoodwink  or  deceive  any  sherifi's  ofiicer,  or  to  prevent  the 
plaintiff  recovering  the  sum  due  to  him  under  the  said  judgment  by  means 
of  the  said  execution  as  alleged  in  the  Statement  of  Claim,  or  at  all. 

3.  This  defendant  admits  that  he  had  an  interview  with  the  defendant 
Brown,  as  he  was  anxious  to  ascertain  the  exact  financial  position  of  his 
brother-in-law,  the  defendant  Smith  ;  but  he  denies  that  he  ever  requested 
the  defendant  Brown,  or  joined  in  any  request  to  him,  to  distrain  on  the 
goods  of  the  defendant  Smith.  He  admits  that  he  attended  the  sale  by 
auction  held  on  July  8th,  1913,  and  bid  for  the  said  furniture  in  order  to 
secure  it  for  the  use  of  the  defendant  Smith.  He  was  the  highest  bidder 
at  such  sale,  and  the  said  furniture  was  knocked  down  to  him  at  the  price 
of  £35,  which  sum  he  paid  to  the  defendant  Robinson.  In  purchasing  the 
said  furniture  he  did  not  act  in  collusion  with  either  the  defendant  Smith 
or  the  defendant  Robinson,  nor  was  the  sale  of  it  to  him  fictitious  or 
collusive.  If  the  defendant  Robinson  made  any  untrue  statement  in  his 
accounts,  or  committed  any  other  irregularities  in  the  course  of  his  pro- 
cedure under  the  said  distress,  which  this  defendant  does  not  admit,  he  did 
so  without  the  knowledge  or  consent  of  this  defendant ;  and  this  defendant 
will  contend  that  such  irregularities,  if  any,  in  no  way  vitiate  the  sale  to 
him  or  invalidate  his  title  to  the  said  furniture.  He  has  now  let  the  said 
furniture  to  his  brother-in-law,  the  defendant  Smith,  who  is  lawfully  in 
possession  of  the  same. 

4.  Save  as  is  aforesaid  expressly  admitted,  this  defendant  denies  the 
allegations  contained  in  paragraphs  4  and  5  of  the  Statement  of  Claim  and 
each  and  every  of  them.  He  did  none  of  the  overt  acts  therein  alleged  in 
pursuance  of  any  conspiracy  or  at  all.    If  any  of  his  co-defendants  did 
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any  such  acts,  wliicli  this  defendant  does  not  admit,  they  were  not  done  in 
collusion  with  this  defendant  or  with  his  knowledge  or  consent  nor  did  he 
in  any  way  authorise  or  connive  at  the  same. 


Conversion. 

Denial  of  the  alleged  Conversion. 

The  defendant  did  not  deprive  the  plaintiff  of  [the  possession  of]  the 
said  goods  or  any  of  them.  [Add  denials  of  any  specific  acts  of  conversion 
charged,  e.g.,  The  defendant  never  was  in  possession  of  any  of  the  said  goods 
and  never  refused  to  deliver  any  of  them  to  the  plaintifi,  see  ante,  p.  284.] 

Defence  denying  the  Plaintiffs  Property  in  the  Goods  {h). 
The  said  goods  [or,  chattels,  or,  as  the  case  may  be]  were  not  [nor  were 
any  of  them]  the  plaintiff's. 

(R.  S.  G.,  1883,  App.  D.,  Sect.,  VI.) 

[k)  The  plaintiff's  property  in  the  goods,  if  disputed,  must  be  siiecifioally  denied. 
(See  Ord.  XIX.,  rr.  13, 15.)  The  defence  denying  that  the  goods  were  the  plaintiff's 
denies  the  plaintiff's  right  to  the  possession  of  the  goods,  as  against  the  defendant, 
at  the  time  of  the  conversion  {Nicolls  v.  Bastard,  2  C.  M.  &  R.  662  ;  Isaac  v. 
Belcher,  6  M.  &  W.  139).  Thus,  under  this  defence  it  seems  that  the  defendant 
may  show  that  the  plaintiff's  wife,  with  his  authority,  gave  the  goods  to  the 
defendant  in  discharge  of  a  debt,  so  that  the  taking  of  the  goods  thereupon,  which 
was  the  conversion  complained  of,  was  the  taking  of  his  own  goods  (Bingham  v. 
Clements,  12  Q.  B.  260),  but  it  would  be  better  in  such  a  case  to  plead  the  fact 
specially. 

A  wrongdoer,  who  has  made  away  with  the  goods  of  another,  or  ivrongfully 
parted  with  them,  cannot  set  up  that  he  thus  acted  before  the  title  of  the  plaintiff 
to  the  goods  accrued,  when  sued  for  a  conversion,  or  for  detention  of  the  goods  by 
one  having  a  right  to  the  present  possession  of  the  goods  {Bristol  Bank  v.  Midland 
By.  Co.,  [1891]  2  Q.  B.  653  ;  61  L.  J.  Q.  B.  115  ;  In  the  goods  of  Pryse,  [1904] 
P.  301  ;  73  L.  J.  P.  84). 

Under  the  above  defence  it  would  seem  permissible  to  prove  that  before  the 
aUeged  conversion  a  person  other  than  the  plaintiff,  being  then  the  oAvner  of  the 
goods,  gave  them  to  the  defendant,  but  it  would  in  general  be  advisable  to  plead 
such  facts  specially,  in  order  to  avoid  any  question  as  to  surprise.  (See  Ord.  XIX. , 
r.  15,  and  "  Gift,"  post,  p.  754.) 

The  defendant  was  formerly  allowed  xmder  the  above  defence  to  set  up  facts 
amoimting  to  an  estoppel  in  pais  against  the  plaintiff,  as  that  the  defendant 
purchased  the  goods  from  a  person  who  with  the  plaintiff's  consent  sold  the  goods 
as  apparent  owner  thereof,  and  that  the  plaintiff  knowing  that  the  defendant 
was  an  intending  purchaser,  purposely  concealed  the  facts  from  the  defendant 
and  by  his  words  or  conduct  encouraged  and  induced  the  defendant  to  become 
such  purchaser  in  the  behef  that  the  person  who  sold  the  goods  was  the  real 
owner  thereof.  (Sec  Pickard  v.  Sears,  6  A.  &  E.  469  ;  Oregg  v.  Wells,  10  A.  &  B. 
90.)  But  now,  where  such  defence  is  relied  upon,  it  should  be  expressly  pleaded. 
(See  a  similar  form,  National  Mercantile  Bank  v.  Hampson,  5  Q.  B.  D.  177.) 
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Defence  to  an  Action  brought  by  a  Trustee  in  Bankruptcy  [1], 

(a)  for  a  Conversion  before  the  Bankruptcy,  denying  that  the  Goods  were 

the  Property  of  the  Bankrupt  [E.  F.]. 

The  said  goods  were  not,  nor  were  any  of  them,  the  goods  of  the  said 
E.  F. 

(6)  for  a  Conversion  after  the  Bankruptcy,  denying  the  Trustee's  Property 

in  the  Goods  (I). 
The  said  goods  were  not,  nor  were  any  of  them,  the  goods  of  the  plaintifi 
[as  trustee]  as  alleged  or  at  all. 


Defence  that  the  Defendant  was  Joint  Owner  of  the  Goods  with  the 

Plaintiff  (m). 

The  defendant  was  joint  owner  [or,  tenant  in  common]  of  the  goods 
with  the  plaintifi,  and  the  acts  complained  of  were  acts  which  he  was 
entitled  to  do  and  did  as  such  joint  owner  [or,  tenant  in  common]. 


Defence  that  the  Defendant  did  wJiat  is  complained  of  by  the  Plaintiff's 
Leave  :  see  "  Leave  and  Licence,"  post,  p.  764. 


Defence  that  the  Defendant  did  what  is  complained  of  in  Exercise  of  a 
Right  of  Lien  :  see  "  Lien,"  post,  p.  776. 


For  forms  of  Defences  justifying  the  taking  of  Goods  under  a  Distress  or 
under  Process,  see  "  Distress,"  post,  p.  746  ;    "  Process,"  post,  p.  808. 


(l)  The  title  of  a  trustee  in  bankruptcy  has  in  general  relation  back  to  the  act  of 
bankruptcy  on  which  a  receiving  order  is  made,  or,  if  there  have  been  more  acts 
of  bankruptcy  than  one,  to  the  first  of  the  acts  of  bankruptcy  committed  within 
three  months  next  before  the  petition.  (See  the  Bankruptcy  Act,  1883,  ss.  43,  44, 
54  ;  ante,  p.  73.) 

As  to  transactions  which  are  protected  under  the  Bankruptcy  Act,  see  s.  49. 

(m)  An  action  for  conversion  will  not  lie  against  a  joint  owner  (or  tenant  ia 
common),unless  he  has  done  something  which  has  destroyed  the  common  property, 
or  has  directly  excluded  his  co-tenant  from  the  use  thereof  and  denied  him  the 
exercise  of  his  rights  in  relation  thereto  (Jacois  v.  Seward,  L.  R.  5  H.  L.  464 ;  41 
L.  J.  C.  P.  221 ;  2  Wms.  Saund.,  1871  ed.,  p.  Ill  et  seq.  See  ante,  p.  282).  A 
mere  sale  by  one  joint  tenant  does  not  amount  to  a  conversion,  as  it  does  not 
affect  the  property  of  the  other  joint  owner ;  but  if  it  be  made  in  such  a  way  as 
to  pass  the  whole  property  to  the  purchaser,  and  totally  deprive  the  joint  owner 
of  the  goods  as  in  the  case  of  a  sale  in  market  overt,  it  then  is  a  conversion  (Mayhew 
V.  Herrick,  7  C.  B.  229).  So,  the  creation  of  a  hen  by  one  joint  owner  is  not  a 
conversion  {Jones  v.  Broum,  26  L.  J.  Ex.  345).  A  defence  justifying  as  joint 
o^vner  with  the  plaintiff  should  show  that  the  alleged  conversion  was  merely  an 
exercise  of  a  right  which  each  joint  owner  possesses.  (See  Higgins  v.  Thomas, 
8  Q.  B.  908.) 
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Defence  to  an  Action  for  Conversion  by  a  Sale  of  the  Goods,  that  the  Plaintiff 
afterwards  waived  the  alleged  Tort  by  claiming  tlie  Proceeds  oftlie  Sale 
and  receiving  part  thereof  (n). 

The  acts  complained  of  consisted  in  the  defendant  selling  and  delivering 

the  said  goods  to  A.  B.,  and  afterwards  by  letter  dated  the • — — , 

19 —  [or,  as  the  case  may  be],  the  plaintifi  waived  the  wrongfulness,  if  any, 
of  the  said  acts,  and  affirmed  the  said  sale  and  delivery,  and  claimed  the 

proceeds  of  the  said  sale,  amounting  to  £ ,  as  money  received  by  the 

defendant  for  the  plaintifi's  use,  and  under  that  claim  the  defendant  before 

action  on  the  — ,  19—,  paid  to  the  plaintiS,  and  the  plaintifi 

received  from  him  [£ ,  part  of]  the  said  proceeds,  as  money  received 

by  the  defendant  for  the  plaintiff's  use. 


Defence  of  Stoppage  in  Transitu  by  an  Unpaid  Vendor  (o). 

1.  Previously  to  the  alleged  conversion,  the  goods  were  sold  by  the 
defendant  to  the  plaintifi  on  credit,  and  on  the  terms  contained  in  a  con- 
tract in  writing  dated  the • ,  19 — ,  one  of  which  was  that  they 

should  be  sent  by  railway  to  the  plaintifi  at  X.,  and  the  defendant  accord- 
ingly, on  the  - — ,  19 — ,  delivered  the  said  goods  to  the Railway 

Company  as  carriers  to  carry  them  to  X.  and  there  deliver  them  to  the 
plaintifi. 

2.  Before  the  said  goods  were  so  delivered  the  plaintifi  became  insolvent. 
He  had  not  then  paid  the  price  of  the  said  goods,  and  was  not  ready  or 
willing  to  pay  the  same. 

3.  Thereupon  the  defendant  on  the ,  19 — ,  and  whilst  the  said 

goods  were  still  in  the  hands  of  the  said  railway  company  as  such  carriers 

as  aforesaid,  took  possession  of  the  said  goods  at which  is  the  alleged 

conversion. 


(n)  See  ante,  p.  205.  When  the  conversion  consists  of  a  ivrongful  sale  of  the 
goods,  the  owner  may  waive  the  tort  and  sue  for  the  proceeds  of  the  sale  as  money 
received,  and,  if  he  recover,  the  judgment  may  be  pleaded  as  a  bar  to  a  subsequent 
action  for  the  wrongful  conversion  {Lythgoe  v.  Vernon,  5  H.  &  N.  180  ;  29  L.  J.  Ex . 
164  ;  Brinsmead  v.  Harrison,  L.  B.  6  C.  P.  584  ;  7  76.  547,  554  ;  40  X.  J.  0.  P. 
281 ;  41  lb.  190). 

(o)  Li  general  an  unpaid  vendor  of  goods  who  has  delivered  them  to  a  carrier 
for  carriage  and  delivery  to  the  purchaser  is  entitled,  in  the  event  of  the  purchaser 
becoming  insolvent,  to  stop  and  resume  possession  of  the  goods  whilst  they  are  in 
course  of  transit  to  the  purchaser.  They  are  considered  to  be  in  course  of  transit 
whilst  in  the  hands  of  any  agent  whose  sole  duty  it  is  to  transmit  them,  but  the 
transit  is  at  an  end  when  the  goods  have  reached  the  purchaser,  or  an  agent  of 
the  purchaser  whose  duty  it  is  to  hold  for  the  purchaser  to  wait  further  instructions 
as  to  their  ultimate  destination.  (See  Sale  of  Goods  Act,  1893,  ss.  44 — 46 ;  and 
Lickbarrow  v.  Mason,  1  Sm.  L.  0.,  11th  ed.,  693,  738.) 
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Copyright. 
Defence  to  the  Claim  on  p.  287  for  Infringement  of  CopyrigJd. 

1.  The  defendant  has  not  infringed  the  plaintifE's  copyright,  if  any, 
in.  the  book  mentioned  in  paragraph  1  of  the  Statement  of  Claim.    He 

has  not [here  deny  specifically  the  acts  of  infringement  alleged  in  the 

Statement  of  Claim  ( p)]. 

2.  The  plaintifi  is  not  the  author  of  the  said  book.     The  late  J.  K.  of 
was  the  author  of  it. 


(p)  The  following  form  is  given  in  the  R.  S.  C,  1883,  App.  D.,  Sect.  VI. :  The 
defendant  did  not  infringe  :  but  a  specific  traverse  is  better.  A  mere  denial  of 
alleged  infringements  will  not  put  in  issue  the  existence  or  validity  of  the  copy- 
right. If  the  copyright  is  disputed,  the  grounds  on  which  it  is  disputed  should  be 
pleaded  specially.  The  law  of  copyright  is  now  regulated  by  the  Copyright  Act, 
1911  (1  &  2  Geo.  6,  c.  46,  see  ante,  p.  286).  By  s.  16  of  the  Copyright  Act,  1842 
(now  repealed),  the  defendant  in  an  action  for  infringement  of  copyright  in  a 
book  was  required,  it  he  disputed  the  plaintiff's  copyright,  to  give  a  notice  in 
writing  stating  the  grounds  of  his  objections  to  the  plaintiff's  title  to  copyright. 
This  section  has  now  been  repealed  and  is  not  re-enacted  by  the  Copyright  Act, 
1911.  The  defendant  nevertheless  must,  it  is  submitted,  under  the  general  rules 
of  pleading  now  in  force  state  such  objections  in  the  body  of  his  Defence.  (See 
Ord.  XIX.,  rr.  4,  6,  15.) 

By  s.  8  an  innocent  infringer  is  exempted  from  liability  to  pay  damages,  though 
the  plaintiff  is  entitled  to  an  injunction  in  respect  of  the  infringement ;  and,  in 
the  case  of  architecture,  s.  9  (1)  provides  that  "  where  the  construction  of  a 
building  or  other  structure  which  infringes  or  which,  if  completed,  would  infringe 
the  copyright  in  some  other  work,  has  been  commenced,  the  owner  of  the  copyright 
shall  not  be  entitled  to  obtain  an  injunction  or  interdict  to  restrain  the  construction 
of  such  building  or  structure  or  to  order  its  demolition." 

By  s.  10,  "  an  action  in  respect  of  infringement  of  copyright  shall  not  be  com- 
menced after  the  expiration  of  three  years  next  after  the  infringement." 

By  s.  6  (3)  "  In  an  action  for  infringement  of  copyright  in  any  work,  the  work 
shall  be  presumed  to  be  a  work  in  which  copyright  subsists  and  the  plaintiff  shall 
be  presumed  to  be  the  owner  of  the  copyright,  unless  the  defendant  puts  in  issue 
the  existence  of  the  copyright,  or,  as  the  case  may  be,  the  title  of  the  plaintiff, 
and  where  any  such  question  is  in  issue,  then — ■ 

(a)  it  a  name  purporting  to  be  that  of  the  author  of  the  work  is  printed  or 
otherwise  indicated  thereon  in  the  usual  manner,  the  person  whose  name  is  so 
printed  or  indicated  shall,  unless  the  contrary  is  proved,  be  presumed  to  be  the 
author  of  the  work  ; 

(b)  if  no  name  is  so  printed  or  indicated,  or  it  the  name  so  printed  or  in- 
dicated is  not  the  author's  true  name  or  the  name  by  which  he  is  commonly 
kno\vn,  and  a  name  purporting  to  be  that  of  the  publisher  or  proprietor  of  the 
work  is  printed  or  otherwise  indicated  thereon  in  the  usual  manner  the  person 
whose  name  is  so  printed  or  indicated  shall,  unless  the  contrary  is  proved,  be 
presumed  to  be  the  owner  of  the  copyright  in  the  work  for  the  purpose  of  pro- 
ceedings in  respect  of  the  infringement  of  copyright  therein." 
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3.  The  plaintiff  is  not  now  and  never  was  the  owner  of  the  copyright 
in  the  said  book.  The  said  book  was  first  published  on  May  18th,  1850, 
by  one  N.  0.  to  whom  the  said  J.  K.  had  previously  sold  and  assigned  by 
an  agreement  in  writing  his  copyright  therein.  It  was  published  by  the 
said  N.  0.  at  Durazzo  imder  the  title  of  "  The  Albanians."  And  on 
October  26th,  1869,  by  an  agreement  in  writing  of  that  date,  the  said 
N.  0.  assigned  his  copyright  in  the  said  book  to  the  defendant. 

4.  No  copyright  any  longer  exists  in  the  said  book.  The  said  J.  K. 
died  on  April  3rd,  1860,  and  more  than  50  years  since  that  date  have  elapsed 
before  the  date  of  any  of  the  alleged  infringements  {q). 

5.  The  defendant  denies  the  allegations  contained  in  paragraphs  3,  4, 
and  5  of  the  Statement  of  Claim,  and  each  and  everv  of  them. 


Custom  (r). 

Seefortns  under  the  old  system  offhas — Of  a  right  of  common  of  pasture  hy 
custom  within  a  manor  :  Arlett  v.  Ellis,  7  B.  &  C.  346  ;  9  B.  &  C.  671 ;  of 

(q)  See  s.  3  of  the  Copyright  Act,  1911. 

(r)  A  custom  is  a  usage  which  obtains  the  force  of  law  within  a  particular  manor 
or  parish  or  district,  or  at  a  particular  place,  in  respect  of  the  persons  or  things 
which  it  concerns.  It  must  be  certain,  reasonable  in  itself,  commencing  from 
time  immemorial  and  continued  without  interruption  {Tyson  v.  Smith,  9  A.  &  E. 
406,  421  ;  liogers  v.  Taylor,  1  H.  &  N.  706 ;  26  L.  J.  Ex.  203).  Time  immemorial 
dates  from  the  beginning  of  the  reign  of  Richard  I.,  a.d,  1189.  Proof  of  im- 
interrupted  modern  usage  is  presumptive  evidence  of  the  previous  existence  of 
the  custom,  but  may  be  rebutted  by  proof  of  its  non-existence  at  any  time  within 
the  above  period  of  legal  memory.  Thus  a  custom  to  demand  and  have  certain 
fees  may  be  rebutted  by  the  rankness  of  the  fee  at  some  previous  time  within 
that  period  (Bryant  v.  Foot,  L.  R.  2  Q.  B.  161 ;  3  76.  497).  But  there  may  be  a 
valid  custom  for  the  payment  of  a  reasonable  t-oU  or  fee,  varying  in  amount  with 
the  value  of  the  money  '{Laurence  v.  Hitc?i,  L.  R.  3  Q.  B.  521  ;  37  L.  J.  Q.  B.  209). 

A  profit  a  prendre  in  the  soil  of  another  cannot  be  claimed  by  custom,  except  in 
the  case  of  a  copyhold  tenant  against  his  lord  {Gateward's  Case,  6  R«p.  59  b  ; 
1  Wms.  Saund.,  1871  ed.,  619,  620  ;  Ncill  v.  Duke  of  DevonsMre,  8  App.  Cas.  135  ; 
see  Goodman  v.  Mayor  of  Saltash,  7  App.  Cas.  633  ;  52  L.  J.  Q.  B.  193  ;  Smith  v. 
Andrews,  [1891]  2  Ch.  678).  Thus,  a  claim  by  the  inhabitants  of  a  parish  to  take 
drifted  sand  from  the  land  of  another  cannot  be  supported  by  custom  (Blewett  v. 
Tregonning,  3  A.  &  E.  562) ;  nor  can  a  claim  by  the  inhabitants  of  a  township  to 
take  stones  from  the  land  of  another  to  repair  the  highway  {Oonstahle  v.  Nicholson, 
14  C.  B.  N.  S.  230 ;  32  L.  J.  C.  P.  240).  An  easement  may  be  so  clauned,  e.g.,  a 
right  in  the  mhabitants  of  a  parish  of  washhig  and  waterhig  cattle  at  a  pond,  or 
of  usmg  a  pond  or  well  {Manning  v.  Wasdale,  5  A.  &  E.  758) ;  or  of  using  certain 
land  in  the  parish  for  purposes  of  recreation  at  any  times  in  the  year  {Hall  v. 
Nottingham,  1  Ex.  D.  1 ;  45  L.  J.  Ex.  50). 

A  custom  for  all  the  citizens  of  a  city  to  hold  horse-races  on  a  certain  close  on  a 
certain  day  in  every  year  is  good  {Mounsey  v.  Ismay,  1  H.  &  C.  729  ;  32  L.  J.  Ex. 
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a  custom  in  a  manor  to  seize  heriots  :  Kingsmill  v.  Bull,  9  East,  185  ;  Price  v. 
Woodhouse,  16  M.  &  W.  1  ;  of  a  custom  in  a  manor  to  seize  quousque  to 
enforce  admittance  and  fines  :  Phypers  v.  Eburn,  3  Bing.  N.  C.  250  ;  of  a 
custom  in  a  township  for  the  inhabitants  to  use  a  well :  Race  v.  Ward,  4 
E.  &  B.  702  ;  7  lb.  384  ;  26  L.  J.  Q.  B.  133  ;  of  a  custom  in  a  parish  for 
the  inhabitants  to  beat  the  bounds :  Taylor  v.  Devey,  7  A.  &  E.  409  ;  of 
a  custom  for  the  citizens  of  a  city  to  hold  horse  races  on  a  close  of  land  on  a 

94  ;  3  H.  &  C.  486  ;  34  L.  J.  Ex.  52).  A  custom  for  all  victuallers  in  the  realm 
to  erect  booths  at  a  fair  on  paying  toll  to  the  owner  of  the  soil  was  allowed  to  be 
good  {Tyson  v.  Smith,  9  A.  &  E.  406, 425  ;  see  Simson  v.  Wdls,  L.  R.  7  Q.  B.  214). 
So  also  was  a  custom  for  aU  inhabitants  of  a  parish  who  were  fishermen  to  dry 
their  nets  on  a  particular  piece  of  land  adjoining  the  sea  {Mercer  v.  Denne,  [1904] 

2  Ch.  534  ;  [1905]  2  Ch.  538  ;  74  L.  J.  Ch.  71,  723).  But  a  custom  for  the  in- 
habitants of  several  parishes  to  exercise  the  right  of  recreation  over  land  in  one 
of  such  parishes  is  too  wide,  and  is  bad  {Sowerhy  v.  Coleman,  L.  R.  2  Ex.  96  ;  36 
L.  J.  Ex.  57  ;  Edwards  v.  Jenkins,  [1896]  1  Ch.  308  ;  65  L.  J.  Ch.  222).  Where  the 
claim  is  by  inhabitants,  they  must,  it  would  seem,  be  those  of  a  parish,  township, 
vin,  manor,  or  other  district  known  to  or  defined  by  the  law  {Tb.).  A  copyholder, 
however,  may  claim  common  or  other  profit  in  the  lord's  soil  by  custom  within 
the  manor  {Arlett  v.  Ellis,  7  B.  &  C.  346  ;  9  lb.  671). 

A  custom  which  may  operate  to  the  total  destruction  of  the  tenement  on  which 
it  is  exercised  is  deemed  to  be  rmreasonable  and  bad,  as  a  custom  for  the  lord  of 
the  manor  to  work  mines  without  any  limit  and  without  compensation  for  the 
damage  thereby  done  to  the  surface  {Broadbent  v.  Wilks,  WiUes,  360  ;  Hilton 
V.  Earl  Granville,  5  Q.  B.  701  ;  and  see  Wakefield  v.  Duke  of  Buccleuch,  L.  R. 
4  Eq.  613  ;  36  L.  J.  Ch.  763) ;  or  a  custom  for  the  lord  of  a  manor  to  inclose 
the  waste  without  limit,  where  there  is  a  right  of  common  (see  ante,  p.  735).  A 
right  of  the  lord  to  dig  clay-pits  was  held  to  be  good  as  against  the  commoners, 
as  only  temporarily  depriving  them  of  the  pasture  {Bateson  v.  Qreen,  5  T.  R.  411). 
A  custom  for  the  copyholders  of  a  manor  to  take  unlimited  turf  from  the  common 
was  held  bad  {Wilson  v.  Willes,  7  East,  121),  but  a  custom  for  copyholders  to  dig 
clay  without  stint  out  of  their  ovra  tenements  was  held  good  {Marquis  of  Salisbury 
V.  GladsUme,  9  H.  L.  C.  692  ;  34  L.  J.  C.  P.  222  ;  and  see  Hanmer  v.  OMrux,  4 
De  G.  J.  &  S.  626 ;  34  L.  J.  Ch.  413 ;  Heath  v.  Deane,  [1905]  2  Ch.  85 ;  74  L.  J.  Ch. 
466).  So  a  local  custom  whereby  agricultural  tenants  were  allowed  to  take  away 
flints  which  came  to  the  surface  of  the  land  in  the  ordinary  course  of  good  hus- 
bandry and  to  seU  them  for  their  own  benefit,  was  held  to  be  valid  {Tucker  v. 
Linger,  21  Ch.  D.  18  ;  8  App.  Cas.  508  ;  see  post,  p.  855). 

As  to  "  customs  of  the  country  "  with  respect  to  the  mode  of  cultivating  lands, 
&c.,  see  "  Landlord  and  Tenant,"  ante,  pp.  177,  620.  Such  customs  need  not  have 
existed  from  time  immemorial ;  it  is  sufSoient  if  they  have  existed  long  enough  to 
make  it  reasonable  to  suppose  that  parties  who  have  not  included  them  by  express 
agreement  have  contracted  with  reference  to  them,  and  have  impliedly  agreed  to 
be  bound  by  them  {Tucker  v.  Linger,  supra  ;  see  Dashwood  v.  Magmac,  [1891] 

3  Ch  306  •  60  L  J  Ch.  809).  This  is  so  also  as  regards  usages  of  trade  {Crouch  v. 
Credit  FoLer,  L.  R.  8  Q.  B.  374 ;  42  L.  J.  Q.  B.  183  ;  Bechuanuland  Exploration 
Co.  V.  London  Trading  Bank,  [1898]  2  Q.  B.  658  ;  67  L.  J.  Q.  B.  986  ;  Edelstem  v. 
Schuler,  [1902]  2  K.  B.  144  ;  71  L.  J.  K.  B.  572). 
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certain  day  of  the  year  :  Mounxey  v.  Ismay,  1  H.  &  C.  729  ;  32  L.  J.  Ex.  94  ; 
and  sciSiL.  J  .'Ex.52 ;  pha  justifying  the  erection  of  booths,  &c.,  by  a  custom 
to  hold  a  fair  on  the  spot :  Tyson  v.  Smith,  6  A.  &  E.  745  ;  9  A.  &  E.  406  ; 
replication  in  an  action  for  pulling  down  the  plaintiff's  booth  which  had  been 
erected  on  a  public  highway,  that  there  was  a  custom  to  hold  a  fair  in  the  high- 
way, and  to  erect  booths  there,  leaving  sufficient  space  for  the  highway  :  Elwood 
V.  Bulloch,  6  Q.  B.  383. 


Damage  Feasant. 
See  "  Distress,"  post,  p.  747,  and  "  Replevin,"  post,  p.  816. 


Detention  (s). 

Defence  denying  the  Detention  {t). 

The  defendant  did  not  [or,  does  not,  or,  did  not,  nor  does  he,  according 
to  the  allegations  in  the  plaintiff's  Claim]  detain  the  said  goods  [or,  deeds] 
or  any  of  them. 

Defence  denying  the  Plaintiff's  Property  in  the  Goods  (m). 

The  said  goods  [or,  chattels]  were  not  and  are  not  [nor  were,  nor  are  any 
of  them]  the  property  of  the  plaintiff. 


(s)  See  ante,  p.  292. 

Where  the  goods  have  been  re-delivered  after  the  commencement  of  the  action 
the  defendant  should  plead  the  re-delivery  as  a  defence  arising  since  action  (see 
ante,  p.  645),  and  it  will  then  constitute  a  defence  to  the  further  maintenance  of 
the  claim  for  the  return  of  the  goods  or  their  value,  though  it  does  not  affect  the 
claim  for  damages  in  respect  of  the  previous  detention  (Leader  v.  Rhys,  10  C.  B. 
N.  S.  369  ;  30  L.  J.  0.  P.  345). 

(/)  A  denial  of  the  detention,  whether  it  is  in  terms  or  in  a  general  form,  puts 
in  issue  the  fact  of  a  detention  adverse  to  or  against  the  will  of  the  plaintiff,  and 
not  its  wrongful  character.  (See  Mason  v.  Famell,  12  M.  &  W.  674.)  It  was 
formerly  held  that,  under  the  issue  raised  by  a  denial  of  the  detention,  the  de- 
fendant might  show  that  before  the  alleged  detention  he  delivered  the  goods  to  a 
third  person  with  the  plaintiff's  consent  (A^iderson  v.  Smith,  29  L.  J.  Ex.  460),  or 
that  he  tendered  them  to  the  plaintiff,  who  refused  to  receive  them  {Clements  v. 
Flight,  16  M.  &  W.  42),  or  that  the  acts  complained  of  were  done  by  the  plaintiff's 
leave  and  Uoence  {lb.),  or  that  ho  sold  the  goods  by  the  authority  of  a  tenant  in 
common  with  the  plaintiff  {Morgan  v.  Marqids,  9  Ex.  145)  ;  but  defences  of  this 
kind  should  now  be  specially  pleaded.  The  ordinary  evidence  of  detention  is 
that  the  defendant  refused  to  deliver  the  goods  when  demanded  {Jones  v.  Dowle, 
9  M.  &  W.  19).  It  is  no  defence  to  show  that  the  goods  were  not  in  the  possession 
of  the  defendant  when  demanded,  if  he  had  improperly  parted  with  the  possession 
of  them  {lb.  ;  Reeve  v.  Palmer,  5  0.  N.  B.  S.  84  ;  27  L.  J.  C.  P.  327  ;  28  lb.  168). 

(tt)  The  plaintiff's  property  m  the  goods  detained,  if  denied,  must  be  traversed 
specifically.     Defences  impugning  the  title  of  the  plaintiff  to  the  goods  detained. 
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Defence  that  the  Drfetidant  was  Joint  Owner  of  the  Goods  loith  the  Plaintiff : 
see  "  Conversion,"  ante,  p.  739. 


See  a  form  of  plea  that  the  goods  were  delivered  to  the  defendant  by  the 
plaintiff  and  others  joint  owners  with  Mm,  and  that  they  had  not  demanded 
the  re-delivery  oftlie  goods  :   Ativood  v.  Ernest,  13  C.  B.  881. 

Defence  that  the  Goods  were  given  to  the  Defendants :    see  "  Gift," 

post,  p.  754. 

Defence  that  the  Defendant  detained  the  Goods  in  Exercise  of  a  Right 

of  Lien  [x). 

The  goods  were  detained  for  a  lien  to  which  the  defendant  was  entitled 
[or.  The  defendant  was  entitled  to  a  lien  on  the  said  goods,  and  was  justified 
in  detaining  and  did  detain  the  same  for  such  lien]. 

or  going  to  show  that  the  adverse  detention  was  justifiable,  should  as  formerly  be 
pleaded  specially.  A  ioint  ownership  in  the  defendant  with  the  plaintiff  cannot 
be  proved  under  a  denial  of  the  plaintiff's  property,  but  must  be  pleaded  specially. 
(See  Mason  v.  Famdl,  12  M.  &  W.  674.)  It  is  a  good  defence  that  the  goods  had 
been  delivered  to  the  defendant  by  the  plaintiff  and  others  who  were  joint  owners 
with  him,  and  that  the  re-delivery  of  the  said  goods  had  not  been  demanded  by 
or  on  behalf  of  such  joint  owners,  and  that  the  defendant  always  held  the  goods 
with  their  leave  and  licence  {Aiwood  v.  Ernest,  13  C.  B.  881 ;  see  Harper  v.  Oodsell, 
L.  E.  5  Q.  B.  422  ;  39  L.  J.  Q.  B.  185  ;  Wright  v.  Roboiham,  33  Ch.  D.  106  ;  see 
ante,  p.  739),  or  that  the  plaintiff  had  pawned  the  goods  to  a  third  party  for  a 
debt  which  remained  unpaid,  and  that  the  latter  pawned  the  goods  to  the  de- 
fendant for  a  debt  which  remained  unpaid  (Donald  v.  Sv-ohling,  L.  R.  1  Q.  B.  585  ; 
35  L.  J.  Q.  B.  232). 

By  the  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71),  s.  22,  "  (1)  Where  goods 
are  sold  iu  market  overt,  according  to  the  usage  of  the  market,  the  buyer  acquires 
a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith  and  without  notice 
of  any  defect  or  want  of  title  on  the  part  of  the  seller." 

"  (2)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale  of  horses.'' 
But  by  s.  24  (1),  "  Where  goods  have  been  stolen  and  the  offender  is  prosecuted 
to  conviction,  the  property  in  the  goods  stolen  re- vests  in  the  person  who  was 
the  owner  of  the  goods,  or  his  personal  representative,  notwithstanding  any  inter, 
mediate  dealing  with  them,  whether  by  sale  in  market  overt  or  otherwise." 

As  to  what  is  a  sale  in  market  overt,  see  Hargreave  v.  Spink,  [1892]  1  Q.  B.  25  ; 
61  L.  J.  Q.  B.  318  ;  aayton  v.  Le  Roy,  [1911]  2  K.  B.  1031  ;  81  L.  J.  K.  B.  49. 

By  the  Sale  of  Gtoods  Act,  1893,  s.  23,  "  Wher^the  seller  of  goods  has  a  voidable 
title  thereto,  but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  the  seller's  defect  of  title."  And  by  s.  24  (2),  "  Notwithstanding 
any  enactment  to  the  contrary,  where  goods  have  been  obtained  by  fraud  or 
other  wrongful  means  not  amountmg  to  larceny,  the  property  in  such  goods  shall 
not  re-vest  in  the  person  who  was  the  owner  of  the  goods,  or  his  personal  repre- 
sentative, by  reason  only  of  the  conviction  of  the  offender." 

[x)  See  "  Lien,"  post,  p.  776  etjeq.    A  right  of  lien  must  be  specifically  pleaded. 
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Particulars  are  as  follows  : — 

19 — , .    To  carriage  of  the  goods  claimed  from  London  to 

Birmingham : — 

£     s.   d. 

45  tons  at  2s 4    10    0 

{R.  S.  G.,  1883,  App.  D.,  Sect.  IV.) 


Defence  of  the  Statute  of  Limitations  (y) :    see  post,  p.  784. 


Defence  of  Payment  into  Court  as  to  Damages  for  Detention  (z). 

As  to  the  plaintiS's  claim  for  damages  for  the  detention  of  the  goods, 

the  defendant  brings  [or,  on  the ,  19—,  paid]  into  Court  the 

sum  of  £ ,  and  says  that  the  same  is  eaough  to  satisfy  the  plaintifE's 

claim  herein  pleaded  to. 


See  a  form  of  plea  that  the  defendant  delivered  up  the  goods  and  the 
plaintiff  accepted  them  after  action  brought  and  payment  into  Court  of 
damages  for  detention  :   Grossfield  v.  Such,  8  Ex.  159. 


Distress  {a). 

Defence  to  a  Claim  for  Trespass,  justifying  under  a  Right  to  Distrain. 

1.  Before  and  at  the  time  of  the  committing  of  the  acta  complained  of 
the  plaintiff  was  tenant  to  the  defendant  of  the  house  and  premises  referred 

(See  Ord.  XIX.,  r.  16.)  The  Court  has  power  to  order  goods  detained  as  security 
or  under  a  claim  of  lien  to  be  delivered  up  to  their  owner  upon  payment  into 
Court  of  the  money  claimed  by  the  person  who  holds  them  (see  Ord.  L.,  r.  8). 

(y)  In  actions  for  detention  or  conversion,  where  the  defendant  wrongfully 
takes  possession  of  the  goods  in  the  first  instance,  the  six  years'  period  of  limitation 
fixed  by  the  21  Jao.  1,  c.  16,  s.  3,  runs  in  general  in  favour  of  a  defendant  from  the 
time  of  suck  wrongful  taking.  {See  Miller  v.  Ddl,  [1891]  1  Q.  B.  468  ;  60  L.  J. 
Q.  B.  404.)  But  where  goods  have  been  delivered  to  the  defendant  as  a  bailee, 
and  have  been  wrongfully  converted  by  him  during  the  bailment,  as  by  sale,  &c., 
the  owner,  even  i£  he  has  knowledge  of  such  act  of  conversion,  may  elect  to  sue 
for  detention  or  conversion  in  respect  of  a  subsequent  demand  of  the  goods  and 
refusal  to  redeliver  them  ;  in  such  cose  the  statutory  period  of  limitation  will  only 
run  from  the  time  of  such  demand  and  refusal  (Wilhinson  v.  Verity,  L.  B.  6  C.  P. 
206  ;  40  L.  J.  0.  P.  141  ;  Spademan  v.  Foster,  11  Q.  B.  D.  99  ;  52  L,  J,  Q.  B.  418). 

(z)  Ord.  XXII.,  as  we  have  seen,  ante,  p.  659,  is  restricted  to  actions  for  debt 
or  damages  ;  hence  the  defendant  cannot  pay  money  into  Court  to  the  claim  for 
the  return  of  the  goods  or  their  value.  But  he  can  do  so  to  the  claim  for  damages 
for  the  detention  of  the  goods  {Eberle's  Hotels  Go,  v.  Jonas,  18  Q.  B.  D.  459). 

(a)  See  "  Distress,"  ante,  p.  295  ;   "  Replevin,'"  post,  p.  816. 

By  the  3  &  4  Will.  4,  c.  27,  s.  42,  no  arrears  of  rent  shall  be  recovered  by  any 
distress  but  within  six  years  next  after  the  same  shall  have  become  due,  or  next 
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to  in  the  Statement  of  Claim  under  a  lease  dated  the  — ,  19—, 

whereby  the  defendant  demised  the  said  house  and  premises  to  the  plaintiff 

for years  from  the ,  19—,  at  the  yearly  rent  of  £ payable 

quarterly  on  the  usual  quarter  days. 

2.  On  the ,  19 — ,  two  quarters  of  the  said  rent  due  at 

and ,  19 — ,  were  due  and  in  arrear  and  unpaid  to  the  defendant. 

3.  Thereupon  the  defendant,  as  he  was  lawfully  entitled  to  do,  levied  a 
distress  for  the  said  rent  on  the  plaintiff's  goods  and  chattels  in  the  said 
house  and  premises,  and  under  that  distress  lawfully  entered  the  said 
house  and  premises  and  seized  and  sold  the  plaintiff's  goods  and  chattels 
thereon,  and  these  are  the  acts  complained  of. 


DRfeme  justifying  seizi)ig  Cattle  as  a  Distress  Damage  feasant  (b). 

1.  At  the  time  of  the  alleged  trespasses  the  defendant  was  lawfully 

possessed  of  a  close  called ,  at ■,  in  the  county  of ,  and  the 

cattle  referred  to  in  the  Statement  of  Claim  were  then  wrongfully  in  the  said 
close  doing  damage  there  to  the  defendant. 

after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable  or  his  agent.  In  the  case  of  a  holding  to  which  the  Agricultural  Holdings 
Act,  1908,  applies,  rent  which  became  due  more  than  a  year  before  the  distress 
cannot  be  distrained  for.     (See  s.  28,  cited,  ante,  p.  296.) 

(5)  As  to  the  right  of  a  person  to  seize  cattle,  &o.,  damage  feasant,  see  Odgers 
on  the  Common  Law,  pp.  959,  960 ;  and  Boden  v.  Eoscoe,  [1894]  1  Q.  B.  608  ; 
63  L.  J.  Q.  B.  767. 

Any  irregularity  in  the  treatment  of  a  distress  damage  feasant  makes  the  party 
distraining  a  trespasser  06  initio,  and  may  be  replied  so  as  to  entitle  the  plaintiff 
to  recover  for  the  whole  trespass.  (See  Wilder  v.  Speer,  8  A.  &  E.  5-17 ;  Weeding 
V.  Aldrich,  9  76.  861.)  The  statute  11  Geo.  2,  c.  19,  s.  19,  cited  p.  302,  applies 
only  to  distresses  for  rent. 

Tender  after  impounding  in  a  common  pound  does  not  render  the  distress  or 
detention  wrongful,  and  a  Reply  of  such  tender  to  a  plea  of  distress  damage  feasant 
is  bad  {Singleton  v.  WiUiamson,  7  H.  &  N.  747  ;  31  L.  J.  Ex.  287).  Wliere  cattle 
distrained  are  impounded  on  private  premises,  and  not  in  a  common  pound,  a 
tender  after  such  impounding  of  sufficient  compensation  for  the  damage  actually 
done  is  good,  and  would  render  any  further  detainer  unlawful  (Oreen  v.  Duclcett. 
11  Q.  B.  D.  275  ;  62  L.  J.  Q.  B.  435).     See  further  as  to  tender,  ante,  p.  299. 

It  is  a  good  Reply  to  a  Defence  of  a  distress  damage  feasant,  that  the  cattle  were 
distrained  while  in  the  actual  use  and  possession  of  the  plaintiff  or  his  servants 
{Field  V.  Adamcs,  12  A  &  E.  649  ;  see  Bunch  v.  Kennington,  1  Q.  B.  679),  or  that 
the  cattle  strayed  into  the  defendant's  close  by  reason  of  the  defendant  neglecting 
to  repair  the  fences  between  his  close  and  the  plaintiff's,  as  he  was  bound  to  do. 
{See  post,  p.  750.) 

As  to  the  right  of  suppljdng  food  and  water  to  animals  impounded  in  a  common 
pound,  and  of  selling  such  animals  for  the  purpose  of  defrajdng  the  expense  so 
incurred,  see  12  &  13  Vict.  c.  92,  and  17  cfe  18  Vict.  c.  60,  s.  1. 
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2.  Thereupon  the  defendant  seized  and  took  the  said  cattle  in  the  said 
close  as  a  distress  for  the  said  damage,  and  impoimded  them  in  a  pound 

overt  at in  the  said  county  which  was  not  above  three  noiles  distant 

from  the  place  where  they  were  so  seized  and  taken  ;  and  these  acts  are 
the  alleged  trespasses. 


Deftnce  justifying  entering  into    a    Home  to  take  Goods  fraudulently  or 
clandestinely  removed  there  to  avoid  a  Distress  (c). 

1.  Before  any  of  the  alleged  trespasses  J.  K.  occupied  certain  premises 

called  ,  at ;  as  tenant  thereof  to  the  defendant  under  a  lease 

thereof  \or,  an  agreement  of  tenancy]  in  writing  dated  the ,  19 — , 

at  a  certain  yearly  rent  thereby  reserved  payable  by  equal  [quarterly] 

payments,  and  £ of  the  said  rent  for quarters  of  a  year  of  the  said 

tenancy  was  then  due  and  in  arrear  from  the  said  J.  K.  to  the  defendant; 

2.  The  said  J.  K.  then  and  whilst  the  said  rent  was  so  due  and  ia  arrear 
fraudulently  and  clandestiuely  carried  ofi  from  the  said  premises  certain 
goods  of  the  said  J.  K.,  to  prevent  the  defendant  from  distraining  the  same 
for  the  said  arrears  of  rent,  and  placed  the  said  goods  in  the  house  of  the 
plaintiff,  against  the  statute  in  such  case  made  and  provided. 

3.  Thereupon  the  defendant,  whilst  he  was  entitled  to  distrain  for  such 
arrears,  and  within  the  space  of  thirty  days  next  ensuing  such  carrying 
ofi  of  the  said  goods  as  aforesaid,  entered  into  the  said  house  of  the  plaintiff, 
the  outer  door  thereof  being  then  open,  in  order  to  take  and  seize,  and 
then  took  and  seized  the  said  goods  which  he  found  there  as  a  distress  for 
the  said  arrears  of  rent ;   which  are  the  alleged  trespasses. 


Defence  to  an  Action  hy  a  Landlord  against  a  Tenant  for  Rent,  that  the 
Plaintiff  before  Action  distrained  for  the  same  Rent,  and  that  the  Distress 
was  still  pending  at  the  time  of  Action  brought  (d). 

After  the  rent  sued  for  became  due,  the  plaintiff  on  the ,  19 — , 

distrained  certain  goods  of  the  defendant  on  the  demised  premises  as  and 
for  a  distress  for  the  same  rent,  and  at  the  commencement  of  this  action 
held  and  detained  [and  still  holds  and  detains]  the  said  goods  as  such 
distress  for  the  said  rent. 

(c)  As  to  this  defence,  see  1 1  Geo.  2,  o.  19,  s.  1 .  By  s.  7  of  the  same  Act  right  is 
also  given  to  the  landlord  under  certain  circumstances  to  break  open  houses, 
barns,  &c.,  to  which  the  goods  have  been  removed. 

The  landlord's  power  of  distraining  goods  fraudulently  removed  from  the 
premises  only  applies  to  the  tenant's  goods  {Fletcher  v.  Marillier,  9  A.  &  E.  457  ; 
Thornton  v.  Adams,  5  M.  &  S.  .SS :  Tomlinson  v.  Consolidated  Credit  Corf.,  24 
Q.  B.  D.  135),  and  only  exists  where  the  landlord  would  have  been  entitled  to 
distrain  them,  if  they  had  r(  maincd  on  the  promises  (Gray  v.  Slait,  11  Q.  B.  D. 
66S;  .52  L.  J.  Q.  B.  412). 

{d)  As  to  this  defence,  see  ante,  pp.  298,  619. 
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Defence  of  Not  Guilty  by  Statute  (c). 
By  statute  11   Geo.  2,] 

c.  19  (Public  Act),  ss.JThe  defendant  is  not  guilty. 
19,  21  ;    [Insert  any      ] 
other  statute  on  which  the  difciidant  relies,  as  2  W.  &  M.,  sess.  1,  c.  5  (Public 
Act),  s.  2.] 


Estoppel  (/). 
For  forms  of  Deftnce  and  Reply,  see  ante,  pp.  557,  559. 


Executors  {g). 


(e)  It  would  seem  that  the  defence  of  not  guilty  by  statute  ean  still  be  pleaded 
in  answer  to  an  action  for  wrongful  distress  against  a  person  other  than  a  public 
authority.  (See  post,  p.  797.)  However,  oven  in  the  cases  where  this  defence 
can  still  be  pleaded,  it  is  under  the  present  system  generally  advisable  to  plead 
specially.  If  the  defendant  pleads  not  guilty  by  statute  he  cannot  plead  any  other 
defence  to  the  same  cause  of  action  without  leave  (Ord.  XIX.,  r.  12). 

By  s.  20  of  the  statute,  11  tfeo.  2,  o.  19,  no  tenant  or  lessee  shall  recover  in 
any  action  for  any  unlawful  act  or  irregularity  in  making  or  disposing  of  a  distress, 
if  tender  of  amends  has  been  made  by  the  party  distraining  before  such  action 
brought ;  and  by  s.  21,  the  defendant  may  give  such  tender  in  evidence  under 
the  defence  of  not  guilty  by  statute  when  that  defence  is  applicable.  (See  post, 
pp.  798,  832.) 

( / )  TMiere  the  party  is  estopped  only  at  and  from  a  particular  time,  the  estoppel 
pleaded  shoidd  be  limited  to  matters  arising  at  or  after  that  time.  (See  Wilkinson 
V.  Kirhy,  15  0.  B.  430  ;  Harris  v.  Mulkern,  1  Ex.  D.  31  ;  45  L.  J.  Ex.  244.)  The 
matter  of  estoppel  is  assumed  to  continue  until  the  contraiy  is  shown.  The 
defendant  may  deny  the  matter  of  estoppel  or  may  set  up  any  subsequent  matter 
showing  that  the  estoppel  has  ceased  {jvilkinson  v.  Kirhy,  15  0.  B.  430,  440). 

A  county  court  order  for  giving  up  possession  of  premises  obtained  by  the 
landlord  against  a  sub-tenant  under  19  &  20  Vict.  c.  108,  s.  50  (see  now  the  51  &  52 
Vict.  c.  43,  s.  138),  was  held  not  to  be  conclusive  in  a  subsequent  action  against 
him  for  mesne  profits  {Campbell  v.  Loader,  3  H.  &  C.  520  ;  34  L.  J.  Ex.  50).  So 
in  an  action  for  conversion  of  goods,  which  did  not  exceed  £15  in  value,  a  previous 
refusal  of  a  metropolitan  magistrate  to  grant  the  plaintiff  an  order  for  the  deUvery 
of  the  goods  under  the  2  &  3  Vict.  c.  71,  s.  40,  was  held  to  be  no  estoppel  against 
the  plaintiff  {Dover  v.  Child,  1  Ex.  D.  172  ;  45  L.  J.  Ex.  462). 

If  a  bailee  of  goods  accepts  the  bailment  with  fuU  knowledge  of  an  adverse 
claim  by  athiid  party,  it  has  been  held  that  he  is  estopped  from  afterwards  setting 
up  the  title  of  such  third  party  as  an  answer  to  a  claim  by  his  bailor  for  the  goods 
or  their  proceeds  {Ex  p.  Davies,  19  Ch.  D.  86).  As  to  estoppel  by  a  bailment,  see 
further,  Richards  v.  Jenkins,  18  Q.  B.  D.  451  ;  56  L.  J.  Q.  B.  293 ;  and  Rogers  v. 
Lambert,  [1891]  1  Q.  B.  318  ;  60  L.  J.  Q.  B.  187. 

As  to  estoppels,  see  further,  ante,  pp.  557 — 560. 

(?)  See  "  Executors,"  ante,  pp.  305,  560.  In  an  action  brought  by  an  executor 
or  administrator  under  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  to 
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Factor. 
See  "  Factor,"  ante,  p.  138  ;  and  "Lien,"  'post,  p.  779 


Felony  {h). 


Fences  (i). 

Defence  to  an  Action  for  a  Trespass  by  the  Defendant's  Cattle  on  the 
Plaintijf's  Land,  that  the  Trespass  was  caused,  hy  Defects  in  the 
Plaintiff's  Fences,  which  he  was  hound  to  repair. 

1.  The  defendant  was  and  is  possessed  of  a  [close]  adjoining  the  [close] 
of  the  plaintiff,  and  divided  therefrom  by  a  fence. 

2.  The  plaiatifi  was  bound  [state  how,  as,  for  instance,  by  prescription] 
to  repair  the  said  fence,  and  keep  the  same  in  repair  so  as  to  prevent  cattle 
lawfully  being  in  either  of  the  said  [closes]  from  escaping  into  the  other  of 
them. 

3.  At  the  time  of  the  alleged  trespasses  the  said  fence  was  out  of  repair 
and  by  reason  thereof  the  defendant's  cattle,  then  lawfully  being  in  the 
said  [close]  of  the  defendant,  escaped  therefrom  into  the  said  [close]  of 
the  plain tifi  and  remained  for  some  time  therein  ;  which  are  the  alleged 
trespasses. 

recover  compensation  for  the  family  of  the  deceased  in  respect  of  injuries  which 
caused  his  death,  it  is  a  good  defence  that  the  family  did  not  suffer  any  pecuniary 
loss  from  the  death.  (See  Duclcworth  v.  Johnson,  4  H.  &  N.  653  ;  29  L.  J.  Ex. 
25  ;  and  ante,  p.  308.)  It  is  also  a  good  defence  to  such  an  action  that  an  accord 
and  satisfaction  was  made  by  the  defendant,  and  accepted  by  the  deceased  in 
his  lifetime,  in  respect  of  the  injuries  which  caused  the  death  {Read  v.  0.  E.  By.  Co., 
3  Q.  B.  555  ;  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  D.  357  ;  51  L.  .J.  Q.  B.  543). 

{h)  See  ante,  p.  591.  A  defendant  may  not  set  up  as  a  defence  that  the  acts 
complained  of  amounted  to  a  felony,  and  that  he  has  not  been  prosecuted  in 
respect  thereof  ;  but  the  Court  on  proof  of  such  matters  may  stay  the  action 
{Smith  V.  Selwyn,  [1914]  3  K.  B.  98).     (See  post,  p.  844.) 

(i)  See  ante,  p.  311.  Where  a  defendant  justifies  taking  the  plamtiff's  cattle 
as  a  distress  damage  feasant,  it  is  a  good  reply  that  the  cattle  strayed  into  the 
defendant's  land  through  defects  in  fences  which  he  was  bound  to  repair  (see 
Ooodwyn  v.  Oheveley,  4  H.  &  N.  631  ;  28  L.  J.  Ex.  298  ;  Barber  v.  Whiteley,  34 
L.  J.  Q.  B.  212),  or  that  the  cattle  were  lawfully  upon  a  public  highway,  and 
strayed  thence  into  the  defendant's  adjoining  land  through  defects  of  the  de- 
fendant's fences  and  without  any  neghgence  on  the  part  of  the  plaintifE  or  his 
servants,  and  were  seized  by  the  defendant  before  the  plaintifi  had  reasonable 
time  for  removing  them  {Ooodwyn  v.  Cheveley,  s^ipra ;  see  TiUett  v.  Ward,  10 
Q.  B.  D.  17  ;  52  L.  J.  Q.  B.  61).     See  further,  post,  p.  819,  n.  {h). 
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Beftwe  to  an  Action  for  Trespass  to  Land  and  destroying  Fences,  that  the 
Jf  ernes  were  an  Obstruction  to  the  Defendant's  Eight  of  Common:  see 
Ramsey  v.  Cruddas.  [1893]  1  Q.  B.  228 ;   62  L.  J.  Q.  B   269 


FiSHEEY  {Ic). 

See  forms  of  a  plea  justifying  a  trespass  under  a  prescriptive  right  of 
fishing  :  Mannall  v.  Fisher,  5  C.  B.  N.  S.  856  ;  Shuttleworth  v.  Le  Fleming, 
19  C.  B.  N.  S.  687  ;  34  L.  J.  C.  P.  309  ;  of  a  public  right  of  fishing  in  an 
arm  of  the  sea,  and  a  replication  of  a  prescriptive  right  of  sole- fishery  in  the 
same  spot :  Richardson  v.  Orford,  2  H.  Bl.  182  :  justifying  taking  nets 
and  fixed  engines  under  the  Salmon  Fishery  Act :  Williams  v.  Blackwell 
2  H.  &  C.  33  ;  32  L.  J.  Ex.  174. 


Fraud  {I). 
Befeme  to  an  Action  for  Fraudulent  Misrepresentations. 

1.  The  defendant  did  not  make  the  representation  [or,  any  of  the 
representations]  complained  of. 

[If  the  misrepresentations  are  alleged  by  the  plaintiff's  Claim  to  have  been 
contained  in  a  letter  or  prospectus,  &c.,  the  defendant,  if  he  disputes  those 
allegations,  should  deny  the  writing,  printing,  or  sending  of  the  letter  or  the 
issuing  of  the  prospectus,  &c.,  or  should  show,  by  direct  averment  or  by  setting 
out  the  document,  where  he  can  do  so  without  prolixity,  tvhat  in  fact  he  repre- 
sented.] 

2.  The  defendant  did  not  make  the  alleged  representation,  if  at  all, 
with  the  intent  to  induce  the  said  purchase. 

3.  The  [alleged]  representation  complained  of  was  true  in  substance  and 
in  fact.  The  takings  of  the  said  tavern  were  not  less  than  £40  a  week 
[setting  out  the  fact]. 

4.  The  defendant,  at  the  time  of  the  making  of  the  alleged  representation, 
honestly  believed  the  same  to  be  true.  He  did  not  make  it  fraudulently 
[or,  The  defendant  had  no  knowledge  of  the  facts  alleged  by  the  plaintifi 

{k)  The  right  to  take  fish  from  the  waters  of  another,  being  a  profit  a  prendre  in 
alieno  solo,  is  not  claimable  merely  by  custom  {Pearce  v.  Scotcher,  9  Q.  B.  D.  162  ; 
Ooodman  v.  Mayor  of  Saltash,  7  App.  Oaa.  633 ;  52  L.  J.  Q.  B.  193  ;  Tilbury  v. 
Silva,  45  Ch.  D.  98  ;  Smith  v.  Andrews,  [1891]  2  Oh.  678,  700). 

The  Prescription  Act  (2  &  3  Will.  4,  c.  71)  does  not  apply  to  easements  in  gross, 
or  profiis  a  prendre  in  gross,  and  therefore  an  alleged  right  in  gross  of  the  defendant 
and  his  ancestors  to  a  free  fishery  in  the  waters  of  the  plaintiff  is  not  under  that 
Act  a  defence  to  an  action  of  trespass  (Shviileworth  v.  Le  Fleming,  19  C.  B.  N.  S. 
687  ;  34  L.  J.  C.  P.  309  ;  and  see  Tilbury  v.  Silva,  and  Smith  v.  Andrews,  sfupra  ; 
and  arUe,  pp.  317,  733). 

{I)  See  avie,  pp.  318,  566,  606. 
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in  paragraph of  the  Statement  of  Claim,  and  at  the  time  of  making  the 

representation  complained  of  he  honestly  believed  it  bo  be  true]. 

5.  The  plaintifi  was  not  induced  by  the  alleged  representation  to  buy 
the  goodwill  of  the  said  tavern.  The  plaintifi  employed  an  accountant  to 
investigate  the  books  and  ascertain  the  value  and  extent  of  the  business, 
and  in  particular,  the  weekly  takings  of  the  business  done  at  the  said 
tavern.  The  plaintifi  visited  the  said  tavern,  and  ascertained  for  himself 
the  class  of  customers  using  the  same.  He  made  the  said  purchase  in 
reliance  upon  his  own  judgment  and  upon  the  report  of  the  accountant 
employed  by  him,  and  not  upon  any  statement  or  representation  made  by 
the  defendant. 


Defence  to  a  Claim  for  Fraud  in  selling  an  Unsound  Horse  hy  falsely 
representing  that  it  ivas  Sound. 

1.  The  defendant  did  not  represent  to  the  plaintifi  that  the  horse  was 
soimd. 

2.  The  plaintifi  was  not  induced  to  buy  the  horse  by  the  alleged 
representation. 

3.  The  horse  was  not  unsound. 

4.  If  the  horse  was  in  fact  unsound,  the  defendant  was  not  aware  of  such 
misoundness,  and  made  the  alleged  representation,  if  any,  honestly,  and  in 
the  belief  that  it  was  true. 


Defence  to  an  Action,  under  s.  84  of  the  Companies  (Consolidation)  Act, 
1908  [re-eyiacling  the  Directors'  Liability  Act,  1890),  for  Damages  against 
a  Director  for  an  untrue  Statement  in  a  Prospectus  (wi). 

The  defendant  had  reasonable  ground  to  believe,  and  did  up  to  the  time 
of  the  allotment  of  the  shares  [debentures,  or,  debenture  stock]  believe, 

that  the  statement  referred  to  in  paragraph of  the  Statement  of  Claim 

was  true. 

Particulars  : — [Set  out  the  particulars  of  the  reasonable  grounds.] 


Defence  to  a   Claim  against  a  Company'  and  Directors  far  Fraud,  and 
under  s.  84  of  tlie  Companies  [Consolidation)  Act,  1908  [m). 

1.  The  defendants  admit  that  the  prospectus  of  the  defendant  company 

was  issued  ou  the ,  19 — ,  but  they  deny  that  its  contents  are 

correctly  or  sufiiciently  stated  in  the  Statement  of  Claim. 

2.  The  defendants  deny  that  the  defendant  C.  D.  issued  or  authorised 


(m)  Sec  ante,  pp.  326, 327.  In  stating  statutory  grounds  of  defence,  the  words  of 
the  statute  should,  as  far  as  practicable,  be  followed.  The  onus  of  proving  the 
reasonable  ground  of  belief  is  upon  the  defendant.  He  should  give  particulars  of 
the  grounds  of  his  belief  {Almcm  v.  Oppert,  [1901]  2  K.  B.  576  ;  70  L.  J.  K.  B.  745). 


Digitized  by  Microsoft® 


PRAUD  753 

the  issue  of  the  said  prospectus.  The  defendants  deny  that  the  defendant 
E.  F.  was  a  promoter  of  the  defendant  company. 

3.  The  defendants  deny  that  the  prospectus  contained  any  of  the  state- 
ments or  representations  or  omissions  alleged  in  the  Statement  of  Claim. 
They  deny  that  any  of  the  alleged  statements  or  representations  were 
untrue. 

4.  The  statement  actually  contained  in  the  prospectus  as  to  the 

ia  true.  It  is  neither  untrue  nor  misleading.  The  defendants  deny  the 
allegation  that  none  of  the  said  businesses  were  then,  or  have  since  been, 
transferred  to  the  defendant  company. 

5.  The  defendants   deny  that  the   prospectus  represented   that  the 

Brewery,  and  property  connected  therewith,  was  of  the  value  of 

£ .    It  stated,  as  the  fact  was,  that  the  said  brewery  and  property 

had  been  valued  at  the  said  sum.  The  defendants  say  that  the  said 
brewery  and  property  was  of  the  said  value,  or,  in  the  alternative,  that 
they  honestly  believed  it  to  be  of  that  value.  They  deny  that  such  value 
was  fictitious,  or  that  they  loiew  it  to  be  so.  On  the  contrary,  the  state- 
ment as  to  the  said  value  was  believed  by  the  defendants  to  be  true,  and 
was  based  ou  the  valuation  of  competent  independent  valuers,  which  is  set 

out  in  the  prospectus.    The ,  Limited,  is  now  in  liquidation  because 

the  defendant  company  has  purchased  and  acquired  all  its  undertaldngs 
and  property,  and  pursuant  to  an  arrangement  that  the  said  company 
should  go  into  liquidation  so  soon  as  the  purchase  was  completed. 

6.  The  prospectus  did  not  represent  that  the  property  and  assets  of , 

Limited,  were  acquired  by  the  defendant  company,  or  that  their  value 
amounted  in  the  aggregate  to  the  sum  of  £ — — .  The  prospectus  stated, 
as  the  fact  was,  that  the  defendant  company  was  formed  to  acquire  the 
said  property  and  assets,  and  that  they  had  been  valued  at  the  said  sum. 
The  said  property  and  assets  had  been  valued  at  the  said  sum.  The 
defendants  say  that  the  said  property  and  assets  were  of  the  said  value. 

7.  The  defendants  do  not  admit  that  the  plaintiff  received  a  copy  of 
the  said  prospectus.  They  deny  that  he  acted  on  any  of  the  alleged 
representations,  or  was  misled  by  any  of  the  alleged  omissions,  or  was 
ignorant  of  any  of  the  matters  alleged  to  have  been  concealed.  None  of 
the  alleged  representations  or  omissions,  if  any,  were  material. 

8.  The  defendants  deny  that  the  shares  in  the  defendant  company  are 
worthless. 

9.  The  plaintifi  subscribed  for  the  said  shares  on  the  faith  of  his  own 
judgment  and  inquiries,  and  not  on  the  faith  of  the  said  prospectus. 

10.  The  plaintifi  has  been  guilty  of  delay  and  acquiescence  disentitling 
him  to  rescission  or  repayment. 

Particulars : — 

11.  Bach  of  the  defendants  (other  than  the  defendant  company)  says 
with  respect  to  every  statement  in  the  prospectus  not  purportuig  to  be 
made  on  the  authority  of  an  expert  that  he  had  reasonable  grounds  for 
believing  and  did  up  to  the  time  of  the  allotment  of  shares  believe,  it  to 

B.L.  "  48 
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be  true,  and  with  respect  to  every  statement  in  the  prospectus  purporting 
to  be  a  statement  by,  or  contained  in  what  purports  to  be  a  copy  of  or 
extract  from  a  report  or  valuation  of,  a  valuer,  accountant,  or  other  expert, 
that  it  fairly  represented  the  statement  made  by  such  valuer,  accountant, 
or  other  expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the 
report  or  valuation,  and  that  he  believed,  and  had  reasonable  groimd  for 
believing,  that  the  person  making  the  statement,  report,  or  valuation  was 
competent  to  make  it. 

12.  Each  of  the  defendants  says  that  in  respect  of  all  the  matters  alleged 
he  acted  in  perfect  good  faith,  and  not  fraudulently,  or  with  any  desire  or 
intention  to  deceive  or  mislead. 

13.  The  defendant  company  denies  that  any  of  the  other  defendants  were 
its  agents  in  respect  of  any  of  the  matters  alleged,  or  that  it  issued  the 
said  prospectus,  and  it  will  submit  that  the  Statement  of  Claim  discloses 
no  cause  of  action  against  it,  and  no  facts  entitling  the  plaintifi  to  the 
relief  claimed  against  it. 

14.  Each  of  thedefendantspleads  the  whole  of  the  above  Defence  severally 
for  himself  and  itself,  and  denies  that  the  other  defendants  were  his  or  its 
agents  in  respect  of  any  of  the  matters  alleged,  or  that  he  or  it  is  in  any 
way  liable  for  or  io  respect  of  their  acts  or  defaults  (if  any). 


Defence  to  an  Action  far  a  Fraudulent  Representation  as  to  the  Solvemy  of 

a  third  Person  (n). 

The  requirements  of  the  9  Geo.  i,  c.  14,  s.  6,  have  not  been  complied 
with.  [If  the  representation  is  alleged  by  the  plaintiff  to  have  been  contained 
in  a  letter  or  other  ivriting  signed  by  the  defendant,  the  defendant  must  also 
specifically  deny  the  writing  or  signature  of  the  letttr  or  document.'] 


Gift  (o). 

Defence  to  an  Action  by  an  Executor  for  the  Conversion  of  Goods  vested  in  him 
as  Executor,  denying  his  Property  in  the  Goods,  and  alleging  a  Gift  of 
the  Goods  to  the  Defendant  by  the  Testator.     {See  a  Claim,  ante,  p.  307.) 

1.  The  said  horses  [or,  goods]  were  not  the  plaintifi's. 

2.  The  said  horses  [or,  goods]  were  given  to  the  defendant  by  the  said 
G.  D.  {the  testator)  in  his  lifetime. 


(n)  See  ante,  p.  323.  A  signatiu-o  by  an  agent  or  co-partner  will  not  satisfy  the 
requirements  of  the  section.  (See  76.)  Tlie  section  applies  equally  whether  the 
representation  is  fraudulently  made  or  not  {Clydesdale  Bank  v.  Paton,  [1896]  A.  C. 
381  ;  66  L.  J.  P.  0.  73). 

(o)  To  constitute  a  complete  gift  of  a  chattel  there  must  be  a  delivery  of  pos- 
session to  the  donee  or  his  agent  {Irons  v.  Smallpiece,  3  B.  &  Aid.  651  ;  Cochrane 
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Particulars  are  as  follows  :— [The  gift  was  by  word  of   mouth  on  the 
19 — ,  at ,  aad  the  horses  [or,  goods]  were  fetched  away 


from  C.'s  premises  at by  the  defendant's  servants  on  the 

19 — ,  or,  as  the  case  may  he.'] 


Defence  to  an  Action  by  an  Executor  for  the  Detention  of  a  Watch  and  Chain 
of  Ms  Testator,  that  they  were  given  to  the  Defendant  as  a  Donatio 
mortis  causa  (^). 

1.  Neither  the  watch  nor  the  chaLa  mentioned  in  the  Statement  of  Claim 
was  ever  the  property  of  the  plaintiff. 

2.  They  were  on  the ,  19 — ,  handed  by  the  said  C.  D.  {the 


V.  Moore,  25  Q.  B.D.  57  ;  59  L.  J.  Q.  B.  377).  The  delivery  may  be  before,  at 
the  time  of,  or  after  the  words  of  gift  {Cochrane  v.  Moore,  25  Q.  B.  D.  at  p.  70  ; 
AUerson  v.  Peel,  64  L.  T.  N.  S.  646 ;  Gain  v.  Moon,  [1896]  2  Q.  B.  283,  288  ;  35 
L.  J.  Q.  B.  587).  It  need  not  necessarily  be  a  manual  delivery,  it  is  enough  i£  it 
is  such  as  the  subject-matter  is  reasonably  capable  of  {Kilpin  v.  Bailey,  [1892] 
1  Q.  B.  682  ;  Rawlinson  v.  Mort,  21  Times  L.  R.  774). 

Where  the  thing  to  be  given  is  already  in  the  possession  of  the  intended  donee  a 
valid  gift  may  be  made  by  word  of  mouth  followed  by  a  change  in  the  character 
of  the  possession  {Kilpin  v.  Eatley,  supra ;  Cain  v.  Moon,  supra). 

A  gift  of  substantial  character  and  importance  made  to  one  who  stands  in  a  con- 
fidential relation  to  the  donor  will  be  set  aside  by  the  Court  on  the  application  of 
the  donor  within  a  reasonable  time,  unless  it  is  shown  that  the  donor  in  making  the 
gift  had  competent  independent  advice  {Rhodes  v.  Bate,  L.  E..  1  Ch.  252,  257  ; 
35  L.  J.  Ch.  267 ;  Allcard  v.  Skinner,  36  Ch.  D.  145,  185 ;  56  L.  J.  Ch.  1052  ; 
Powell  V.  Powell,  [1900]  1  Ch.  243  ;  Willis  v.  Barron,  [1902]  A:  C.  271  ;  71  L.  J. 
Ch.  609). 

Such  gifts  are  voidable  and  not  void,  and  may  after  the  confidential  relationship 
has  ceased  and  when  the  donor  is  no  longer  influenced  thereby,  be  affirmed  by 
the  donor  {Allcard  v.  Skinner,  supra ;  Mitchell  v.  Homfray,  8  Q.  B.  D.  587  ;  50 
L.  J.  Q.  B.  460). 

{p)  A  donatio  mortis  causa  is  one  given  by  a  person  in  contemplation  of  approach- 
ing death  to  another  upon  the  terms  that,  if  death  does  not  take  place  as  antici- 
pated, the  thing  given  is  to  revert  to  the  donor.  (See  Ingpen  on  Ezors.,  pp.  300 — 
303 ;  Cain  v.  Moon,  [1896]  2  Q.  B.  283 ;  36  L.  J.  Q.  B.  587 ;  Solicitor  to  Treasury 
V.  Lewis,  [1900]  2  Ch.  812  ;  63  L.  J.  Ch.  833.) 

To  constitute  a  valid  donatio  mortis  causa  the  donor  must  both  part  with  the 
possession  and  the  control  of  the  thing  given  {Hawkins  v.  Blewitt,  2  Esp.  663  ; 
Solicitor  to  Treasury  v.  Lewis,  supra). 

A  bond,  a  poUcy  of  insurance  on  the  donor's  life,  a  deposit  note,  a  bill  or  note 
indorsed  to  the  donee  or  payable  to  bearer,  or  the  cheque  of  a  third  party,  may  be 
the  subject  of  such  a  gift  ( Witt  v.  Amis,  1  B.  &  S.  109  ;  30  L.  J.  Q.  B.  318  ;  Clement 
V.  Cheesman,  27  Ch.  D.  631  ;  54  L.  J.  Ch.  158  ;  In  re  Dillon,  44  Ch.  D.  76  ;  59 
L.  J.  Ch.  420). 
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testator),  since  deceased,  in  contemplation  of  his  then  approaching  death,  to 
the  defendant  and  given  to  him  by  the  said  C.  D.  as  a  donatio  mortis 
causa. 


HlOHWAYS   {q). 
Defence  to  the  Claim  on  p.  331  for  Ea/pense  caused  by  Extraordinary  Traffic. 

1.  The  defendants  do  not  admit  paragraphs  1,  2,  5,  and  6  of  the  State- 
ment of  Claim. 

2.  The  defendants  deny  that  they  have  subjected  the  highway  referred 
to  in  paragraph  3  of  the  Statement  of  Claim  to  excessive  weight  or  extra- 
ordinary traffic,  or  that  they  have  caused  damage  to  the  said  highway  as 
alleged  in  the  said  paragraph  or  at  all. 

3.  The  defendants  deny  that  the  plaintifi's  surveyor  certified  as  alleged 
in  paragraph  3  of  the  Statement  of  Claim  or  that  his  alleged  certificate 
was  valid  and  in  accordance  with  the  provisions  of  section  23  of  the  High- 
ways and  Locomotives  Amendment  Act,  1878.  [Here  add  the  grounds  on 
which  invalidity  is  alleged.] 

4.  The  defendants  deny  that  the  plaintifis  have  repaired  the  said  highway 
or  have  incurred  expenses  or  suffered  damage  as  alleged  in  paragraphs 
3  to  6  of  the  Statement  of  Claim  or  at  all,  and  say  that,  if  the  plaintifis 
have  repaired  the  said  highway  (which  is  not  admitted),  such  repair  was 
not  rendered  necessary  by  any  traffic  conveyed  along  or  over  the  said 
highway  by  or  in  consequence  of  the  order  of  the  defendants  as  alleged . 
They  deny  each  and  every  allegation  contained  in  paragraphs  3  and  4  of 
the  Statement  of  Claim. 

5.  Alternatively,  if  the  plaintifis  have  incurred  expenses  or  sufiered 
damage  as  alleged  in  the  Statement  of  Claim  (which  is  not  admitted),  such 
expense  and  damage  arose  from  the  failure  of  the  plaintifis  themselves 


So  may  a  Post  Office  Savings  Bank  book  {In  re  Weston,  [1902]  1  Ch.  680 ;  71 
L.  J.  Ch.  343).  But  not,  as  a  rule,  the  cheque  of  the  donor  himself  drawn  upon 
his  banker,  because  the  death  operates  as  a  revocation  of  the  banker's  authority 
to  pay  it  (In  re  Beaumont,  [1902]  1  Ch.  889  ;  71  L.  J.  Ch.  478 ;  but  see  per 
Lindley,  L.J.,  in  In  re  Dillon,  supra),  nor  an  ordinary  certificate  of  railway  or 
other  shares  requiring  a  further  document  of  transfer  to  pass  the  property  {Moore 
v.  Moore,  L.  B.  18  Bq.  474 ;  43  L.  J.  Ch.  617  ;  In  re  Weston,  siipra ;  but  see  In  re 
Dillon,  supra). 

In  pleading  such  a  gift,  the  facts  and  circumstances  should  be  set  forth.  (See 
Tovmsend  v.  Parker,  30  W.  R.  287  ;  43  L.  T.  N.  S.  755.) 

{q)  See  ante,  p.  329,  and  post,  p.  864.  The  provisions  of  s.  109  of  the  Highways 
Act,  1835,  and  s.  264  of  the  Public  Health  Act,  1875,  which  in  certain  oases  required 
notice  of  action  and  limited  the  time  for  the  bringing  of  the  action,  &c.,  have  been 
repealed  by  s.  2  of  the  Public  Authorities'  Protection  Act,  1893,  and  the  protection 
afforded  by  that  Act  has  been  substituted.     (See  post,  p.  811.) 
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to  maintain  and  keep  the  said  highway  in  a  state  fit  to  carry  the  traffic 
upon  or  to  be  expected  upon  the  said  highway. 

6.  The  defendants  will  further  contend  that  the  winning  and  carrying 
of  coal  is  a  recognised  industry  m  the  neighbourhood  in  which  the  — 
Eoad  is  situate. 


Husband  and  Wife  (r). 


Infant  (s). 


(r)  Coverturo  at  or  after  the  time  of  aotion  brought  is  no  defence  to  an  action 
in  respect  of  a  wrong  independent  of  contract  brought  by  or  against  a  woman,  and 
is  not  in  itself  any  sufficient  ground  for  applying  to  have  the  husband  joined  as  a 
party.  So,  too,  coverture  at  the  time  of  the  committing  of  the  wrong  is  no  defence 
to  any  such  action.     (See  the  M.  W.  P.  Act,  1882,  s.  1  (2)  ;  and  ante,  pp.  333,  334.) 

The  husband  and  wife  may,  and  in  general  should,  be  sued  jointly  for  wrongs 
committed  by  the  wife  during  coverture,  and  in  such  actions,  there  being  no 
separate  claim  against  the  wife's  property,  they  cannot  plead  separate  defences 
{Beaumont  v.  Kaye,  [1904]  1  K.  B.  292  ;  73  L.  J.  K.  B.  213). 

Where  the  husband  has  not  authorised  or  participated  in  a  wrong  committed  by 
his  wife  during  the  coverture,  he  cannot  properly  be  sued  alone  for  it  without  the 
wife  being  joined  as  a  defendant  (see  Lush,  Husband  and  Wife,  3rd  ed.,  p.  311) ; 
and,  therefore,  although,  since  the  abolition  by  Ord.  XXJ.,  r.  20,  of  pleas  in 
abatement,  the  non-joinder  of  the  wife  in  such  action  is  not  pleadable  as  a  defence, 
it  will  be  ground  for  an  application  by  him  for  a  stay  of  proceedings  until  the  wife 
is  so  joined.     (See  ante,  pp.  335,  441  (n).) 

If  the  husband  sues  alone  in  respect  of  a  wrong  committed  after  1882  to  the 
person  or  to  the  separate  property  of  the  wife,  the  defendant  may  apply  to  have 
the  wife  joined  as  a  co-plaintiff.  (See  Beasley  v.  Money,  [1891]  1  Q.  B.  509  ;  60 
L.  J.  Q.  B.  408.) 

A  defendant,  sued  by  a  married  woman  for  trespass  to  a  house  which  is  her 
separate  property  and  in  her  sole  occupation,  cannot  defend  himself  by  setting 
up  the  husband's  authority  for  entering  the  house,  unless,  perhaps,  where  such 
entry  was  for  the  purpose  only  of  enabling  the  husband  to  have  the  benefit  of 
his  wife's  society  {Weldon  v.  De  Bathe,  14  Q.  B.  D.  339  ;  54  L.  J.  Q.  B.  114  ;  see 
jB.  v.  Jackson,  [1891]  1  Q.  B.  671  ;  60  L.  J.  Q.  B.  346). 

Coverture  is  no  longer  a  disabihty  preventing  a  married  woman  from  suing  for 
a  wrong  done  to  her  person  or  property ;  consequently  a  reply  of  coverture 
cannot  be  pleaded  in  such  actions  to  a  defence  under  the  Statutes  of  Limitation, 
(See  post,  p.  904,  and  ante,  pp.  627,  628.) 

The  absence  of  separate  property  is  no  defence  for  a  married  woman  sued 
for  a  wrong  independent  of  oontiajcHWhittaker  v.  Kershaw,  4:5  Ch.  D.  320;  60 
L.  J.  Ch.  9). 

(s)  See  "  Infant,"  ante,  p.  596  ;  "  Limitation,  Statutes  of,"  ante,  pp.  627,  631, 
and  post,  p.  904  ;  and  "  Netjligence,"  post,  p.  795. 

Infancy  is  no  defence  to  an  aotion  for  a  wrong  mdcpendcnt  of  contract.  (See 
Bristow  V.  Eastman,  1  Esp.  171,  172 ;   B.  v.  MacdonaU,  15  Q.  B.  D.  323 ;   and 
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Injunction  (^.). 

contrast  Bumard  v.  Haggis,  14  C.  B.  N,  S.  45  ;  32  L.  J.  0.  P.  189,  with  Jennings 
V.  Rundall,  8  T.  R.  335). 

But  it  is  in  general  a  defence  to  an  action  for  a  tort  arising  out  of  a  contract, 
where  the  claim  is  reaUy  founded  on  contract,  as  in  the  case  of  an  action  for 
negligence  as  a  bailee  (76.) ;  and  it  forms  a  defence  to  a  common  law  action  for 
fraudulently  obtaining  a  contract  by  a  false  representation  that  the  defendant 
was  of  fuU  age.     (See  ante,  p.  597.) 

An  infant  workman  is  not,  by  agreeing  to  accept  or  even  by  accepting  com- 
pensation under  the  Workmen's  Compensation  Act,  1906,  in  respect  of  an  accident, 
barred  of  his  right  to  bring  a  common  law  action  against  his  master  for  the  same 
accident,  where  it  is  not  for  his  benefit,  as  a  whole,  that  such  agreement  or  accept- 
ance should  bind  him  imder  s.  1,  sub-s.  2  (b)  {^Stephens  v.  Dudbridge  Ironworks  Co., 
[1904]  2  K.  B.  225  ;  73  L.  J.  K.  B.  739  ;  and  see  ante,  p.  598). 

An  infant  by  a  contract  of  service  may  validly  contract  himself  out  of  the 
Employers'  Liability  Act,  where  the  contract,  as  a  whole,  is  for  his  benefit  [Clemenls 
v.  L.  dk  N.  W.  By.  Co.,  [1894]  2  Q.  B.  482  ;  63  L.  J.  Q.  B.  837). 

(0  In  an  action  for  an  injunction,  as  in  other  actions,  the  defendant  in  his 
Defence  may  deny  any  material  fact  relied  upon  by  the  plaintiff,  or  may  plead 
affirmatively  any  facts  which  show  that  the  plaintiff  has  no  right  of  action,  or  is 
not  entitled  to  the  relief  sought,  e.g.,  laches  or  acquiescence ;  undue  hardship  ; 
inability  of  the  Court  to  enforce  the  injunction  or  of  the  defendant  to  obey  it ; 
that  damages  are  an  adequate  remedy,  &c.  It  is  not  necessary  to  plead 
expressly  that  the  plaintiS  is  not  entitled  to  the  injunction  which  he  claims, 
This  would,  indeed,  be  pleading  law.  But  where  the  plaintiff  has  set  out  in  his 
Statement  of  Claim  the  facts  on  which  he  relies  as  entitling  him  to  an  injunction, 
the  defendant,  in  addition  to  traversing  those  facts,  may,  if  he  thinks  fit,  place 
on  the  record  an  objection  in  point  of  law.  (See  ante,  p.  461 ;  Day  v.  Broivnrigg, 
10  Ch.  D.  294 ;  48  L.  J.  Ch.  173  ;  Siddons  v.  Short,  2  C.  P.  D.  572  ;  46  L.  J.  C.  P. 
795 ;   Woolley  v.  Broad,  [1892]  I  Q.  B.  806  ;  61  L.  J.  Q.  B.  259.) 

It  is  a  defence  to  an  action  for  an  injunction  that  the  acts  complained  of  were 
required  or  authorised  by  statute,  or  were  necessarily  done  in  the  execution  of 
works  which  the  defendants  were  required  or  authorised  to  execute  by  statute 
{Metropolitan  Asylum  District  v.  HiU,  6  App.  Cas.  193  ;  60  L.  J.  Q.  B.  353  ; 
L.  B.  *  8.  C.  By.  Co.  v.  Truman,  11  App.  Cas.  45;  55  L.  J.  Ch.  354; 
National  Telephone  Co.  v.  Baker,  [1893]  2  Ch.  186  ;  62  L.  J.  Ch.  699  ;  Bapier  v. 
London  Tramways  Co.,  [1893]  2  Ch.  588 ;  63  L.  J.  Ch.  36  ;  "  Nuisance,"  arUe,  pp. 
379,  380). 

Where  the  defendant  claims  no  right  to  commit  the  wrongful  act  complained 
of,  and  where  it  does  not  appear  to  the  Court  reasonably  to  be  apprehended  that 
it  will  again  be  committed  by  the  defendant,  an  injunction  will  not,  in  general, 
be  granted  {Original  HarUepool  Collieries  v.  Qibb,  6  Ch.  D.  713  ;  46  L.  J.  Ch.  311  ; 
Barier  v.  Penley,  [1893]  2  Ch.  447,  460  ;  62  L.  J.  Ch.  623). 

Mere  lapse  of  time  alone  will  not  prevent  the  Courts  from  granting  an  injunction 
in  aid  of  a  legal  right,  which  has  been  established,  and  which  is  not  itself  barred 
by  lapse  of  time  {Fullwood,  v.  FuUwood,  9  Ch.  D.  176  ;  47  L.  J.  Ch.  469  ;  and  see 
AU.-Oen.  V.  Colney  Hatch  Asylum,  L.  R.  4  Ch.  146,  160 ;  38  L.  J.  Ch.  265). 
Acquiescence  or  laches  on  the  part  of  the  plaintiff  may  bar  the  right  to  an 
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Innkeeper. 

Defence  to  a  Claim  for  Loss  of  or  Injury  to  Goods  brought  hy  a  Guest  into 

an  Inn  (m). 

1.  The  defendant  was  not  at  any  time  material  in  this  action  an  inn- 
keeper, nor  did  he  keep  a  common  inn  for  the  accommodation  of  travellers. 

2.  The  plaintiii  was  not  a  traveller,  nor  was  he  a  guest  at  the  defendant's 
inn. 

3.  The  plaintifE  did  not  brmg  any  of  the  goods  mentioned  in  the  State- 
ment of  Claim  into  the  defendant's  inn,  nor  were  any  of  them  within  the 
inn  [or  in  the  custody  of  the  defendant  or  his  servants]. 

4.  The  loss  \pr,  injury]  complained  of  was  caused  by  the  negligence  of 
the  plaintifi  himself,  and  not  by  any  negligence  or  default  on  the  part  of 
the  defendant  or  any  servant  of  his. 

Particulars  are  as  follows  : — [State  particulars  of  the  negligence,  cfcc]  {x). 


Defence  to  a  Claim  exceeding  £30  for  Loss  of  or  Injury  to  Goods  loithin  s.  1 
of  the  InnJceepers  Act,  1863,  stating  Facts  protecting  the  Defendant 
under  that  Act  from  Liability  to  any  greater  Amount  than  £30  (y). 

Except  as  to  £30,  part  of  the  money  claimed,  the  defendant  says  that 
he  was  an  innkeeper  within  the  meaning  of  the  Innkeepers  Act,  1863,  and 
the  goods  were  [describe  the  goods,  showing  that  they  were  goods  or  property 
within  the  Act],  and  were  brought  to  his  inn  by  the  defendant  as  a  guest 

injunction.  (See  Stardey  v.  Earl  of  Shrewsbury,  IL.  R.  19  Eq.  616 ;  44  L.  J.  Oh.  389 ; 
Sayers  v.  Collyer,  28  Ch.  D.  103  ;  54  L.  J.  Ch.  1.)  See  a  precedent  of  a  plea  of 
laches,  post,  p.  858. 

{u)  As  to  what  constitutes  an  innkeeper,  and  as  to  his  duties,  see  ante,  p.  339. 

(x)  The  defendant  may  rebut  b^  prima  facie  liability  for  loss  of  or  injury  to  the 
guest's  goods,  while  at  his  inn,  by  showing  that  the  loss  or  injury  was  occasioned 
by  the  negligence  of  the  plaintifE,  or  by  the  act  of  God,  or  of  the  King's  enemies 
{Morgan  v.  Bavey,  6  H.  &  N.  265 ;  30  L.  J.  Ex.  261 ;  Herbert  v.  Markwell,  45 
L.  T.  649  ;  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  II ;  60  L.  J.  Q.  B.  209) ; 
or  perhaps  by  showing  that  the  loss  or  injury  was  caused  by  mere  accident  without 
any  negligence  or  default  on  the  part  of  the  defendant  {Dawson  v.  Ohamney, 

5  Q.  B.  164 ;  but  see  Morgan  v.  Ravey,  6  H.  &  N.  265  ;  30  L.  J.  Ex.  261  and 
Butler  V.  Quitter,  17  Times  L.  R.  159). 

In  order  that  the  innkeeper  may  be  exonerated  by  the  contributory  negligence 
of  the  guest,  it  must  appear  that  the  loss  would  not  have  happened  if  the  guest  had 
used  the  ordinary  care  that  a  prudent  man  might  reasonably  be  expected  to  take 
{OasMll  V.  Wright,  6  E.  &  B.  891,  900  ;  Oppenheim  v.  White  Lion  Hotel  Co.,  L.  R. 

6  0.  P.  615;  25L.  T.  93). 

{y)  See  the  Innkeepers  Act,  1863  (26  &  27  Vict.  o.  41),  s.  1. 
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at  such  inn,  and  the  defendant  duly  complied  with  section  3  of  the  said 
statute,  and  the  said  goods  were  not,  nor  were  any  of  them,  lost  or  injured 
through  the  wilful  act,  default,  or  neglect  of  the  defendant  or  of  any  servant 
in  his  employ,  and  were  not,  nor  were  any  of  them,  deposited  expressly  for 
safe  custody  with  the  defendant. 


Defunct,  denying  Liability  and  setting  up  a  Notice  limiting  Liability,  and 
•paying  Money  into  Court. 

1.  The  defendants  deny  that  they  or  their  servants  were  guilty  of  any 
negligence,  default  or  wiKul  act,  or  that  any  of  the  plaintifis'  goods  were 
taken  and  carried  away  or  lost  (if  at  all)  by  or  by  reason  of  any  negligence, 
default  or  wilful  act  of  the  defendants  or  their  servants. 

2.  The  taking  and  carrying  away  and  loss  of  the  said  goods  did  not 
arise  from  any  act  or  default  on  the  part  of  the  defendants  or  their  servants 
or  under  any  circimistances  such  as  would  render  the  defendants  liable  in 
respect  thereof. 

3.  The  said  taldng  and  carrying  away  and  loss  arose  (if  at  all)  from  the 
negligence  of  the  plaintifis.    Particulars  : — [State  them.] 

i.  The  defendants  do  not  admit  that  the  said  goods  or  any  of  them  were 
taken  or  carried  away  or  lost. 

5.  In  the  alternative  the  defendants  say  that  the  defendants  received 
the  plaintifis  into  the  said  inn  and  the  plaintifis  became  guests  therein  on 
and  subject  to  the  terms  contained  in  a  printed  notice  exhibited  in  the  said 
iim,  one  of  which  terms  was  that  the  defendants  should  not  be  responsible 
for  property  or  valuables  lost  in  the  said  inn  unless  given  into  the  charge 
of  the  manager  to  be  placed  in  the  strong  room.  The  plaintifis'  said 
goods  were  not  given  into  the  charge  of  the  manager  to  be  placed  in  the 
strong  room,  and  the  defendants  accordingly  deny  that  they  were  or  are 
responsible  in  respect  thereof. 

6.  Further  in  the  alternative,  whilst  denying  any  liability,  the  defendants 
say  that  they  duly  complied  with  section  3  of  the  statute  26  &  27  Vict, 
c.  41,  and  that  under  section  1  of  that  statute  they  are  not  liable  (if  at  all) 
to  a  greater  amount  than  £30,  and  they  bring  into  Court  the  sum  of  £30 
and  say  that  the  same  is  sufficient  to  satisfy  the  plaintifis'  claim. 


Defence  that  the  Goods  were  detained  under  a  Right  of  Lien  (z)  :  see  "  Lien," 

post,  p.  776. 


(z)  An  innkeeper  has  a  hen  on  the  goods  of  his  guest  for  the  amount  of  his  bill. 
The  lien  extends  to  goods  of  a  third  person  which  are  brought  to  the  inn  under 
such  cu'cumstances  as  to  make  it  the  duty  of  the  innkeeper  to  receive  them 
(Robins  v.  Gray,  [1895]  2  Q.  B.  501 ;  65  L.  J.  Q.  B.  44).  It  is  a  general  lien  on 
the  property  for  all  the  innkeeper's  charges  against  the  guest  {MuUincr  v.  Florence, 
3  Q.  B.  D.  484  ;  47  L.  J.  Q.  B.  700).     Such  Men  on  a  guest's  horses  is  not  lost  by 
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Insanity  (a). 


Judgment  Eecovered  (?>). 

bee  forms  of  pkas — To  an  action  for  negligent  navigation,  of  a  judgment 
against  the  plaintiff  in  the  Admiralty  Court  respecting  the  same  cause  of 

reason  of  their  being  occasionaUy  taken  out  for  use  by  the  guest  {Allen  v.  Smith, 
12  C.  B.  N.  S.  638  ;  31  L.  J.  0.  P.  306).  Nor  is  it  lost  or  waived  by  the  acceptance 
of  a  security  from  the  guest  for  the  amount  of  the  charges,  unless  there  is  something 
in  the  nature  of  the  security,  or  in  the  facts  of  the  case,  inconsistent  with  the 
existence  or  continuance  of  the  lien  (Angus  v.  M'LacMan,  23  Ch.  D.  330 ;  52 
L.  J.  Ch.  587). 

At  common  law,  an  innkeeper's  lien  gave  no  right  of  sale,  and  an  attempted 
sale  by  the  innkeeper  was  a  waiver  of  the  lien  (see  Jones  v.  Pearle,  1  Str.  556  ; 
Mulliner  v.  Florence,  swpra) ;  but  such  right  is  now  given  by  s.  1  of  the  Innkeepers 
Act,  1878  (41  &  42  Vict.  o.  38),  under  the  circumstances  and  subject  to  the  pro- 
visoes therein  mentioned. 

(as)  Insanity  is  no  defence  to  an  action  for  a  wrong,  at  any  rate  where  the  wrong 
is  independent  of  intention.  Thus,  a  lunatic  may  be  liable  for  an  assault  or  other 
trespass  {Weaver  v.  Ward,  Hob.  134;  Bac.  Abr.  Trespass,  G.  1) ;  and  a  lunatic 
mnkeepor  was  held  liable  for  the  negligent  loss  of  a  guest's  goods  {Cross  v.  Andrews, 
Cro.  Eliz.  622).     See  further,  ante,  pp.  190,  191,  600,  849. 

(6)  See  ante,  p.  614  et  seq.  The  rule  that  a  previous  recovery  of  judgment  is  a 
bar  to  a  subsequent  action  for  the  same  cause  applies  to  actions  for  wrongs  as 
well  as  to  actions  on  contracts.  It  is  no  defence  to  an  action  for  maUcions  prose- 
cution that  the  plaintiff  has  previously  recovered  judgment  against  the  defendant 
in  an  action  for  false  imprisonment  in  respect  of  the  same  charge  {Guest  v.  Warren, 
9  Ex.  379).  So  a  recovery  in  an  action  for  damage  to  the  plaintiff's  goods  by  the 
defendant's  negligence  in  driving  was  held  to  be  no  bar  to  a  subsequent  action  by 
the  plaintiff  for  injuries  to  his  person  occasioned  by  the  same  act  of  negligence  on 
the  part  of  the  defendant  which  had  caused  the  damage  to  the  goods  {Brunsden  v. 
Humphrey,  14  Q.  B.  D.  141  ;  63  L.  J.  Q.  B.  476  ;  see  Serrao  v.  Noel,  15  Q.  B.  D. 
549).  But  where  a  plaintiff  who  had  recovered  a  judgment  agamst  the  defendant 
in  an  action  for  libel  afterwards  brought  another  action  against  him  in  respect  of 
other  parts  of  the  same  Ubel,  raising  substantially  the  same  points  as  in  the  former 
action, the  Statementof  Claim  in  the  latter  action  was  struck  out  imderOrd.  XXV., 
r,  4  {MacdougaM  v.  Knight,  25  Q.  B.  D.  1  ;  59  L.  J.  Q.  B.  517).  Where  a  plaintiff 
in  an  action  on  a  patent  had  obtained  a  judgment  establishing  the  validity  of  his 
patent,  it  was  held  that  in  a  second  action  by  him  against  the  same  defendant  for 
infringements  of  the  same  patent,  the  defendant  could  not  again  impeach  the 
validity  of  the  patent,  although  he  alleged  grounds  not  put  forward  in  the  first 
action  {Shoe  Machinery  Co.  v.  C^itlan,  [1896]  1  Ch.  667  ;  65  L.  J.  Ch.  314). 

Where  the  cause  of  action  is  continuing,  as  in  the  case  of  trespass  by  placing 
obstructions  on   plaintifi's  land,  a  judgment  recovered  in  a  former  action  is  no 
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(Kiion  :  Harris  v.  WUlis,  15  C.  B.  710  ;  Ndson  v.  Couch,  15  C.  B.  N.  S.  99  ; 
33  L.  J.  C.  P.  46  ;  to  an  action  for  negligent  navigation,  of  a  foreign  judgment 
against  the  plaintiff  in  respect  of  the  satne  grievances  :  General  Steam  Navi- 
gation Co.  V.  Guillion,  11  M.  &  W.  878. 

See  also  forms  of  pleas — Of  a  judgment  recovered  against  a  co-trespasser  for 
the  same  trespasses  :  Basham  v.  Lumley,  3  C.  &  P.  489  n.  (a) ;  in  an  action 
for  a  conversion  of  goods,  that  the  conversion  was  committed  by  the  defendant 
jointly  with  another,  and  a  judgment  recovered  by  the  plaintiff  against  the 
latter  for  the  same  conversion  :  BucMand  v.  Johnson,  15  C.  B.  145  ;  to  an 
action  for  the  conversion  of  goods,  that  the  plaintiff  recovered  judgrmnl  and 
received  satisfaction  in  an  action  for  the  conversion  of  the  same  goods  against 
a  third  party  from  whom  the  defendant  purchased  them  :  Cooper  v.  Shepherd, 
3  C.  B.  266. 


defence.     (See  Holmes  v.  Wilson,  10  A.  &  E.  503  ;  Boimjer  v.  Cook,  4  C.  B.  236.) 
As  to  subsidences  of  land  from  mining,  see  post,  p.  829. 

A  judgment  recovered  in  replevin  is  a  bar  to  a  subsequent  action  for  damages  in 
respect  of  the  same  taking  of  the  goods.  (See  Gibbs  v.  Cruikshanh,  L.  E.  8  C.  P. 
454 ;  42  L.  J.  0.  P.  273.) 

A  judgment  recovered  against  one  of  several  joint  wrongdoers  is  a  bar  to  an 
action  against  the  others  for  the  same  cause,  even  if  the  judgment  remains  un- 
satisfied {Broiim  V.  Wootton,  Yelv.  67  ;  Cro.  Jae.  73  ;  King  v.  Hoare,  13  M.  &  W. 
494,  504  ;  Brinsmead  v.  Harrison,  L.  R.  6  C.  P.  584  ;  7  lb.  547  ;  40  L.  J.  C.  P. 
281  ;  41  lb.  190).  But  this  rule  does  not  apply  where  the  rights  of  action  against 
the  different  wrongdoers  are  different,  although  arising  out  of  the  same  trans- 
actions.    (See  Mayor  of  Saljord  v.  Lever,  [1891]  1  Q.  B.  168 ;  60  L.  J.  Q.  B.  39.) 

The  acceptance  of  compensation  under  an  award  made  by  a  London  police 
magistrate  imder  the  6  &  7  Vict,  c.  86,  s.  28,  against  an  omnibus  driver  on  an 
information  for  furious  driving  is  a  bar  to  a  subsequent  action  for  damages  against 
his  employers  ( Wright  v.  L.  G.  O.Co.,2Q.  B.  D.  27 1 ;  46  L.  J.  Q.  B.  429).  But  an  order 
obtained  from  such  magistrate  under  the  2  &  3  Viot.  o.  71,  !^.  40,  for  the  delivery 
up  of  goods  detained,  and  the  acceptance  of  the  goods  thereunder,  is  no  bar  to  a 
subsequent  action  brought  against  the  person  who  detained  the  goods  for  special 
damage  caused  by  then-  detention  {Midland  Bij.  Co.  v.  Martin,  [1893]  2  Q.  B. 
172  ;  62  L.  J,  Q.  B.  517).  As  to  the  effect  of  a  certificate  of  justices  in  the  case 
of  assault  or  battery,  see  post,  p.  851. 

The  recovery  of  judgment  in  conversion  or  detinue,  if  unsatisfied,  does  not 
change  the  property  in  the  goods  the  subject  of  the  action  (Brinsmead  v.  jffor- 
rison,  supra ;  Ex  p,  Drake,  5  Oh.  D.  866  ;  46  L.  J.  Bank.  105).  But  where  in  an 
action  for  conversion  the  fuU  value  of  the  goods  has  been  assessed  and  recovered 
as  damages,  the  satisfaction  of  the  judgment  has  the  effect  of  vesting  the 
property  in  the  defendant  (/6.). 

In  an  action  by  an  informer  for  a  penalty  under  a  statute,  a  judgment  recovered 
in  a  former  action  brought  by  another  informer  in  collusion  with  the  defendant  in 
respect  of  the  same  matters  was  held  to  be  no  defence  (Girdlesione  v.  BrigJiion 
Aquarium  Co.,  3  Ex.  D.  137  ;  4  lb.  107). 

As  to  the  defence  of  a  judgment  against  the  plaintiff  in  a  former  action  for  the 
same  cause,  see  "  Estoppel,"  ante,  pp.  557,  616, 
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Juris  oiCTioN  (c). 

Befarxc  lo  an  Action  for  Trespass  to  Land,  thai  the  Land  ivas  situate  Abroad, 
and  that  the  English  Courts  had  no  Jurisdiction  to  adjudicate  upon  the 
Claim ;  British  South  Africa  Co.  v.  Gompanhia  de  Monambique,  [18931 
A.  C.  602  ;  63  L.  J.  Q.  B.  70. 


(c)  Defences  on  the  ground  of  want  of  jurisdiction  should  state  the  facts 
sufficiently  to  show  that  the  Court  in  which  the  action  is  brought  has  no  jurisdic- 
tion.^ Such  defences  are  now  pleaded  in  the  ordinaiy  manner,  and  require  no 
special  formalities, 

The  English  Courts  have  no  jurisdiction  to  entertain  an  action  for  damages  for 
trespass  to  land  situate  in  a  foreign  country  or  to  decide  any  question  as  to  the 
title  to  foreign  land  {British  South  Africa  Co.  v.  Gompanhia  de  Mozambique,  [1893] 
A.  C.  602  ;  63  L.  J.  Q.  B.  70). 

But  an  action  may  properly  be  brought  in  this  country  for  a  tort  committed 
abroad  to  goods  or  to  the  person,  where  no  question  arises  as  to  the  ownership  of 
foreign  land.     (See  lb. ;  and  Mostyn  v.  Fabrigas,  1  Sm.  L.  C,  11th  ed.,  p.  691.)l 

An  action  cannot  be  maintained  in  this  country  for  an  act  justifiable  by  the  law 
of  the  place  where  it  is  committed,  although  if  committed  here  it  would  have  been 
an  actionable  tort  {Phillips  v.  Ei/re,  L.  R.  6  Q.  B.  1,  28 ;  40  L.  J.  Q.  B.  28  ; 
Carr  v.  Fracis,  [1902]  A.  C.  176  ;  71  L.  J.  K.  B.  361).  But  an  action  wUl  lie  here 
if  the  act  complained  of  would  be  an  actionable  tort  if  committed  here  and  is 
either  a  tort  or  a  crime  by  the  law  of  the  land  where  it  was  committed  (Machado  v, 
Fontes,  [1897]  2  Q.  B.  231 ;  66  L.  J.  Q.  B.  642). 

Foreign  sovereigns  or  states  are  not  in  general  amenable  to  the  jurisdiction  of 
the  Courts  of  this  country,  and  cannot  ordinarily  be  sued  here  {The  Parlement 
Beige,  6  P.  D.  197 ;  MigheU  v.  Sultan  ofJohore,  [1894]  1  Q.  B.  149  ;  63  L.  J.  Q.  B. 
593).  But  they  may  be  sued  here  if  they  submit  to  the  jurisdiction,  or,  it  seems, 
if  they  are  necessarily  joined  as  defendants  in  respect  of  property  held  for  them 
by  trustees  within  the  jurisdiction.  If  a  foreign  sovereign  or  state  brings  an 
action  in  this  country,  the  defendant  may  plead  any  set-ofi  or  counterclaim  which 
is  connected  with  the  subject-matter  of  the  claim ;  but  he  cannot  recover  any 
judgment  for  the  excess  of  the  counterclaim  over  the  claim  {Strousberg  v.  Re-public 
of  Costa  Rica,  29  W.  R.  125  ;  44  L.  T.  199  ;  South  African  Republic  v.  La  Com- 
pagnie,  die,  [1897]  2  Ch.  487 ;  [1898]  1  Ch.  190 ;  67  L.  J.  Ch.  92  ;  Imperial 
Japanese  Oovemment  v.  P.  dk  0.  Navigation  Co.,  [1895]  A.  C.  644 ;  64  L.  J.  P.  C, 
107).  If  they  sue  in  this  country,  the  defendant  is  entitled  to  counterclaim  against 
them  in  the  action  (lb.). 

As  to  the  privilege  of  ambaasadors,  &c.,  see  ante,  p.  499. 

The  governor  of  an  English  colony  is  not  in  general  privileged  from  being  sued 
here  for  acts  done  in  the  colony,  (See  Mostyn  v.  Fabrigas,  supra  ;  Musgrave  v. 
Pidido,  5  App.  Cas.  102  ;  49  L.  J.  P.  C.  24.) 

Within  the  stannaries  of  Cornwall  aU  privileged  tinners  were  in  general  entitled 
to  be  sued  only  in  the  Court  of  the  Vice-Warden  of  the  Stannaries  in  respect  of 
causes  of  action  arising  within  that  jurisdiction,  and  they  are  still  exempt  from 
being  sued  in  the  High  Court  of  Justice  in  respect  thereof  {Newton  v.  Nancarrow, 
15  Q.  B.  144  ;  19  L.  J.  Q.  B.  314).     The  jurisdiction  of  the  Stannaries  Court  is  by 
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Justice  op  the  Peace  (d). 


Leave  and  Licence  (e). 

Defence  of  Leave  and  Licence. 

The  defendant  did  what  was  complained  of  by  the  plaintifi's  leave. 
Particulars  •.—[Set  out  the  pa/rticulars  sJiowing  when  and  how  the  leave 
ivas  granted.] 

the  Stannaries  Court  (Abolition)  Act  (59  &  60  Vict.  o.  45),  transferred  to  certain 
County  Courts. 

As  to  the  exclusive  jurisdiction  of  the  Courts  of  the  Universities  of  Oxford  and 
Cambridge  in  certam  cases  within  their  cognizance,  see  Browne  v.  Benouard,  12 
East,  12  ;  Thornton  v.  Ford,  15  lb.  634 ;  Turner  v.  Bates,  10  Q.  B.  292  ;  CfinneU  v. 
Whittingham,  16  Q.  B.  D.  761 ;  55  L.  J.  Q.  B.  409  ;  and  Odgera  on  the  Common 
Law,  pp.  1029,  1030. 

Where  the  defect  of  jurisdiction  appears  upon  the  face  of  the  Statement  of  Claim, 
the  defendant  may  raise  the  question  of  jurisdiction  by  an  objection  in  point  of 
law.  (See  Mayor  of  London  v.  Cox,  L.  B.  2  H.  L.  239,  261 ;  36  L.  J.  Ex.  225 ; 
Bradlaugh  v.  Gost-ett,  12  Q.  B.  D.  271 ;  53  L.  J.  Q.  B.  209  ;  Kinloch  v.  Secretary 
for  India,  7  App.  Oaa.  619  ;  51  L.  J.  Ch.  885.) 

The  superior  Courts  take  judicial  notice  of  their  own  jurisdiction  ;  but  the 
jurisdiction  of  inferior  Courts  must  be  alleged  and  proved  as  matter  of  fact. 
(See  Mayor  of  London  v.  Cox,  L.  R.  2  H.  L.  at  p.  263,  and  see  ante,  pp.  11,  616.) 

A  total  absence  of  jurisdiction  over  the  subject-matter  of  the  action  cannot  be 
waived,  but  there  may  be  a  waiver  of  mere  matters  of  procedure  (see  Orr-Ewing 
V.  Orr-Ewing,  9  App.  Cas.  34  ;  53  L.  J.  Ch.  435 ;  Moore  v.  Qamgee,  25  Q.  B.  D. 
244  ;  59  L.  J.  Q.  B.  505),  and  as  to  what  will  amount  to  such  waiver,  see  Ih. 

For  a  statement  of  the  usual  grounds  on  which  objection  may  be  made  to  the 
jurisdiction,  see  Mayor  of  London  v.  Cox,  supra. 

(d)  See  ante,  p.  341,  and  post,  p.  811, 

(e)  In  actions  for  wrongs  independent  of  contract  the  leave  and  licence  of  the 
plaintiff  to  do  the  act  complained  of  constitutes  a  defence  to  an  action  according 
to  the  maxim  of  law,  volenti  non  ft  injuria.  Such  defence  should  be  specially 
pleaded,  as  it  shows  the  action  "  not  to  be  maintainable  "  (Ord.  XIX.,  r.  15). 

A  mere  licence  to  enter  upon  land,  whether  given  by  parol  or  by  deed,  is  re- 
vocable {Wood  V.  Leadhitier,  13  M.  &  W.  838,  845  ;  Adams  v.  Andrews,  15  Q.  B. 
284 ;  Coleman  v.  Foster,  1  H.  &  N.  37),  unless  valuable  consideration  has  been 
given  for  it,  or  the  circumstances  are  such  as  would  have  rendered  it  enforceable 
by  the  former  Courts  of  Equity  (see  Hurst  v.  Picture  Theatres,  [1915]  1  K.  B.  1). 
A  licence  incident  to  or  connected  with  a  valid  grant  is  irrevocable,  whether  made 
by  parol  or  by  deed  (Wood  v.  Leadbitter,  supra).  A  grant  of  an  interest  in  land 
cannot  be  made  by  parol  except  in  the  case  of  leases  not  exceeding  three  years 
withui  s.  2  of  the  Statute  of  Frauds.  (See  ante,  p.  173 ;  and  8  &  9  Vict,  c,  106, 
s.  3.)  A  grant  of  emblements,  growing  crops,  or  other  similar  chattel  interests, 
has  been  held  to  fall  either  within  s.  4,  or  withm  s.  17,  of  the  Statute  of  Frauds 
(now  replaced  by  s.  4  of  the  Sale  of  Goods  Act,  1893),  and  a  licence  incident  to 
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Rephi  of  a  Eevocalion  of  the  Leave  (f). 

On  the  ,   19 — ,  before  any  of    the  alleged  trespasses  [or, 

grievances],  the  plaintiS  revoked  the  alleged  leave,  and  gave  notice  of 
such  revocation  to  the  defendant. 

Particulars : — [Stcde  ivJien  and  Jiow  the  leave  was  revoTced,  and  lohen  and 
how  such  revocation  ivas  notified  to  the  defendant.] 


suoh  grants  when  they  are  validly  made,  being  coupled  with  an  interest,  is  irre- 
vocable. (See  James  Jones,  Ltd.  v.  Earl  of  Tanhenilk,  [1909]  2  Ch.  440  ;  78 
L.  J.  Ch.  674.)  A  grant  of  an  interest  in  land,  as  a  lease  for  a  term,  is  not  properly 
described  as  a  licence,  although  it  necessarily  includes  a  Ucence  commensurate 
with  the  grant.  A  defendant  justifying  under  suoh  an  interest  should  not  plead 
leave  and  licence,  but  should  plead  the  interest  according  to  its  legal  effect,  as  a 
lease  or  otherwise  (Kavanagh  v.  Qvdge,  7  M.  &  G.  316,  320).  But  an  express 
provision  enabling  a  landlord  to  enter  and  take  possession  on  breach  of  conditions 
by  the  tenant,  may  properly  be  so  pleaded  (Ih.).  A  mere  licence  to  enter 
and  eject  the  plaintiff  would  not  justify  a  forcible  entiy,  such  as  is  made 
illegal  by  the  5  Rio.  2,  st.  1,  o.  8  (Edwich  v.  Hawlces,  IS  Ch.  D.  199  ;  50  L.  J.  Ch. 
577). 

As  to  leave  and  licence  in  actions  for  trespass,  see  further,  post,  p.  845. 

Where  a  parol  licence  to  place  goods  on  the  property  of  another  is  revoked,  the 
licensee  is  entitled  to  a  reasonable  time  for  the  removal  of  the  goods  {Cornish  v. 
Stvhbs,  L.  R.  5  C.  P.  334 ;  39  L.  J.  0.  P.  202  :  Mellor  v.  WatUns,  L.  R.  9  Q.  B. 
400). 

Where  a  hiring  agreement  contained  a  licence  to  the  bailor  to  enter  on  the  hirer's 
premises  and  seize  the  goods  on  default  of  payment  of  the  hire  instalments,  it  was 
held  that  this  Ucence  was  not  assignable  separately  from  the  goods  (Ex  parte 
Rawlings,  22  Q.  B.  D.  193). 

Acquiescence  by  the  plaintiff  in  the  erection  of  a  nusiance  to  his  property  may 
in  some  cases  amount  to  a  defence,  although  the  facts  fall  short  of  what  is  re- 
quired for  proof  of  leave  and  licence  at  common  law  (JDames  v.  Marshall,  10  C.  B. 
N.  S.  697 ;  31  L.  J.  C.  P.  61 ).  In  such  cases  the  defendant,  it  he  reUes  on  the 
equitable  doctrine  as  to  standing  by  and  encouragement,  &c.  (see  -post,  p.  781), 
should  plead  the  facts  sjiecifically. 

(/ )  Formerly,  where  leave  and  licence  was  pleaded,  a  revocation  of  the  licence 
might  ordinarily  be  proved  under  a  joinder  of  issue  (Barnes  v.  Hunt,  11  East,  451 ; 
Adams  v.  Andrews,  15  Q.  B.  284) ;  but  now,  where  the  plaintiff  relies  upon  suoh 
revocation,  it  should  be  specifically  pleaded  (Ord.  XIX.,  rr.  4,  15). 

Where  the  defence  is  restricted  to  certain  occasions  or  to  a  certain  extent,  and 
the  piaintifF  intends  to  claim  in  respect  of  other  occasions,  or  for  an  excess  beyond 
the  licence,  he  should  amend  his  Statement  of  Claun,  or  reply  specially.  (See  ante, 
p.  477.) 

In  general,  an  abuse  of  a  licence  or  authority  given  by  law,  rendering  the 
defendant  a  trespasser  ah  initio,  must  be  repUed  specially  as  new  matter,  avoiding 
the  effect  of  the  defence. 

As  to  pleading  leave  and  h'oence  in  answer  to  a  claim  or  defence  under  the  Pre- 
scription Act,  see  anU,  pp.  733,  734  ;  fost,  p.  866,  n.  (c). 
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Libel. 
Defence  to  the  Statement  of  Claim  on  p.  343  {g). 

1.  Tlie  defendant  never  wi'ote  or  published  any  of  the  words  set  out  in 
paragraph  2  of  the  Statement  of  Claim. 

2.  The  said  words  do  not  mean  and  were  not  understood  to  mean  what 
is  alleged  in  paragraph  3  of  the  Statement  of  Claim. 

3.  The  said  words  without  the  said  alleged  meaning  are  no  libel. 

4.  The  said  words  are  incapable  of  the  said  alleged  meaning  or  any  other 
libellous  or  actionable  meaning.  [Some  pleaders  prefer  to  raise  this  point 
by  means  of  an  ohjection  in  point  of  law  which  may  be  in  the  following  form  : — 


(g)  It  will  be  observed  that  in  the  above  plo£iciing  no  reference  w  made  either  to 
paragraph  1  or  paragraph  4  of  the  Statement  of  Claim — to  paragraph  1  beoauso 
the  plaintiff  does  not  dispute  the  matters  alleged  in  it  and  therefore  admits  them  j 
to  paragraph  4  because  it  is  concerned  only  with  damages  and  no  denial  or  defence 
need  be  pleaded  to  damages  claimed  or  their  amount  (Ord.  XXI.,  r.  4).  Silence 
as  to  allegations  of  damage  does  not  admit  them. 

Paragraph  1  of  the  above  precedent  is  a  traverse  of  the  publication  in  fact ;  it 
does  not  traverse  the  words  "  falsely  and  maliciously."  It  would  be  bad  pleading 
so  to  do.  If  the  plaintiff  proves  publication,  the  law  will  presume  the  words  to 
have  been  false  and  malicious  xmtil  the  defendant  proves  eitlior  a  justification  or 
privilege  ;  and  both  justification  and  privilege  must  be  specially  pleaded,  not 
merely  suggested  by  the  addition  of  four  words  to  a  plea  which  reaUy  raises  quite 
a  different  defence. 

Paragraph  2  is  a  traverse  of  the  innuendo  ;  it  is  a  question  of  fact  for  the  jury 
what  meanmg  the  words  actually  conveyed  to  those  who  read  them.  The 
innuendo  should  always  be  specially  traversed  if  the  defendant  intends  to  dispute 
it  at  the  trial. 

A  plea  in  the  form  of  paragraph  3  above  is  not  m  frequent  use  in  England 
except  as  part  of  a  defence  of  fair  comment  (see  post,  p.  767),  but  it  was  held  a 
good  plea  in  Ireland  before  the  Judicature  Act,  on  the  ground  that  it  raised  a 
question  of  fact  for  the  jury,  not  a  point  of  law  for  the  judge  {Nixon  v.  Harvey, 
8  Ir.  C.  L.  E.  446).     And  since  then  such  a  plea  has  been  freely  used  in  Ireland. 

Paragraph  4,  in  whichever  form  it  is  pleaded,  raises  a  point  of  law  for  the  judge. 
The  judge  should  stop  the  ease  it  the  words  are  not  libellous  in  their  natural  sense, 
and  no  innuendo  is  pleaded  which  they  arc  capable  of  supporting,  and  no  circum- 
stances are  alleged  showing  that  thoy  were  ^vtitton  in  some  defamatory  sense  (Sec 
Jenner  v.  A' Beckett,  L.  R.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14  ;  MuUigatiY.  Cole,  L.  R.  10 
Q.  B.  649 ;  44  L.  J.  Q.  B.  153  ;  Capital  and  Counties  Bank  v.  Henty,  1  App.  Cas.  741 ; 
52  L.  J.  Q.  B.  232.)  Moreover,  where  the  words  alleged  with  an  imiuendo  are  not 
actionable  in  their  natural  sense,  and  the  defendant  has  traversed  the  innuendo 
the  plaintiff  is,  in  the  absence  of  amendment,  bound  by  the  meanmg  imputed  to 
them  by  such  innuendo,  and  if  he  fails  in  proving  that  the  words  bore  that  meanmg, 
he  cannot,  in  order  to  establish  his  claim,  set  up  that  the  words  were  spoken  with 
some  other  special  or  secondary  meaning  {Brcmridge  v.  Latimer,  12  W.  R.  878  ; 
Ruel  V.  Tainell,  43  L.  T.  507). 
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The  defeudant  will  object  that  the  words  complamed  of  are  not  libellous 
in  themselves,  and  that  no  circumstances  are  alleged  showing  them  to 
have  been  used  in  any  defamatory  sense,  and  that  they  are  insufficient  in 
law  to  sustain  the  action.] 


Defence  ly  a  Newsnendor,  setting  out  special  Facts  to  slow  that  he  was  not 
responsible  as  Piiblishinrj  a  Libel  {h). 

1 .  The  defendant  did  not  publish  the  words  complained  of. 

2.  The  defeudant  is  a  newsvendor  at ,  and  he  sold  the  copies  of  the 

S —  newspaper  containmg  the  words  complained  of  (which  is  the  alleged 
publication)  in  the  ordinary  course  of  his  business  as  a  newsvendor 
iunocentlj-,  without  intention  to  defame,  in  ignorance  of  the  fact  that  the 
said  copies  contained  matter  defamatory  of  the  plaintiff,  and  without  any 
negligence  on  his  part. 


Defence  that  the  Words  were  a  fair  and  bond  fide  Cormnent  in  a  public  News- 
paper upon  a  Matter  of  Public  Interest,  and  were  published  without 
Malice  (i). 

The  words  complained  of  were  [part  of]  an  article  in  the  defendant's 
[said]  newspaper,  called  the ,  published  at ,  and  were  and 


(A)  This  has  been  held  to  be  a  good  plea  (Emin&is  v.  Pottle,  IG  Q.  B.  D.  354  ;  55 
L.  J.  Q.  B.  51).  The  same  principle  would  appear  to  apply  to  carriers,  keepers 
of  circulating  libraries,  and  the  like  disseminators  when  acting  innocently  and 
%vithout  negligence  ( VizeieUy  v.  Mudie's,  [1900]  2  Q.  B.  170  ;  69  L.  J.  Q.  B. 
645).  But,  of  course,  the  author,  printer,  or  the  original  publisher  of  the  libel 
cannot  rely  upon  such  a  plea  (Morrison  v.  Ritchie  &  Co.,  [1902]  4  F.  645). 

(/)  Fair  and  iond  fide  comments  or  criticisms  upon  matters  of  public  interest 
and  concern  are  not  actionable  as  hbel  or  slander,  although  they  may  affect  the 
reputation  of  individuals  (Merivale  v.  Carson,  20  Q.  B.  D,  275).  The  right  to 
publish  such  comments  or  criticisms  is  not  confined  to  writers  in  newspapers,  but 
is  the  general  right  of  all  the  King's  subjects  (Campbell  v.  Spottiswoode,  3  B.  &  S. 
769  ;  32  L.  J.  Q.  B.  185  ;  B.  v.  Gray,  [1900]  2  Q.  B.  36,  40  ;  69  L.  J.  Q.  B.  502). 
Such  a  comment  or  criticism  is  rather  an  instance  of  the  exercise  of  a  general 
right  than  a  case  of  privilege  (Merivale  v.  Carson,  supra),  and  should  be  regarded 
rather  as  no  libel,  than  as  a  libel  protected  by  privilege  (McQuire  v.  Western 
Morning  News,  [1903]  2  K.  B.  100 ;  72  L.  J.  K.  B.  612  ;  Thomas  v.  Bradbury, 
die.,  [1906]  2  K.  B.  627  ;  77  L.  J.  K.  B.  726). 

This  right  only  applies  to  fail-  and  proper  comments  or  criticisms,  and  if  the 
limits  of  a  fair  comment  are  exceeded,  e.^.,  if  charges  against  the  private  character 
of  a  public  man  ai-e  made  recklessly  and  without  foundation  in  fact,  and  base 
motives  are  imputed  to  him  without  sufficient  cause,  the  publication  is  not 
protected  (Davis  v.  Shepstone,  11  App.  Cas.  187  ;  55  L.  J.  P.  C.  51) ;  and  a 
plaintiff  in  a  case  of  this  kmd  was  held  entitled  to  recover,  although  the  jury 
found  by  their  verdict  that  the  defendant  honestly  believed  the  defamatory 
matter  to  be  true  (Campbell  v.  Spottiswoode,  supra). 
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are  a  fair  and  bona  fide  comment  upon  a  matter  of  public  interest,  viz. 
[state  the  suhject  of  the  article,  as  for  instance,  upon  the  conduct  of  the 
plaintifi  in  his  public  capacity  as  mayor  of  the  borough  of  — ,  in  refusing 

on  the ,  19 — ,  to  allow  one to  have  the  use  of  the 

town -hall  of  the  said  borough  for  the  purpose  of  delivering  a  lecture 
therein],  and  the  said  words  were  published  by  the  defendant  without 
malice,  and  the  publication  thereof  was  for  the  public  benefit. 


The  like,  with  a  justification  as  to  Statements  of  Fact  {k). 

In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they  are  true 
in  substance  and  in  fact ;  in  so  far  as  they  consist  of  expressions  of  opinion, 
they  are  fair  comments  made  in  good  faith  and  without  malice  upon  the 
said  facts,  which  are  matters  of  public  interest. 


Defence  to  an  Action  for  a  Defamatory  Article  in  a  Newspaper  refecting  on 
the  Plaintiff's  System  for  Disposal  of  the  Sewage  of  a  Town,  admiUing 
and  justifying  the  Publication  (1). 

1.  The  defendant  admits  that  he  wrote  the  words  set  out  in  paragraph  3 

of  the  Statement  of  Claim,  and  caused  them  to  be  published  in  the 

Times. 

2.  The  said  words  are  no  libel  (l).  They  are  a  fair  comment  on  a  matter 
of  public  interest,  viz.,  on  the  system  of  drainage  employed  by  the  Borough 
Council  in  the  Borough  of . 

3.  The  said  words  are  no  libel  upon  the  plaintiff  ;  they  were  not  written 
or  published  of  the  plaintiff  or  of  the  character  of  the  plaintiff,  but  merely 
of  his  method  of  treatment  of  sewage. 

i.  The  said  words  are  not  actionable  without  proof  of  special  damage, 
and  none  is  alleged  in  the  Statement  of  Claim.  No  special  or  other  damage 
has  been  sustained  by  the  plaintiff  in  consequence  of  the  publication  of  the 
said  words  (m). 


"  The  onus  of  proving  that  his  words  are  a  comment  and  that  they  are  a 
comment  as  a  matter  of  pubUc  interest  lies  on  the  defendant "  {per  Vaughan 
Wmiams,  L.J.,  in  Peter  Walker,  Ltd.  v.  Hodgson,  [1909]  1  K.  B.  at  p.  249 ;  78 
L.  J.  K.  B.  193). 

(k)  This  is  the  form  of  plea  which  was  approved  by  the  Court  of  Appeal  in 
Lord  Penrhyn  v.  The  Licensed  ViduaUer's  Mirror,  7  Times  L.  R.  1.  A  plea  in  this 
form  is  not  called  a  justification  ;  nevertheless,  if  neither  the  language  of  the 
libel  nor  the  plea  of  fair  comment  makes  it  clear  what  are  the  facts  on  which  the 
comment  is  based,  particulars  of  such  facts  will  be  ordered  {Digby  v.  The  Financial 
News,  Ltd.,  [1907]  I  K.  B.  502  ;  76  L.  J.  K.  B.  321 ;  Peter  Walker,  Ltd.  v.  Hodgson, 
[1909]  1  K.  B.  239,  243  ;  78  L.  J.  K.  B.  193  ;  Lyons  v.  Financial  News,  Ltd.,  53 
Sol.  Jo.  671. 

(I)  See  ante,  p.  767. 

(m)  What  is  called  "  a  trade  libel,"  reflecting  not  on  the  personal  character  of 
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5.  In  so  far  as  the  words  consist  of  allegations  of  fact  they  are  true  in 
substance  and  in  fact,  and  in  so  far  as  they  consist  of  expressions  of  opinion 
they  are  fair  comments  upon  a  matter  of  public  interest  and  importance, 

namely,  the  treatment  of  town  sewage  in  the  borough  of  ,  and  were 

written  and  published  in  good  faith  and  without  any  malice  toward  the 
plaintiff. 


Defence,  of  Justification  in  a  general  form,  where  the  alleged  Libel  or  Slander 
consists  of  a  Specific  Charge  stated  with  Particularity  (n). 

The  words  complained  of  are  true  in  substance  and  in  fact. 

the  plaintiff,  but  only  on  the  goods  he  deals  in  or  on  his  business,  is  not  actionable 
without  proof  of  actual  damage,  and  it  •would  seem  that  only  such  actual  damage 
is  recoverable.     (See  cases  cited,  ante,  p.  405). 

(n)  A  justification  of  the  libel  or  slander  on  the  ground  of  truth  must  be  pleaded 
specially.  It  should  not  be  pleaded  without  good  reason  to  expect  that  it  will 
be  proved  ;  for  if  it  is  pleaded  upon  insufficient  grounds,  the  fact  of  the  defendant's 
thus  persisting  in  the  charge  is  evidence  of  malice,  and  wiU  aggravate  the  damages 
if  any  are  recovered.  A  plea  of  justification  must  be  strictly  proved  at  the  trial. 
Thus,  the  fact  that  the  plaintiff  has  been  convicted  of  felony,  though  it  may  justify 
a  statement  that  he  has  been  so  convicted,  is  no  justification  for  a  statement 
that  he  is  a  felon,  after  he  has  undergone  the  term  of  imprisonment  inflicted  by 
his  sentence.  It  is  no  defence  that  the  libel  had  previously  been  published  by 
another.  That  the  defendant  at  the  time  of  publishing  it  stated  the  source  from 
which  he  received  it,  and  then  believed  it  to  be  true  is  also  no  defence  {Tidman 
V.  Ainslie,  10  Ex.  63) ;  though  it  may  be  set  up  in  mitigation  of  damages  (ll'^a/Kji 
V.  Hall,  L.  B.  3  Q.  B.  396  ;  37  L.  J.  Q.  B.  125). 

If  a  libel  consists  of  several  distinct  charges,  or  is  divisible  into  distinct  parts,  a 
defence  of  justification  may  be  pleaded  to  part  only,  though  this  will  serve  merely 
to  mitigate  the  damages  ( Vessey  v.  Pike,  3  0.  &  P.  512  ;  Fleming  v.  Dollar,  23 
Q.  B.  D.  388  ;  58  L.  J.  Q.  B.  548  ;  Davis  v.  Billing,  8  Times  L.  E.  58).  Where 
the  ground  of  the  action  is  that  the  defendant  repeated  defamatory  statements 
made  by  others,  it  is  not  enough  for  the  defendant  to  allege  that  those  others 
made  such  statements ;  he  must  go  further  and  plead  that  what  they  said  was 
true  (Duncan  v.  Thwaites,  3  B.  &  C.  556 ;  Hewson  v.  Cleem,  [1904]  2  I.  R. 
536). 

The  mode  in  which  a  justification  should  be  pleaded  depends  in  great  measure 
on  the  nature  of  the  libel  or  slander  (Zierenberg  v.  Labouchere,  [1893]  2  Q.  B. 
183  ;  63  L.  J.  Q.  B.  89).  Where  the  words  amount  to  a  direct  charge  of  specific 
acts,  the  plea  may  be  in  a  general  form  above.  But  this  will  be  insufficient  where 
the  charges  are  general,  that  is,  do  not  assert  specific  acts,  but  consist  of  an 
imputation  on  the  plaintiff's  general  character,  or  of  general  terms  of  reproach 
or  condemnation,  &c.,  such  as  he  is  liar,  or  swindler.  In  such  cases  the  defendant 
must  set  out,  either  in  the  Defence  or,  if  they  are  too  long,  in  a  separate  document, 
specific  instances  of  conduct  justifying  such  a  description  ;  and  these  must  be 
pleaded  with  sufficient  particularity  to  inform  the  plaintiff  precisely  what  are 
the  facts  to  be  tried,  and  what  is  the  charge  made  against  him  {F Anson  v.  Stvart, 
1  T  R  748  •  Gordon  Gumming  v.  Green  and  Others,  7  Times  L.  R.  408  ;  Devereux 

49 
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For  Defences  of  Justification,  see  Wood  v.  Durham,  21  Q.  B.  D.  501 ;  57  L.  J. 
Q.  B.  547 ;  Allbutt  v.  Oenoral  Medical  Courxil,  23  Q.  B.  D.  400 ;  58 
L.  J.  Q.  B.  606. 


Defence,  denying  the  Innuendo,  and  justifying  ilic  Stateinents  as  True  in 
their  natural  Meaning  {nn). 

1.  The  defendant  did  not  mean  and  was  not  luiderstood  to  mean  what 
is  alleged  in  paragraph  —  of  the  Statement  of  Claim.  The  said  words  are 
incapable  of  any  of  the  alleged  meanings  or  of  any  other  libellous  or 
actionable  meaning. 

2.  The  said  words  without  the  said  alleged  meanings  are  true  in  sub- 
stance and  in  fact.    The  plaintiff  did  on ,  19 —  [here  state  in  detail 

the  facts  on  which  the  defendant  will  rely  at  the  trial  as  justifyiru/  the 
assertions  which  he  has  made  in  the  libel.] 


Defence  of  Privilege  (o). 

1.  The  defendant  admits  that  she  wrote  words  set  out  in  paragraph  — 
of  the  Statement  of  Claim  and  published  them  to  Mrs.  M.  in  that  paragraph 
mentioned,  but  to  no  one  else. 

2.  Before  the  publication  of  the  said  letter,  the  plaintiff,  who  had  formerly 
been  in  the  employment  of  the  defendant  as  a  footman;  was  desirous  of 
entering  into  the  service  of  the  said  Mrs.  M.,  and  the  said  Mrs.  M.  wrote 


V.  Clarice  cO  Co.,  [1891]  2  Q.  B.  582  ;  Zierenherg  and  Wife  v.  Lahouchere,  [1893] 
2  Q.  B.  183  ;  63  L.  .1.  Q.  B.  89  ;  Emden  v.  Burns,  10  Times  L.  R.  400  ;  Wooitm 
V.  Sievier,  [1913]  3  K.  B.  499).  If  such  details  be  omitted  from  the  pleading,  the 
plaintiff  should  aji^ly  to  the  Master  for  particulars  ;  else  there  will  be  no  restric- 
tion on  the  evidence  which  the  defendant  will  be  entitled  to  give  at  the  trial  in 
support  of  his  plea  [Hewson  v.  Cleeve,  [1904]  2  I.  R.  536).  On  such  an  application 
the  Master  will  make  an  order  that  the  defendant  should  give  particulars  of  the 
matters  on  which  he  intends  to  rely  at  the  trial  in  support  of  his  plea  of  justifica- 
tion {Oakley  Hall  v.  Bryce,  6  Times  L.  R.  284  ;  Foster  v.  Ferryman,  8  Tunes  L.  B. 
115).  The  particulars  delivered  must  go  to  justify  the  charges  made  in  the  libel 
or  slander  and  not  some  other  collateral  imputation  {Wemher,  Beit  &  Co.  v. 
Markham,  18  Times  L.  R.  143,  763).  A  defendant  to  an  action  of  libel  who  pleads 
a  justification  must  state  in  his  Defence  or  in  his  particulars  of  justification  the 
specific  facts  or  instances  upon  which  ho  relies  in  order  to  prove  his  plea,  and  he 
can  obtain  inspection  of  the  plaintiff's  books  or  documents  only  in  respect  of  such 
specific  facts  or  instances  (Arnold  v.  Bottomley,  [1908]  2  K.  B.  151 ;  77  L.  J.  K.  B. 
684). 

(nn)  See  note  («),  p.  769, 

(o)  There  are  some  occasions  which,  on  grounds  of  public  policy,  are  absolutely 
privileged,  and  in  which  no  inquiry  is  permitted  as  to  the  intent  of  the  party 
making  use  of  such  occasion.     As  to  what  occasions  are  thus  absolutely  privileged, 
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a  letter  to  the  defendant  iiiquiring  as  to  the  plaintiff's  character,  and  asking 
especially  why  he  left  the  defendant's  service. 

3.  Thereupon  it  became  the  duty  of  the  defendant  to  write,  and  she  did 

write  on  the •,  19—,  to  the  said  Mrs.  M.  a  letter  telling  her  what 

she  Imew  as  to  the  plaintiff's  character,  and  stating  the  reason  of  his 
dismissal.     This  letter  contained  the  words  complained  of. 

4.  The  said  words  were  written  in  answer  to  the  said  Mrs.  M.'s  iaquiries, 
and  imder  a  sense  of  duty  and  without  malice  towards  the  plaintiff  and 
in  the  honest  belief  that  the  charge  therein  made  was  true. 


see  Odgers  on  Libel  and  Slander,  Chapter  IX.      In  such  cases  the  plaintiff  is  not 
permitted  to  plead  that  the  defendant  was  actuated  by  malice. 

In  the  vast  majority  of  cases  in  which  privilege  exists,  however,  it  is  only 
qualified,  that  is  to  say,  it  is  open  to  the  plaintiff  in  these  oases  to  rebut  the 
privilege  by  proof  that  the  defendant  was  actuated  by  express  maUoe  when  he 
published  tlio  words.  Such  qualified  privilege  rests  for  tlie  most  part  upon  duty 
or  interest  or  a  ooiSibination  of  both.  (See  Odgers  on  Libel  and  Slander,  Chapters 
X.andXI.,and  6reenlands,Ltd.x.  Kihnshvrst,  [1913]  3  K.  B.  507 ;  83 L.  J.  K.  B.  1). 
On  such  occasions  a  person  is  privileged  to  write  or  speak  honestly  according  to 
the  best  of  his  belief,  and  he  is  not  liable  to  an  action  for  matter  written  or  spoken 
on  such  occasions,  although  it  be  false,  unless  he  has  written  or  spoken  maHciously 
and  has  not  made  a  bond  fide  use  of  the  occasion.  A  communication  made  bond 
fide  upon  any  subject-matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty.  The  duty  in  such  a,  case  need  not  bo  a  strictly 
legal  duty ;  it  maj'  be  a  moral  and  social  duty  of  imperfect  obligation 
(Harrison  v.  B-uA,  5  E.  &  B.  344  ;  25  L.  J.  Q.  B.  25 ;  Waller  v.  Loch, 
7  Q.  B.  D.  619 ;  51  L.  J.  Q.  B.  274 ;  Stuart  v.  Bell,  [1891]  2  Q.  B.  341  ;  60 
L.  J.  Q.  B.  577).  The  existence  of  malice  may  sometunes  be  inferred  from  the 
fact  that  the  language  of  the  libel  is  unnecessarily  exaggerated  or  violent  {Oilpin 
v.  Fowler,  9  Ex.  615 ;  23  L.  J.  Ex.  152 ;  but  see  SpiU  v.  Maule,  L.  R.  4  Ex. 
232,  236  ;  38  L.  J.  Ex.  138),  or  frcTm  the  mode  or  extent  of  the  publication.  In 
other  cases,  it  must  be  established  by  extrinsic  evidence  of  previous  disputes  or 
ill-feeling. 

Whether  the  occasion  is  privileged  is  a  question  for  the  judge  ;  the  existence  of 
express  malice,  if  there  is  any  evidence  of  it,  is  one  for  the  jury.  Proof  that  the 
defendant  when  he  spoke  or  Avrote  the  defamatory  matter  complained  of  knew 
it,  or  a  portion  of  it,  to  be  false,  is  evidence  of  malice  (Fountain  v.  Boodle,  3 
Q.  B.  5).  But  it  the  defendant,  at  the  time  of  making  the  privileged  communica- 
tion complained  of,  honestly  beheved  it  to  be  true,  it  is  immaterial  that  he  had 
no  reasonable  grounds  for  so  believing  {Clark  v.  Molyneux,  3  Q.  B.  D.  237  ;  47 
L.  J.  Q.  B.  230).  Proof  that  the  defendant  was  actuated  by  an  indirect  motive, 
such  as  anger  or  gross  and  unreasoning  prejudice,  in  making  the  defamatory 
communication  complained  of  is  evidence  of  malice  {Royal  Agioarium  v.  Parkinson, 
[1892]  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409). 

The  defence  of  privilege  must,  in  general,  be  expressly  pleaded,  but  where  the 
privilege  is  an  absolute  privilege,  and  the  facts  giving  rise  to  such  privilege  appear 
on  the  face  of  the  Statement  of  Clami,  it  would  be  sufficient  to  plead  an  objection 
in  law  to  the  Claun  as  bad  upon  the  ground  of   such   privilege.     In   pleading 
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Defence  to  an  Action  for  an  alleged  Libel  published  in  a  Newspaper,  thai  the 
Matter  published  was  a  fair  and  accurate  Report  of  Proceedings  in  a 
Court  of  Justice  (p). 
The  said  words  complained  of  are  [part  of]  a  fair  and  accurate  report  of 

proceedings  publicly  heard  on  the ,  19 — •,  before  the  Court  of 

,  a  Court  exercising  judicial  authority,  and  were  published  contem- 
poraneously with  such  proceedings  in  the  • — ,  a  newspaper,  [and 

without  any  malice  towards  the  plaintifi]. 


Defence  to  an  Action  for  an  alleged  lAbcl  in  a  Newspaper,  that  the  Matter 
published  was  a  fair  and  accurati.  Report  of  the  Proceedings  of  a  Public 
Meeting  iq). 

1.  The  said  words  are  [part  of]  a  fair  and  accurate  report  published  in 
the  said  newspaper  of  the  proceedings  of  a  public  meeting  bona  fide  and 

lawfully  held  on  the ' ,  19 — ,  at •  [for  the  purpose  of  furthering 

a  matter  of  public  concern,  or,  of  the  proceedings  of  a  meeting  on  the 

,  19 — ,  of  the  town  council  of  the  borough  of ,  to  which  newspaper 

reporters  were  admitted,  or,  as  the  case  may  he]. 

2.  The  said  report  was  published  without  malice,  and  the  said  proceedings 
were  of  public  concern,  and  the  said  publication  was  for  the  public  benefit. 

privilege  it  is  not  enough  to  state  generally  that  the  defamatory  matter  was  a 
privileged  communication.  The  facts  and  circumstances  raising  the  privilege 
should,  unless  they  appear  on  the  face  of  the  Statement  of  Claim,  be  stated  in  the 
Defence  in  a  concise  form  so  that  the  ground  on  which  the  privilege  is  claimed  may 
appear.  If  the  facts  appearing  on  the  pleadings  are  manifestly  insufficient  to 
raise  the  privilege  claimed,  the  plaintiff  may  object  in  point  of  law  to  the  defence 
of  privilege. 

(p)  This  plea  is  framed  under  s.  3  of  the  Law  of  Libel  Amendment  Act,  1888 
(51  &  52  Viot.  c.  64),  which  runs  as  follows  : — "  A  fair  and  accurate  report  in  any 
newspaper  of  proceedings  publicly  heard  before  any  Court  exercising  judicial 
authority  shall,  if  published  contemporaneously  with  such  proceedings,  be 
privileged :  provided  that  nothing  in  this  section  shall  authorise  the  publication 
of  any  blasphemous  or  indecent  matter.'"  It  has  been  contended  that  this 
enactment  affords  to  reports  falling  within  its  protection  the  defence  of  absolute 
privilege,  and  that  proof  of  malice  would  not  remove  that  protection.  Apart 
from  the  above  enactment,  fair  and  accurate  reports  of  proceedings  in  pubUo 
courts  of  justice  are  privileged,  but  such  privilege  may  be  destroyed  by  proof 
of  express  malice.  The  defence  at  common  law  is  not  confined  to  newspapers. 
(See  Stevens  v.  Sampson,  5  Ex.  D.  53  ;  49  L.  J.  Q.  B.  120  ;  Macdovgall  v.  Knight, 
17  Q.  B.  D.  636  ;  14  App.  Cas.  194  ;  25  Q.  B.  D.  1  ;  59  L.  J.  Q.  B.  517.) 

(q)  See  s.  4  of  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52  Vict.  c.  64), 
which  gives  a  qualified  privilege  to  fair  and  accurate  reports  published  in  a  news- 
paper of  the  proceedings  of  certain  public  meetmgs  and  to  other  matters  therein 
specified.  "  Public  mooting  "  there  means  any  meeting  bond  fide  and  lawfully 
held  for  a  lawful  purpose,  and  for  the  furtherance  or  discussion  of  any  matter 
of  public  concern,  whetlior  tho  admission  tliorcto  be  general  or  restricted. 
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For  otJier  precedents  of  pleas  of  privilege,  see  Webb  v.  East,  6  Ex.  D.  108  ; 
Hunt  V.  G.  N.  Ry.  Go.,  60  L.  J.  Q.  B.  498  ;  AWbm  v.  General  Medical 
Coumdl,  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B.  606  ;  Kitnber  v.  Press  Associa- 
tion, [1893]  1  Q.  B.  65  ;  62  L.  J.  Q.  B.  152  ;  Baker  v.  CarricJc,  [1894] 
1  Q.  B.  838  ;  63  L.  J.  Q.  B.  399  ;  aud  Odgers  on  Libel  and  Slander, 
5tli  edition,  pp.  774 — 780. 


Special  Reply  in  an  Action  of  Libel  (r). 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  his  Defence. 

2.  The  plaintiff  will  object  that  the  matters  stated  in  paragraph  —  of 
the  Defence  are  not  sufficient  in  law  to  render  the  occasion  of  publication 
privdleged. 

3.  The  defendant  in  making  the  said  publication  was  actuated  by  express 
malice. 


Defence  of  Payment  into  Court  (s)  :  see  the  form,  post,  p.  806. 


Defence  of  Payment  into  Court,  with  Denial  of  Innuendo  [t). 

1.  The  defendant  admits  that  he  wrote  and  published  the  words  com- 
plained of  in  the  Statement  of  Claim. 


(r)  If  a  plea  of  qualified  privilege  or  of  fair  comment  on  a  matter  of  public 
interest  asserts  that  the  publication  complained  of  was  made  "  bona  fide  "  or 
"without  any  malice  towards  the  plaintiff,"  as  is  usually  the  case,  it  is  un- 
necessary to  deliver  any  Reply ;  for,  if  no  further  pleading  be  delivered,  that 
allegation  will  "  be  deemed  to  have  been  denied  and  put  in  issue  "  (Ord.  XXVII., 
r.  13 ;  and  see  the  second  sentence  in  the  judgment  of  Buckley,  L.J.,  in  Lever 
Brothers  v.  Associated  Newspapers,  [1907]  2  K.  B.  626,  629  ;  76  L.  J.  K.  B.  1141). 
But  it  the  plea  merely  states  the  cu-cumstances  attending  the  publication  and 
then  asserts  that  the  occasion  was  privileged,  it  iviU  be  safer  for  the  plaintiff  to 
deliver  a  special  Reply  alleging  actual  malice.  (See  the  judgment  of  Vaughan 
Williams,  L.J.,  in  Dawson  v.  Dover  and  Gount;/  Chronicle,  Ltd.,  108  L.  T.  pp.  483, 
484),  He  need  not,  however,  set  out  in  such  special  Reply  the  circumstances 
from  which  malice  is  to  be  inferred  (Ord.  XIX.,  r.  22). 

(s)  The  defendant  may  pay  money  into  Court  in  satisfaction  of  the  plaintiff's 
claim  in  actions  for  libel  and  slander  {ante,  p.  659) ;  but  if  he  does  so,  he  cannot 
at  the  same  time  deny  liability  (Ord.  XXII.,  r.  1).  He  may  pay  money  into 
Court  as  to  one  of  several  distinct  libels  and  deny  others,  but  it  he  does  so  he 
must  clearly  specify  in  the  Defence  what  he  denies,  and  in  respect  of  what  he 
makes  the  payment  into  Court  {Fleming  v.  DoUar,  23  Q.  B.  D.  388  ;  58  L.  J.  Q.  B. 
548). 

(<)  Although  the  defendant  may  not  in  an  action  for  libel  or  slander  pay  money 
into  Court  and  at  the  same  time  deny  liabiLity,  he  can,  if  he  admits  the  publication 
and  that  the  words  are  defamatory  of  the  plaintiff,  but  contends  that  they  do 
not  bear  the  meaning  imputed  to  them  by  the  plaintiff,  pay  money  into  Court 
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2.  The  defendant  denies  that  the  said  words  were  written  or  published 
with  the  meaning  alleged  in  the  Statement  of  Claim,  or  that  they  bear  or 
are  capable  of  bearing  that  meaning,  but  he  admits  that  the  said  words 
in  their  true  and  ordinary  meaning  and  without  the  alleged  meaning  are 
libellous,  and  that  they  refer  to  the  plaintiff. 

3.  As  to  the  writing  and  publication  of  the  said  words  in  their  true  and 

ordinary  meaning  the  defendant  brings  into  Court  £ ,  which  he  says 

is  sufficient  to  satisfy  the  plaintiff's  claim  in  respect  of  the  writing  and 
publication  thereof  without  the  alleged  meaning. 


Notice  of  the  Defendant'' s  Inlenlion  of  giving  Evidence  of  an  Apology  in 

Mitigation  of  Damages,  to  be  delivered  ivilh  the  Defence,  under  the 

Libel  Act,  1843,  s.  1  (m). 

Take  notice  that  the  defendant  intends  on  the  trial  of  this  cause  to  give 

in  evidence  in  mitigation  of  damages  that  he  made  \or,  ofEered]  an  apology 

to  the  plaintiff  for  the  defamation  complained  of  before  the  commencement 

of  this  action  \or,  as  soon  after  the  commencement  of  this  action  as  there 

was  an  opportunity  of  making  (or,  ofiering)  such  apology,  the  action  having 

been  commenced  before  there  was  an  opportunity  of  making  {or,  offering) 

such  apology]. 

Particulars  are  as  follows : — {State  particulars,  e.g.,  The  apology  was 

inserted  in  the  News,  published  on  [give  dates],  or,  The  said  offer 

was  contained  in  a  letter  written  and  sent  by  the  defendant  to  the  plaintiff 

on  the ,  19—.] 

Dated  the ,  19—. 

G.H., 
Defendant's  Solicitor  [or.  Agent]. 
To  Mr.  C.  D., 
Plaintiff's  Solicitor  [or,  Agent]. 


and  at  the  same  time  deny  the  innuendo  or  some  of  the  innuendoes  {Davis  v. 
Billing,  8  Times  L.  R.  58  ;  Machay  v.  Manchester  Press  Oo.,  6  Times  L.  R.  16), 
In  this  case,  however,  the  Defence  must  show  exactly  what  is  denied  and  w  hat  is 
admitted  {Fleming  v.  Dollar,  supra). 

{u)  By  the  Libel  Act,  1843  (6  &  7  Vict.  o.  9G),  s.  1,  it  is  enacted  "  that  in  any 
action  for  defamation  it  shall  be  la\vful  for  the  defendant  (after  notice  in  writing 
of  his  intention  so  to  do,  duly  given  to  tlie  plaintiff  at  the  time  of  filing  or  delivering 
the  plea  in  such  action)  to  give  in  evidence,  in  mitigation  of  damages,  that  he  made 
or  offered  an  apology  to  the  plaintiff  for  such  defamation  before  the  oommenoemen  t 
of  the  action,  or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case 
the  action  shall  have  been  commenced  before  there  was  an  opportunity  of  making 
or  offering  sueh  apology."  Where  the  defendant  seeks  to  prove  in  mitigation 
that  ho  made  or  offered  such  apology,  he  should  give  notice  of  his  intention  at 
the  time  of  delivering  his  Defence,  if  any,  and  the  notice  should  give  particulars 
of  the  date  of  the  apology,  and  of  the  mode  in  which  it  was  made.  Such  notice 
may  now  be  given  in  the  Defence  by  being  uioorporated  therein,  and  it  is  ordinarily 
most  convenient  so  to  give  it,  instead  of  delivering  a  notice  sepai'atoly. 
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Defence  of  an  Apology  and  Payment  into  Court  to  an  Action  for  a  Libel 
contained  in  a  jtublic  Neivspaper  or  Periodical  under  the  Libel  Act, 
1843,  s.  2  (x). 

1.  The  alleged  libel  was  contained  in  a  public  newspaper  [or,  periodical 

publication]  called  the ,  ordinarily  published  at  intervals  not  exceeding 

[or,  exceeding]  one  week,  and  was  inserted  in  such  newspaper  [or,  periodical 
publication]  without  actual  malice  and  without  gross  negligence;  and 
before  [or,  at  the  earliest  opportunity  after]  the  commencement  of  this 
action  the  defendant  inserted  in  such  newspaper  [or,  periodical  publica- 
tion] a  full  apology  for  the  said  libel  [or,  where  the  newspaper  or  periodical 
is  ordinarily  published  at  intervals  exceeding  one  iveek,  ofiered  to  publish  a 
full  apology  for  the  said  libel  in  any  newspaper  or  periodical  publication 
to  be  selected  by  the  plaintiff]  according  to  the  statute  in  such  case  made 
and  provided. 

Particulars  are  as  follows  : — [See  form  of  particulars  in  the  last  preceding 
form.] 

2.  The  defendant  brings  into  Court  £ ,  and  says  that  that  sum  is 

enough  to  satisfy  the  plaintiff's  claim  [or,  the  plaintiff's  claim  herein 
pleaded  to]. 

Defence  of  the  Statute  of  Limitations  (y)  :    see  "  Limitation,  Statutes  of," 

post,  p.  784. 

(x)  By  the  Libel  Act,  1843  (6  &  7  Viot.  c.  96),  s.  2,  it  is  enacted  "  that  in  an 
action  for  a  libel  contained  in  an;/  public  ne^vspaper  or  other  pei  iodioal  publication , 
it  shall  be  competent  to  the  defendant  to  plead  that  such  libel  was  inserted  in  such 
newspaper  or  other  periodical  publication  without  actual  malice,  and  without 
gross  negligence,  and  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such  newspaper  or  other  periodical 
publioation  a  fuU  apology  for  the  said  libel,  or,  if  the  newspaper  or  periodical 
pubhoation  in  which  the  said  libel  appeared  should  be  ordinarily  published  at 
mtervals  exceeding  one  week,  had  offered  to  publish  the  said  apology  in  any 
newspaper  or  periodical  pubhcation  to  be  selected  by  the  plaintiff  in  such  action." 

It  is  enacted  by  the  Libel  Act,  1845  (8  &  9  Vict.  c.  75),  s.  2,  that  a  defendant  is 
not  to  be  allowed  to  plead  a  defence  under  the  above  section  without  at  the  same 
time  making  a  payment  of  money  into  Court  by  way  of  amends,  and  it  is  clear 
that  the  pleading  of  an  apology  if  not  accompanied  by  a  payment  into  Court  is 
not  a  defence  (Oxley  v.  Wilkes,  [1898]  2  Q.  B.  56,  59,  60  ;  67  L.  J.  Q.  B.  678),  and 
would  merely  go  in  mitigation  of  damages.  If  the  defendant  pleads  an  apology 
and  payment  into  Court  under  this  section  and  at  the  trial  fails  to  prove  one  of 
the  essentials  of  the  defence,  as  for  instance  the  absence  of  gross  negligence,  he 
cannot  treat  the  payment  into  Court  as  a  separate  defence  under  Ord.  XXII., 
r.  1  (Oxley  v.  Wilkes,  supra). 

A  defendant  in  an  action  for  libel  or  slander  cannot  pay  money  into  Court, 
together  with  a  defence  denying  liability  (Ord.  XXIL,  r.  1,  cited  ante,  pp.  659, 773). 

{y)  By  the  21  Jao.  1,  c.  16,  s.  3,  actions  for  defamation  (other  than  for  slander) 
must  be  brought  A\ithm  six  years  after  the  cause  of  action,  and  actions  for  words 
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Defence  of  Accord  and  Satisfaction :    ses  ante,  p.  728. 


Notice  of  Matters  on  which  the  Defendant  intends  to  rely  in  Mitigation 

of  Damages  (2). 

The  defendant  hereby  gives  the  plaintifi  notice  pursuant  to  Ord.  XXXVL, 
r.  37,  that  he  intends  at  the  trial  of  this  action  to  give  evidence  in  chief 
with  a  view  to  mitigation  of  damages  as  to  the  circumstances  under  which 
the  [alleged]  libel  [or,  slander]  was  published  [or,  as  to  the  character  of  the 
plaintifi].  The  particulars  of  the  matters  as  to  which  the  defendant 
intends  to  give  such  evidence  are  as  follows : — [Here  set  out  in  separate 
•paragraphs  the  several  matters  relied  on.] 


Lien  (a). 

Defence  to  an  Action  for  Detention  of  Goods,  that  the  Goods  were  detained  in 
Exercise  of  a  Right  of  Lien, 

The  goods  were  detained  [and  are  still  detained]  for  a  lien  to  which  the 
defendant  was  [and  is]  entitled. 

within  two  years  after  the  words  spoken.  If  the  words  are  actionable  only  by 
reason  of  special  damage,  the  action  may  be  brought  within  six  years  from  the 
accruing  of  the  damage  ;  but  if  actionable  in  themselves,  the  limit  is  two  years, 
though  special  damage  subsequently  ensue. 

(z)  By  Ord.  XXXVT.,  i'.  37,  "  In  actions  for  Ubel  or  slander,  in  which  the 
defendant  does  not  by  his  Defence  assert  the  truth  of  the  statement  complained 
of,  the  defendant  shall  not  be  entitled  on  the  trial  to  give  evidence  in  chief,  with 
a  view  to  mitigation  of  damages,  as  to  the  circumstances  imder  which  the  Ubel 
or  slander  was  published,  or  as  to  the  character  of  the  plaintiff,  without  the  leave 
of  the  judge,  unless  seven  days  at  least  before  the  trial  he  furnishes  particulars 
to  the  plaintiCE  of  the  matters  as  to  which  he  intends  to  give  evidence."  This  rule 
does  not  in  any  way  restrict  the  defendant's  right  of  cross-examination  of  the 
plaintiff  or  his  witnesses ;  it  only  prevents  his  giving  evidence  in  chief  as  to 
any  of  the  matters  specified  in  the  rule  unless  he  has  duly  served  the  plaintiff 
with  notice.  On  the  other  hand,  it  makes  no  matter  admissible  in  evidence  for 
the  defendant  which  was  not  admissible  before.  (Mangena  v.  WrigM,  [1909] 
2  K.  B.  958  ;  78  L.  J.  K.  B.  879.) 

Such  particulars  may  be  given  either  in  the  Defence  or  separately.  The  de- 
fendant may  give  the  notice  in  cases  in  which  he  admits  the  libel  or  slander  and 
pleads  payment  into  Court.  (See  per  Vaughan  Williams,  L.  J.,  in  Oxky  v.  Wilkes, 
[1898]  2  Q.  B.  at  p.  60  ;  67  L.  J.  Q.  B.  at  p.  680.) 

(a)  Where  the  defence  of  hen  is  relied  upon,  it  should  in  all  oases  be  specially 
pleaded  ;  and  particulars  of  the  debt  in  respect  of  which  the  lien  is  claimed  should 
be  given. 

Where  a  defence  of  lien  is  set  up  in  answer  to  an  action  for  the  detention  of  goods, 
the  plamtiff,  if  his  title  to  the  goods  is  otherwise  undisputed,  may  apply  by 
summons  for  an  order  givmg  him  leave  to  pay  money  into  Court  to  abide  the  event 
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Particulars  are  as  follows  : — 

The  iien  was  [or,  is]  for,  &c.  [qive  parlimlars  of  the  debt,  &c.  for  which 
the  lien  is  claimed]. 

(See  R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 


of  the  action,  and  requiring  the  defendant  to  give  up  the  goods  on  such  payment 
being  made.     (See  Ord.  L.,  r.  8.) 

Where  a  bailee  has  expended  his  labour  and  skill  on  goods  delivered  to  him  for 
that  purpose,  he  has  a  lien  at  common  law  for  his  charge  for  the  work.  Thus  the 
artificer  to  whom  goods  are  delivered  for  the  purpose  of  being  worked  up  into 
form,  and  the  farrier  by  whose  skiU  an  animal  is  cured  of  a  disease,  and  the  horse- 
breaker  by  whose  skUl  he  is  rendered  manageable,  have  liens  on  them  in  respect  of 
their  charges  {Scarfe  v.  Morgan,  4  M.  &  W.  270,  283).  A  carriage-maker  has  a 
hen  for  repairs  done  to  a  carriage  delivered  to  him  to  be  repaired  {Green  v.  Shewell, 
cited  4  M.  &  W.  277  ;  see  Keene  v.  Thomas,  [1905]  1  K.  B.  21 ;  74  L.  J.  K.  B.  21). 
The  keeper  of  a  stallion  has  a  Hen  on  a  mare  sent  him  to  be  covered  (Scarfe  v. 
Morgan,  supra).  A  trainer  of  racehorses  has  a  lien  for  his  charge  for  keeping  and 
training  them  (Bevan  v.  Waters,  Moo.  &  M.  235) ;  but  if  the  owner  expressly 
stipulated  for  the  possession  of  his  horse  when  required,  the  trainer  has  no  lien 
(see  Scarfe  v.  Morgan,  4  M.  &  W.  270,  284 ;  Jackson  v.  Cummins,  5  M.  &  W.  342, 
350) ;  so  a  livery  stable-keeper  has  no  lien  for  the  keep  of  a  horse,  because  the 
owner  impliedly,  if  not  expressly,  stipulates  for  the  possession  when  required 
(Jvdson  V.  Etheridge,  1  C.  &  M.  743) ;  and,  in  like  manner,  an  agister  of  cattle 
has  no  Uen,  because  the  nature  of  the  bailment  is  inconsistent  with  a  detention  by 
him  (Jackson  v.  Cummins,  supra). 

As  to  an  innkeeper's  lien,  see  ante,  p.  760 ;  and  as  to  an  auctioneer's  lien,  see 
Woolfe  V.  Home,  2  Q.  B.  D.  355 ;  46  L.  J.  Q.  B.  534 ;  Webb  v.  Smith,  30  Ch.  D. 
192;  55  L.  J.  Ch.  343. 

A  shipwright  has  a  Hen  for  repairs  to  a  ship.  (See  Franklin  v.  Hosier,  4  B.  &  Aid . 
341 ;  Ex  p.  Willoughly,  16  Ch.  D.  604).  The  work  and  skill  for  which  the  lien  is 
created  must  be  expended  upon  the  goods  themselves,  as  in  the  above  examples, 
and  as  in  the  case  of  assaying  gold  or  jewels,  or  weighing  or  carrying  goods.  (See 
Steadman  v.  Hockley,  16  M.  &  W.  553,  556 ;  Cumpston  v.  Haigh,  2  Bing.  N.  C. 
449.)  Work  and  sldll  expended  "  with  and  in  respect  of  "  the  goods  is  not  suffi- 
cient, and  a  plea,  which  alleged  that  a  conveyancer  had  transacted  business  "  with 
and  in  respect  of  "  deeds  and  claimed  a  Hen  upon  the  deeds  for  his  charges  for 
the  business,  was  held  bad  (Steadman  v.  Hockley,  supra). 

Where  several  parcels  of  goods  are  deHvered  under  one  contract  for  the  purpose 
of  having  work  done  upon  them,  the  bailee  has  a  lien  on  the  whole  for  the  whole 
price,  though  the  goods  are  delivered  at  different  times  (Marks  v.  Lahee,  3  Bing. 
N.  0.  408).  A  bailee  does  not  lose  his  lien  merely  by  claiming  it  for  other  charges 
besides  that  for  which  he  is  entitled  to  hold  it,  or  by  claiming  it  for  too  great  an 
amount,  unless  the  proper  amount  is  tendered,  or  the  bailee  so  conducts  himself 
as  to  dispense  with  such  tender  (Scarfe  v.  Morgan,  4  M.  &  W.  270  ;  Kerf  ord  v. 
Mondel,  28  L.  J.  Ex.  303 ;  Allen  v.  Smith,  12  C.  B.  N.  S.  638  ;  31  L.  J.  C.  P.  306). 
Where  a  chattel  is  detained  for  a  lien,  the  party  detaining  it  cannot  charge  for 
keeping  and  taking  care  of  it  during  such  detention  (Somes  v.  British  Empire 
Shipping  Co.,  8  H.  L.  C.  338 ;  30  L.  J.  Q.  B.  229).  A  lien  cannot  be  got  rid  of 
by  an  offer  to  set  ofE  a  debt  against  the  amount  of  the  lien  (see  Clarke  v.  Fell, 
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Defence  of  Lien,  in  an  Action  for  Conversion  of  Goods,  or  for  Trespass 

to  Goods. 

The  alleged  grievances  [or,  The  acts  (or,  matters)  complained  of]  con- 
sisted in  the  detention  of  the  goods  by  the  defendant  for  a  lien  to  which 
the  defendant  was  entitled. 

Particulars  are  as  foUows  : — 


4  B.  &  Ad.  404) ;  but  an  agreement  that  the  one  debt  should  be  set  off  against 
the  other  would  be  equivalent  to  payment  (Pinnock  v.  Harrison,  3  M.  &  W.  532  ; 
see  Exp.  Bamett,  L.  E.  9  Ch.  293  ;  43  L.  J.  Bank  87). 

Whether  takmg  security  for  a  debt  amoimts  to  a  waiver  of  the  lien  depends  on 
the  circumstances  of  the  particular  case  (Angus  v.  McLachlan,  23  Ch.  D.  330 ; 
52  L.  J.  Ch.  587  ;  In  re  Taylor,  [1891]  1  Ch.  590 ;  60  L.  J.  Ch.  625). 

By  express  agreement,  or  by  the  usage  of  particular  trades  or  professions,  a 
lien  may  be  created  for  the  general  balance  of  account  between  the  parties ;  thus 
a  solicitor  has  a  general  hen  for  his  taxable  costs,  charges  and  expenses,  as  such 
solicitor,  on  the  deeds  and  papers  of  his  clients  which  have  come  to  his  hands  in 
the  course  of  his  professional  employment  (Stevenson  v.  Blakelock,  1  M.  &  S.  535 ; 
In  re  Taylor,  [1891]  1  Ch.  590  ;  60  L.  J.  Ch.  525 ,-  In  re  Uewellin,  [1891]  3  Ch.  145  ; 
60  L.  J.  Ch.  732).  A  banker,  in  the  absence  of  agreement  to  the  contrary,  has  a 
general  Uen  upon  the  securities  of  his  customers,  which  are  in  his  hands  as  a  banker 
(Brandao  v.  Barneit,  12  CI.  &  F.  787  ;  Misa  v.  Currie,  1  App.  Cas.  554 ;  45  L.  J. 
Q.  B.  852 ;  In  re  Bowes,  33  Ch.  D.  586).  A  factor  has  a  general  lien  upon  all 
goods  consigned  to  him  as  factor  (Dixon  v.  Stansfdd,  10  C.  B.  398  ;  Stevens  v. 
Biller,  25  Ch.  D.  31 ;  53  L.  J.  Ch.  249).  So  also  a  packer  has  a  general  Uen  upon 
the  goods  of  his  customer  which  are  in  his  hands  (In  re  Witt,  2  Ch.  D.  489  ;  45 
L.  J.  Bank  118).  A  wharfinger  or  warehouseman  has  a  similar  lien  (Holdemess  v. 
ColUnson,  7  B.  &  C.  212).  A  warehouseman  cannot  assert  a  general  hen  against 
all  goods  deposited  by  a  factor  in  his  own  name  whether  his  goods  or  not  (Leuck- 
hart  V.  Cooper,  3  Bing.  N.  C.  99  ;  and  see  Dresser  v.  Bosanquet,  4  B.  &  S.  460  ; 
32  L.  J.  Q.  B.  57,  374).  Stockbrokers  have  a  general  lien  upon  the  securities  of 
their  customers  (Jones  v.  Peppercome,  1  Johns.  430 ;  28  L.  J.  Ch.  158 ;  In  re 
London  and  Globe,  [1902]  2  Ch.  416  ;  71  L.  J.  Ch.  893). 

Carriers  of  goods  have  at  common  law  only  a  particular  lien  for  their  charges 
in  respect  of  the  specific  goods  carried,  though  they  may  obtain  a  general  lien  by 
express  or  implied  contract,  or  by  statute.  (See  Wiltshire  Iron  Co.  v.  G.  W.  Ry. 
Co.,  L.  R.  6  Q.  B.  776,  780  ;  Btishforth  v.  Hadfeld,  6  East,  518  ;  7  lb.  224.) 

A  railway  company  has  a  Uen  for  cloak-room  charges  upon  goods  deposited  in 
their  cloak-room,  and  that  even  against  a  third  person  who  is  the  rightful  owner 
of  the  goods  (see  Singer,  <fcc.,  Co.  v.  L.  &  S.  W.  Ry.  Co.,  [1894]  1  Q.  B.  833 ;  63 
L.  J.  Q.  B.  411). 

A  mere  Uen  is  a  personal  right  of  detention,  gives  no  right  of  sale,  and  is  not 
assignable,  but  a  pledge  of  goods  to  secure  repayment  of  a  debt  gives  a  power  of 
sale  upon  the  debtor's  default,  and  is  assignable  (Pigot  v.  Cuhley,  15  C.  B.  N.  S. 
701  ;  33  L.  J.  C.  P.  134 ;  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585  ;  35  L.  J.  Q.  B. 
232  ;  In  re  Morritt,  18  Q.  B.  D.  at  pp.  232,  235). 

As  to  pawnbrokers,  see  the  Pa-svnbrokers  Act,  1872,  and  ante,  p.  213. 

As  to  the  lien  of  an  unpaid  vendor,"  see  the  Sale  of  Goods  Act,  1893,  ss.  39,  41 
42,  43,  47,  48. 
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Defence  to  an  Action  for  Detention  or  Conversion  of  Deeds,  that  theij  ivere 
deposited  as  a  Security  for  a  Debt. 

The  plaintia  on  the  ■ ,  19—,  before  the  alleged  detention  [or, 

grievances]  deposited  the  said  deeds  with  the  defendant  to  be  kept  by  him 

as  a  pledge  and  security  for  and  until  the  repayment  to  him  of  £ then 

lent  by  him  to  the  plaintifi  upon  the  security  of  the  said  deeds,  and  the 
defendant  accordingly  received  them  on  those  terms,  and  at  the  time  of  the 

alleged  detention  [or,  grievances]  the  said  sum  of  £ was  [and  the  same 

still  is]  due  and  unpaid  to  the  defendant,  and  the  defendant  therefore 
detained  [and  still  detains]  the  deeds  [and  refused  (and  still  refuses)  to 
give  them  up  to  the  plaintiff],  which  is  the  alleged  detention  [or,  grievances]. 

Rephj  to  a  Defewx  of  Lien,  of  a  Tender  of  the  Debt  before  the  alleged 
Conversion  or  Detention  of  the  Goods  (b). 

[If  the  amount  tendered  was  less  than  the  aimunt  of  the  debt  as  alleged  in 
the  Defence,  commence  by  stating  the  true  amount  of  the  debt,  as,  for  instance. 
The  amount  due  from  and  payable  by  the  plaintifi  to  the  defendant  for  the 

alleged  work  and  materials  was  £ ,  and  no  more,  that  being  the  amount 

which  was  agreed  by  word  of  mouth  on  the — ,  19 —  [or,  as  the  case 

may  6e]  to  be  paid  by  the  plaintiff  to  the  defendant  for  the  same,  and]  the 

plaintiff  on  the ,  19 — ,  before  the  alleged  detention  [or,  before  any 

of  the  alleged  grievances],  tendered  and  offered  to  pay  to  the  defendant 

[the  said]  £ ,  in  satisfaction  and  discharge  of  the  alleged  lien,  that  sum 

being  sufficient  to  satisfy  and  discharge  the  said  lien,  and  then  requested 
the  defendant  to  deliver  up  the  goods  to  the  plaintiff,  which  the  defendant 
refused  to  do. 


Defence  under  the  Factors  Act,  1889,  to  an  Action  for  Detention  or  Conversion 
of  Goods,  that  they  were  pledged  to  the  Defendant  by  a  Mercantile  Agent 
in  Possession  thereof  with  the  Owner's  Consent  and  acting  in  the  ordinary 
Course  of  Business  (c). 

1.  Before  the  alleged  detention  [or,  conversion],  J.  K.  was  a  mercantile 
agent  of  the  plaintiff  [or,  of  L.  M.,  the  then  owner  of  the  goods,]  within  the 

(6)  Where  the  plaintiff  seeks  to  defeat  the  defendant's  claim  of  lien  by  evidence 
of  a  tender  of  the  amount  of  the  debt,  he  should  reply  such  tender  specially. 

Where  a  lien  has  arisen  in  respect  of  work  done  to  difEerent  articles  under  one 
contract,  the  tender,  to  defeat  the  lien  on  any  of  the  articles,  must  be  a  tender  of 
the  whole  amount  due  for  the  work  under  the  contract  (Marks  v.  Lahee,  3  Bing. 
N.  0.  408  ;  Coombs  v.  Noad,  10  M.  &  W.  127). 

It  is  not  necessary  that  money  should  be  paid  into  Court  on  such  reply  of  tender, 
as  Ord.  XXII.,  r.  3,  only  applies  to  Defences  and  to  Replies  to  Counterclaims. 

(e)  The  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  consolidated  the  law,  repealed 
the  previous  Factors  Acts,  and,  with  some  modifications,  re-enacted  the  provisions 
of  those  Acts. 
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meaning  of  the  Factors  Act,  1889,  and  was,  with  the  consent  of  the  plaintifE 
[or,  the  said  L.  M.]  in  possession  of  the  goods  claimed  in  this  action,  [which 
were  goods  within  the  meaning  of  that  Act]. 


The  form  in  the  text  is  founded  upon  s.  2  (1)  of  that  Act,  which  enacts  that— 
"  Where  a  mercantile  agent  is,  with  the  consent  of  the  owner,  in  possession  of 
goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge,  or  other  disposition 
of  the  goods,  made  by  him  when  acting  in  the  ordinary  course  of  business  of  a 
mercantile  agent,  shall,  subject  to  the  provisions  of  this  Act,  bo  as  valid  as  if  he 
were  expressly  authorised  by  the  owner  of  the  goods  to  make  the  same  ;  provided 
that  the  person  taking  under  the  disposition  acts  in  good  faith,  and  has  not  at 
the  time  of  the  disposition  notice  that  the  person  making  the  disposition  has  not 
authority  to  make  the  same." 

A  revocation  of  the  owner's  consent  to  the  possession  of  such  agent  does  not 
affect  the  validity  of  the  transaction,     (See  s.  1  (2).) 

The  Act  (see  s.  1)  provides  that  "  mercantile  agent  "  shall  "  mean  a  mercantile 
agent  having  in  the  customary  course  of  his  business  as  such  agent  authority 
either  to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods, 
or  to  raise  money  on  the  security  of  goods  "  (Inglis  v.  Robertson,  [1898]  A.  C.  616 ; 
67  L.  J.  P.  C.  108). 

By  s.  3,  "  a  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to  be  a 
pledge  of  the  goods."     As  to  what  are  "  documents  of  title,"  see  s.  1  (4). 

By  s.  4,  "  where  a  mercantile  agent  pledges  goods  as  security  for  a  debt  or 
liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge,  the 
pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been  enforced 
by  the  pledgor  at  the  time  of  the  pledge." 

Where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the  deUvery 
or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
security,  the  pledgee  acquires  no  right  or  interest  in  the  goods  so  pledged  in 
excess  of  the  value  of  the  goods,  documents,  or  security,  when  so  deUvcred  or 
transferred  in  exchange.     (See  s.  5.) 

It  would  not  be  a  good  reply  to  a  defence  of  a  pledge  of  the  goods  under  s.  2  (1) 
above  cited,  that  the  owner's  consent  to  the  agent's  possession  was  procured  by  the 
fraud  of  the  agent.  (See  Sheppard  v.  Union  Bank,  7  H.  &  N.  661  ;  31  L.  J.  Ex, 
154.) 

As  to  dispositions  of  goods  or  documents  of  title  by  vendors  who,  notwith- 
standing a  previous  sale,  are  in  possession  thereof,  or  by  buyers  who  with  the 
consent  of  the  sellers  to  them  are  in  possession,  see  ss.  8, 9,  or,  the  similar  provisions 
in  s.  25  of  the  Sale  of  Goods  Act,  1893  ;  Helbij  v.  Mathews,  [1895]  A.  C.  471  ;  64 
L.  J,  Q.  B.  465  ;  Payne  v.  Wilson,  [1895]  2  Q.  B.  537  ;  65  L.  J.  Q.  B.  150  ;  Hull 
Ropes  Co.  V.  Adams,  65  L.  J.  Q.  B.  114  ;  Cahn  v.  PocketVa  Bristol,  &c.,  Co.,  [1899] 
1  Q.  B.  643  ;  68  L.  J.  Q.  B.  515. 

By  s.  10,  "  where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a 
person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document  to 
a  person  who  takes  the  document  in  good  faith  and  for  valuable  consideration, 
the  last-mentioned  transfer  shall  have  the  same  effect  for  defeating  any  vendor's 
lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has  for  defeat- 
ing the  right  of  stoppage  in  transitu."    (See  "  Shipping,"  ante,  p.  233.) 

The  provisions  of  the  Factors  Act  are  not  affected  by  those  of  the  Sale  of  Goods 
Act,  1893.    (See  s,  21  (2)  of  that  Act.) 
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2.  On  the ,  19 — ,  the  said  J.  K.,  being  so  in  possession  of  the 

goods  as  such  agent  as  aforesaid,  and  acting  in  the  ordinary  course  of 
business  of  a  mercantile  agent,  under  a  contract  then  made  by  him  with 
the  defendant  in  writing  \or,  verbally,  or,  as  the  case  may  he,  giving  particulars 

of  the  contract]  in  consideration  of  an  advance  of  £ then  made  to  the 

said  J.  K.  by  the  defendant,  pledged  and  delivered  the  said  goods  to  the 
defendant  as  security  for  the  said  advance  [and  for  interest  payable  thereon 

by  J.  K.  to  the  defendant  under  the  said  contract  at  the  rate  of per 

cent,  per  annum  from  that  date  until  repayment  of  the  principal],  and  the 
defendant  received  and  held  the  goods  on  those  terms,  and  acted  throughout 
in  good  faith,  and  had  no  notice  at  the  time  of  the  said  pledge  that  J.  K. 
was  not  authorised  to  make  the  same. 

3.  The  said  sum  of  £ [with  interest  thereon  from  the  said  date  at 

the  rate  aforesaid]  was  at  the  time  of  the  alleged  detention  [or,  conversion] 
[and  still  is]  unpaid  and  due  to  the  defendant,  and  the  defendant  therefore 
detained  [and  still  detains]  the  goods  and  refused  [and  still  refuses]  to 
deliver  them  to  the  plaintiff ;  which  is  the  alleged  detention  [or,  conversion]. 


Lights  (d). 

Denial  of  the  alleged  Obstniction  of  the  Light  {d). 

The  building  erected  by  the  defendant  has  not  obstructed  or  diminished 
the  access  of  light  to  the  plaintifi's  windows,  and  is  in  no  way  a  nuisance 
to  the  plaintifi's  house. 


(d)  See  ante,  p.  348.  The  plaintifi's  possession,  or  his  property  in  the  reversion, 
if  he  sues  as  reversioner,  must,  if  disputed,  be  expressly  denied. 

Where  the  Claim  alleges  that  the  lights  are  ancient,  or  that  the  right  is  claimed 
under  the  Prescription  Act,  the  defendant  cannot  rely  upon  a  mere  general  denial 
of  the  right  as  covering  all  the  groimds  of  defence  referred  to  by  that  section,  and 
should  therefore  specifically  deny  such  aJlegations  of  the  facts  constituting  the 
right  as  he  wishes  to  dispute,  and  plead  specially  the  particular  matters  on  which 
he  relies  as  negativing  the  eifect  of  those  facts  or  as  justifymg  the  obstruction. 
(See  anU,  pp.  274,  444,  447,  733.) 

An  agreement  for  an  easement  of  light,  &c.,  may  be  taken  out  of  the  Statute  of 
Frauds  by  the  application  of  the  equitable  doctrme  of  part  performance  (McManus 
V.  Cooie,"35  Ch.  D.  681  ;  56  L.  J.  Oh.  662). 

The  right  to  hght  and  air  may  be  lost  by  abandonment.     (See  aide,  p.  348.) 

It  will  be  a  defence  that  the  plaintiff  stood  by  and  acquiesced  in  and  impliedly 
consented  to  the  erection  of  the  defendant's  building  (see  Davies  v.  Marshall,  10 
C.  B.  N.  S.  697  ;  31  L.  J.  C.  P.  61 ;  Russell  v.  WatL^,  10  App.  Gas.  590  ;  "  Injunc- 
tion," ante,  758).  But  there  can  be  no  acquiescence  without  knowledge  {Roberts 
<fc  Lovell  V.  James,  89  L.  T.  287) ;  and  it  wiU  be  a  good  reply  that  the  acquiescence 
was  procured  by  a  false  representation  on  the  part  of  the  defendant,  that  the 
intended  building  would  not  obstruct  the  light  {Davies  v.  MarsJiall,  supra). 
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Defence  to  a  Claim  for  an  Injunction  to  restrain  a  threatened  Obstruction  of 

Light  (e). 

The  plaintiff's  lights  will  not  be  materially  [or  at  all]  interfered  with  by 
the  defendant's  buildings. 

(R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 


Denial  of  the  Plaintiff's  Possession  of  the  House  in  respect  of  which  heclaiins 

the  Right  of  Light. 

At  the  time  of  the  alleged  grievances  the  plaintifE  was  not  [or,  was  not 
and  is  not]  the  owner  or  occupier  \or,  lessee  or  occupier]  of  the  said  house 
[or,  is  not  {or,  was  not)  possessed  of  the  said  house,  according  to  the  allega- 
tions in  the  Statement  of  Claim]. 


Defence  admitting  certain  Facts  alleged  in  the  Statement  of  Claim. 

1.  The  defendant  admits  that  the  plaintifE  is  the  owner  and  occupier  of 
the  said  house. 

2.  The  defendant  also  admits  that  he  is  erecting  a  building. 

3.  The  defendant  denies  that  the  said  building  will,  if  not  stopped, 
materially  diminish  the  light  to  any  of  the  plaintiff's  windows,  with  the 
exception  of  the  kitchen  \\'indow  firstly  mentioned  in  the  Statement  of 
Claim. 

4.  The  said  kitchen  window  is  not  an  ancient  light. 


Defences  to  an  Action  by  a  Reversioner,  denying  the  Reversion,  dc.  : 
see  "  Reversion,"  post,  p.  821. 


Defence  denying  that  the  Lights  are  Ancient  Lights  (/). 

The  plaintiff's  lights  are  not  ancient. 

(R.  S.  C,  1883,  App.  D.,  Sect.  TI.) 


Defence  to  an  Action  in  which  the  Claim  is  expressly  made  under  the  Pre- 
scription Act,  1832,  s.  3,  denying  the  alleged  Enjoyment  {jg). 

The  access  and  use  of  light  through  the  said  window  to  and  for  the  said 
house  has  not  been  enjoyed  therewith  for  the  said  period  of  twenty  years 
[or,  was  not  enjoyed  therewith  for  the  statutory  period  of  twenty  years] 
within  the  meaning  of  the  Prescription  Act,  1832,  ss.  3  and  4. 


(e)  See  ante,  pp.  351,  758. 

(/)  This  denial  operates  as  a  denial  that  the  lights  have  been  enjoyed  for 
twenty  years  before  action,  or  from  time  immemorial. 

(g)  The  right  to  light  is  dealt  with  by  s.  3  of  the  Prescription  Act,  1832,  and 
is  not  dealt  with  by  s.  2  of  that  Act.  (See  ante,  p.  348,  post,  p.  859  ;  Wheaton  v. 
Maple,  [1893]  3  Ch.  48  ;  62  L.  J.  Ch.  963.) 
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The  like,  alleging  an  Interruption  of  the  Enjoyment  (/»). 

Thp  alleged  enjoyment  of  the  lights  during  the  statutory  period  of 
twenty  years  was  interrupted  by  [state  how  and  when,  as,  for  instance,  the 
defendant  erecting  on  his  land  a  wooden  hoarding  in  front  of  the  plaintifi's 

said  windows  in ,  19 — ,  and  maintaining  the  said  hoarding  so  erected 

until ,  19 — ],  and  the  plaintiff  suhmitted  to  and  acquiesced  in  the 

said  interruption  for  more  than  one  year  from  the  time  of  his  having 
notice  of  the  said  interruption,  and  of  the  defendant  being  the  person  who 
made  or  authorised  the  same  to  be  made. 


The  like,  alleging  that  the  Enjoyment  was  hy  Consent  (i). 

The  access  and  use  of  the  light  through  the  said  windows  during  the 

said  twenty  years  [or,  from ,  18 — ,  to ,  19—,]  was  enjoyed  by 

consent  expressly  given  for  that  purpose  by  the  defendant  [or, , 

the  defendant's  predecessor  in  title]  to  the  plaintiff  [or,  the  plaintiff's 
predecessors  in  title]  by  a  deed  [or,  writing]  dated  the ■ ,  19 — . 


See  a  form  of  plea  justifying  an  obstruction  as  having  been  erected  under  a 
Railway  Act :  Turner  v.  Sheffield  Ry.  Co.,  10  M.  &  W.  425  ;  of  a  plea  that 
the  defendant  erected  his  building  with  the  knowledge,  acquiescence  and  consent 
of  the  plaintiff :  Davies  v.  Marshall,  10  C.  B.  N.  S.  697  ;  31  L.  J.  C.  P.  6] 
(see  note  (d),  supra) ;  and  of  a  reply  that  the  plaintiff  acquiesced  and  consented 
on  the  faith  of  representations  that  the  building  ivould  not  obstruct  the  light 
(lb.). 


Defence  to  an  Action  for  Trespass,  justifying  an  Entry  on  the  Plaintiff's 
Land  to  remove  an  Obstruction  to  the  Defendant's  Ancient  Lights  (j). 

1.  At  the  time  of  the  alleged  trespasses  the  defendant  was  possessed  of  a 

house  [called  ,  describing  it]  adjoining  the  plaintiff's  said  land,  and 

was  entitled  [state  how,  e.g.,  by  prescription  imder  the  2  &  3  Will.  4,  c.  71] 
to  the  access  and  use  of  light  to  and  for  the  said  house  through  an  ancient 
window  therein,  viz.,  the  [library  window  on  the  ground  floor  of  the  said 
house]. 

(h)  "  Interruption  "  in  the  Prescription  Act  means  an  adverse  obstruction,  not 
a  mere  discontinuance  or  voluntary  cessation  of  user  {Smith  v.  Baxter,  [1900]  2 
Ch.  at  p.  143  ;  69  L.  J.  Ch.  at  p.  440  ;  Carr  v.  Foster,  3  Q.  B.  581  ;  11  L.  J.  Q.  B. 
284). 

(t)  By  s.  3  of  the  Prescription  Act,  enjoyment  for  the  statutory  period  confers 
the  right,  unless  it  appears  that  the  light  was  enjoyed  by  some  consent  or  agree- 
ment expressly  given  or  made  for  that  purpose  by  deed  or  writing  (Bewley  v. 
Atkinson,  13  Ch.  D.  283 ;  49  L.  J.  Ch.  15S  ;  Mitchell  v.  Cantrill,  37  Ch.  D.  56  ; 
57  L.  J.  Ch.  72  ;  EasUm  v.  Isted,  [1903jl  Ch.  504  ;  72  L.  J.  Ch.  189). 

(j)  See  Dvhe  of  Norfolk  v.  Arbuthnot,  4  C.  P.  D.  290  ;  S  lb.  390  ;  48  L.  J.  C.  P. 
737  ;  49  lb.  382. 
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2.  The  plaintiff  wrongfully  erected  and  subsequently  maintained  a 
[hoarding]  in  violation  of  the  said  prescriptive  right,  and  wrongfully 
obstructed  the  light,  and  thereby  prevented  the  same  from  entering  the 
said  house  through  the  said  window  so  as  to  be  a  nuisance  to  the  said 
house. 

3.  Thereupon,  the  defendant  on  the ,  19 — ,  entered  the  said 

land  and  pulled  down  the  said  hoarding  in  order  to  remove  the  said 
obstruction,  doing  no  more  than  was  necessary  for  that  purpose ;  which 
are  the  alleged  trespasses. 


Limitation,  Statutes  of  (k). 

Defence  to  an  Action  within  the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3, 
that  the  Action  is  tarred  by  that  Statute  (k). 

The  plaintiff's  alleged  right  [or,  rights]  of  action  did  not  accrue,  if  at  all, 
within  [six]  years  next  before  the  commencement  of  this  action,  and  was 


(k)  The  Statutes  of  Limitation  must  be  specially  pleaded  (Ord.  XIX.,  r.  15; 
and  see  ante,  p.  454).  As  to  actions  against  public  authorities  and  persons  acting 
in  execution  of  statutory  and  other  public  duties,  see  post,  pp.  811,  814  ;  and  as 
to  actions  for  the  recovery  of  land,  see  post,  p.  903. 

The  Limitation  Act,  1623  {21  Jac.  1,  c.  16),  s.  3,  provides  that  actions  for  trespass 
to  land,  actions  for  trespass  to  goods,  actions  for  conversion  or  detention  of  goods, 
actions  of  replevin,  and  all  actions  upon  the  case  (other  than  for  slander)  must  be 
commenced  within  six  years  next  after  the  cause  of  such  actions ;  actions  for 
trespass  to  the  person,  such  as  assault,  battery,  wounding,  and  imprisonment, 
within  fonr  years  next  after  the  cause  of  such  actions ;  actions  for  slanderous 
words  within  two  years  next  after  the  words  spoken. 

Although  the  old  forms  of  action  are  now  abolished  (Hanmer  v.  Flight,  24 
W,  R.  346  ;  35  L.  T.  127),  the  above  limitations  are  applicable,  wherever  the  facts 
constituting  the  plaintiif's  case  are  such  as,  before  the  Judicature  Aets,  would 
have  been  sued  on  in  those  forms  respectively,  and  would  have  been  subject  to 
those  limitations.  The  term  "actions  upon  the  case  "  in  the  above  enactment 
included  actions  for  defamation,  actions  for  malicious  prosecution,  and  actions  for 
negligence,  as  well  as  many  other  actions  in  which  the  injury  is  not  the  direct  or 
immediate  result  of  the  acts  complained  of.  {Oibbs  v.  Oitild,  8  Q.  B.  D.  at  p.  302  ; 
51  L.  J.  Q.  B.  313). 

By  the  3  &  4  WUl.  4,  c.  42,  s.  3,  actions  for  penalties,  &c.,  given  by  any  statute  to 
the  party  grieved  must  be  commenced  within  two  years  after  the  cause  of  action 
accrued.  (See  ante,  p.  626.)  As  to  the  limitation  of  actions  on  penal  statutes  by 
informers,  see  the  31  Eliz.  o.  5,  s.  5,  and  ante,  p.  627.  As  to  disabilities,  &o.,  see 
ante,  p.  627. 

An  action  for  compensation  under  s.  84  of  the  Companies  (Consolidation)  Act, 
1908,  re-enaotuig  the  Directors  Liability  Act,  1890  (53  &  54  Vict.  c.  64),  s.  3,  is 
not  an  action  for  penalties  within  3  &  4  Will.  4,  c.  42,  s.  3,  and  the  period  of 
limitation  is  six  years,  and  dales,  it  seems,  from  the  subscription  {Thomson  v. 
Clanmorris,  [1899]  2  Ch.  523  ;  [1900]  1  Ch.  718, 726, 729). 

By  the  3  &  4  Will.  4,  o,  42.  s.  2  (ajiie,  p.  306),  an  action  may  be  maintained  by 
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[or,  were]  barred  by  [here  state  the  statute  by  which  the  period  of  limitation 
is  fixed,  as,  for  instance,  the  Limitation  Act,  1623,  21  Jac.  1,  c.  16]. 
{See  R.  S.  C,  1883,  App.  D.,  ,Sect.  IV.) 

the  executors  or  administrators  of  a  deceased  person  for  injuries  to  the  real  estate 
of  such  person  committed  in  his  lifetime,  for  which  an  action  might  have  been 
maintained  by  such  person,  "  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  the  death  of  such  deceased  person,  and  provided  such 
action  shall  be  brought  within  one  year  after  the  death  of  such  person."  The 
same  section  provides  that  an  action  may  be  maintained  against  the  executors!  or 
administrators  of  any  person  deceased  for  any  wrong  committed  by  him  m  his 
lifetime  to  another  in  respect  of  his  property,  real  or  personal,  "  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before  such  person's  death, 
and  so  as  such  action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person." 

Actions  brought  under  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93),  or  the 
amending  Act  (27  &  28  Viet.  c.  95),  to  recover  damages  for  the  loss  occasioned  by 
the  death  of  persons  killed  through  the  wrongful  act,  neglect,  or  default  of  the 
defendants  must  be  brought  within  twelve  months  after  such  death  (see  ante, 
pp.  306,  308). 

Actions  for  infringement  of  copyright  must  be  brought  within  three  years  after 
the  infringement  (s.  10  of  the  Copyright  Act,  1911). 

In  actions  for  torts,  the  date  of  the  cause  of  action,  for  the  purpose  of  the 
limitation  of  the  action,  is,  in  general,  the  committing  of  the  injurious  act,  and 
not  the  occurrence  of  the  damage  arisijig  therefrom  ifilegg  v.  Dearden,  12  Q.  B. 
.?76  ;  Violet  v.  Sympson,  8  E.  &  B.  344  ;  27  L.  J.  Q.  B.  138  ;  2  Wms.  Saund., 
1871  ed.,  p.  166).  But  where  the  act  of  the  defendant  is  not  injurious  in  itself, 
and  only  becomes  injurious  by  reason  of  damage  occasioned  by  it,  no  right  of 
action  accrues  until  the  actual  damage  occurs,  and  in  such  cases  the  period  of 
limitation  dates  from  the  damage.  Thus,  where  slanderous  words  not  actionable 
in  themselves  become  actionable  by  causing  subsequent  damage,  the  period  of 
limitation  is  computed,  not  from  the  date  of  the  speaking  of  the  words,  but  from 
the  date  of  the  damage.  (See  ante,  pp.  401,  402.)  So,  where  a  person  excavates 
his  own  land  in  a  manner  which  causes  a  subsidence  to  take  place  in  the  land  of 
his  neighbour,  no  cause  of  action  arises  until  the  actual  damage  occurs,  and  the 
period  of  limitation  dates  from  the  damage.  Hence,  where  by  reason  of  such 
excavation  several  subsidences  of  the  plaintiff's  land  occur  at  different  periods, 
each  fresh  subsidence  gives  a  new  cause  of  action  ;  and  it  is  no  defence  to  an  fiction 
brought  in  respect  of  the  damage  occasioned  by  one  of  the  later  subsidences,  that 
the  first  subsidence  occasioned  by  the  excavation  took  place  more  than  sis 
years  before  the  commencement  of  the  action.  (Backhouse  v.  Bonomi,  9  H.  L.  C. 
503  ;  34  L.  J.  Q.  B.  181 ;  Darley  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127  ; 
55  L.  J.  Q.  B.  529  ;  Crumhie  v.  Wallsend  Local  Board,  [1891]  1  Q.  B.  503 ;  60 
L.  J.  Q.  B.  392 ;  West  Leigh  Colliery  Co.  v.  Tunnidiffe,  [1908]  A.  C.  27  ;  77 
L.  J.  Ch.  102). 

Where  the  injurious  act  is  continuing,  and  causes  continued  damage,  the  right 
of  action  is  also  continuing  {Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  765 ;  30  L.  J. 
C.  P.  305) ;  and  the  damages  should  be  assessed  down  to  the  time  of  assessment 
(Ord.  XXXVr.,  r.  58). 

B.L.  50 
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Defence  thai  the  Claim  is  barred  by  the  Public  Authorities  Protection  Ad, 
1893  :  see  "  Public  Authorities,"  post,  p.  814. 


For  the  Defence  to  an  Action  for  the  Recovery  of  Land  that  the  Plaintiff's 
Claim  is  barred  by  the  lapse  of  the  Statutory  Period  of  Limitation,  see 
post,  p.  903. 


Maintenance. 
See  "  Maintenance,"  ante,  pp.  352,  639. 


Malicious  Prosecution  (l). 
Defence  to  a  Claim  for  Malicious  Prosecution. 

1.  The  defendant  denies  that  he  had  not  reasonable  and  probable  cause 
for  [preferring  the  said  charge,  and  for]  taking  [and  causing  to  be  taken] 
the  said  proceedings  against  the  plaintifi,  and  that  the  defendant  in  so  doing 
acted  with  malice  [on  the  contrary,  he  acted  without  malice  and  in  the 
bona  fide  belief  that  he  was  discharging  a  public  duty]. 

2.  The  defendant  denies  that  the  said  prosecution  was  [or,  said  proceed- 
ings were]  determined  in  favour  of  the  plaintiff  \or,  that  the  plaintifi  was 
acquitted]. 

The  fact  that  the  plaintiff  was  not  aware  of  the  committing  of  the  tort  does 
not,  as  a  rule,  prevent  the  statutory  period  from  running  against  him  (see  anie, 
p.  628) ;  but  there  is  an  exception  in  the  case  of  concealed  fraud,  as  to  which  see 
ante,  p.  637. 

The  renewal  of  liability  by  subsequent  acknowledgment,  as  in  cases  of  debts,  is 
inapplicable  in  actions  for  wrongs  independent  of  contract  {Hwrst  v.  Parker, 
1  B.  &  Aid.  92 ;  Tanner  v.  Smart,  6  B.  &  C.  603,  605). 

{I)  See  ante,  p.  352. 

As  the  onus  of  proving  that  the  defeudant  acted  ^\ithout  reasonable  and 
probable  cause  and  maliciously  is  on  the  plaintiff,  the  proper  form  of  defence  is 
to  deny  the  plaintiff's  allegations,  and  not  to  plead  affirmatively  that  the  de- 
fendant had  reasonable  and  probable  cause.  If  the  defence  is  pleaded  in  the 
former  way,  the  defendant  is  not  requned  to  give  particulars  of  reasonable  and 
probable  cause  [Roberts  v.  Owen,  6  Times  L.  R.  172).  The  dictum  to  the  contrary 
in  Alman  v.  Oppert,  [1901]  2  K.  B.  576,  578  ;  70  L.  J.  K.  B.  745,  746,  if  correctly 
reported,  cannot,  it  is  submitted,  be  supported,  except  with  reference  to  a  case 
where  the  defendant  pleads  affirmatively  that  he  had  reasonable  and  probable 
cause,  thus  undertaking  an  unnecessary  onus. 

The  onus  is  also  on  the  plaintiff  of  showing  that  the  proceeduigs  complained  of 
have  termmated  in  his  favour,  whenever  their  nature  is  such  as  to  be  capable 
of  such  a  termination.     (See  ante,  p.  353.) 
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Mandamus  (m). 

For  a  farm,  see  Peebles  v.  Oswaldtwislle  Urlan  Council,  [1897]  1  Q.  B. 
384,  625  ;  66  L.  J.  Q.  B.  392. 


Defence  to  an  Action  far  a  Mandamus  to  the  General  Council  of  Medical 
Education  and  Registration  of  the  United  Kingdom,  the  Defendants,  to 
restore  the  Name  of  the  Plaintiff  to  the  Dentists'  Register  (m). 

1.  The  defendants  admit  that  they  caused  and  directed  the  name  of  the 
plaintiff  to  be  erased  from  the  said  register.  Before  doing  so  they  caused 
inquiry  to  be  made  into  the  case  of  the  plaintiS,  whose  name  was  upon  the 

{m)  The  defendant  in  an  action  for  a  mandamus  should  distinctly  deny  any  of 
the  allegations  which  are  disputed,  and  plead  any  facts  showing  that  the  plaintiS 
is  not  entitled  to  the  mandamus  claimed.  Where  it  appears  on  the  face  of  the 
Claim  that  the  facts  alleged  are  not  sufi&cient  to  support  the  action,  and  that  the 
plaintiff  is  not  entitled  to  the  mandamus,  the  defendant  may  plead  an  objection 
in  point  of  law. 

It  appears  that  there  is  no  statutory  period  of  limitation  for  an  action  for  a 
mandamus  (see  Ward  v.  Lotimdes,  1  E.  &  E.  940 ;  29  L.  J.  Q.  B.  40),  except  m 
such  cases,  if  any,  as  fall  within  s.  1  of  the  Public  Authorities  Protection  Act, 
1893.     (Seeyo-s*,  p.  811.) 

Where  a  new  duty  of  a  public  nature  is  created  by  a  statute  which  provides  a 
special  remedy  for  a  breach  of  such  duty,  there  is,  in  general,  no  remedy,  other 
than  the  one  thus  provided,  open  to  a  person  aggrieved  by  such  breach.  Thus, 
a  mandamus  will  not  be  granted  to  compel  a  local  authority  to  make  proper 
sewers  in  their  district  on  the  complaint  of  an  individual,  the  remedy  given  by 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  being  by  complaint  to  the  Local 
Government  Board  (Bdbinson  v.  Workington,  [1897]  1  Q.  B.  619  ;  66  L.  J.  Q.  B. 
388  ;  Peebles  v.  Oswatdtmstle,  [1897]  1  Q.  B.  625  ;  66  L.  J.  Q.  B.  392  ;  Harrington 
V.  Derby  Corporation,  [1905]  1  Ch.  204 ;  74  L.  J.  Ch.  219).  An  action  for  a  manda- 
mus win  not  lie  to  a  local  authority  to  re-oonsider  or  to  pass  building  plans, 
rejected  on  the  ground  that  they  infringed  bylaws,  if  the  matter  was  one  on  which 
the  local  authority  had  jurisdiction,  and  if  they  refused  the  plans  in  good  faith 
upon  consideration  of  them  {Smith  v.  Charley  D.  C,  [1897]  1  Q.  B.  678  ;  66  L.  J. 
Q.  B.  427). 

(n)  An  action  will  not  lie  to  restore  the  name  of  a  medical  practitioner  or  of  a 
dentist  to  the  register  which  has  been  erased  therefrom  under  the  Medical  Act, 
1858  (21  &  22  Vict.  o.  90),  s.  29,  or  the  Dentists  Act,  1878  (41  &  42  Vict.  c.  33). 
3.  13,  if  the  subject-matter  of  the  complaint  on  which  it  was  struck  off  is  within 
the  jurisdiction  of  the  "  CJeneral  Cormcil  of  Medical  Education  and  Registration," 
and  if  the  procedure  required  by  those  statutes  has  been  followed.  Where  the 
charge  was  one  against  a  medical  man  of  "  infamous  conduct  in  a  professional 
respect,"  it  was  held  sufficient  to  justify  a  finding  against  him  that  there  was 
evidence  before  the  professional  tribunal  created  by  the  statute  of  conduct  which 
might,  not  unreasonably,  be  thus  described  by  his  professional  brethren  of  good 
repute  (Leeson  v.  Oen.  Council,  43  Ch.  D.  366  ;  69  L.  J.  Ch.  233 ;  Allinson  v.  Gen. 
Council,  [1894]  1  Q.  B.  750  ;  63  L.  J.  Q.  B.  534). 
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dentists'  register,  kept  under  the  Dentists  Act,  1878,  it  being  alleged  that 
he  had  been  guilty  of  infamous  or  disgraceful  conduct  in  a  professional 
respect,  and  was  liable  to  have  his  name  erased  from  the  said  register. 
Particulars  as  follows  : — [State  them.] 

2.  The  said  inquiry  was  held  by  the  committee  appointed  under  the 
said  Act.    Such  committee  heard  the  plaintiff  in  his  defence,  and  fully 

investigated  the  case.     It  then,  on  the ,  19 — ,  made  a  report  that 

the  plaintiff  had  been  guilty  of  the  said  infanlous  and  disgraceful  conduct 
in  a  professional  respect  [or,  as  the  case  may  be]. 

3.  The  defendants  were  satisfied  thereby  that  the  plaintiff  had,  as  stated 
in  the  report,  been  guilty  of  infamous  and  disgraceful  conduct  in  a  pro- 
fessional respect  [or,  as  the  case  may  be],  and  thereupon  they  caused  and 
directed  the  name  of  the  plaintiS  to  be  erased  from  the  said  register. 

4-.  The  defendants  did  not  act  maliciously  or  without  reasonable  and 
probable  cause  as  alleged.  They  will,  however,  submit  that  as  the  charge 
made  against  the  plaintiff  was  one  which  they  had  jurisdiction  under  the 
Dentists  Act,  1878,  to  inquire  into,  and  one  capable  of  being  held  to  be 
infamous  or  disgraceful  conduct  in  a  professional  respect,  this  Court  cannot 
inquire  into  the  questions  of  malice  and  absence  of  reasonable  cause. 


Master  and  Servant. 
Defence  to  an  Action  for  Seduction  {o). 

1.  The  said  A.  B.  was  not  the  servant  of  the  plaintiff.    (R.  S.  C,  1883, 
App.  D.,  Sect.  VI.) 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said  A.  B. 
{R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 

3.  The  plaintiff  was  not  deprived  of  the  services  of  the  said  A.  B.  and 
did  not  suffer  the  alleged  or  any  damage  (y). 


(o)  In  actions  by  a,  master  for  injuries  done  to  the  master  in  respect  of  his 
servants,  as  by  enticing  away  or  harbovu'ing  his  servants,  or  for  loss  of  service 
occasioned  by  the  seduction  of  his  female  servant,  or  by  personal  injuries  done 
to  the  servant,  the  defence  that  the  person  in  respect  of  w-hom  the  wrong  is  alleged 
to  have  been  committed  was  not  at  the  time  of  the  alleged  ^vrongful  acts  the 
servant  of  the  plaintiff,  must  be  specially  pleaded.  In  actions  for  seduction  very 
slight  evidence  is  sufficient  to  prove  the  allegation  of  the  service.  (See  ante, 
p.  362.)  In  such  actions  it  is  no  defence  that  the  acts  charged  amounted  to  a 
felony,  and  that  the  defendant  has  not  been  prosecuted  for  it,  but  the  Court  will 
in  a  proper  case  stay  the  action.     (See  post,  p.  844.) 

{p)  The  fact  that  the  plaintiff  has  sustained  damage  (by  loss  of  service,  &c.) 
in  consequence  of  the  acts  of  the  defendant,  is  a  material  part  of  the  cause  of 
action,  and,  if  disputed,  should  be  expressly  denied  in  the  Defence.  (See  ante, 
p.  446.) 


Digitized  by  Microsoft® 


MASTER   AND   SERVAiirT  789 

Defence  to  an  Action  brought  agaimt  a  Master  for  an  Alleged  Wrongful  Act 

of  his  Servanis  {q). 

1.  The  defendant  denies  that  A.  B.  [or,  the  person  referred  to  in  the 
Statement  of  Claim  as  the  defendant's  servant]  or  any  servant  of  his  drove 
the  said  carriage  \or,  was  guilty  of  the  alleged  negligence,  or  was  guilty  of 
any  of  the  acts  alleged  in  the  Statement  of  Claim], 

2.  The  said  A.  B.  [or,  The  person,  &c.,  as  before]  was  not  the  servant  of 
the  defendant. 

3.  The  said  A.  B.  [or,  The  person,  &c.,  as  before]  was  employed  by  the 
defendant  to  act  as  [coachman]  to  the  defendant,  and  not  otherwise,  and 
the  act  complained  of  was  not  done  by  the  said  A.  B.  [or,  the  said  person] 
in  the  course  of  his  employment  as  such  [coachman],  and  was  not  within 
the  scope  of  such  employment,  and  was  wholly  unauthorised  by  the 
defendant  (r). 


Defence  in  an  Action  for  Negligent  Driving. 
carriage  was  not  driven  by  the  defend 

2.  The  said  carriage  was  not  driven  negligently. 


1.  The  said  carriage  was  not  driven  by  the  defendant,  or  by  any  servant 
of  his. 


Defence  of  Common  Emphytnent  in  an  Action  brought  by  a  Servant  against 

his  Master  (s). 

See  a  form  of  flea  under  the  old  system  in  an  action  for  an  injury  done  to 
the  plaintiff  by  the  defendant's  servant,  that  the  plaintiff  ivas  also  a  servant 


(q)  See  "  Master  and  Servant,"  ante,  p.  363  ;  "  Malicious  Prosecutions,"  ante, 
pp.  352,  353  ;  and  "  Negligence,"  ante,  p.  367  et  seq.,  and  post,  p.  795. 

(r)  See  ante,  pp.  277,  353,  363. 

(s)  Where  an  action  is  brought  in  the  High  Court  by  a  servant  against  his  master 
to  recover  damages  for  breach  of  common  law  duty,  in  negligently  keeping  his 
premises  in  an  unsafe  condition,  or  in  negligently  providing  unsafe  materials  and 
implements,  &o.,for  the  work,  the  defendant  in  his  Defence  may  deny  the  dangerous 
state  or  character  of  the  premises,  materials,  or  implements,  the  defendant's 
knowledge,  or  the  plaintiff's  ignorance  of  these  circumstances,  or  that  the  damage 
to  the  plaintiff  was  occasioned  thereby.  A  master  is  not,  either  at  common  law 
or  under'the  Employers'  Liabihty  Act,  1880,  liable  to  his  servant  for  personal 
injuries  where  the  servant,  knowing  and  appreciating  the  risk  and  the  danger 
from  which  the  injuries  arose,  voluntarily  accepts  and  encounters  them,  as  in 
such  case  the  principle  of  volenti  nonfit  iitjiiria^  applies.  (See  Thomas  v.  Quarter- 
maim,  18  Q.  B.  D.  685,  695 ;  56  L.  J.  Q.  B.  340 ;  Smith  v.  Baker,  [1891]  A.  C. 
325  ;  60  L.  J.  Q.  B.  683 ;  and  ^Yilliams  v.  BirmingJiam  Battery  Co.,  [1899]  2 
Q.  B.  338  ;  68  L.  J.  Q.  B.  918).  But  to  make  this  maxim  applicable,  it  must  be 
shown  that  the  servant,  either  expressly  or  impliedly  by  his  conduct,  consented  to 
accept  the  risk  with  full  knowledge  of  the  danger,  and  the  mere  fact  of  his  continuing 
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of  the  defendant  and  engaged  in  the  same  employment  with  his  fellow-servant 
who  did  the  injury  :  Wiggett  v.  Fox,  11  Ex.  832  ;  25  L.  J.  Ex.  188  ;  Griffiths 
V.  Gidlow,  3  H.  &  N.  648  ;  27  L.  J.  Ex.  404. 

Plea  in  a  like  action  that  the  plaintiff  was  voluntarily  assisting  another  in 
the  same  employment  in  the  defendant's  service  who  did  the  injury  :  Degg  v. 
Midland  By.  Co.,  1  H.  &  N.  773  ;  26  L.  J.  Ex.  171. 

in  the  service  with  knowledge  of  the  danger  is  not  necessarily  conclusive  evidence 
of  such  consent  on  his  part  {lb.).  Contributory  negligence  on  the  part  of  the 
plaintiff  may,  of  course,  be  pleaded  as  a  defence  to  such  an  action.  (See  Griffiths  r. 
Gidlow,  a  H.  &  N.  648  ;  27  L.  J.  Ex.  404  ;  and  "  Negligence,"  post,  p.  794.) 

Before  the  passirtg  of  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  a 
master  was  not  in  general  liable  to  an  action  at  the  suit  of  a  servant  for  an  injury 
arising  from  the  negligence  of  a  feUow-servant  in  the  course  of  a  common  employ- 
ment {Priestley  v.  Fowler,  3  M.  &  W.  1 ;  Swainson  v.  N.  E.  By.  Co.,  3  Ex.  D.  341  ; 
47  L.  J.  Ex.  372 ;  Johnson  v.  Lindsay,  [1891]  A.  C.  371 ;  61  L.  J.  Q.  B.  90 ; 
Coldrick  v.  Partridge,  [1910]  A.  0.  77  ;  79  L.  J.  K.  B.  173).  This  is  stiU  the  law 
with  regard  to  actions  commenced  in  the  High  Court  of  Justice ;  but  by  the  above- 
mentioned  Act  a  special  action,  to  be  brought  in  a  county  court,  is  given  in  respect 
of  personal  injury  caused  to  a  workman  under  the  circumstances  therein  set 
forth. 

In  order  to  exempt  the  master  from  liability  in  an  action  not  within  the  Em- 
ployers' Liability  Act,  1880,  there  must  be  a  common  employment  and  a  common 
master,  though  the  service  need  not  be  permanent  or  for  any  defined  time  {Johnson 
V.  Lindsay,  [1891]  A.  C.  371 ;  61  L.  J.  Q.  B.  90).  Where  two  servants  are  servants 
of  the  same  master,  and  where  the  service  of  each  will  bring  them  so  far  to  work 
in  the  same  place  and  at  the  same  time  that  the  negligence  of  one  in  what  he  is 
doing,  as  part  of  the  work  which  he  is  bound  to  do,  may  injure  the  other  whilst  he 
is  doing  the  work  which  he  is  bound  to  do,  the  master  is  not,  at  common  law,  liable 
to  the  one  servant  for  the  negligence  of  the  other  {per  Brett,  L.J.,  in  Charles  v. 
Taylor,  3  C.  P.  D.,  at  p.  496).  Workmen  do  not  cease  to  be  fellow-workmen 
because  they  are  not  all  equal  in  point  of  station  or  authority  {Wilson  v.  Merry, 
L.  R.  1  H.  L.  So.  326 ;  Hedley  v.  Pinlmey  Steamship  Co.,  [1894]  A.  C.  222 ;  63 
L.  J.  Q.  B.  419) ;  and  the  doctrine  of  common  employment  is  applicable  even  in 
the  case  of  an  infant  workman  of  tender  years  {Bass  v.  Heitdon  Urlan  Co^mcil, 
28  Times  L.  R.  317). 

A  person  who  volunteers  to  assist  a  servant  in  his  work  is  in  the  same  position 
as  a  servant  in  respect  of  the  right  of  action  for  personal  injury  against  the  master 
{Degg  v.  Midland  By.  Co.,  1  H.  &  N.  773  ;  26  L.  J.  Ex.  171  ;  Potter  v.  Faidkner, 
1  B.  &  S.  800  ;  31  L.  J.  Q.  B.  30  ;  and  see  Abraham  v.  Beynolds,  5  H.  &  N.  143). 
But  where,  while  a  person  is  on  the  defendants'  premises  with  their  consent  for 
the  purpose  of  assisting  in  the  delivery  of  his  own  goods,  an  accident  happens  to 
him  through  the  negligence  of  the  defendants'  servants,  the  defendants  are  hable 
to  him  for  the  consequences  of  their  negligence  ( Wright  v.  L.  &  N.  W.  By.  Co., 
1  Q.  B.  D.  252  ;  45  L.  J.  Q.  B.  570  ;  and  see  Holmes  v.  N.  E.  By.  Co.,  L.  B.  6  Ex. 
123  ;  38  L.  J.  Ex.  151).  Where  a  railway  station  was  used  by  two  companies, 
it  was  held  that  the  respective  servants  of  the  two  companies,  in  the  course  of 
their  ordinary  duties,  were  not  on  that  account  engaged  in  a  common  employment 
{Warburton  v.  0.  W.  By.  Co.,  L.  R.  2  Ex.  30 ;  36  L.  J.  Ex.  9).  In  an  ordinary 
contract  of  service,  there  is  no  implied  promise  on  the  part  of  the  master  not  to 
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Special  flea  in  an  action  by  a  servant  against  his  master  for  an  injury 
done  hy  the  negligence  of  a  fellow-servant  that  the  latter  was  a  competent 
person,  and  that  his  negligence  was  xvithout  the  authority  and  knowledge  of  ike 
defendant :  Hutchinson  v.  York,  etc.,  Ry.  Co.,  5  Ex.  343. 


Defence  of  an  Award  of  Compensation  under  the  Workmen's  Compensation 
Act,  1906,  to  an  Action  hy  a  Workman  against  his  Employer  for  Damages 
for  Personal  Injury  caused  hy  Negligence  of  the  Employer  [t). 

The  plaintifi  obtained  an  award  of  compensation  under  the  Workmen's 

Compensation  Act,  1906,  dated  the  ■ — — ,  19 — ■,  in  the  County  Court 

of ,  holden  at ,  whereby  the  defendant  was  ordered  to  pay  him 

compensation  for  personal  injury  caused  him  on  the  • • ,  19 — ,  by 

expose  the  servant  to  extraordinary  risk  in  the  course  of  the  employment  (Riley  v. 
Baxendale,  6  H.  &  N.  445  ;  30  L.  J.  Ex.  87).  On  the  principle  of  volenti  nonfit 
injuria,  it  is  held  that  where  a  servant  or  workman  has  voluntarily  accepted  and 
undertaken  the  risk  of  a  danger  from  which  he  afterwards  suffers  a  personal 
injury,  he  has  no  right  of  action  in  respect  of  it  against  his  employer :  but  to 
make  this  maxim  applicable,  it  must  be  shown  that  he,  either  expressly  or  im- 
pliedly by  his  conduct,  consented  to  accept  the  risk  with  fuU  knowledge  of  the 
danger,  and  that  the  mere  fact  of  his  continuing  in  the  service  with  knowledge 
of  the  danger  is  not  necessarily  conclusive  evidence  of  such  consent  on  his  part 
(Smith  V.  Baker,  [1891]  A.  0.  325  ;  60  L.  J.  Q.  B.  683  ;  Williams  v.  Birmingham 
Battery  Co.,  [1899]  2  Q.  B.  338  ;  68  L.  J.  Q.  B.  918). 

The  defence  of  common  employment  cannot  be  pleaded  to  an  action  for  breach 
of  a  statutory  duty  (Butler  v.  Wife  Coal  Co.,  [1912]  A.  C.  149 ;  81  L.  J.  P.  C.  97  ; 
Jones  V.  Canadian  Pacific  By.  Co.,  83  L.  J.  P.  C.  13). 

The  Workmen's  Compensation  Act,  1906  (6  Edw.  7,  c.  58),  further  extends  the 
liabilities  of  employers  for  injuries  sustained  by  their  workpeople,  but  proceedings 
under  that  Act  cannot  be  taken  in  the  High  Court.  And  actions  brought  against 
the  master  on  his  liability  under  the  common  law  are  now  comparatively  rare. 

If  a  servant,  who  has  suffered  personal  injury  from  the  negligence  of  his  fellow- 
servants  in  the  same  employment,  sues  his  master  in  an  action  for  negligence  at 
common  law  without  disclosing  the  facts,  the  defendant  may  plead  that  the 
plaintiff  was  the  servant  of  the  defendant  at  the  time  in  question,  and  that  the 
alleged  negligence  was  not  the  negligence  of  the  defendant  personally,  but  was  the 
unauthorised  negligence  of  the  plaintiff's  feUow-servants  engaged  in  a  common 
employment  with  him.     (See  Thomas  v.  Quartermaine,  supra.) 

(t)  A  workman,  who  has  obtained  an  award  under  the  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  for  compensation  for  personal  injury  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  can  maintain  no  action  for 
damages  for  such  injury  or  accident,  either  at  common  law,  or  under  the 
Employers'  Liability  Act,  1880,  against  his  employer  or  against  a  third  party 
otherwise  legally  liable  to  pay  damages  in  respect  thereof.  (See  s.  1  (4) ;  Tong  v. 
0.  N.  By.  Co.,  86  L.  T.  802  ;  18  Times  L.  R.  566.)  Nor  can  one  who  has  become  a 
party  to  a  contracting  out  scheme  certified  by  the  Registrar  of  Friendly  Societies 
under  ss.  3  and  15  of  the  Act.  (Taylor  v.  Hamstead  Colliery  Co.,  [1904]  1  K.  B. 
838;  73  L.  J.  K.  B.  469.) 
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accident  arising  out  of  and  in  the  course  of  his  employment  by  the  defendant. 
The  plaintiff  is  thereby  barred  from  claiming  damages  in  and  from  main- 
taining this  action  which  is  founded  on  and  brought  in  respect  of  the 
said  accident. 


A  like  form  of  Defence. 

The  plaintiff's  claim  in  this  action  is  barred  by  the  Workmen's  Com- 
pensation Act,  1906,  and  the  award  nade  in  favour  of  the  plaintiff  there- 
under in  the  County  Court  of  • ,  holden  at  ■ — — ,  and  dated  the , 

19—. 


Defence  of  a  Claim  and  Acceptance  of  Compensation  under  the  Worhnen's 
Compensation  Act,  1906,  to  an  Action  by  a  Workman  against  his 
Employer  for  Damages  for  Personal  Injury  from  Negligence  of  the 
Employer  (m). 

The  plaintiff  [before  this  action]  claimed  and  received  [or,  accepted  and 
received]  from  the  defendant  a  payment  [or,  payments]  of  and  in  respect 
of  compensation  under  the  Workmen's  Compensation  Act,  1906,  for  per- 
sonal injury  caused  him,  on  the ,  19 — ,  by  accident  arising  out 

of  and  in  the  course  of  his  employment  by  the  defendant.  The  plaintiff 
is  thereby  barred  from  claiming  damages  in,  and  from  maintaining,  this 
action  which  is  founded  on  and  brought  in  respect  of  the  said  accident. 

Particulars  : — [State  particulars  of  payments  and  of  claim  or  acceptance.] 


Defence  that  the  Workman  was  a  Party  to  a  Scheme  within  sect.  3  of  the 
Workman's  Compensation  Act,  1906,  to  a  like  Action  (oc). 

The  plaintiff  at  the  time  when  he  suffered  the  alleged  personal  injury 
was  a  workman  engaged  in  an  employment  within  the  Workmen's  Com- 
pensation Act,  1906,  and  had  joined  and  was  then  a  party  to  a  scheme 


(m)  It  is,  in  general,  a  defence  to  an  action  by  a  workman  suing  for  damages  for 
personal  injury  to  show  that  he  has  elected  to  take  the  benefit  of  the  Workmen's 
Compensation  Act,  1906,  by  accepting  payments  of  compensation  thereunder 
from  his  employer  in  respect  of  the  accident  in  question.  (See  Campbell  r. 
Caledonian  By.  Co.,  5th  series,  Sess.  Cas.,  vol.  i.,  p.  887  ;  Oliver  v.  Nautilus  Co., 
[1903]  2  K.  B.  639  ;  72  L.  J.  K.  B.  857  ;  Mulligan  v.  DicL;  6th  series,  Scss.  Cas., 
vol.  vi.,  p.  126.)  It  is,  howovor.  no  defence  to  an  action  by  a  workman  that  he 
has  made  a  claim  under  the  Act  i£  it  appears  that  the  claim  was  withdrawn  before 
any  decision  was  arrived  at  {House  v.  Dixon,  [1904]  2  K.  B.  628  ;  73  L.  J.  K.  B. 
662,  following  Beckley  v.  Scott,  [1902]  2 1.  R.  504),  nor,  it  would  seem,  it  his  claim 
failed  because  it  was  not  within  the  Act  (lb.). 

(.r)  A  workman  may,  by  a  contract  founded  on  consideration,  exclude  both 
himself  and  his  representatives,  and  also  persons  who  would  otherwise  be  entitled 
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within  section  3  of  that  Act,  duly  certified  by  the  Registrar  of  Friendly 
Societies,  whereby  the  plaintifE  contracted  with  the  defendants,  his  em- 
ployers, that  the  provisions  of  the  said  scheme  should  be  substituted  for 
the  provisions  of  the  said  Act,  and  that  the  defendants  should  be  liable 
to  him  for  personal  injury  only  in  accordance  with  the  said  scheme  and 
not  otherwise  ;  and  this  action  is  thereby  barred. 
Particulars  : — [Set  out  the  particulars  of  the  scheme.] 


Matters  Arising  Pending  the  Action. 
See  ante,  pp.  556,  645,  646. 


Mischievous  Animals  (y). 
Defence  to  Claim  for  Injuries  inflicted  by  a  Fierce  Dog. 

1.  The  defendant  denies  that  he  kept  the  dog  mentioned  in  the  Statement 
of  Claim. 

2.  The  defendant  denies  that  the  said  dog  was  of  a  fierce  or  mischievous 
nature,  or  accustomed  to  attack  or  bite  mankind.  He  denies  that  he 
knew  it  was  of  such  nature  or  so  accustomed. 

3.  The  defendant  does  not  admit  [or,  denies]  that  the  said  dog  attacked 
or  bit  the  plaintifE.  He  denies  that  the  plaintifE  sustained  the  alleged  or 
any  injuries  or  damages. 

4.  [Further,  or  in  the  alternative,  the  defendant  says  that  the  plaintiff 
brought  the  said  injuries  on  himself  by  irritating  the  said  dog  by  throwing 
stones  at  it  and  teasing  it  after  the  defendant  had  warned  him  verbally 

on  the ,  19 — ,  that  such  conduct  might  or  would  lead  the  said 

dog  to  attack  him.] 


in  the  event  of  his  death  to  maintain  an  action  against  the  master,  from  the 
benefits  of  the  Employers'  Liability  Act,  1880  {Griffiths  v.  The  Sari  of  Dudley, 
9  Q.  B.  D.  357 ;  51  L.  J.  Q.  B.  543).  But  he  cannot  exclude  either  himself  or 
them  from  the  benefits  of  the  Workmen's  Compensation  Act,  1906,  otherwise  than 
by  a  scheme  certified  by  the  Registrar  of  Friendly  Societies.  (See  ss.  3  and  15.) 
As  to  infant  workmen,  see  Stephens  v.  Dudbridge  Ironworks,  [1904]  2  K.  B.  225  ; 
73  L.  J.  K.  B.  739  ;  and  see  ante,  p.  757,  n.  (s). 

(«/)  See  ante,  p.  365.  In  an  action  for  having  knowingly  kept  a  mischievous  dog 
which  injured  the  plaintiff,  the  defendant  may  deny  that  he  kept  the  dog,  that  it 
was  mischievous,  that  the  defendant  knew  it  to  be  so,  or  that  it  did  the  alleged 
injury.  As  to  a  claim  for  injuries  for  damage  done  by  the  defendant's  dog  to  the 
plaintiff  horses,  mules,  asses,  etc.,  see  ante,  p.  366. 

Negligence  in  keeping  the  animal  insecurely  is  no  part  of  the  cause  of  action, 
and  the  absence  of  such  negligence  cannot  be  pleaded  as  a  defence. 
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Negligence. 
Defence  to  an  Action  of  Negligence  (z). 

1 .  The  defendant  denies  that  he  was  guilty  of  the  alleged  or  any  negli- 
gence [or,  denies  the  alleged  negligence].  He  admits  that  he  was  [driving 
the  said  cart  and  horse],  but  he  denies  that  he  [drove  it]  negligently.    He 

denies  that  • {here  deny  the  particular  acts  alleged  as  constituting  the 

negligence']. 

2.  The  alleged  injury  [or  damage]  (if  any)  was  not  caused  or  occasioned 
by  any  of  the  acts  {or,  matters]  complained  of.  {State,  where  practicable, 
how  it  arose,  e.g.  :  It  arose  from  inevitable  accident,  or,  as  the  case  may  he, 
giving  particulars.] 


Defence  of  Contributory  Negligence. 

There  was  contributory  negligence  on  the  part  of  the  plaintifi. 
Particulars : — {Set  out  particulars  of  the  acts  relied  on  as  constituting 
contributory  negligence.]    (Cf.  R.  S.  C,  1883,  App.  D.,  Sect.  VI.)  (a). 


(z)  In  an  action  for  negligence  the  defendant  should  deny  specificaUy  such 
allegations  of  the  plaintifi  as  he  intends  to  contest,  e.g.,  he  may  deny  that  he  did 
the  alleged  act,  or  that  he  did  it  negligently,  or  that  it  caused  the  alleged  damage. 
If  the  defence  of  contributory  negligence  is  relied  on,  it  should  be  specifically 
pleaded,  and  although  the  defence  that  the  injury  complained  of  was  wholly 
occasioned  by  the  negligence  of  the  plaintifi  may  be  admissible  under  a  denial 
of  any  negligence  on  the  part  of  the  defendant,  it  is  proper  and  advisable  that 
that  defence  also,  when  reUed  upon,  should  be  specifically  pleaded.  The  defence 
that  the  damage  complained  of  arose  from  inevitable  accident  should,  likewise, 
if  relied  on,  be  specifically  pleaded  (see  Ord.  XIX.,  r.  15  ;  Winchilsea  v.  Becldey, 
2  Times  L.  R.  300).  As  to  this  defence  see  Manzoni  v.  Douglas,  6  Q.  B.  D.  145. 
Particulars  both  of  contributory  negUgence  and  of  inevitable  accident  should,  as 
a  rule,  be  given  in  the  pleadmg  (Martin  v.  M'Taggaif,  [1906]  2  I.  R.  120  ;  but 
now  see  Toppin  v.  Belfast  Corporation,  [1909]  2  I.  R.  181  ;  and  Riimhold  v. 
L.  O.  C,  25  Times  L.  R.  541). 

As  damage  is  an  essential  part  of  a  cause  of  action  for  neghgence,  the  defendant, 
if  he  relies  on  the  absence  of  such  damage,  may  expressly  deny  the  allegation  of 
damage,  although  he  is  not  bound  to  do  so.     (See  ante,  p.  446). 

As  to  the  duties  of  carriers  who  provide  carriages  for  the  public  to  travel  in,  or 
persons  who  let  out  carriages  for  hire,  see  ariie,  pp.  113,  269. 

As  to  the  liability  of  masters  for  the  negligence  of  their  servants,  see  ante,  p.  363. 
Where  there  is  a  duty  cast  upon  a  person  towards  another  to  use  skill  and  care, 
it  is  no  defence  to  an  action  for  the  breach  of  such  duty  that  such  person  employed 
a  competent  contractor  to  do  the  work  in  question.  (See  ante,  pp.  363,  364,  374, 
385). 

(a)  The  rule  of  law  as  to  contributory  negligence  is,  that  "  although  there  may 
have  been  neghgence  on  the  part  of  the  plaintifi,  yet  unless  he  might,  by  the 
exercise  of  ordinary  oaro,  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might  have  avoided 
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Reply  to  a  fha  of  Contributory  Negligence  that  the  Defendamt  might,  by  the 
Exercise  of  ordinary  Care,  have  avoided  causing  the  Injury. 

If  there  was  any  contributory  negligence  on  the  part  of  the  plaintiff 
[which  is  denied],  the  defendant  could,  nevertheless,  by  the  exercise  of 
ordinary  care,  have  avoided  causing  the  injury  complained  of. 


Defence  to  an  Action  of  Negligence  that  the  Carriage  {or  Train)  was  not  under 
the  Marmgeynent  of  the  Defendants'  Servants  (b). 

The  said  carriage  [or,  train]  was  not  the  defendants',  or  under  their 
management,  nor  was  it  driven  or  managed  by  any  servant  [or,  servants] 
of  theirs. 

them,  he  is  the  author  of  his  own  wrong  "  {per  Parke,  B.,  in  Davies  v.  Mann, 
10  M.  &  W.  546,  549). 

In  the  case  of  an  infant  plaintiff,  the  same  rule  applies,  regard  being  had  to  the 
circumstances  and  the  age  of  the  infant.  Where  the  defendant  left  in  the  street 
unattended  a  horse  and  cart,  with  which  some  children  played,  and  the  plaintiff, 
who  was  one  of  them,  was  injured  by  the  horse  moving  on,  the  defendant  was 
held  liable  {Lynch  v.  Nurdin,  1  Q.  B.  29  ;  and  see  Crocker  v.  Banks,  4  Times  L.  R. 
324).  Where,  however,  the  defendant  placed  a  shutter  against  the  wall  of  u, 
street,  and  a  child  played  with  the  shutter  and  threw  it  down  upon  himseh,  the 
defendant  was  held  not  liable  {Abbott  v.  Macfie,  2  H.  &  C.  744  ;  33  L.  J.  Ex.  177. 
And  compare  Coohe  v.  Midland  G.  W.  By.,  [1909]  A.  0.  229  ;  78  L.  J.  P.  C.  76, 
with  Jenkins  v.  O.  W.  By.  Co.,  [1912]  1  K.  B.  525  ;  81  L.  J.  K.  B.  378,  and  LatMm 
V.  Johnson,  29  Times  L.  R.  124).  An  infant  cannot  recover  for  an  injury  occa- 
sioned by  the  negligence  of  the  defendant,  if  the  infant  at  the  time  was  under  the 
care  of  a  person  whose  negHgence  contributed  to  cause  the  injury  {Waite  v.  N.  E. 
By.  Co.,  E.  B.  &  E.  728  ;  28  L.  J.  Q.  B.  258  ;  Mills  y.  Armstrong,  13  App.  Gas. 

1  ;  57  L.  J.  Ad.  65  ;  and  see  Burchell  v.  Hickisson,  50  L.  J.  Q.  B.  101). 

In  actions  for  negligent  driving  it  is  a  good  defence  that  the  injury  was  caused 
by  the  negligence  or  bad  driving  of  the  plaintiff  or  his  servant  {Qough  v.  Bryan, 

2  M.  &  W.  770  ;  Ellis  v.  L.  &  S.  W.  By.  Co.,  2  H.  &  N.  424  ;  26  L.  J.  Ex.  349) ; 
but  it  is  not  sufficient  to  show  merely  that  there  was  contributory  negligence  on 
the  part  of  the  driver  of  a  pubhc  carriage  in  which  the  plaintiff  was  riding,  or  of 
the  captain  of  a  ship  in  which  plaintiff  was  a  passenger  {Mills  v.  Armstrong,  13 
App.  Cas.  1 ;  57  L.  J.  Ad.  65  ;  overruling  Thorogood  v.  Bryan,  8  C.  B.  131). 

Where  the  injury  was  primarily  caused  by  the  negligent  conduct  of  the  de- 
fendant, the  contributory  negligence  or  ^vrong  of  a  mere  stranger  is  no  defence 
{Harrison  v.  O.  N.  By.  Co.,  3  H.  &  C.  231  ;  33  L.  J.  Ex.  266 ;  Hill  v.  New  Biver 
Co.,  9  B.  &  S.  303  ;  Engelhart  v.  Warrant,  [1897]  1  Q.  B.  240  ;  66  L.  J.  Q.  B.  122  ; 
cf.  McDoimll  V.  O.  W.  By.  Co.,  [1903]  2  K.  B.  331  ;  72  L.  J.  K.  B.  652).  The 
plaintiff  cannot  recover  if  the  damage  is  too  remote,  and  is  such  as  could  not  have 
been  reasonably  anticipated  as  likely  to  arise  from  the  defendant's  conduct 
{Sharp  V.  Powell,  L.  R.  7  0.  P.  253  ;  41  L.  J.  C.  P.  95 ;  Clark  v.  Chambers,  3 
Q.  B.  D.  327  ;  47  L.  J.  Q.B.  427). 

(6)  In  actions  for  negligent  driving,  where  the  Statement  of  Claim  alleges,  by 
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Defence  to  an  Action  for  Trespass,  that  it  was  caused  by  the  Plaintiff's  own 

Negligence  (c). 

The  alleged  trespass  was  [or.  The  matters  complained  of  were]  caused  by 
the  negligence  and  default  of  the  plaintiff  without  any  negligence  or  default 
on  the  part  of  the  defendant. 

Particulars  are  as  follows  : — 


Defence  to  the  Claim  on  p.  374  in  an  Action  for  Injuries  alleged  to  have  heen 
caused  by  falling  through  a  Hole  in  the  Floor  of  Defendant's  Shop  (d). 

1.  The  plaintiff  was  not  invited  by  the  defendant  to  enter  the  said 
shop.     The  shop  was  not  at  the  time  in  question  open  for  business. 

2.  The  shop  was  not  at  the  time  in  question  in  the  possession  or  oc- 
cupation or  under  the  control  of  the  defendant.  It  was  in  the 
possession,  occupation  and  control  of  a  builder  and  contractor  who  was 
then  engaged  in  repairing  and  altering  the  shop  and  the  house  of  which  it 
formed  part  under  a  contract  with  the  plaintiff's  late  landlord. 

3.  There  was  no  negligence  on  the  part  of  the  defendant. 

4.  There  was  contributory  negligence  on  the  part  of  the  plaintiff. 
Particulars  :■ — [State  them.] 

^.  The  defendant  denies  that  the  trapdoor  or  hole  into  which  the  plaintiff 
alleges  he  fell  was  left  by  him  or  was  in  fact  open  or  unguarded,  or  that  no 
warning  or  notice  thereof  was  given  to  the  plaintiff. 

6.  The  defendant  denies  that  the  plaintiff  sustained  the  alleged  or  any 
injuries  or  damages. 


way  of  inducement,  that  the  defendant  was  possessed  of  a  carriage,  or  that  a 
carriage  was  under  his  management  or  that  of  his  servant  at  the  time  of  the  injury, 
the  defendant,  if  he  is  desirous  of  disputing  these  allegations,  must  expressly 
deny  them. 

Where  the  Statement  of  Claim  charges  the  neghgence  as  the  act  of  the  defendant, 
it  is  open  to  the  plaintiff  to  show,  in  support  of  liis  case,  that  the  injury  was  caused 
by  the  negligent  driving  of  the  defendant,  either  by  himself  or  by  his  servants  (see 
Brucker  v.  Fromoni,  6  T.  R.  659  ;  Qimrman  v.  Burnett,  6  M.  &  W.  499),  or  by  a 
person  authorised  by  him  to  drive  (Wheailey  v.  Patrick,  2  M.  &  W.  650). 

(c)  Where  the  Statement  of  Claim  charges,  not  negligence,  but  a  direct  trespass, 
the  defendant,  if  he  means  to  contend  that  the  trespass  was  caused  by  the  plaintiff's 
negligence  or  by  inevitable  accident,  should  plead  that  defence  specifically 
(Knapp  V.  Salsbury,  2  Camp.  500  ;  Hall  v.  Fearnley,  3  Q.  B.  919  ;  and  see  ante, 
p.  794). 

(d)  The  occupier  of  property  owes  a  duty  to  persons  coming  upon  the  property 
on  business,  or  at  his  invitation,  which  is  defined  ante,  p.  374.  This  duty  ceases 
as  soon  as  he  parts  with  the  possession  of  the  property.  (See  per  Field,  J„  in 
Heaven  v.  Pender,  9  Q.  B.  D.  at  p.  306 ;  Smith  v.  London  Docks,  L.  R.  3  C.  P. 
326,  331  ;  37  L.  J.  C.  P.  217.) 
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Not  Guilty  by  Statute. 
Defence  of  Not  Guilty  by  Statute  (e). 

By  statute  -s      The  defendant  is  not  guilty  [or,  if  there  are  two  or  more 
[state  also  in  I  defendants,  The  defendants  are  not,  nor  is  either  {or,  any)  of 
the  margin  the  Tthem,  guilty]. 
year  or  years  ) 

of  the  reign  in  which  the  Act  or  Acts  relied  upon  was  or  were  passed,  and 
the  chapter  and  section  thereof  relied  upon,  and  specify  whether  they  are  public 
Acts  or  otherwise,  as  in  the  form  given,  "  Distress,"  ante,  p.  749]. 


(e)  The  right  of  pleading  the  general  issue  of  "  Not  Guilty  by  Statute"  and  of 
proving  special  defences  thereunder  was  given  by  a  variety  of  statutes  to  persons 
sued  in  respect  of  things  done  or  omitted  to  be  done  in  the  exercise  of  official  or 
statutory  duties.  But  by  the  repeals  contained  in  the  Pubhc  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61),  as  to  public  general  Acts,  and  in  the 
5  &  6  Vict.  0.  97,  as  to  local  and  personal  Acts,  this  right  has  been  in  effect 
abolished,  except  in  some  few  cases,  viz.,  where  the  privilege  of  so  pleading  has 
been  conferred  by  some  local  and  personal  Act  passed  subsequently  to  the  5  &  6 
Vict.  c.  97  ;  and  where  that  privilege  has  been  conferred  by  an  unrepealed 
enactment  contained  in  some  public  general  Act,  and  the  action  brought  against 
the  defendant  is  not  within  s.  1  of  the  Public  Authorities  Protection  Act,  1893. 
The  latter  enactment,  however,  applies  only  to  the  case  of  pubhc  authorities, 
and  does  not  apply  to  persons  who  are  not  public  authorities,  and  the  repeal 
effected  by  it  is  confined  to  proceedings  to  which  the  Act  apphes.  (See  post, 
p.  811.) 

The  Act  5  &  6  Vict.  c.  97,  repealed  the  clauses  in  previous  local  and  personal 
Acts  permitting  the  defence  of  "  Not  Guilty  by  Statute  "  to  be  pleaded,  and 
enacted  that  the  period  of  limitations  for  actions  for  anything  done  under  the 
authority  or  in  pursuance  of  such  Acts  should  be  two  years,  or  in  case  of  continuing 
damage,  one  year  after  the  damage  ceased.  (See  Baden  v.  Smith,  18  L.  J.  C.  P. 
120.) 

Care  should  be  taken  not  to  plead  the  above  defence  in  actions  or  to  matters 
to  which  it  is  inapplicable,  since  by  Ord.  XIX.,  r.  12,  no  other  defence  can  be 
pleaded  with  it  to  the  same  eause  of  action  without  the  leave  of  the  Court  or  a 
judge.  In  most,  it  not  aU,  oases  it  is  better,  under  the  present  system,  to  plead 
the  defence  specifeuUy,  even  where  the  statutory  defence  is  available.  Under  this 
defence,  a  defendant  who  is  entitled  to  plead  it,  may  ordinarily  rely  upon  all 
defences  formerly  admissible  under  the  general  issue  at  common  law,  in  addition 
to  all  the  special  matters  arising  under  the  statute.  (See  Boss  v.  Clifton,  1 1  A.  &  E. 
631  ;  Maiind  v.  Monmouth  Canal  Co.,  Car.  &  M.  606,  608  ;  Bichards  v.  Easto,  15 
M.  &  W.  244.) 

By  Ord.  XXI.,  r.  19,  "  In  every  case  in  which  a  party  shall  plead  the  general 
issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  of 
Parhament,  he  shall  insert  in  the  margin  of  his  pleadmg  the  words  '  by  statute,' 
together  with  the  year  of  the  reign  in  which  the  Act  of  Parliament  on  which  he 
rehes  was  passed,  and  also  the  chapter  and  section  of  such  Act,  and  shall  specify 
whether  such  Act  is  public  or  otherwise  ;  otherwise  such  defence  shall  be  taken 
not  to  have  been  pleaded  by  virtue  of  any  Act  of  Parliament."    All  the  statutes 
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Notice  of  Action  (/). 

Defence  that  no  Notice  of  Action  ivas  given  as  required  by  Statute. 

The  acts  [or,  matters]  complained  of  [or,  The  alleged  grievances,  or, 
trespasses]  were  acts  done  [or,  things  omitted  to  be  done]  by  the  defendant 
under  and  by  virtue  of  [or,  in  pursuance  of,  or,  in  execution  or  intended 


relied  upon  must  be  inserted  in  the  margin  {Edwards  v.  Hodges,  15  C.  B.  477,  490  ; 
24  L.  J.  0.  P.  121 ;  Burridge  v.  Nicholetts,  6  H.  &  N.  383 ;  30  L.  J.  Ex.  145). 
Where  a  defendant  relies  upon  the  whole  of  an  Act,  it  seems  to  be  enough  to 
specify  the  whole  Act,  without  giving  the  numbers  of  the  sections  (Saunders  v. 
Warren,  4  Tunes  L.  R.  552). 

The  principal  public  general  Acts  under  which  the  defence  of  Not  Guilty  by 
Statute  may  still  be  pleaded,  in  oases  where  the  action  is  not  one  which  falls 
within  the  provisions  of  s.  1  of  the  Public  Authorities  Protection  Act,  1893, 
appear  to  be  those  below  cited. 

By  the  11  Geo.  2,  c.  19,  s.  21,  "  In  aU  actions  of  trespass,  or  upon  the  case, 
brought  against  any  person  or  persons  entitled  to  rents  or  services  of  any  kind, 
his,  her,  or  their  bailiff  or  receiver,  or  other  person  or  persons  relating  to  any 
entry  by  virtue  of  this  Act,  or  otherwise,  upon  the  premises  chargeable  with  such 
rents  or  services,  or  to  any  distress  or  seisure,  sale,  or  disposal  of  any  goods  or 
chattels  thereupon,  it  shall  and  may  be  lawful  to  and  for  the  defendant  or  de- 
fendants in  such  actions  to  plead  the  general  issue,  and  give  the  special  matter  in 
evidence." 

The  defence  of  Not  Guilty  by  Statute,  under  the  above  section,  appears  to  be 
still  applicable  to  actions  for  illegal,  irregular,  or  excessive  distress  brought  against 
private  persons,  in  respect  of  the  making  of  a  distress  for  rent.     (See  ante,  p.  749.) 

By  the  21  Jac.  1,  o.  4,  s.  4,  it  any  action  shall  be  brought  against  any  person  or 
persons  for  any  offence  committed  or  to  be  committed  against  the  form  of  any 
penal  law,  either  by  or  on  the  behaM  of  the  king  or  by  any  other,  or  on  the  behaU 
of  the  king  and  any  other,  it  shall  be  la^vful  for  such  defendants  to  plead  the 
general  issue,  that  they  are  not  guilty,  and  to  give  the  special  matter  in  evidence. 
This  section  appUes  to  subsequent  statutes  giving  penal  actions  {Earl  Spencer  v. 
Swanndl,  3  M.  &  W.  154, 165  ;  Jones  v.  Williams,  4  M.  &  W.  375) ;  as,  for  instance, 
the  11  Geo.  2,  c.  19,  s.  3,  for  the  double  value  of  goods  fraudulently  removed  by  a 
tenant  {Jones  v.  Williams,  supra),  and  the  23  &  24  Vict.  c.  127,  s.  26,  imposing  a 
penalty  for  acting  as  a  solicitor  without  being  duly  qualified  (see  Law  Society  v. 
Waterlow,  9  Q.  B.  D.  1  ;  8  App.  Cas.  407).  It  applies  to  actions  given  to  informers 
and  to  actions  for  penalties  given  to  the  party  grieved,  though  the  previous 
sections  of  the  statute  do  not  apply  to  actions  given  to  parties  grieved.  (See 
Fife  V.  Bousfield,  6  Q.  B.  100.) 

It  would  seem  that  actions  under  the  above  sections  do  not  in  general  come 
within  the  operation  of  the  Public  Authorities  Protection  Act,  1893.  (See  post, 
p.  814.) 

(/)  It  was  providt'd  by  numerous  enactments  which  -were  passed  for  the  pro- 
tection of  various  public  bodies,  and  of  magistrates,  public  officers,  and  other 
persons  in  respect  of  actions  brought  against  them  for  acts  done,  or  omitted  to 
be  done,  in  the  execution  of  statutory  or  official  duties  or  powers,  that,  in  the  case 
of  such  actions,  previous  notice  of  action  should  be  given  to  the  defendants  ;  and 
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execution  of,  &c.,  according  to  the  words  of  the  statute]  the Act, 

18 —  [specifying  the  statute  relied  upon,  either  by  its  authorised  name,  if 
any,  or  by  its  year  and  chapter,  adding  also  the  section  or  sections,  where 
practicable],  and  no  notice  [in  writing,  signed,  &c.,  as  the  case  may  be]  of 
[the  plaintiff's  intention  to  commence]  this  action  [or  of  the  supposed 
cause  of  action  relied  upon  by  the  plaintifl,  if  the  statute  also  expressly 
requires  that  notice  should  be  given  of  the  cause  of  action]  was  given  to  [or, 
delivered  to,  or,  served  upon,  according  to  the  words  of  the  statute]  the 
defendant  [one  calendar  month]  before  the  said  action  was  commenced, 
as  required  by  the  said  statute  [or,  the  statutes  in  that  behalf]. 


Nuisance  (g). 
Defence  to  an  Action  for  a  Nuisance. 

1.  The  defendant  denies  that  he  or  his  servants  did  any  of  the  acts 
alleged  in  the  Statement  of  Claim. 


it  was  further  provided  by  many  of  those  enactments  that  the  notice  should  state 
the  cause  of  action,  and  that  no  cause  of  action  should  be  proved  unless  stated 
in  the  notice.  But  the  Public  Authorities  Protection  Act,  1893,  by  s.  2,  has 
repealed,  so  far  as  relates  to  proceedings  to  which  that  Act  appUes,  all  enactments 
requuing  notice  of  action  contained  in  public  general  Acts  and  also  in  all  the 
statutes  specified  in  the  schedule  of  the  Act,  and  substituted  the  requirements 
therein  specified.  (See  post,  p.  812  et  seq.)  Hence,  there  are  now  very  few 
cases  in  which  notice  of  action  is  required. 

By  the  5  &  6  Vict.  c.  97,  s.  4,  it  is  enacted  that  in  all  oases  where  notice  of  action 
is  required,  such  notice  shall  be  given  one  calendar  month  at  least  before  any  action 
shall  be  commenced.  The  month  is  to  be  computed  exclusively  of  the  day  of 
giving  the  notice,  and  of  the  day  of  issuing  the  writ  { Young  v.  Higgon,  6  M.  &  W. 
49 ;  Freeman  v.  Beed,  4  B.  &  S.  174 ;  32  L.  J.  M.  C.  226).  This  Act  has  been 
held  not  to  apply  to  local  and  personal  Acts  passed  subsequently  to  its  date 
{Bodm  V.  Smith,  18  L.  J.  0.  P.  121). 

Omitting  to  do  something  necessary  may  be  within  the  meaning  of  an  Act 
requiring  notice  of  action,  &c.,  although  omitting  be  not  expressly  mentioned 
therem.  (See  Newton  v.  Ellis,  5  B.  &  B.  115 ;  24  L.  J.  Q.  B.  337  ;  JoUiffe  v. 
Wallasey  Local  Board,  L.  R.  9  C.  P.  62  ;  43  L.  J.  0.  P.  41.) 

The  right  to  a  notice  of  action  may  be  waived,  but  a  mere  tender  of  amends  by 
a  defendant  was  held  to  be  no  proof  that  he  had  received  or  waived  such  notice 
{Martins  v.  Upcher,  3  Q.  B.  662).  See  further  as  to  waiver,  Jones  v.  Nicholls, 
13  M.  &  W.  361  ;  Midland  By.  Co.  v.  Withington  Local  Board,  11  Q.  B.  D.  788 ; 
52  L.  J.  Q.  B.  689. 

A  notice  of  action  wiU  not  be  invaUdated  by  a  slight  mistake  in  the  date  of  the 
act  complained  of,  provided  the  mistake  is  not  such  as  to  mislead  or  prejudice  the 
defendant.     (See  Green  v.  Hiitt,  51  L.  J.  Q.  B.  640.) 

(g)  See  ante,  pp.  379—386. 

AH  material  matters  of  inducement,  if  disputed,  must  be  denied  in  terms. 
Thus,  in  an  action  for  a  nuisance  to  the  occupation  of  a  house  byMjarrjring  on  an 
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2.  The  defendant  will  object  that  the  said  acts  do  not  amount  in  law  to 
a  nuisance. 

3.  None  of  the  said  acts  did  in  fact  create  any  nuisance  to  the  house 
mentioned  in  the  Statement  of  Claim  or  interfere  with  the  use  or  enjoy- 
ment thereof  by  the  plaintifi  or  cause  any  inconvenience  or  suffering  to 
him  or  to  his  family  or  to  any  other  inmates  of  the  said  house. 

4.  The  plaintifE  was  not  and  is  not  the  owner  or  occupier  of  the  said 
house. 


Defence  coviaiimuj  various  Defences  in  an  Action  for  Pollution  of  Water 
where  the  Plaintiff  claims  an  Injunction  and  Danmges  :  see  "  Water," 
post,  p.  858. 


Defeyice  to  the  Claim  on  p.  385. 

1.  The  defendant  did  not  suffer  the  said  vault  or  cellar  to  be  open  without 
any  fence,  railing  or  other  protection.    It  was  not  open  at  all. 

2.  If  it  was  open  (which  is  denied),  it  was  gtiarded  by  an  iron  rod  or  rail, 
and  was  not  dangerous  to  persons  lawfully  passing  along  the  said  highway. 

3.  It  was  not  by  reason  of  the  said  vault  or  cellar  being  open  or  unpro- 
tected or  unfenced  that  the  plaintiff  fell  into  it,  if  (which  is  not  admitted) 
he  did  in  fact  fall  into  it. 

4.  It  is  not  admitted  that  the  plaintiff  was  injured  at  aU,  or  that  he  was 
injured  by  falling  into  the  said  vault  or  cellar. 

5.  There  was  no  negligence  on  the  part  of  the  defendant ;  there  was 
contributory  negligence  on  the  part  of  the  plaintiff. 

Particulars : — 


For  Defences  in  a  like  Action  by  a  Reversioner,  see  post,  p.  820,  et  seq. 


Defence  Justifying  a  Trespass  to  abate  a  Nuisance  {h). 

1.  Before  and  at  the  time  of  the  alleged  trespasses,  the  defendant  was 
possessed  of  a  messuage  and  premises  called  ,  adjoining  the  said 

ofiEensive  trade,  if  the  defendant  does  not  admit  the  plaintiff's  oocupation  of  the 
house,  he  must  deny  it  specifically.  "  If  the  defendant  claims  the  right  by 
prescription  or  other^vise  to  do  what  is  complained  of,  he  must  say  so,  and  must 
state  the  grounds  of  his  claim,  i.e.,  whether  by  prescription,  grant,  or  what " 
(R.  S.  C,  1883,  App.  D.,  Sect  VI.,  cited  post,  p.  858).  As  to  the  mode  of  pleading 
a  defence  of  right  by  prescription,  see  '"  Oominon,^'  ante,  p.  732  ;  "  Water,"  post, 
pp.  856,  857  ;  and  "  Ways,"  post,  p.  860. 

As  to  the  defence  that  the  nuisance  complained  of  arose  from  acts  directed  or 
authorised  by  statute  to  be  done  by  the  defendants,  see  "  Nuisance,"  ante, 
pp.  379,  380. 

{h)  It  is  ill  many  cases  justifiable  for  a  psrson  to  enter  upon  his  neighbour's 
land  in  order  to  abate  a  nuisance  existing  thereon  which  interferes  with  his 
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messuage  and  premises  of  the  plaintifi,  and  the  said  [pipe  and  flue]  were 
used  by  the  plaintiff  for  the  [emission  of  smoke  and  sparks  therefrom]  and 
were  wrongfully  a  nuisance  to  the  defendant  in  the  use  and  occupation  of 
his  said  messuage  and  premises,  and  were  dangerous  to  his  said  messuage 
and  premises  and  prevented  him  from  conveniently  and  safely  enjoying  the 
same. 

2.  Before  the  alleged  trespasses  or  any  of  them,  to  wit,  on  the , 

19 — ,  the  defendant,  by  a  letter  dated  that  day,  requested  the  plaintifi 
to  remove  the  said  [pipe  and  flue]  and  abate  the  said  nuisance.  Yet  the 
plaintifi  neglected  and  refused  to  so  do,  although  a  reasonable  time  in  that 
behalf  had  then  elapsed. 

3.  The  defendant  therefore,  on  the ,  19 — ,  for  the  purpose  of 

abating  the  said  nuisance,  took  the  said  [pipe  and  flue]  and  removed  them 
to  a  short  and  convenient  distance  and  there  left  them  for  the  plaintifi's 
use,  doing  no  more  than  was  necessary  for  the  purpose  aforesaid,  which 
are  the  alleged  trespasses. 


Defence  to  an  Action  for  Trespass,  justifying  an  Entry  on  the  Plaintiff's 
Land  to  remove  an  Obstruction  to  the  Defendant's  Ancient  Lights  : 
see  "  Lights,"  ante,  p.  783. 


Defence  Justifying  the  Removal  of  Nuisances  on  a  Public  Highway  : 
see  "  Ways,"  post,  p.  865. 


See  a  form  of  plea  under  the  old  system,  justifying  obstructing  a  water- 
course used  by  plaintiff  through  land  of  a  third  party,  because  it  discharged 
water  on  to  defendant's  land  :  Roberts  v.  Rope,  33  L.  J.  Ex.  1,  241 ;  L.  E. 

enjoyment  of  his  own  adjoining  land  {Jones  v.  Williams,  11  M.  &  W.  176  ;  Lane 
V.  Capsey,  [1891]  3  Oh.  411 ;  61  L.  J.  Ch.  55 ;  but  see  Campbell-Davys  v.  Lloyd, 
[1901]  2  Ch.  518  ;  70  L.  J.  Ch.  714  ;  and  see  post,  p.  842,  n.  (u)).  Where  the 
defendant  pleads  a  justification  on  this  ground  to  an  action  of  trespass,  it  is 
necessary  for  him  to  be  able  to  prove  a  previous  request  to  the  plaintiff  to  abate 
the  nuisance,  except  where  the  plaintiff  was  himself  the  wrong-doer  by  creating 
the  nuisance,  or  by  neglecting  to  perform  some  obligation  by  the  breach  of  which 
it  was  created,  or  where  there  is  such  immediate  danger  to  life  or  health  as  to 
render  it  unsafe  to  wait  to  make  request  {Jones  v.  Williams,  supra ;  Lane  v. 
Capsey,  supra). 

Where  the  party  injured  by  the  nuisance  can  abate  it  by  acts  done  wholly  upon 
his  own  land,  he  is  at  liberty  to  do  so  without  notice  and  without  any  such  request, 
as,  for  instance,  by  lopping  branches  of  his  neighbour's  trees  which  overhang  his 
land,  without  any  entry  upon  his  neighbour's  land  (Lemmon  v.  Webb,  [1895]  A.  C. 
1  ;  64  L.  J.  Ch.  206).  Similarly,  branches  of  trees  which  overhang  a  highway 
may  be  lopped  on  the  highway  without  any  previous  notice  or  request  to  the 
owner.  (See  lb.,  and  Reynolds  v.  Presteign  U.  D.  C,  [1896]  1  Q.  B.  604 ;  65 
L.  J.  Q.  B.  400.) 

B.L.  51 

Digitized  by  Microsoft® 


802  DEFENCES,   ETC.,    IN  ACTIONS   FOR  TORTS 

1  Ex.  82 ;  and  a  plea  on  equitable  grounds  thai  the  nuisance  was  erected 
by  the  defendant  with  the  knowledge,  acquiescence,  and  consent  of  the  plaintiff  : 
Davies  v.  Marshall,  10  C.  B.  N.  S.  697 ;  31  L.  J.  C.  P.  61  ;  and  see  ante, 
p.  781. 


Patents  (*). 
Defence  to  an  Action  for  Infringement  of  a  Patent. 

1.  The  defendant  denies  that  he  infringed  the  plaintiff's  alleged  patent. 

He   denies  that  he  [here  deny  specifically  the  acts  of  infringement 

alleged]  (j). 

2.  The  patent  was  not  assigned  to  the  plaintifi  (k). 

3.  The  plaintiff's  alleged  invention  was  not  new  (Q. 
Particulars : — 

(i)  By  s.  26  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict, 
c.  57),  now  re-enacted  in  s.  25  of  the  Patents  and  Designs  Act,  1907  (7  Edw.  7, 
o.  29),  the  proceeding  by  scire  facias  to  repeal  a  patent  is  abolished.  A  void  or 
improp3rly  used  patent  may  be  revoked,  accordhig  to  circumstances,  on  a  petition 
to  the  Court  under  s.  25,  an  application  to  the  Comptroller  under  s.  26  or  s.  27, 
a  p3tition  to  the  Board  of  Trade  under  s.  24,  or  a  counterclaim  under  s.  32  of  the 
Act  of  1907.  But,  by  s.  25  (2),  every  ground  on  which  a  patent  might  im- 
mediately before  the  1st  January,  1884,  have  been  repealed  by  scire  facias  is 
available  by  way  of  defence  to  an  action  of  infringement.  (See  SiddeU  v.  Vickers, 
39  Oh.  D.  92  ;    Vickers  v.  Siddell,  15  App.  Cas.  497.) 

A  patent  might  formerly  be  repealed  by  scire  facias  on  the  following  (among 
other)  grounds,  viz.,  that  the  patent  had  been  obtained  by  fraud,  or  by  false 
suggestion,  or  that  the  invention  was  not  new,  or  was  not  useful,  or  was  not 
sufficiently  described  in  the  specification  (Webster  on  Patents,  p.  32). 

(j)  The  R.  S.  C,  1883,  App.  D.,  Sect.  VI.,  give  the  following  form :  "  The 
defendant  did  not  infringe  the  patent ;  "  but  this  form  of  denial  is  applicable 
only  where  the  Statement  of  Claim  simply  charges  an  infringement  without 
giving  any  details  of  the  acts  charged  as  infringements.  Where  the  Statement 
of  Claim  alleges  such  acts  in  detail,  the  allegations  should  be  dealt  with 
accordingly. 

A  denial  that  the  defendant  has  infringed  the  patent  does  not  put  in  issue  the 
validity  of  the  patent  (Cropper  v.  Smith,  26  Ch.  D.  700  ;  10  App.  Cas.  249).  It 
is  no  defence  that  the  infringement  was  unintentional  (Stead  v.  Anderson,  4  C.  B. 
806  ;   Wright  v.  Hitchcock,  L.  R.  5  Ex.  37  ;  39  L.  J.  Ex.  97). 

Particulars  of  the  objections  rehed  upon  should  be  dehvored  with  the  Defence. 
(See  note  (q),  post,  p.  804.) 

(k)  As  to  assignment  of  letters  patent  and  licences,  &c.,  see  ante,  pp.  212,  390, 
391,  where  see  also  as  to  registration. 

(I)  If  the  invention,  or  an  essential  part  of  it,  is  either  not  new  or  not  useful, 
the  patent  is  void.  (See  21  Jao.  1,  c.  3,  s.  6  ;  Morgan  v.  Seaward,  2  M.  &  W.  544  ; 
Bentley  v.  Keighley,  6  M.  &  G.  1039  ;  Badische  Fabrik  v.  Levinstein,  24  Ch.  D.  126 ; 
12  App.  Cas.  710  ;  52  L.  J.  Ch.  704  ;  Lane-Fox  v.  Kensington  Electric  Co.,  [1892] 
3  Ch.  424.)     So  if  the  patent  is  for  "  improvements,"  it  is  a  good  defence  that  the 
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4.  The  plaintifE's  alleged  invention  was  not  useful  (m). 

5.  The  plaintifE  was  not  the  first  or  true  inventor  (w). 

6.  The  plaiatifi's  final  specification  describes  and  claims  an  invention 
larger  than  and  diflerent  from  the  invention  the  nature  of  which  is  disclosed 
in  the  provisional  specification. 

Particulars : — 

(Of.  R.  S.  0.,  1883,  App.  D.,  Sect.  VI.) 


Defence  to  a  like  Action,  that  the  Invention  was  not  one  for  which  Letters 
Patent  could  be  granted  (o). 

The  plaiatifi's  alleged  iavention  [or,  manufacture]  was  not  one  for  which 
letters  patent  could  by  law  be  granted. 

invention  did  not  constitute  any  improvement  {Morgan  v.  Seaward,  supra ; 
Bedells  v.  Massey,  7  M.  &  G.  630).  As  regards  the  requirement  of  novelty,  it  is 
sufficient  that  the  invention  should  be  new  "  within  this  realm  "  (21  Jao.  1,  c.  3, 
s.  6  ;  Brown  v.  Annandale,  8  01.  &  F.  437).  Previous  user  in  a  foreign  country 
or  in  an  English  colony  does  not  invalidate  an  English  patent  (Bolls  v.  Isaacs, 
19  Oh.  D.  268  ;  61  L.  J.  Ch.  170).  A  very  small  amount  of  utility  is  sufficient  to 
support  a  patent  (Wdsbaeh  Incandescent  Oas  Co.  v.  New  Incandescent  Co.,  [1900] 
1  Oh.  843  ;  69  L.  J.  Oh.  343). 

As  to  what  amounts  to  a  previous  publication,  see  United  Telephone  Co.  v. 
Harrison,  21  Ch.  D.  720  ;  51  L.  J.  Oh.  705 ;  Otto  v.  Steel,  31  Oh.  D.  241 ;  Harris 
V.  Bothwdl,  35  Oh.  D.  416 ;  Anglo-American,  <i!C.,  Co.  v.  King,  [1892]  A.  0.  367. 
An  invention  covered  by  any  patent  applied  for  on  or  after  the  1st  January,  1905, 
is  not  deemed  to  have  been  anticipated  by  reason  only  of  its  publication  in  a 
specification  left  pursuant  to  an  application  made  in  the  United  Kingdom  not 
less  than  fifty  years  before  the  date  of  the  application  for  the  patent,  or  of  its 
publication  in  a  provisional  specification  of  any  date  not  followed  by  a  complete 
specification  (s.  41  (1)  of  the  Patents  and  Designs  Act,  1907). 

As  to  the  particulars  required  to  be  delivered  in  support  of  a  defence  on  the 
groimd  of  non-novelty,  see  Smith  v.  Cropper,  10  App.  Gas.  249,  and  s.  29  (3), 
post,  p.  805. 

(m)  See  preceding  note. 

(ra)  See  21  Jac.  1,  c.  3,  s.  6,  and  see  the  recital  in  the  form  of  patent  in  the  Third 
Schedule  of  the  Patent  Rules,  1908,  and  the  next  note.  A  person  who  imports 
an  invention  from  abroad  may  (subject  to  the  provisions  of  ss.  88,  91)  be  deemed 
the  first  and  true  inventor  in  England.  (See  Bolls  v.  Isaacs,  supra ;  In  re  Avery, 
36  Oh.  D.  307.) 

Under  the  Act  of  1907,  a  patent  may  lawfully  be  granted  to  several  persons 
jointly  for  a  manufacture  invented  only  by  some  or  one  of  them.  (See  s.  1.) 
As  to  the  oases  in  which  patents  may  be  granted  to  executors  or  administrators 
of  a  deceased  inventor,  see  s.  12  (2),  43  (2). 

(o)  As  to  this  defence,  see  Booth  v.  Kennard,  1  H.  &  N.  527  ;  2  H.  &  N.  84 ;  26 
L.  J.  Ex.  23  ;  Seed  v.  Higgins,  8  E.  &  B.  755  ;  8  H.  L.  0.  550  ;  Harwood  v.  Great 
Northern  By.  Co.,  2  B.  &  S.  222  ;  11  H.  L.  0.  654  ;  35  L.  J.  Q.  B.  27  ;  Murray  v. 
Clayton,  L.  R.  7  Ch.  App.  570,  584 ;  Lane-Fox  v.  Kensington  Electric  Light  Co., 
[1892]  3  Ch.  424. 
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Particulars : — [Here  state  the  grounds  on  which  the  defendant  relies,  as, 
for  instance,  The  plaintiff's  alleged  invention  consists  only  of  the  application 

of  a machine,  that  being  a  well-known  mechanical  contrivance,  to  a 

new  use.] 


Defence  to  a  like  Action,  that  the  Specification  was  Insufficient  (p). 

The  specification  did  not  particularly  describe  the  nature  of  the  invention 
[or  the  manner  in  which  it  was  to  be  or  might  be  performed]. 
Particulars : — 


A  General  Defence  of  Invalidity  of  the  Patent  referring  to  Particulars  of 

Objection  (q). 

The  patent  was  and  is  invalid  oq  the  grounds  stated  in  the  follo-ning 
particulars  of  objection,  viz. : — [or,  the  particulars  of  objection  delivered 
herewith]. 

(p)  A  grant  of  letters  patent  by  the  Crown  is  void  if  made  on  a  false 
suggestion  or  representation  by  the  grantee  {Morgan  v.  Seaward,  2  M.  &  W.  544, 
561 ;  Bloxam  v.  Elsee,  6  B.  &  C.  169,  172).  The  recitals  of  facts  in  the  letters 
patent  are  taken  to  be  representations  made  to  the  Crown  by  the  grantee  ;  and, 
therefore,  if  the  recital  that  the  inventor  has,  by  his  complete  specification, 
particularly  described  the  nature  of  his  invention,  is  untrue,  this  affords  a  defence 
to  an  action  for  infringement.  (See  the  form  of  patent  in  the  Third  Schedule 
to  the  Patent  Rules,  1908,  and  ss.  2  (2),  14  (2),  25  (2)  (a)  of  the  Act ;  Vickers  v. 
Siddell,  15  App.  Cas.  497  ;  Nuttall  v.  Hargreaves,  [1892]  1  Ch.  23  ;  61  L.  J.  Ch. 
94.) 

It  is  a  good  defence  also  that  the  provisional  specification  did  not  describe  the 
true  nature  of  the  invention,  or  that  the  invention  which  it  described  is  not  the 
same  as  that  described  by  the  complete  specification.  It  would  seem  also  that 
the  complete  specification  must  have  particularly  described  the  manner  in  which 
the  invention  is  to  be  performed.  (See  lb. ;  Crompton  v.  Anglo-American 
Corporation,  35  Ch.  D.  283  ;  and  see  Lawson  on  Patents,  3rd  ed.,  p.  179.) 

The  requirement  in  s.  2  (4)  that  the  complete  specification  shall  "  end  with  a 
distinct  statement  of  the  invention  claimed,"  is  directory  only  (Vickers  v.  Siddell, 
supra). 

As  to  the  requirements  for  specifications,  see  further  ss.  1,  2,  and  the  Patent 
Rules,  1908  ;  and  see  United  Telephone  Co.  v.  Harrison,  21  Ch.  D.  720  ;  51 
L.  J.  Ch.  705  ;  Badische  Fabrik  v.  Levinstein,  12  App.  Cas.  710  ;  Edison,  ibc,  Co. 
V.  Woodhouse,  32  Ch.  D.  520  ;  Proctor  v.  Bennis,  36  Ch.  D.  740  ;  and  as  to  par- 
ticulars of  objection  on  the  ground  of  defects  in  the  specification,  see  the  next 
note. 

iq)  By  Ord.  LIIIa.,  r.  14,  "  In  an  action  for  infringement  of  a  patent  the 
defendant  if  he  disputes  the  validity  of  the  patent  must  deliver  with  his  Defence, 
particulars  of  the  objections  on  which  he  rehes  in  support  of  such  invalidity." 
Similarly,  by  r.  15,  "  A  defendant  in  an  action  for  infringement  of  a  patent 
who  under  section  32  of  the  Act  counterclaims  in  the  action  for  the  revocation 
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Particulars  of  Objections  to  he  delivered  by  the  Defendant  in  an  Action  for 
thf-  Infringement  of  a  Patent  (qq). 

19—.  B.  No.  . 

In  the  Higli  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B Plaintifi, 

and 

CD Defendant. 

Tlie  following  are  the  particulars  of  the  objections  on  which  the  defendant 
relies  to  impeach  the  validity  of  ^he  patent  in  the  Statement  of  Claim 
mentioned,  in  addition  to  any  upon  which  he  may  be  entitled  to  rely 
without  particulars  : — 

1.  The  title  and  effect  of  the  patent  are  not  correctly  stated  in  the 
Statement  of  Claim.  The  patent  was  for  [state  the  title  and  effect  of  the  patent, 
according  to  the  fact]. 

2.  The  plaintifl  [or,  J.  K.,  the  alleged  inventor]  was  not  the  grantee  of 
the  patent  mentioned  in  the  Statement  of  Claim. 

3.  The  plaintiff  [or,  J.  K.,  the  alleged  inventor]  was  not  the  first  and  true 
inventor.  [Here  state  particulars  showing  that  the  plaintiff  was  not  the  first 
and  true  inventor.] 

4.  The  alleged  invention  was  not  new.  [Here  state  particulars  of  the  time 
and  place  of  the  previous  user.] 

5.  Before  the  date  of  the  letters  patent,  the  alleged  invention  was  pub- 
lished at  ,  ia  the  following  manner  [state  the  place  and  manner  of 

publication,  giving  particulars  of  the  dates,  &c.  {See  Ord.  Lllla.,  r.  18.) 

6.  Before  the  date  of  the  letters  patent,  the  alleged  invention  was  used 

at in  the  following  manner  [state  the  place  and  manner,  and  also  the 

natnes  and  addresses  of  the  persons  who  previously  used  the  invention,  and 
the  dates  of  such  user].     (See  Ord.  Lllla.,  r.  18.) 

7.  The  alleged  invention  was  not  useful  to  the  public  [or,  in  the  case  of 
an  alleged  patent  for  "  improvements,"  The  said  manufacture  is  not  any 
improvement  or  in  any  way  useful  or  beneficial  to  the  public]. 

8.  The  alleged  invention  was  not  a  manufacture  for  which  letters  patent 
could  lawfully  be  granted  [state  why]. 

9.  The  plaintiff's  [or  J.  K.'s]  specification  did  not  particularly  describe 

of  the  patent  shall  with  his  counterclaim  deliver  particulars  of  any  objection 
to  the  validity  of  the  patent  on  which  he  relies  in  support  of  his  counterclaim." 

By  r.  17,  in  both  the  above  cases,  the  particulars  must  "  state  every  ground 
upon  which  the  validity  of  the  patent  is  disputed  and  must  give  such  particulars 
as  will  clearly  define  every  issue  which  it  is  intended  to  raise  ;  '  otherwise, 
evidence  of  such  objections  cannot  be  given  at  the  trial  except  by  leave  of  the 
Court  to  be  given  upon  such  terms  as  to  the  Court  may  seem  just  (r.  21).  But 
such  particulars  may  from  time  to  time  be  amended  by  leave  of  the  Court  upon 
such  terms  as  may  be  just  (r.  19).  Moreover,  further  and  better  particulars  may 
at  any  time  be  ordered  by  the  Court  (r.  20). 
(qq)  See  note  (q),  p.  804. 
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the  nature  of  the  invention,  and  in  what  manner  it  was  to  be  performed. 
It  was  insufficient  for  the  following  reasons,  viz.  [state  the  reasons]. 

[Give  particulars  of  any  other  objections  in  like  manner.] 
To  Mr.  E.  I.,  G.  H., 

The  plaintifE's  solicitor  The  defendant's  solicitor 

[or,  agent].  [or,  agent]. 

For  forms  of  particulars  of  objections,  see  Chitty's  Forms,  14th  ed.,  p.  220  ; 
Smith  V.  Cropper,  10  App.  Cas.  249 ;  55  L.  J.  Ch.  12 ;  United  Telephone 
Co.  V.  Harrison,  21  Ch.  D.  720 ;  Holliday  v.  Hippenstall,  41  Ch.  D.  109  ; 
Kelly  V.  Heathman,  45  Ch.  D.  256  ;  60  L.  J.  Ch.  22. 

Pawnbeokees. 
See  "Lien,"  ante,  pp.  776,  778. 


Payment  into  Couet  (r). 

Defence  of  Payment  into  Court. 

The  defendant  as  to  the  whole  action  [or,  as  to  the  whole  of  the  plaintifi's 
claim,  or,  if  the  payment  into  Court  is  only  made  in  respect  of  one  of  several 
claims,  as  to  the  plaintifi's  claim  for,  or,  in  respect  of,  &c.,  specifying  the 
claim  in  satisfaction  of  which  the  payment  into  Court  is  made,  as,  for  instance, 

the  matters  alleged  in  the paragraph  of  the  Statement  of  Claim]  has 

paid  [or,  brings]  into  Court  £ ,  and  says  that  that  sum  is  enough  to 

satisfy  the  plaintifE's  claim  [or,  the  plaintifi's  claim  {or,  claims)  herein 
pleaded  to]. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  IV.) 


(r)  See  "  Payment  into  Court,"  ante,  p.  659.  By  the  rules  of  Ord.  XXII.,  there 
cited,  payment  into  Court  may  now  be  made  by  the  defendant  in  any  action  for 
debt  or  damages  (r.  1),  or  by  the  plaintiff  or  a  third  person  who  is  made  defendant 
to  a  counterclaim  in  answer  to  a  counterclaim  for  debt  or  damages  (r.  9),  or  by  a 
third  party  brought  in  under  Ord.  XVI.,  rr.  48- — 54  (see  ante,  p.  471).  Except  in 
actions  or  counterclaims  for  libel  or  slander  (as  to  which  see  "  Libel,"  ante, 
pp.  773,  775),  the  payment  into  Court  may  be  accompanied  by  denial  of  liability 
(rr.  1,  6). 

As  to  payment  into  Court  in  actions  under  the  Fatal  Accidents  Act,  1846 
(9  &  10  Vict.  0.  93),  or  27  &  28  Vict.  c.  95,  to  recover  damages  for  personal  injuries 
causing  death,  see  s.  2  of  the  last-mentioned  Act. 

As  to  payment  into  Court  in  actions  to  recover  damages  for  things  done,  or 
omitted  to  be  done,  in  pursuance  or  execution  of  any  statute  or  of  any  pubhc 
duty  within  the  Public  Authorities  Protection  Act,  1893,  cited  post,  p.  811,  it  is 
by  s.  1  (c),  provided  {inter  alia)  that  if  such  action  is  proceeded  with  after  payment 
into  Court  in  satisfaction  of  the  plaintifi's  claim,  and  the  plaintifi  does  not  recover 
more  than  the  sum  so  paid  in,  ho  shall  not  recover  any  costs  incurred  after  the 
payment  into  Court,  and  the  defendant  shall  be  entitled  to  costs,  to  be  taxed  as 
between  solicitor  and  cHent,  as  from  the  tune  of  the  payment. 
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Defemx  of  Payment  into  Court,  together  with  a  Defence  in  Denial  of 

Liability. 

1.  [Here  state  the  defemie,  showing  that  the  defendant  is  not  liable  to  the 
claim,  e.g.,  a  denial  of  the  acts  complained  of ,  or  an  allegation  of  some  matter 
of  excuse,  justification,  or  discharge,  do.] 

2.  In  tlie  alternative  as  to  the  whole  action  [or;  as  to  the  plaintiff's 
claim  for,  &c.,  see  the  preceding  form],  the  defendant  whilst  denying  liability 

brings  into  Court  £ ,  and  says  that  that  sum  is  enough  to  satisfy  the 

plaintifE's  claim  [herein  pleaded  to]. 


A  like  form  in  an  Action  for  Trespass  to  Land  :  see  Wheeler  v.  The  United 
Telephone  Co.,  13  Q.  B.  D.  597;  53  L.  J.  Q.  B.  466. 


Defences  of  Payment  into  Court  in  Actions  for  Libel :  see  ante,  pp.  773,  775. 


Defence  of  an  Apology,  and  Payment  into  Court,  to  an  Action  for  a  Libel 
contained  in  a  public  Newspaper  or  Periodical,  under  6  c6  7  Vict.  c.  96, 
s.  2  :  see  "  Libel,"  ante,  p.  775. 


Defence  of  Payment  into  Court  as  to  the  Claim  of  Damages  in  an  Action 
for  the  Detention  of  Goods  :    see  "  Detention  of  Goods,"  ante,  p.  746. 


Reply,  of  Payment  into  Court  in  an  Action  of  Replevin  :   see  "Replevin," 

post,  p.  819. 


Replies  of  Acceptance  of  the  Amount  paid  into  Court,  and  the  like  that  the 
Amount  paid  into  Court  is  not  sufficient :  see  "  Payment  into  Court," 
ante,  p.  663. 


Police  (s). 

For  a  form  of  Defence  under  the  Public  Authorities  Protection  Act,  1893, 
see  "Public  Authorities,"  post,  p.  814. 


(s)  Many  of  the  statutes,  which  gave  special  protection  to  the  police  in  actions 
brought  against  them  for  things  done  or  omitted  to  be  done  in' the  execution  of  their 
statutory  or  official  duties,  have  been  repealed  by  s.  2  of  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  in  cases  falling  within  s.  1  of  that  Act, 
or  by  the  Statute  LawKevision  Act,  1894.  (See  post,  p.  812.)  But  defendants 
in  such  actions  ai'c  entitled  to  the  protection  given  by  s.  1  of  the  Public  Authorities 
Protection  Act,  1893,  in  all  cases  within  the  provisions  of  that  section.  They  are 
further  protected,  in  respect  of  acts  done  in  executuig  warrants  of  justices,  by 
the  24  Geo.  2,  c.  44,  s.  6,  which  enacts  in  effect  that  no  action  shall  be  brought 
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Process  (t). 

Defence  to  an  Action  for  a  Wrongful  Entry  on  Land  and  Seizure  of  Goods, 
of  Justification  under  a  Fi.  Fa.,  by  the  Execution  Creditor,  the  Sheriff 
and  the  Bailiff,  stating  the  Judgment,  Writ,  and  Warrant. 

1.  At  all  material  times  mentioned  in  the  Statement  of  Claim,  the  de- 
fendant G.  H.  was  sheriff  of  the  county  of and  the  defendant  J.  K. 

was  his  bailiS. 

against  any  constable,  head  borough,  or  other  officer,  or  against  any  person  or 
persons  acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand  has  been 
made  or  left  at  the  usual  place  of  his  abode  by  the  party  or  parties  intending  to 
bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent,  in  writing,  signed  by 
the  party  demanding  the  same,  of  the  production  of  such  warrant  for  perusal 
and  copy,  and  the  same  has  been  refused  or  neglected  for  the  space  of  six  days 
after  such  demand  ;  and,  in  case  after  such  demand  and  comphanoe  therewith  by 
showing  the  said  warrant  to  and  permitting  a  copy  to  be  taken  thereof  by  the  party 
demanding  the  same,  any  action  shaU  be  brought  against  such  constable,  head 
borough,  or  other  officer,  or  against  such  person  or  persons  acting  in  his  aid  for  any 
such  cause  as  aforesaid,  that  on  producing  or  proving  such  warrant  at  the  trial 
of  such  action,  the  jury  shaU  find  for  such  constable,  head  borough,  or  other 
officer,  and  for  such  person  and  persons  so  acting  as  aforesaid,  notwithstanding 
any  defect  of  jurisdiction  in  the  justice  or  justices  who  signed  or  sealed  the  said 
warrant. 

A  defence  under  this  statute  must  be  pleaded  specially.  The  8th  section  of  the 
same  Act,  which  provided  that  no  such  action  should  be  brought  unless  commenced 
within  six  calendar  months  after  the  act  committed,  has  been  repealed  by  s.  2  of 
the  Public  Authorities  Protection  Act,  1893,  so  far  as  relates  to  actions  within 
s.  I  of  the  last-named  Act.     (See  post,  p.  812.) 

(0  See  "  Sheriff,"  pp.  396,  822  ;  "  Trespass;'  ante,  p.  419  et  seq.  The  party  at 
whose  suit  the  process  issues  must,  in  order  to  justify  under  it,  state  in  his  pleading 
the  judgment  or  other  proceedings  on  which  the  writ  issues,  as  well  as  the  writ, 
but  it  is  sufficient  for  the  sheriff  to  justify  under  the  writ  only.  (See  Andrews  v. 
Manis,  I  Q.  B.  3,  17  ;  Dews  v.  Biky,  II  C.  B.  434  ;  Samuel  v.  Dvke,  3  M.  &  M'. 
at  p.  630.)  If  the  party  pleading  be  not  an  officer  of  the  Court,  he  must  set  out 
the  judgment  as  well  as  the  writ.  If  it  be  the  judgment  of  a  superior  Court,  none 
of  the  previous  proceedings  in  that  suit  need  be  stated ;  if  it  be  the  judgment  of 
an  inferior  Court,  or,  it  seems,  of  a  foreign  Court,  then  so  much  of  the  previous 
proceedings  must  be  pleaded  as  will  show  jurisdiction  in  that  Court. 

If  the  plaintiff  sues  the  sheriff  for  conversion  or  trespass  in  respect  of  the  seizure 
of  goods  taken  under  a  writ  of  fi.  fa.  against  a  third  party,  the  defendant,  it 
the  goods  were  the  goods  of  the  third  party,  may  sim^ily  deny  the  property  of 
the  plaintiff  in  the  goods  (Harrison  v.  Dixon,  12  M.  &  AV.  142).  If  the  plaintiff's 
title  to  the  goods  is  by  an  assignment  from  the  execution  debtor,  which  is  void 
as  against  creditors,  the  sheriff  who  has  taken  them  must  prove  the  judgment  as 
well  as  the  writ  in  order  to  justify.  (See  ]Yhite  v.  Morris,  II  C.  B.  I0I5  ;  21  L.  J. 
C.  P.  185.) 
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2.  In  the  month  of  January,  1914,  the  defendant  E.  F.  brought  an  action 

(19 — .  F.  No. )  against  the  now  plaintiS  in  the  King's  Bench  Division 

of  the  High  Court  of  Justice  and  on  the ■ ,  1914,  he  recovered 

judgment  against  the  plaintifi  for  £ ,  and  £ for  costs  [or,  and  costs 

to  be  taxed,  which  costs  have  been  duly  taxed  and  allowed  at  £ ], 

which  judgment  still  remains  in  full  force  and  unsatisfied. 

3.  The  defendant  E.  F.  on  the ,  1914,  caused  a  writ  of  fieri 

facias  to  be  issued  upon  the  said  judgment  against  the  plaintifi,  command- 
ing the  defendant  G.  H.,  as  sherifi,  to  cause  to  be  made  of  the  goods  and 

chattels  of  the  plaintiff  in  his  bailiwick,  the  sum  of  £ ,  and  also  interest 

thereon  as  therein  mentioned  [and  the  said  sum  of  £ for  costs,  with 

interest  thereon  as  therein  mentioned],  and  the  said  writ  was  duly  indorsed 
with  a  direction  to  the  sheriff  to  levy  execution  as  in  the  said  indorsement 
mentioned,  and  was  then  delivered  to  the  defendant  G.  H.,  as  sheriff,  to 
be  executed. 

4.  Thereupon  the  defendant,  G.  H.,  as  sheriff,  duly  made  and  delivered 
his  warrant  to  the  defendant,  J.  K.,  as  bailiff,  for  the  execution  of  the 
said  judgment  in  pursuance  of  the  said  writ  and  indorsement. 

5.  The  defendant  /.  K.,  as  bailiff,  by  virtue  of  the  said  writ  and  warrant, 
on  the ,  1914,  entered  into  the  plaintiff's  dwelling-house,  the 

Where  the  action  is  against  the  sheriff  for  trespass  in  entering  the  house  of  the 
plaintiS,  the  sheriff  may  plead  a  justification  on  the  ground  that  he  entered  to 
execute  a  writ  of  ji.  fa.  against  the  goods  of  a  third  party  therein.  (See  Semayne's 
Case,  1  Smith's  L.  C,  11th  ed.,  p.  104.) 

If  the  sheriff  is  sued  by  the  owner  of  goods  let  out  to  hire  for  a  wrongful  con- 
version of  such  goods,  a  defence  stating  that  he  took  and  sold  them  under  a^.  fa. 
against  the  hirer,  and  that  the  plaintiff  had  sustained  no  damage,  would  be  an 
answer  to  so  much  of  the  claim  as  alleged  a  conversion  by  taking  and  selling  the 
goods  ;  but  would  be  no  defence  to  a  charge  of  disposing  and  delivering  the  goods 
to  purchasers,  or  aJlowing  purchasers  to  remove  them.  (See  Tancred  v.  Allgood, 
4  H.  &  N.  438  ;  28  L.  J.  Ex.  362  ;  Lancashire  Waggon  Co.  v.  Fitzhugh,  6  H.  &  N. 
502  ;  30  L.  J.  Ex.  231  ;  ante,  p.  396.) 

As  to  defences  of  justification  under  warrants  granted  by  magistrates,  see 
Pedley  v.  Davis,  10  C.  B.  N.  S.  492 ;  30  L.  J.  C.  P.  374 ;  Henderson  v.  Preston, 
21  Q.  B.  D.  362  ;  and  see  24  Geo.  2,  u.  44,  s.  6,  cited  ante,  p.  807. 

As  to  what  the  sheriff  and  his  officers  may  do  in  the  execution  of  a  writ  of  ji.  fa., 
see  Harvey  v.  Harvey,  26  Ch.  D.  644 ;  Crabtree  v.  Robinson,  15  Q.  B.  D.  312  ; 
Hodder  v.  Williams,  [1895]  2  Q.  B.  663  ;  65  L.  J.  Q.  B.  70.  They  are  not  entitled 
to  break  open  the  outer  doors  of  a  dwelling-house  in  the  ordinary  execution  of 
such  writ  {lb.),  though  they  may  do  so  in  the  execution  of  criminal  or  quasi 
criminal  process  {Harvey  v.  Harvey,  supra).  They  may,  in  the  execution  of 
writ  of/,  fa.,  break  open  the  outer  door  of  a  shed  or  shop  adjoining  the  dwellmg- 
house  {Hodder  v.  Williams,  supra). 

A  defence  of  justification  under  the  process  of  an  inferior  Court  should  allege  or 
show  that  the  Court  had  jurisdiction.  (See  ante,  pp.  11,  763.)  For  instances  of 
pleas  to  this  effect  under  the  former  practice,  see  Sowell  v.  Champion,  6  A.  &  E. 
407  ;   Walley  v.  M'Connell,  13  Q.  B.  903  ;  Hayes  v.  Keene,  12  C.  B.  233. 
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outer  door  thereof  being  then  open  [or,  state  other  facts  shoiving  that  the 
entry  was  lawful},  in  order  to  seize  and  take  [and  did  then  seize  and  take] 
the  said  goods  and  chattels  of  the  plaintiff,  which  were  then  in  the  said 
dwelling-house  and  within  the  said  bailiwick  for  the  purpose  of  levyiag 
the  moneys  so  directed  to  be  levied  as  aforesaid ;  and  these  are  the  acts 
of  which  the  plaintiff  complains. 

[Add  any  necessary  traverses.] 


The  like,  hy  a  Sheriff  alone. 

1.  At  all  material  times  mentioned  in  the  Statement  of  Claim,  the 
defendant  was  sheriff  of  the  county  of . 

2.  On  the ,  19—,  one  E.  F.  sued  out  of  the  King's  Bench 

Division  of  the  High  Court  of  Justice  a  writ  oi  fieri  facias  directed  to  the 
defendant,  as  sheriff,  commanding  the  defendant  to,  &c.  [here  state  the 
substance  of  the  writ  as  in  the  preceding  form],  and  the  said  writ  was  duly 
mdorsed  with,  &c.  [here  state  the  indorsement,  as  in  the  preceding  form],  and 
was  then  delivered  to  the  defendant,  as  sheriff,  to  be  executed. 

3.  Thereupon  the  defendant,  on  the ,  19 — ,  as  sheriff,  by 

virtue  of  the  said  writ,  entered  the  plaintiff's  said  dwelling-house,  the 
outer  door  thereof  being  then  open,  in  order  to  seize  and  take  [and  did 
then  seize  and  take]  the  said  goods  and  chattels  of  the  plaintiff,  which  were 
then  in  the  said  dwelling-house  and  in  the  bailiwick  of  the  defendant,  as 
sheriff,  for  the  purpose  of  levying  the  moneys  so  directed  to  be  levied  as 
aforesaid  ;  and  these  are  the  acts  of  which  the  plaintiff  complains. 

[Add  any  necessary  traverses.] 


Reply  that  the  Writ  was  set  aside  for  Irregularity  {u). 

The  writ  of  fieri  facias  referred  to  in  the  Defence  was  irregularly  sued 

out,  and  by  an  order  duly  made  on  the ,  19 — ,  by  Master [or, 

the  Hon.  Mr.  Justice ],  the  said  writ  and  all  subsequent  proceedings 

thereon  were  set  aside  for  irregularity. 

{u)  If  the  judgment  or  writ  was  set  aside  for  irregularity,  or  as  obtained  against 
good  faith,  or  upon  some  other  ground,  after  the  acts  complained  of,  the  Reply 
should  state  speoifioally  that  the  process  has  been  set  aside,  and  should  state  the 
ground  on  which  it  was  set  aside,  in  order  that  it  may  appear  on  the  face  of  the 
Reply  that  it  was  iUegal  and  not  merely  erroneous,  at  the  time  of  execution 
{Prentice  v.  Harrison,  4  Q.  B.  852  ;  Rankin  v.  De  Medina,  1  0.  B.  183). 

Where  the  complaint  against  the  sheriff  is  that  he  has  seized  under  a  judgment 
goods  that  were  the  property  of  some  third  person,  it  will  be  a  defence  to  the  action 
that  such  goods  were  in  the  possession  of  the  execution  debtor  unless  it  is  proved 
that  the  sheriff  had  notice,  or  might,  by  making  reasonable  inquiry  have  ascer- 
tained that  the  goods  wore  not  the  property  of  the  execution  debtor  (s.  15  of  the 
Bankruptcy  and  Deeds  of  Arrangement  Act,  1913  (3  &  4  Geo.  5,  c.  34)).  (See 
ante,  pp.  284,  285). 


Digitized  by  Microsoft® 


PROCESS  811 

See  forms  of  fleas  under  the  old  system — Of  justification  under  process  of 
the  County  Court :  Walley  v.  M'Comiell,  19  L.  J.  Q.  B.  162  ;  Kinning  v. 
Buchanan,  8  C.  B.  271;  Hayes  v.  Keene,  12  C.  B.  233;  of  justification 
under  a  writ  of  attachment  for  contempt  of  the  Court  of  Chancery  :  Smith  v. 
Eggington,  7  A.  &  E.  167 ;  a  like  plea  for  contempt  of  the  Court  of  Bankruptcy : 
Green  v.  Elgie,  5  Q.  B.  99 ;  Van  Sandau  v.  Turner,  6  Q.  B.  773. 


See  also  forms  of  a  plea — Justifying  an  entering  upon  and  talcing  possession 
of  demised  premises,  expelling  the  tenant  and  removing  his  goods,  under  a 
warrant  granted  by  Justices  under  the  Small  Tenements  Act,  1  &2  Vict.  c.  74 : 
Mdling  v.  Leah,  16  C.  B.  652  ;  Edmunds  v.  Pinniger,  7  Q.  B.  558  ;  Delaney 
V.  Fox,  1  C.  B.  N.  S.  166  ;  justifying  under  the  authority  of  the  Metropolis 
Local  Management  Act  to  remove  Nuisances,  18  d  19  Vict.  c.  120  :  Le  Neve 
V.  Vestry  of  Mile  End,  27  L.  J.  Q.  B.  208. 


See  also  a  form  of  a  plea  that  the  trespass  was  committed  under  civil  process, 
which  was  subsequently  set  aside  upon  the  terms  that  the  plaintiff  should  bring 
no  action  :  Perkins  v.  Plympton,  7  Bing.  676. 


Public  Authorities  {v). 

(v)  The  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  C.-61),  s.  1, 
enacts  that  "  where  after  the  commencement  of  this  Act,  any  action,  prosecution, 
or  other  proceeding  is  commenced  in  the  United  Kingdom  against  any  person  for 
any  act  done  in  pursuance,  or  execution,  or  intended  execution  of  any  Act  of 
Parliament,  or  of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect 
or  defaidt  in  the  execution  of  any  such  act,  duty,  or  authority,  the  following 
provisions  shall  have  effect : 

(a)  The  action,  prosecution,  or  proceeding  shall  not  lie  or  be  instituted  unless 

it  is  commenced  within  six  months  next  after  the  act,  neglect,  or  default 
complained  of,  or,  in  case  of  a  continuance  of  injury  or  damage,  within  six 
months  next  after  the  ceasing  thereof  : 

(b)  Wherever  in  any  such  action  a  judgment  is  obtained  by  the  defendant,  it 

shall  carry  costs  to  be  taxed  as  between  solicitor  and  chent : 

(c)  Where  the  proceeding  is  an  action  for  damages,  tender  of  amends  before  the 

action  was  commenced  may,  in  Ueu  of  or  in  addition  to  any  other  plea,  be 
pleaded.  If  the  action  was  commenced  after  the  tender,  or  is  proceeded 
with  after  payment  into  Court  of  any  money  in  satisfaction  of  the  plaintiff's 
claim,  and  the  plaintiff  does  not  recover  more  than  the  sum  tendered  or 
paid,  he  shaU  not  recover  any  costs  incurred  after  the  tender  or  payment, 
and  the  defendant  shall  be  entitled  to  costs,  to  be  taxed  as  between  solicitor 
and  client,  as  from  the  time  of  the  tender  or  payment ;  but  this  provision 
shall  not  affect  costs  on  any  injunction  in  the  action  : 
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(d)  If,  in  the  opinion  of  the  Court,  the  plaintiff  has  not  given  the  defendant  a 

sufficient  opportunity  of  tendering  amends  before  the  commencement  of 

the  proceeding  the  Court  may  award  to  the  defendant  costs  to  be  taxed  as 

between  solicitor  and  client." 

By  s.  2  of  the  same  Act,  "  There  shall  be  repealed  as  to  the  United  Kingdom  so 

much  of  any  public  general  Act  as  enacts  that  in  any  proceeding  to  which  this  Act 

applies  : — 

(a)  The  proceeding  is  to  be  commenced  in  any  particular  place  ;  or 

(b)  The  proceeding  is  to  be  commenced  within  any  particular  time  ;  or 
(o)  Notice  of  action  is  to  be  given  ;  or 

(d)  The  defendant  is  to  be  entitled  to  any  particular  kind  or  amount  of  costs  ; 
or  the  plaintiff  is  to  be  deprived  of  costs  in  any  specified  event ;  or 

(e)  The  defendant  may  plead  the  general  issue  ; 

and  in  particular  there  shall  be  so  repealed  the  enactments  specified  in  the 
schedule  to  this  Act  to  the  extent  in  the  schedule  mentioned." 

A  defence  under  this  Act  must  be  specially  pleaded  {Gregory  v.  Torquay  Cor- 
poration, [1912]  1  K.  B.  442  ;  81  L.  J.  K.  B.  385 ;  Aronson  v.  Liverpool  Corpora- 
tion, 29  Times  L.  R.  325). 

In  considering  whether  any  particular  body  or  person  comes  within  the  ex- 
pression "  any  person  "  used  in  this  Act,  reference  must  be  made  to  the  object  of 
the  Act,  as  expressed  in  its  title,  viz.,  "  to  generalise  and  amend  certain  statutory 
provisions  for  the  protection  of  persons  acting  in  the  execution  of  statutory  and 
other  public  duties,"  and  to  its  general  scope,  as  ascertained  from  the  provisions 
of  the  Act  itself  {Fielden  v.  Morky  Corporation,  [1900]  A.  C.  133  ;  69  L.  J.  Gh. 
314 ;  and  see  Fenton  v.  Thorley,  [1903]  A.  C.  at  p.  447  ;  72  L.  J.  K.  B.  787  ; 
Tilling,  Ltd.  v.  Dick  Kerr  *  Co.,  Ltd.,  [1905]  1  K.  B.  562 ;  74  L.  J.  K.  B.  359) ; 
and  to  its  short  title,  as  indicating  a  main  object  of  the  Legislature  (Middlesex  J  J. 
V.  Reg.,  9  App.  Cas.  at  p.  772  ;  The  Ydun,  [1899]  P.  236,  239  ;  68  L.  J.  P.  101). 

It  does  not  apply  to  bodies  or  persons  "  who  are  mere  traders  and  in  no  sense 
public  authorities."  (See  per  V.  Williams,  L.J.,  Lyles  v.  Soidhend-on-Sea  Cor- 
poration, [1905]  2  K.  B.  1,  13  ;  74  L.  J.  K.  B.  484.)  It  applies  to  the  case  of  an 
action  against  a  municipal  corporation  or  body  constructing  or  carrying  on 
under  statutory  authority  works  outside  its  strictly  municipal  duties,  the 
profits,  if  any,  of  which  go  in  relief  of  the  rates,  as  for  instance  a  tramway 
{Lyles  V.  Southend-on-Sea  Corporation,  supra,  following  Parker  v.  L.  C.  C,  [1904] 
2  K.  B.  501  ;  73  L.  J.  K.  B.  661  ;  but  see  Myers  v.  Bradford  Corporation,  30 
Times  L.  R.  181),  or  docks,  for  injuries  caused  by  the  negligence  of  its  servants  in 
so  doing,  in  the  one  case  to  a  passenger  carried,  in  the  other  to  a  ship  entering 
its  docks  {ib.  ;  The  Ydun,  supra)  ;  or  works  for  the  supply  of  electric  light  causing 
injury  to  others,  by  obstructing  the  flow  of  water  and  causing  flooding  {Ambler  v. 
Bradford  Corp.,  [1902]  2  Ch.  685 ;  71  L.  J.  Ch.  744).  It  does  not  matter  whether 
the  works  are  authorised  by  a  public  or  a  private  statute  (Bennett  v.  Stepney  Corp., 
107  L.  T.  383).  But  it  is  confined  to  "  public  authorities  "  and  does  not  apply  to 
the  case  of  a  commercial  company  earning  or  entitled  to  earn  a  dividend  for  the 
benefit  of  its  shareholders  (Att.-Oen.  v.  Margate  Pier  Co.,  [1900]  1  Ch.  749  ;  69 
L.  J.  Ch.  331 ;  see  per  V.  Williams,  L.  J.,  [1906]  2  K.  B.  at  pp.  13  and  17).  It  is 
not  confined  to  public  authorities  themselves,  but  extends  to  ofiicers  and  persons 
acting  under  their  directions  in  the  performance  of  their  statutory  duties  (Greenwdl 
V.  Nowell,  [1900]  1  Q.  B.  633  ;  69  L.  J.  Q.  B.  461).  It  applies  to  the  case  of  a 
medical  practitioner  giving  the  statutory  notice  as  to  a  patient  suffering  from  an 
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infectious  disease  (Salisbury  v.  Gould,  68  J.  P.  155),  but  not  to  the  trustees  of  a 
local  loan  society  [O'Brien  v.  Mitchdstown  Local  Fund,  [1903]  1  I.  B.  282).  It 
applies  to  a  justice  of  the  peace  {Polley  v.  FordlMm,  [1904]  2  K.  B.  345 ;  73 
L.  J.  K.  B.  687),  and  to  the  high  bailiff  of  a  county  court  [Turley  v.  Daw,  94  L.  T. 
216)  It  has  been  held  to  apply  to  the  case  of  a  volimteer  colonel  engaged  in  his 
military  duties  (Wilstm  v.  Mackay,  5th  Ser.  Sess.  Cas.,  vol.  vii.,  p.  165). 

The  Act  does  not  apply  to  the  case  of  acts  done  by  an  independent  contractor 
employed  by  a  public  authority  under  a  contract,  and  not  as  a  mere  servant  or 
agent,  to  do  work  which  the  latter  is  empowered  to  do  {Tilling  v.  Dick,  supra ; 
Kent  County  Council  v.  Folkestone  Corporation,  [1905]  1  K.  B.  620  ;  74  L.  J.  K.  B. 
352). 

The  Act  applies  to  actions  against  public  authorities  for  damages  for  negligence 
{Lyles  V.  Southend-on-Sea  Corporation,  supra ;  Parker  v.  L.  C.  C,  supra) ;  for 
injunctions  (Harrop  v.  Ossett  Corporation,  [1898]  1  Ch.  535;  67  L.  J.  Ch.  611  ; 
Soufhwarh  Water  Co.  v.  Wandsworth  Board  of  Works,  67  L.  J.  Ch.  657) ;  for  in- 
fringement of  patent  (Chamberlain  v.  Bradford  Corporation,  83  L.  T.  618) ;  for 
declarations  of  right  (Grand  Junction  Waterworks  v.  Hampton  Council,  63  J.  P. 
503 ;  15  Times  L.  R.  503).  But  not  to  actions  in  respect  of  debts  as  for  goods 
sold,  or  work  done  (Milford  Docks  v.  Milford  Council,  65  J.  P.  843)  j  or  for 
breaches  of  an  express  private  contract  (Sharpington  v.  Ftdham  Guardians, 
[1904]  2  Ch.  499  ;  73  L.  J.  Ch.  777 ;  Clarke  v.  Leivisham,  19  Times  L.  R.  62  ; 
National  Telephone  Co.  v.  Hull  Corporation,  52  W.  R.  26.  See  per  V.  Williams, 
L.J.,  [1905]  2  K.  B.  at  pp.  14  and  18) ;  or  to  proceedings  under  the  Workmen's 
Compensation  Act,  1906  (Fry  v.  Cheltenham  Corporation,  81  L.  J.  K.  B.  41 ;  10 
L.  G.  R.  1).  It  has  been  held  to  apply  to  an  action  to  recover  back  from  a  public 
authority  money  which  such  authority  had  improperly  required  the  plaintiff 
to  pay  for  sanitary  repairs  (Cree  v.  St.  Pancras  Vestry,  [1899]  1  Q.  B.  693  ;  68 
L.  -J.  Q.  B.  389).  It  does  not  apply  to  an  action  to  recover  a  penalty  for  acting 
in  contravention  of  a  statute  (Humphriss  v.  Worwood,  64  L.  J.  Q.  B.  437).  It  is 
doubtful  whether  it  applies  to  a  case  where  a  claim  to  land  is  in  question  (Cross  v. 
Rix,  77  J.  P.  84  ;  29  Times  L.  R.  85). 

The  sis  months  limited  by  the  Act  runs  in  the  case  of  actions  in  respect  of 
personal  injuries  from  the  time  of  the  doing  of  the  act  which  causes  the  injuries 
(Carey  v.  Bermondsey  Borough,  20  Times  L.  R.  2 ;  Spitial  v.  Olasgow  Corp.,  5th  Ser. 
Sess.  Cas.,  vol.  vi.,  p.  828,  supra).  In  such  cases  there  is  no  continuance  of  the  injury 
within  the  Act  (Ih.).  In  cases  within  the  Act,  actions  under  the  Fatal  Injuries 
Act,  1846,  must,  notwithstanding  s.  3  of  that  Act,  be  commenced  within  sis 
months  from  the  time  when  the  injury  was  done  to  the  deceased  (Markey  v. 
Tolworth  Joint  Hospital  Board,  [1900]  2  Q.  B.  454 ;  69  L.  J.  Q.  B.  738),  although 
he  did  not  die  until  after  that  time  (Williams  v.  Mersey  Docks,  dsc.  Board,  [1905] 
1  K.  B.  804 ;  74  L.  J.  K.  B.  481).  In  the  case  of  an  action  against  a  justice  of 
the  peace  for  illegal  distress  under  a  warrant  issued  without  jurisdiction,  the  time 
runs  from  the  wrongful  entry,  and  not  from  the  issue  of  the  warrant  (Polley  v. 
Fwdham,  supra).  In  the  case  of  a  continuous  injury,  as,  for  instance,  the  pollu- 
tion of  a  stream,  the  time  runs  from  the  ceasing  of  the  continuance  of  the  injury, 
and  if  the  action  is  commenced  within  that  time,  damages  arising  within  sis 
years  are  recoverable  (Harrington  v.  Derhy  Corporation,  [1905]  1  Ch.  205 ;  74 
L.  J.  Ch.  219  ;  Hart  v.  Marylebone  Borough  Council,  76  J.  P.  257  ;  Ati.-Gen.  v. 
Lewes  Corporation,  [1911]  2  Ch.  495  ;  81  L.  J.  Ch.  40). 
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Defence  to  an  Action  brought  against  a  Public  Authority  or  Public  Officer,  or 
a  Person  acting  in  execution  or  intended  execution  of  an  Act  of  Parlia- 
ment, that  the  Claim  is  barred  by  Lapse  of  the  Period  of  Limitation 
prescribed  by  the  Public  Authorities  Protection  Act,  1893. 

Tlie  acts  complained  of  were  acta  done  by  the  defendant  in  puxsuance  or 
execution,  or  intended  execution,  of  the  [state  the  statute,  if  any,  relied  upon, 

The  provisions  for  a  local  venue  contained  in  any  Act  passed  prior  to  1883  were 
repealed  by  the  Rules  of  the  Supreme  Court  (R.  S.  C,  1875,  Ord.  XXXVI.,  i.  1) ; 
and  the  PubUo  Authorities  Protection  Act,  1893,  has,  as  to  actions  within  s.  1 
of  that  Act,  repealed  any  provisions  for  local  venues  contained  in  any  public 
general  Act  which  existed  on  1st  of  January,  1894.  (See  BucMey  v.  HuU  Docks 
Co.,  [1893]  2  Q.  B.  93  ;  62  L.  J.  Q.  B.  449.) 

It  win  be  observed  that  the  repeal  effected  by  s.  2  of  the  Public  Authorities 
Protection  Act,  1893,  is  confined  to  proceedings  to  which  the  Act  appHes,  and  the 
repeal  of  protection  previously  given  would  seem  to  operate  only  where  the  new 
protection  afforded  by  this  Act  is  substituted  for  it.  Consequently  in  cases  net 
within  the  Act  the  old  statutes  as  to  notice  of  action,  pleading  not  guilty  by 
statute,  &o.,  stiU  apply. 

It  is  to  be  noted  that  the  protection  given  by  s.  1  of  the  Act  applies  alike  to 
general  Acts  and  to  local  and  personal  Acts,  where  the  case  is  otherwise  within  the 
section,  thus  effecting  in  many  cases  a  shortening  of  the  period  of  limitations  by 
making  it  a  period  of  six  months,  or  in  cases  of  continuing  causes  of  action  six 
months  from  the  ceasing  thereof. 

The  defences,  formerly  not  unfrequently  used,  of  want  of  notice  of  action,  and 
of  "  Not  Guilty  by  Statute,''  have  now,  by  reason  of  the  above  Act,  become  of 
comparative  rarity.     (See  ante,  pp.  449,  797,  798.) 

Under  various  statutes  prior  to  and  containing  provisions  analogous  to  those 
of  the  Public  Authorities  Protection  Act,  1893,  it  was  held  that  a  person  was  to  be 
considered  as  having  acted  in  pursuance  or  execution  of  a  statute,  or  in  the  exercise 
of  the  powers  or  duties  of  a  pubho  office,  so  as  to  be  entitled  to  the  benefit  of  any 
statutory  privilege  conferred  upon  persons  so  acting,  where  he  had  grounds  for 
believing,  axxdicmd  fide  believed,  in  the  existence  of  facts  which,  if  existing,  would 
have  jiistified  him  in  doing  the  acts  complained  of  under  the  statute,  or  in  the 
execution  of  his  oflce  {Roberts  v.  Orchard,  2  H.  &  C.  769  ;  33  L.  J.  Ex.  65 ; 
Dovming  v.  Oapd,  L.  R.  2  0.  P.  461 ;  36  L.  J.  M.  C.  97  ;  Leetc  v.  Hart,  L.  R.  3  C.  P. 
322  ;  37  L.  J.  0.  P.  157),  and  that  it  was  not  necessary  to  show  that  such  grounds 
were  reasonable  (Chamberlain  v.  King,  L.  R.  6  0.  P.  474 ;  40  L.  J.  C.  P.  273  ; 
Qriffith  V.  Taylor,  2  0.  P.  D.  194 ;  46  L.  J.  C.  P.  152  ;  Lea  v.  Facey,  19  Q.  B.  D. 
352).  It  was  held  sufficient  if  the  defendant  believed  he  was  acting  under  some 
law,  though  he  did  not  know  of  the  particular  enactment  (see  Leete  v.  Hart, 
L.  R.  3  0.  P.  322,  235 ;  Selmes  v.  Jvdge,  L.  R.  6  Q.  B.  724) ;  but  if  the  law  would 
not  justify  him  upon  the  facts  which  he  bona  fide  believed  to  exist,  he  was  not 
deemed  to  be  acting  in  pursuance  of  the  statute  (Dovming  v.  Capel,  L.  R.  2  C.  P. 
461 ;  36  L.  J.  M.  C.  97  ;  Griffith  v.  Taylor,  sv^a) ;  nor  was  he  deemed  to  be  so 
acting  if  he  wilfully  acted  in  a  manner  which  he  knew  to  be  unauthorised  by  the 
statute  (see  Selmes  v.  Judge,  L.  R.  6  Q.  B.  724,  727).  It  is  submitted  that  the 
principles  laid  down  in  the  above  decisions  will  be  acted  on  in  oases  falling  under 
the  PubUo  Authorities  Protection  Act,  1893. 
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or,  of  the  defendant's  public  duty  or  authority  as  a ,  state  the  position 

or  office  of  the  defendant],  [or,  the  matters  complained  of  consisted  of  an 
alleged  neglect  or  default  in  the  execution  of,  state  the  statute,  if  any,  or,  of 

the  defendant's  duty  or  authority  as  a ,  state  the  defendant's  position  or 

offiice],  and  the  action  was  not  commenced  within  six  months  after  the 
alleged  acts  or  neglect  or  default  complained  of  [or,  within  six  months  of 
the  ceasing  of  any  contiauing  injury  or  damage],  and  the  plaintiff's  alleged 
cause  of  action  is  barred  by  the  Public  Authorities  Protection  Act,  1893, 
s.  1  (a)  [or,  more  simply.  The  plaintiff's  alleged  cause  of  action  is  barred 
by  the  Public  Authorities  Protection  Act,  1893,  s.  1  (a)]. 


See  a  form  in  Lyles  v.  Southend-on-Sea  Corporation,  [1905]  2  K.  B.  1 ; 
74  L.  J.  K.  B.  484. 


Defence  to  a  like  Action,  of  Tender  of  Amends  under  the  same  Act : 
see  post,  p.  832. 


Defence  to  a  like  Action,  of  Payment  into  Court :  see  ante,  p.  806. 


Public  Health  (x). 

For  a  form  of  Defence  under  the  Public  Authorities  Protection  Act,  1893, 

see  ante,  p.  814. 


Eailways  (y). 


Recovery  of  Land. 
See  post,  p.  869. 


Release  («). 


(a;)  See  "  Piiblic  Health,"  ante,  p.  392. 

(y)  See  "  Carriers,"  a-iite,  pp.  638,  731  ;  "  Corporation,"  ante,  p.  277  ;  "  Neg- 
ligence," ante,  pp.  368,  369  ;  "  Trespass,"  post,  pp.  851-853. 

(z)  See  ante,  p.  664. 

A  release  to  one  of  several  joint  tort-feasors  operates  in  general  as  a  discharge 
of  the  other  joint  tort-feasors  also,  and  is  a  bar  to  any  action  against  them  for  the 
same  tort  (Co.  Litt.  232a ;  and  see  "  Accord  and  Satisfaction,"  ante,  p.  728 ; 
"  Judgment  Recovered,"  ante,  p.  761).  But  this  does  not  apply  to  cases  where 
the  rights  of  action  against  other  tort-feasors,  though  arising  out  of  the  same 
transactions,  are  different  and  distinct  from  the  rights  of  action  against  the  tort- 
feasor who  has  been  released.    (See  Mayor  of  Salford  v.  Lever,  25  Q.  B.  D.  262 ; 
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Replevin  (a). 
Denial  of  the  Acts  complained  of(h). 

The  defendant  did  not  take  or  detain  any  of  the  goods,  or,  cattle,  &c. 
[or,  did  not  distrain  any  of  the  goods,  &c.,  as  the  case  may  be,  following  the 
form  of  the  allegation  traversed]. 


Defence  denying  the  Plaintiff's  Property  in  the  Goods  (c) 
The  said  goods  were  not  the  plaintiS's. 


Defence,  in  the  nature  of  an  Avoivry,  that  the  Goods  were  tahen  as  a  Distress 
for  Rent  in  Arrear  from  the  Plaintiff  to  the  Defendant,  with  a  Counter- 
claim for  a  Return  of  the  Goods  and  for  Damages  (d). 

Defence. 

1.  The  plaintifi  from  the ,  19—,  to  the ,  19—  [the 

period  during  which  the  rent  distrained  for  accrued  due],  and  thenceforth 

[1891]  1  Q.  B.  188  ;  59  L.  J.  Q.  B.  248.)  If  a  release  to  one  of  joint  tort-feasors 
reserves  the  releasor's  claims  and  remedies  against  the  others  for  the  joint  tort, 
it  amounts  merely  to  a  covenant  not  to  sue  the  particular  tort-feasor,  and  does 
not  release  the  others  {Duch  v.  Mayeu,  [1892]  2  Q.  B.  511). 

(a)  A  judgment  for  the  plaintiff  in  replevin  is  a  bar  to  a  subsequent  action  of 
trespass  for  the  same  taking  of  the  goods  and  for  any  special  damage  therefrom, 
though  it  is  no  bar  to  an  action  for  trespass  to  the  land  [Gibhs  v.  Cruikshank, 
L.  R.  8  C.  P.  454  ;  42  L.  J.  C.  P.  273  ;  ante,  pp.  393,  761). 

(6)  The  defendant  cannot  claim  judgment  for  a,  return  of  the  goods  under  a 
mere  denial  of  the  acts  complained  of.     (See  Com.  Dig.  Pleader,  3  K.  1,  13.) 

(c)  In  order  to  maintain  an  action  of  replevin,  the  plaintifE  must  have  some 
property,  absolute  or  qualified,  in  the  goods  ;  it  was  said  in  Templeman  v.  Case, 
[1711]  10  Mod.  25,  that  "  a  possessory  right  is  sufficient  to  maintain  an  action  of 
trespass  or  case,  though  not  a  replevin."  A  denial  that  the  goods  were  the  plaintiff's 
may  therefore  be  pleaded  as  a  defence  to  the  action.  But  if  the  defendant  further 
alleges  that  the  goods  are  his  own  property,  he  may  also  claim  judgment  for  a 
return  of  the  goods  on  proof  of  that  allegation  (Com.  Dig.  Pleader,  3  K.  13 ; 
Butcher  v.  Porter,  1  Salk.  94  ;  and  see  next  note). 

(d)  Under  the  former  practice,  where  a  defendant  in  an  action  of  replevin 
admitted  the  taking  of  the  goods,  but  justified  it  for  lawful  cause,  as  a  distress 
for  rent,  he  usually  did  so  by  a  pleading  called  an  avowry  or  a  cognizance.  An 
avowry  was  a  justification  in  his  own  right ;  a  cognizance,  a  justification  in  the 
right  of  another  (Com.  Dig.  Pleader,  3  K.  13, 14).  Under  an  avowry  or  cognizance, 
the  defendant,  if  successful,  was  entitled  to  have  judgment  for  a  return  of  the 
goods,  and  also  for  such  damages  as  had  been  sustained  by  reason  of  the  replevin 
(Com.  Dig.  Pleader,  3  K.  12),  and  in  the  present  day,  the  defendant  can  obtain 
such  relief  if  he  counterclaims  for  it. 

The  plaintiS's  pleading  in  answer  to  an  avowry  or  cognizance  was  called  a 
plea  in  bar  ;  and  the  names  of  each  of  the  subsequent  pleadings  were  similarly 
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until  the  [alleged]  taking  [or,  distraining]  of  the  said  goods,  held  the  said 
[dwelliag-house]  as  tenant  thereof  to  the  defendant  under  a  lease  dated 

the ,  19 —  [or,  an  agreement  in  writing  dated  the , 

19 — ,  or,  as  the  case  may  he],  at  the  yearly  rent  of  £ ,  payable  quarterly 

on  the  usual  quarter  days  [or,  as  the  case  may  he\ 

2.  The  defendant  avows  the  taking  [or,  distraining]  of  the  goods  in  the 

said  [dwelling-house]  as  a  distress  for  £ of  the  said  rent,  being  a  quarter's 

rent  from  the ,  19 — ,  to  the ,  19 — ,  which  then  was  [and 

still  is]  due  and  in  arrear  from  the  plaintiff  as  such  tenant  as  aforesaid 
to  the  defendant. 

Counterclaim. 

3.  The  defendant  repeats  the  statements  contained  in  the  Defence,  and 

postponed  one  step  (Com.  Dig.  Pleader,  3  K.  13,  14,  16).  Under  the  present 
system,  the  pleadings  in  actions  of  replevin  are  called  by  their  ordinary  names, 
and  are  subject  to  the  ordinary  rules  of  pleading. 

An  avowry  or  cognizance  was  required  at  common  law  to  set  out  a  good  title  in 
order  to  give  the  defendant  a  return  of  the  goods  (2  Wms.  Saund.,  1871  ed.,  668  ; 
Hawhim  v.  EcUes,  2  B.  &  P.  359,  361  (a)  ) ;  and  this  must  still  be  sho-ivn  in  the 
Defence  or  Counterclaim  where  a  return  is  claimed  in  the  case  of  distresses  other 
than  distresses  for  rent.  But,  in  the  case  of  a  distress  for  rent,  a  general  form  of 
avowry  or  cognizance,  without  setting  forth  the  title  of  the  landlord  or  lessor, 
was  allowed  by  the  statute  11  Geo.  2,  o.  19,  s.  22,  and  although  that  enactment 
has  been  repealed  by  42  &  43  Viot.  o.  59,  and  46  &  47  Vict.  c.  49,  the  practice 
introduced  under  it  appears  to  be  still  in  force,  so  that  in  the  case  of  a  distress 
for  rent,  though  it  is  necessary  to  show  that  the  person  distrained  upon  was 
tenant  to  the  person  distraining,  it  is  unnecessary  to  set  out  the  landlord's  title 
in  detail.  (See  Banks  v.  Aiigell,  7  A.  &  E.  843.)  But  in  the  case  of  a  distress 
damage  feasant,  the  title  of  the  person  distraining  must  be  set  forth.  (See  2  Wms. 
Saund.,  1871  ed.,  p.  670  ;  HaivHns  v.  Eckles,  supra.)  So  also,  in  the  case  of  a 
distress  for  a  rentcharge  (Pinhom  v.  Souster,  8  Ex.  763  ;  and  see  Mitchell  v. 
Holmes,  L.  R.  8  Ex.  119  ;  42  L.  J.  Ex.  98).  It  is  not  necessary  for  the  defendant 
to  allege  that  the  rent  "  stiU  remains  due,"  and  a  denial  of  that  averment  would 
be  no  defence  {Clark  v.  Davies,  7  Taunt.  72). 

Where  both  the  landlord  and  his  baihfi  who  made  the  distress  on  his  behalf  are 
sued  and  defend  jointly,  the  two  forms  of  Defences  in  the  nature  of  an  avowry  and 
a  cognizance  respectively  may  be  combined  in  one  paragraph  by  alleging  the 
tenancy  to  have  been  "  to  the  defendant  E.  F."  (the  landlord),  and  by  proceeding 
thus  : — "  and  the  defendant  E.  F.  avows,  and  the  defendant  0.  H.,  as  and  being 
baihfi  to  the  defendant  E.  F.,  acknowledges,  the  taking,  &c.,"  continuing  as  in 
the  first  of  the  above  two  forms,  substituting  for  the  words  "  to  the  defendant  " 
the  words  "  to  the  defendant  E.  F."  (See  Banks  v.  Angell,  7  A.  &  E.  843.) 
Where  the  avowry  or  cognizance  is  for  rent  in  arrear  under  a  demise  to  a  third 
party,  and  not  imder  a  demise  to  the  plaintiff  himself,  the  form  of  the  Defence 
must  be  varied  accordingly.     (See  BuUen  &  Leake,  3rd  ed.,  p.  779.) 

A  person  entitled  to  distrain  is  not  bound  by  the  cause  of  the  distress  alleged 
at  the  time  of  making  it,  but  may  in  his  avowry  set  up  any  sufficient  ground  of 
justification  (Phillips  v.  Whitsed,  2  E.  &  E.  804  ;  29  L.  J.  Q.  B.  164  ;  see  Trent  v. 
Hunt,  9  Ex.  14). 

B.L.  52 
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claims  a  return  of  the  goods,  and  £• damages  for  the  loss  which  he  has 

sustained  by  reason  of  the  replevin. 
Particiilars  of  damages  are  as  follows  : — [State  them.] 


Defence,  in  the  nature  of  a  Cognizance,  that  the  Goods  were  taken  as  a  Distress 
for  Rent  due  from  the  Plaintiff  to  the  Landlord,  and  that  the  Defendant 
acted  as  Bailiff  to  the  Landlord  (e). 

1.  The  plaintifi  from  the ,  19—,  to  the  • ,  19—  [the 

period  during  which  the  rent  distrained  for  accrued  due],  and  thenceforth 
until  the  [alleged]  taking  [or,  distraining]  of  the  said  goods,  held  the  said 

dwelling-house  as  tenant  thereof  to  E.  F.  imder  a  lease  dated  the , 

19 —  [or,  as  the  case  may  he],  at  the  yearly  rent  of  £ ,  payable  quarterly 

on  the  usual  quarter  days  [or,  as  the  case  may  be]. 

2.  The  defendant  was  the  baUifE  of  the  said  E.  F.,  and  as  such  he 
acknowledges  the  taking  [or,  distraining]  of  the  said  goods  in  the  said 

dwelHng-house  as  a  distress  for  £ of  the  said  rent,  being  a  quarter's 

rent  from  the ,  19 — ,  to  the ,  19 — ■,  which  then  was, 

and  stUl  is,  due  and  in  arrear  from  the  plaintiff  as  such  tenant  as  aforesaid 
to  the  said  E.  F. 

[The  Defendant  may  usually  add  a  Counterclaim  for  the  return  of  the  goods 
and  for  damages  :  see  the  last  preceding  form,  which  can  easily  be  adapted 
to  the  case  of  a  bailiff.] 


Reply  to  the  preceding  forms,  denying  the  alleged  Tenancy  (/). 

The  plaintiff  did  not  hold  the  dwelling-house  as  tenant  thereof  to  the 
defendant  [or,  to  the  said  E.  F.].  The  making  of  the  lease  or  agreement,  if 
any,  referred  to  in  the  Defence  should  be  specifically  denied. 

(e)  See  preceding  note. 

(/)  A  reply  that  the  landlord  had  no  title  to  the  premises  at  the  time  of  the 
demise,  or  any  pleading  in  substance  amounting  to  the  same  thing,  is  bad  ( Wheeler 
V.  Branscomhe,  5  Q.  B.  373  ;  Evans  v.  Elliot,  9  A.  &  E.  342).  But  the  tenant  may 
deny  the  landlord's  reversion  and  right  to  distrain  (Preece  v.  Carrie,  5  Bing.  24  ; 
Downs  V.  Cooper,  2  Q.  B.  266  ;  Lewis  v.  Baker,  [1906]  1  Ch.  46  ;  74  L.  J.  Ch.  39). 

Formerly  a  plaintiff  in  replevin  was  allowed  to  plead,  in  answer  to  an  avowry  or 
cognizance,  a  general  statement  that  no  rent  was  due  or  in  arrear,  or  that  no  part 
of  the  rent  distrained  for  was  due  or  in  arrear  ;  but  it  seems  clear  that,  though  such 
a  reply  may  be  admissible  to  a  mere  defence  in  the  nature  of  an  avowry  or  cogni- 
zance, it  would  not  be  a  sufficient  reply  to  a  counterclaim  for  a  return  of  the  goods, 
or  for  damages,  &c.  (Ord.  XIX.,  r.  15).  The  plaintiff,  in  his  reply  to  such  a  counter- 
claim, should  state  the  grounds  on  which  he  relies,  as,  for  instance,  that  the  rent 
was  paid  or  satisfied  before  the  distress.  Thus,  he  may  plead  compulsory  pay- 
ments of  charges  on  the  land  paramount  to  the  claim  of  the  landlord  {Jones  v. 
Morris,  3  Ex.  742) ;  e.g.,  payment  of  rent  to  the  ground  landlord  {Sapsford  v. 
Fletcher,  4  T.  R.  511) ;  payment  of  the  land-tax  {Stubbs  v.  Parsons,  3  B.  &  Aid. 
516) ;    payment  of  the  income-tax  (Franklin  v.  Carter,  1  C.  B.  750  ;    Taylor  v. 
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The  like,  denying  that  any  Rent  was  in  Arrear  (jf). 

No  part  of  tte  rent  alleged  to  have  been  distrained  for  was  due  or  in 
arrear  from  the  plaintiff  to  the  defendant  [or,  to  the  said  E.  F.].  [The 
grounds  of  this  denial  should  he  stated,  as,  for  instance.  The  plaintifE,  before 
the  making  of  the  said  distress,  satisfied  and  discharged  the  said  rent  by 
payment  of  the  same  to  the  defendant  in  cash  on  the ,  19 — .] 


Reply  of  Payment  into  Court  to  a  Defence  and  Counterclaim  in  the  nature 

of  an  Avowry  (g). 

The  plaintifi,  [as  to,  &c.,  as  the  case  may  be],  has  paid  [or,  brings]  into 

Court  £ ,  and  says  that  that  sum  is  enough  to  satisfy  the  claim  of  the 

defendant  [in  respect  of  the  matter  herein  pleaded  to]. 


Defence  in  the  nature  of  »n  Avowry  hy  a  Freeholder  for  a  Distress 
Damage  Feasant  (/*). 

At  the  time  of  the  alleged  taking  of  the  [cattle],  the  said  close  was  the 
close  and  freehold  of  the  defendant,  and  because  the  said  [cattle]  were 

Evans,  1  H.  &  N.  101  ;  25  L.  J.  Ex.  269) ;  payment  to  a  mortgagee  claiming 
under  a  mortgage  prior  to  the  demise  {Johnson  v.  Jones,  9  A.  &  E.  809  ;  Dyer  v. 
Bowley,  2  Bing.  94) ;  payment  under  a  distress  of  an  annuity  charged  on  the  land 
by  the  landlord  prior  to  the  demise  (Taylor  v.  Zamira,  6  Taunt.  524). 

The  following,  among  other  grom.ds  of  reply,  may  be  relied  upon  by  the  plaintifE 
in  cases  of  distress  for  rent :  that  he  tendered  the  rent  and  expenses  before  the 
impounding  (Evans  r.  Elliott,  5  A.  &  E.  142  ;  Thomas  v.  Harries,  1  M.  &  G.  695  ; 
Tennant  v.  Field,  8  E.  &  B.  336  ;  27  L.  J.  Q.  B.  33  ;  see  "  Distress,"  ante,  p.  299) ; 
that  the  goods  taken  were  goods  privOeged  from  distress  (see  ante,  p.  299)  ;  that 
a  previous  distress  had  been  taken  by  the  defendant  for  the  same  rent,  and  that 
he  might  then  have  distrained  enough  goods  to  satisfy  the  rent,  whereof  he  had 

notice  (Owens  v.  Wynne,  4  E.  &  B.  579  ;  see  Lee  v.  Cooke,  2  H.  &  N.  584  ;  3  H.  &  N. 
203  ;  and  see  ante,  p.  298) ;  that  the  plaintifE  was  evicted  from  the  demised 

premises  before  the  alleged  rent  became  due.     (See  ante,  p.  622.) 

A  plaintifE  cannot  plead  a  set-ofE  as  a  reply  to  a  defence  in  the  nature  of  an 

avowry  or  cognizance  ;  nor,  it  would  seem,  to  a  counterclaim  for  a  return  of  the 

goods.     (See  Eberle's  Hotels  Co.  v.  Jonas,  18  Q.  B.  D.  459.) 
(ff)  See  note  (/),  p.  818. 
(ff)  A  defendant  in  replevin  may  pay  money  into  Court,  as  in  other  actions  for 

damages  (Ord.  XXII.,  r.  1). 

(h)  See  ante,  p.  747.     Eor  examples  of  former  avowries  and  cognizances  for  a 

distress  taken   damage  feasant  on  a  spot  where  the  defendant  had  common  of 

pasture,  see  Joties  v.  Richard,  5  A.  &  E.  413  ;   Prichard  v.  Powell,  10  Q.  B.  589  ; 

Hulls  V.  Estcourt,  2  H.  &  C.  47  ;   32  L.  J.  Ex.  193.    The  plaintifE,  in  his  Reply  to 

Defences  and  Counterclaims  of  this  kind,  may  setup  that  he  had  on  the  land  in 

question  a  right  of  common  of  pasture  by  prescription  (see  Jones  v.  Richard, 
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then  wrongfully  in  the  said  close,  doing  damage  there  to  the  defendant, 
the  defendant  avows  the  taking  of  the  said  [cattle]  in  the  said  close  as  a 
distress  for  the  said  damage. 

[A  Counterclaim  may  be  added  for  the  return  of  the  cattle,  &c.,  as  in  the 
case  of  an  avowry  for  rent :  lide  ante,  p.  817.] 


The  like,  by  a  Tenant  {hh). 

Before  the  alleged  taking  of  the  [cattle],  J.  K.,  being  seised  in  fee  of 
the  said  close,  demised  the  same  to  the  defendant  by  a  lease  dated  the 

,  19 — •  [or,  as  the  case  may  be],  for  the  term  of years,  and 

by  virtue  of  the  said  demise  the  defendant  at  the  time  of  the  alleged 
taking  of  the  said  [cattle]  was  possessed  of  the  said  close,  and  because 
the  said  [cattle]  were  then  wrongfully  in  the  said  close  doing  damage  there 
to  the  defendant,  the  defendant  avows  the  taking  of  the  said  [cattle]  in 
the  said  close  as  a  distress  for  the  said  damage. 


Reveesion  (i). 

Denial  that  the  Defendant  did  the  Acts  which  are  alleged  to  have  injured 

the  Reversion  (k). 

The  defendant  did  not  do  any  of  the  acts  complained  of.  He  did  not 
[nor  did  any  of  his  servants  or  workmen,  &c.]  pull  down  the  wall  [or,  alter 
the  watercourse,  or,  cut  down  any  of  the  trees  on  the  land,  or,  as  the  case 
may  be,  denying  specifically  the  acts  which  are  alleged  to  have  caused  the 
injury  to  the  reversion\. 

5  A.  &  E.  413  ;  Warhurton  v.  Parke,  2  H.  &  N.  64  ;  26  L.  J.  Ex.  298),  or  pur  cause, 
de  vicinage  (Prichard  y.  Powell,  10  Q.  B.  589  ;  Healh  v.  Elliott,  4  Bing.  N.  0. 388) ; 
or  that  his  cattle  strayed  on  to  defendant's  close  through  defects  of  fences  which 
it  was  the  defendant's  duty  to  repair  [Bailey  v.  Appleyard,  8  A.  &  E.  161  ;  and 
see  Carmihers  v.  Hollis,  8  A.  &  E.  113  ;  Singleton  v.  Williamson,  7  H.  &  N.  410, 
31  L.  .J.  Ex.  17  ;   "  Fences,"  ante,  p.  750). 

(hh)  See  note  (h),  p.  819. 

(i)  See  ante,  p.  394. 

(k)  The  defendant  should  plead  in  such  a  manner  as  to  show  distinctly  whether 
he  merely  means  to  deny  that  he  did  the  specific  acts  which  he  is  alleged  to  have 
done,  or  to  deny  that  the  reversion  was  thereby  injured.  The  reversionary  title 
of  the  plaintiff  must,  if  disputed,  be  expressly  denied,  and  any  justification  for  the 
acts  complained  of  should  be  specially  pleaded. 

Where  the  defence  is  that  a  wrongful  act  alleged  to  have  been  done  by  the 
defendant's  servants  was  not  authorised  by  the  defendant,  and  was  not  within 
the  scope  of  the  servant's  employment,  or  that  the  persons  who  did  the  act  were 
not  servants  of  the  defendant,  such  defence  should  be  distinctly  raised  in  the 
defendant's  pleading.     (Sec  ante,  pp.  363,  789.) 
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Defence,  denying  the  Plaintiff's  Reversion  {hh). 

The  reversion  of  the  land,  or,  of  the  dwelling-house,  [or.  The  reversionary 
interest  in  the  goods,  &c.,  as  the  case  may  he],  did  not  belong  to  the  plaintiff. 


The  like,  with  a  Denial  of  the  alleged  Tenancy  of  the  Plaintiff's  Tenant  {klc). 
The  said  E.  F.  was  not  tenant  of  the  said  land  [or,  dwelling-house]  to 
the  plaintiff,  and  the  reversion  of  the  said  land  [or,  dwelling-house]  did 
not  belong  to  the  plaintiff. 


Denial  of  the  alleged  Injury  or  Damage  to  the  Reversion,  where  the  Plaintiff 
claims  Damages  and  an  Injunction  (I). 

The  defendant  denies  that  the  plaintiff's  reversion  has  been,  or  will  be, 
injured  [or,  damaged]  in  the  alleged  or  any  way  by  reason  of  any  of  the 
acts  [or,  matters]  complained  of  [or,  None  of  the  acts  alleged  to  have  been 
done  or  threatened  to  be  done  by  the  defendant  or  his  servants  have  caused, 
or  will  cause,  the  alleged  or  any  damage  or  injury  whatever  to  the  plaintiff's 
reversion  in  the  property]. 


Defence,  in  an  Action  by  a  Landlord  against  his  Tenant  for  removing  Fixtures 
from  a  Dwelling-house,  justifying  the  Removal  of  them  as  Tenant's 
Fixtures  (m). 

The  said  goods  were  tenant's  fixtures  belonging  to  the  defendant,  which 
he,  as  tenant  of  the  said  dwelling-house,  was  lawfully  entitled  to  pull  down 
and  remove  during  his  tenancy  of  the  said  dwelling-house  ;  and  the 
defendant  during  his  said  tenancy  carefully  pulled  down  and  removed  the 
same,  and  in  so  doing  unavoidably  a  little  damaged  the  walls  of  the  said 
dwelling-house,  doing  no  imnecessary  damage  thereto,  and  the  defendant, 
before  the  end  of  his  said  tenancy,  repaired  and  restored  the  said  walls. 


The  like,  in  respect  of  Trade  Fixtures  erected  and  affixed  by  the  Tenant  (m). 

The  said  fixtures  were  trade  fixtures,  which,  during  the  tenancy,  were 
erected  and  fixed  upon  the  said  messuage  and  premises  by  the  defendant  in 

{kk)  See  note  (k),  p.  820. 

(l)  The  injury  or  damage  to  the  reversion  is  part  of  the  gist  of  the  action  (see 
ante,  p.  394),  and  should,  if  disputed,  be  expressly  denied.  But  this  defence  is 
not  admissible  where  the  acts  done  by  the  defendant  are  such  as  must  necessarily 
be  injurious  to  the  reversion.  If  it  appears  on  the  face  of  the  Claim  that  the  acts 
alleged  to  have  been  done  by  the  defendant  are  such  as,  from  theh  nature,  cannot 
be  injurious  to  the  reversion,  the  Olaim  may  be  objected  to  in  point  of  law. 

(m)  As  to  the  tenant's  right  to  remove  fixtures  in  certain  cases,  see  the  Agri- 
cultural Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  21  ;  and  see  Mives  v.  Mam,  2 
Smith's  L.  C,  11th  ed.,  pp.  189,  204. 
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the  course  and  for  the  purposes  of  his  trade  as  a ,  and  were  proper  and 

necessary  for  those  purposes,  and  belonged  to,  and  were  of  right  removable 
by  the  defendant,  and  the  defendant,  during  the  said  tenancy,  carefully 
pulled  down  and  removed  them,  without  doing  any  unnecessary  damage  to 
the  said  messuage  and  premises,  and  before  the  end  of  the  tenancy  the 
defendant  repaired  the  damage  thereto  occasioned  by  the  said  pulling  down 
and  removal  of  the  fixtures.  Except  as  aforesaid,  the  defendant  whoUy 
denies  each  of  the  matters  alleged  in  paragraphs  3  and  4  of  the  Statement 
of  Claim. 

[If  the  Statement  of  Claim  does  not  disclose  the  fact  of  the  defendant's  tenancy 
to  the  plaintiff,  that  fact  must  he  expressly  stated  in  the  Defence,  and  particulars 
of  the  tenancy  given.] 


Seduction. 
See  "  Master  and  Servant,"  ante,  p.  362. 

Sheriff  {n). 
Defence  to  an  Action  against  a  Sheriff  for  not  levying,  denying  the  Default 

in  levying  (o). 
The  defendant  denies  that  he  made  default  in  the  execution  of  the  said 

writ,  and  says  that  on  the ,  19 — ,  he  levied  the  money  and 

interest  which  he  was  commanded  and  directed  by  the  said  writ  to  levy. 


The  like,  denying  that  there  were  any  Goods  within  the  Bailiwick. 

There  were  not,  at  or  after  the  delivery  of  the  said  writ  to  the  defendant, 
any  goods  or  chattels  of  the  said  G.  H.  within  the  bailiwick  of  the  de- 
fendant whereof  the  defendant  could  or  ought  to  have  levied  the  money 
and  interest  indorsed  on  the  writ  as  alleged. 


The  like,  alleging  that  the  Plaintiff  countertnanded  the  Writ  {jp). 

After  the  delivery  of  the  writ  to  the  defendant,  and  before  the  alleged 

grievance,  the  plaintiff,  on  the ,  19 — ,  by  a  letter  dated  the 

■ ,  19 —  \pr,  as  the  case  may  6e],  coimtermanded  the  said  writ  and 

{%)  See  "  Sheriff,"  ante,  p.  396  ;    "  Process,"  ante,  p.  808. 

(o)  Where  in  actions  against  a  sherifi  for  not  levying,  or  for  a  false  return,  the 
defendant  is  desirous  of  denying  the  acts  or  defaults  complained  of,  it  is  advisable 
that  he  should  plead  such  denial  specifically,  as  in  the  forms  above  given.  All 
necessary  matters  of  inducement,  as,  for  instance,  the  debt,  the  judgment,  the 
writ,  the  delivery  of  it  to  the  sheriff,  the  levy,  that  the  defendant  was  sheriff,  &c., 
if  disputed,  must  also  be  specifically  denied. 

(j))  A  countermand  of  a  writ  of  fi.  fa.  by  the  plaintiff's  solicitor  is  a  suflScient 
discharge  to  the  sheriff  {Levi  v.  Abbott,  4  Ex.  688  ;  19  L.  J.  Ex.  62  ;  Lovegrove  v. 
White,  L.  E.  6  0.  P.  440  ;  40  L.  J.  C.  P.  253). 
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ordered  the  defendant  not  to  levy  the  said  money  or  interest  under  the 
said  writ,  and  so  discharged  him  from  executing  the  same. 


Defence  to  an  Action  for  a  False  Rtturn  of  Nulla  Bona,  denying  the 
Falseness  of  the  Return  {q). 

The  defendant  denies  that  the  return  made  by  him  to  the  Court  was 
false,  and  says  that  [here  deny  any  facts  alleged  by  the  flaintiff  which  are 
inconsistent  with  the  truth  of  the  return,  e.g.,  if  the  plaintiff  has  alleged  that 
the  judgment  debtor  had  goods  upon  which  the  defendant  might  have  levied, 
deny  that  allegation  as  in  the  last  form  but  one.  The  defendant  may  also 
plead  affirmatively  any  facts  justifying  the  return,  as,  for  instance,  thai  there 
was  a  prior  writ  offi.fa.,  which  exhausted  the  proceeds  of  the  levy]. 


Defence  to  an  Action  for  not  Levying,  or  for  a  False  Return  (r). 

1.  The  defendant  denies  that  the  plaintiff  recovered  the  said  judgment 
against  A.  B. 

2.  The  plaintiff  never  sued  out  the  alleged  or  any  writ  oi  fieri  facias. 

3.  The  alleged  writ  was  not  delivered  to  the  defendant. 

{q)  Where  the  sheriff  has  in  his  hands  various  writs  of  fi.  fa.  against  the  same 
debtor,  he  is  bound  to  levy  under  all  the  writs,  if  valid,  but  should,  in  applying  the 
proceeds  in  satisfaction  of  the  writs,  give  priority  to  each  in  the  order  in  which  they 
came  into  his  hands,  and  if  the  proceeds  are  not  sufficient  to  satisfy  more  than  the 
first  writ  and  the  expenses  of  the  levy,  he  may  return  nulla  bona  to  the  subsequent 
writs  {Heenan  v.  Evans,  3  M.  &  G.  398;  Drewe  v.  Lainson  11  A.  &  E.  529; 
Wintle  V.  Freeman,  lb.  539  ;  Ex  p.  Grossthwaite,  14  Q.  B.  D.  966).  A  justification 
of  such  return  on  this  ground  should,  if  relied  upon,  be  specifically  pleaded.  The 
plaintiff  in  such  case  may  reply  facts  showing  that  the  prior  writ  was  invalid 
{Dennis  v.  Whetham,  L.  R.  9  Q.  B.  345  ;  43  L.  J.  Q.  B.  129).  As  to  the  rights  and 
duties  of  sheriffs  in  cases  where  concurrent  writs  of  fi.  fa.  on  the  same  judgment 
are  issued  into  different  counties,  see  Lee  v.  Dangar,  [1892]  2  Q.  B.  337  ;  61 
L.  J.  Q.  B.  780. 

Where  rent  is  due  to  the  landlord  of  the  premises  on  which  the  goods  are  seised, 
one  year's  arrears  of  such  rent  (or  now,  in  cases  falling  within  s.  18  (2)  of  the 
Bankruptcy  and  Deeds  of  Arrangement  Act,  1913,  six  months'  rent)  must,  in 
cases  within  the  8  Anne,  c.  14,  s.  1,  be  paid  to  the  landlord  before  removing  the 
goods  or  satisfying  the  claim  of  the  execution  creditor  (Thomas  v.  Mirehouse,  19 
Q.  B.  D.  563  ;  see  ante,  p.  399) ;  and  in  such  case,  if  the  rent  exceeds  the  amount 
of  the  proceeds  of  the  levy,  the  sheriff  is  entitled  to  make  a  return  of  nulla  bona, 
as  there  are  no  goods  available  for  the  satisfaction  of  the  writ.  (See  Wintle  v. 
Freeman,  supra  ;  Dennis  v.  Whetham,  L.  R.  9  Q.  B.  345  ;  43  L.  J.  Q.  B.  129.)  In 
an  action  by  a  landlord  against  a  sheriff  for  the  removal  of  goods  taken  in  execu- 
tion against  the  tenant  without  payment  of  one  year's  arrears  of  rent,  the  'de- 
fendant may  plead  that  the  execution  debtor  was  not  tenant  to  the  plaintiff 
[Bisdey  v.  Byle,  11  M.  &  W.  16  ;  Qore  v.  Lloyd,  12  M.  &  W.  463),  or  that  the  rent 
was  not  due  (Reed  v.  Thoyts,  6  M.  &  W.  412  ;  Oore  v.  Lloyd,  supra),  or  that  the 
defendant  had  no  notice  of  the  rent  being  due  (Reed  v.  Thoyts,  supra). 

(r)  As  it  is  necessary,  in  an  action  against  the  sheriff  for  not  levying,  or  for  a 
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For  Defences  by  a  Sheriff  to  Actions  for  Iresfass  or  Conversion,  of 
Justification  under  Process,  see  "Process,"  ante,  p.  808. 


Shipping  (s) 


Slander. 

Defence  to  the  Claim  on  p.  403  for  Words  imputing  Incompetence  to  a 

Contractor  (t). 

1.  The  defendant  never  spoke  or  published  any  of  the  words  set  out 
in  paragraph  3  of  the  Statement  of  Claim. 

2.  The  defendant  did  not  mean  and  was  not  understood  to  mean  what 
is  alleged  in  paragraph  5  of  the  Statement  of  Claim.    The  said  words  are 

false  return,  to  prove  a  judgment  in  support  of  the  writ  of  execution,  it  is  open  to 
the  defendant  to  traverse  the  existence  of  any  such  judgment,  or  to  plead  specially 
that  the  judgment  was  fraudulent  or  void  against  the  creditors.  (See  Shattoch  v. 
Garden,  6  Ex.  725 ;  Lane  v.  Chapman,  11  A.  &  E.  966  ;  Imray  v.  Magnay,  11 
M.  &  W.  267  ;  Dennis  v.  Whetham,  L.  R.  9  Q.  B.  345  ;  43  L.  J.  Q.  B.  129  ;  Chitty's 
Practice,  14th  ed.,  p.  821.)  In  the  latter  case,  he  must  state  in  his  pleading  the 
facts  upon  which  such  defence  is  grounded. 

(s)  As  to  limitation  of  liability,  see  ante,  pp.  231,  700 ;  and  as  to  collisions, 
ante,  p.  399. 

By  s.  633  of  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  "  An  owner 
or  master  of  a  ship  shall  not  be  answerable  to  any  person  whatever  for  any  loss 
or  damage  occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot  acting  in 
charge  of  that  ship  within  any  district  where  the  employment  of  a  qualified  pilot 
is  compulsory  by  law."  The  owner  or  master  is  exonerated  under  this  section 
only  when  the  negligence  in  respect  of  which  the  action  is  brought  is  that  of  the 
pilot  exclusively  {The  lona,  L.'  R.  1  P.  C.  426  ;  Clyde  Na2\  Co.  v.  Barclay,  1 
App.  Cas.  790  ;  The  Indus,  12  P.  D.  46  ;  The  Schwan,  [1892]  P.  419,  438,  441, 
442  ;  and  see  The  Umsinga,  [1912]  P.  120  ;  81  L.  J.  P.  65 ;  The  Ape,  30  Tunes 
L.  R.  286). 

The  exemption  applies  to  the  owner  or  master  of  a  steam  tug  towing  a  vessel 
which  is  compulsorily  in  charge  of  a  pilot  (Spaight  v.  Tedcastle,  6  App.  Cas.  217). 
A  like  exemption  applies  where  pilotage  is  compulsoiy  by  the  law  of  a  foreign 
country  (The  Halley,  L.  R.  2  P.  t!.  193  ;  37  L.  J.  Ad.  1). 

(t)  The  defendant  apparently  does  not  desire  to  dispute  any  of  the  matters 
alleged  in  paragraphs  1  and  2  of  the  Statement  of  Claim.  He  says  nothing  about 
those  paragraphs  and  thercfoic  admits  them.  He  begins  by  denying  publication 
in  fact ;  he  does  not,  it  will  be  observed,  traverse  the  words  "  falsely  and 
maliciously."  It  would  be  wrong  for  him  to  do  so,  unless  pleas  of  justification 
and  privilege  follow  ;  and  even  then  such  a  traverse  is  superfluous  (Belt  v. 
Lawes,  51  L.  J.  Q.  B.  359,  and  see  ante,  p.  450,  766). 
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incapable  of  any  of  tlie  alleged  meanings  or  of  any  otlier  defamatory  or 
actionable  meaning. 

3.  The  said  words  without  the  said  alleged  meanings  are  true  in 
substance  and  in  fact.  The  work  was  scandalously  badly  done.  The 
plaintifi  had  broken  his  contract  in  many  important  particulars. 

Particulars. 

(a)  Arlington  Eoad. 

No  concrete  imder  channelling. 

No  hard  core  under  the  road  opposite  Nos.  13  to  24  inclusive. 

(b)  Manvers  Eoad. 

No,  &c. 
4r.  The  defendant  is  a  member  of  the  Walsham  Urban  District  Comicil. 
At  the  meeting  of  the  said  District  Council  held  on  July  12th,  1914,  the 

The  first  sentence  in  paragraph  2  is  a  traverse  of  the  innuendo  ;  it  is  question 
of  fact  for  the  jury  what  meaning  the  words  actually  conveyed  to  those  who 
heard  them.  The  second  sentence  is  strictly  an  objection  in  point  of  law ;  for 
it  is  a  question  for  the  judge  whether  the  words  are  capable  of  the  meaning  alleged 
by  the  plaintiff.     As  to  the  office  of  the  innuendo,  see  ante,  p.  342. 

Paragraph  3  is  a  justification  of  the  words  without  the  meaning  alleged  by  the 
innuendo  ;  and  as  the  words  convey  a  general  charge,  fuU  particulars  are  sub- 
joined. The  defendant  is  not  entitled  to  set  out  in  his  Defence  his  own  version 
of  the  words  and  to  justify  them  according  to  that  version  [Eassam  v.  Budge, 
[1893]  1  Q.  B.  571  ;  62  L.  J.  Q.  B.  312).  As  to  the  necessity  for  such  detahs,  see 
ante,  p.  769. 

Paragraph  4  is  a  plea  of  qualified  privilege.  It  also  negatives  malice.  It  is 
not  necessary  therefore  for  the  plaintiflE  to  dehver  any  Reply.     See  ante,  p.  770. 

Paragraph  5  is  a  plea  of  fair  comment  on  a  matter  of  local  pubUc  interest. 
See  ante,  p.  767. 

Paragraph  6  is  an  objection  in  point  of  law.  It  will  be  observed  that  the 
Statement  of  Claim  alleges  publication  only  to  the  members  of  the  Walsham 
Urban  District  Council.  This  pubhcation  could  not  have  caused  the  Horsey 
Rural  District  Council  to  cease  to  employ  the  plaintiff.  The  members  of  the 
Rural  Coimoil  could  only  have  heard  of  the  defendant's  attack  upon  the  plaintiff 
from  some  members  of  the  Urban  Council,  or  learnt  it  from  some  report  in  a 
newspaper ;  and  the  defendant  is  not  hable  in  law  for  the  consequences  of 
such  a  repetition  of  his  words. 

It  is  unnecessary  to  traverse  paragraph  6  of  the  Statement  of  Claim,  which 
alleges  damage.  Such  allegations  are  deemed  to  be  put  in  issue  in  all  cases,  unless 
expressly  admitted  (Ord.  XXI.,  r.  4,  and  see  Ord.  XIX.,  r.  17).  This  is  so  even 
where  the  special  damage  alleged  is  part  of  the  cause  of  action  {jper  Hawkins,  J., 
m  Wood  V.  Earl  of  Durham,  21  Q.  B.  D.  at  p.  508  ;  57  L.  J.  Q.  B.  547).  As  to 
when  special  damage  is  necessary  to  a  cause  of  action  for  slander,  see  ante,  p.  401. 
Where  the  words  complained  of  are  not  actionable  in  themselves  and  cannot  be 
made  so  by  any  reasonable  innuendo,  the  defendant  may  raise  an  objection  in 
point  of  law  if  no  special  damage  is  alleged  in  the  Statement  of  Claim,  or  if  the 
special  damage  alleged  was  not  the  result  of  the  words  complained  of,  or  is  too 
remote,  or  is  insufficient  in  its  nature  to  support  the  action  (see  Chamberlain  v. 
Boyd,  11  Q.  B.  D.  407  ;  52  L.  J.  Q.  B.  277). 
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Chairman  of  the  Highways  Committee  moved  that  the  plaintiEE  be  paid 
the  balance  of  the  moneys  claimed  by  him  imder  his  contract  with  the  said 
District  Council.  The  defendant  made  a  speech  in  opposition  to  this 
motion.  If  in  the  course  of  such  speech  the  defendant  spoke  any  of  the 
words  set  out  in  paragraph  3  of  the  Statement  of  Claim,  he  did  so  in  the 
lond  fide  discharge  of  his  duty  as  a  district  coimcillor  and  without  any 
malice  towards  the  plaintiff  and  in  the  honest  belief  that  what  he  said 
was  true  ;  and  the  said  words  were  published  only  to  the  members  of  the 
said  District  CoimcU  who  had  a  corresponding  interest  and  duty  in  the 
matter.    The  occasion  is  therefore  privileged. 

5.  The  said  words  are  a  fair  and  bond  fide  comment  on  matters  of  public 
interest  ia  the  said  district,  viz. : — ^the  condition  of  the  roads  in  the  said 
district,  and  the  claim  of  the  plaintiff  to  be  paid  by  the  said  District  Council 
for  making  the  said  roads. 

6.  The  defendant  will  object  that  the  said  words  are  not  actionable 
without  proof  of  special  damage  and  that  the  special  damage  alleged  ia 
paragraph  6  of  the  Statement  of  Claim  is  too  remote  and  not  sufficient 
in  law  to  sustain  the  action. 


Defence  to  the  Claim  on  p.  404. 

1.  The  plaintiff  did  not  at  the  date  of  the  alleged  publication  practise 
the  profession  of  a  solicitor. 

2.  The  defendant  never  spoke  or  published  any  of  the  words  set  out 
in  paragraph  2  of  the  Statement  of  Claim. 

3.  The  defendant  never  spoke  or  published  any  of  the  said  words  of 
the  plaintiff  in.  the  way  of  his  profession. 

4.  The  said  words  do  not  mean  what  is  alleged  in  paragraph  3  of  the 
Statement  of  Claim.  They  are  incapable  of  any  of  the  alleged  meanings 
or  of  any  other  defamatory  or  actionable  meaning. 

5.  The  said  words  without  the  said  alleged  meanings  are  true  in  sub- 
stance and  in  fact. 

[Add  particulars  of  the  creditors  defrauded  and  the  date  and  other  details 
as  to  the  occurrence  at  Doncaster.] 

6.  The  defendant  will  object  that  the  said  words  are  not  actionable 
without  proof  of  special  damage  and  that  the  special  damage  alleged  in 
paragraph  4  of  the  Statement  of  Claim  is  not  sufficient  in  law  to  sustain 
the  action. 


Defence  to  the  Claim  on  p.  403. 

1.  The  defendant  admits  that  on  November  1st,  1913,  he  published  to 
the  Eev.  Dr.  B.  the  words  set  out  in  paragraph  2  of  the  Statement  of 
Claim,  but  denies  that  he  did  so  maliciously. 

2.  The  defendant  admits  that  the  said  words  are  libellous  in  their  natural 
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and  ordinary  signification,  but  denies  that  they  bear  the  meaning  alleged 
in  paragraph  3  of  the  Statement  of  Claim. 
3.  The  plaintifi,  the  said  Dr.  B.,  and   most   of  the   boys  attending 

the  M Grammar  School,  reside  ia  and  are  parishioners  of  the  parish 

of  which  the  defendant  is  Vicar.  The  said  words  were  contained  in  a  letter 
which  was  written  to  the  defendant  by  the  father  of  one  of  the  boys  attend- 
ing the  said  school,  and  the  defendant  on  the  receipt  of  such  letter  honestly 
believed  that  every  statement  made  thereia  was  true.  He  therefore  felt 
it  his  duty  as  a  friend  of  the  said  Dr.  B.  and  as  such  Vicar  as  aforesaid, 
and  in  the  interests  of  the  boys  residing  in  his  parish,  to  inform  the  said 
Dr.  B.  of  the  charge  made  in  the  said  letter,  which  is  the  alleged  publi- 
cation. The  defendant  published  the  said  words  in  the  honest  discharge 
of  his  duty,  in  the  bond  fide  belief  that  the  said  words  were  true,  and 
without  any  malice  towards  the  plaintiff ;  and  he  pubhshed  them  only  to 
the  said  Dr.  B.,  who  had  a  corresponding  duty  and  interest  in  the  matter. 
Such  publication  is  therefore  privileged. 


Pha  of  Justification  to  the  Claim  on  p.  401  (m). 

1.  The  defendant  admits  that  he  spoke  and  published  the  words  set  out 
in  paragraph  2  of  the  Statement  of  Claim. 

2.  The  said  words  are  true  in  substance  and  in  fact.    The  plaintifi,  on 

t^e ,  19 — ,  stole  a  black  horse  belonging  to  the  defendant  from 

the  defendant's  field  at . 


Defence  to  an  Action  for  Slander  where  the  Words  charged  are  alleged  with 
an  Innuendo  that  they  impute  a  Criminal  Offence,  denying  the  meaning 
imputed,  and  alleging  that  the  Words  were  merely  Vulgar  Abuse  (x). 

The  words  were  not  published  with  and  did  not  bear  the  alleged  meaning ; 
they  were  merely  words  of  vulgar  abuse. 

(u)  As  to  a  plea  of  justification,  see  ante,  p.  769. 

{x)  Where  words  spoken  are  only  actionable  if  they  impute  a  criminal  offence, 
and  it  is  desired  to  prove  in  defence  that  no  such  offence  was  charged  or  intended 
to  be  imputed  by  the  words,  this  is  often  done  by  showing  that  the  words  were, 
and  were  received  by  the  hearers  as,  mere  angry  or  vulgar  abuse,  and  not  as  reaUy 
charging  a  crime.  This  may  be  done,  where  the  words  in  their  ordinary  meaning 
do  not  impute  a  criminal  offence,  but  are  followed  in  the  Claim  by  an  innuendo  to 
the  effect  that  a  criminal  offence  was  thereby  meant  to  be  imputed,  by  pleading 
as  above.  But  where  the  defendant  intends  to  give  evidence  of  the  whole  of  the 
angry  or  abusive  language  used,  and  of  the  circumstances,  in  support  of  his 
contention  that  it  was  mere  abuse,  it  is  more  correct  to  plead  as  above  so  as  to 
give  fair  notice  to  the  plaintiff  of  the  case  which  it  is  intended  to  set  up. 
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Befence  of  Absolute  Privilege  (y). 

The  words  complained  of  were  spoken  and  published  by  the  defendant  [if 
at  all]  in  the  course  of  his  examination  as  a  witness  upon  oath  at  the  trial 

in  the Division  of  the  High  Court  of  Justice,  of  the  action  of v. 

,  19 — ,  —  No ,  by  the  Honourable  Mr.  Justice ,  at  the  Royal 

Courts  of  Justice,  on  the ,  19 — . 


A  like  Defknce  in  an  Action  for  Statements  made  as  a  Witness  before  a 
Parliamentary  Committee  :  Gqffin  v.  Donnelly,  6  Q.  B.  D.  307 ;  50 
L.  J.  Q.  B.  303.  Defence  that  the  Words  complained  of  were  spolcen  by 
the  Defendant,  who  was  a  Solicitor,  as  an  Advocate  in  certain  Proceedings 
before  a  Magistrate  :  Munster  v.  Lamb,  11  Q.  B.  D.  588  ;  52  L.  J.  Q.  B. 
726. 


For  other  precedents   of  pleas  of  privilege,  see   Odgers  on   Libel  and 
Slander,  pp.  774^780. 


As  to  Payments  into  Court,  see   "Libel,"  ante,  p.  773;    "Payment  into 
Court,"  ante,  p.  806. 


Slander  of  Title. 
See  ante,  pp.  405,  406. 


Where  the  words  in  their  natural  meaning  impute  a  crime,  it  would  in  the  like 
case  be  correct  to  plead  in  defence  that  the  words  "  did  not  and  were  not  under- 
stood to  impute  any  criminal  offence  [or,  the  offence  of •],  but  were  merely 

words  of  vulgar  abuse." 

(y)  Such  a  defence  must  state  the  grounds  on  which  the  absolute  privilege  is 
claimed.  An  absolute  privilege  is  not  lost  even  if  the  words  are  spoken  maliciously 
and  without  reasonable  or  probable  cause  (Dawkins  v.  Lord  Rohehy,  L.  R.  8  Q.  B. 
255 ;  L.  R.  7  H.  L.  744 ;  Munster  v.  Laml,  11  Q.  B.  D.  588 ;  52  L.  J.  Q.  B.  726) ; 
but  they  must  have  some  kind  of  connection  with  the  occasion  that  renders  them 
privileged  (Scott  v.  Stansfidd,  L.  R.  3  Ex.  220  ;  Seaman  v.  NetJierdift,  2  C.  P.  D. 
53  ;  46  L.  J.  0.  P.  128).  In  pleading  a  defence  of  absolute  privilege,  it  is  not 
necessary  expressly  to  negative  malice  or  to  aver  bond  fides.  This  is  usually  done 
in  other  defences  of  privilege,  though  it  would  seem  that  strictly  speaking  the 
defendant  is  not  bound  to  plead  bond  fides  or  an  absence  of  malice  in  any  case 
where  he  shows  by  his  pleading  that  the  statements  were  made  on  a  privileged 
occasion,  because  it  the  occasion  is  shown  to  be  privileged,  the  onus  of  proving 
malice  is  cast  upon  the  plaintiff  and  it  will  be  for  the  plaintiff  to  set  up  such 
points  in  his  Reply  if  he  wishes  to  raise  them  at  the  trial  (see  Ord.  XIX.,  r.  25,  and 
ante,  pp.  1 1 ,  770).  But,  as  this  would  have  the  effect  of  unnecessarily  lengthening 
the  pleadings,  it  is  better  to  adhere  to  the  practice  of  statmg  these  matters  in 
t)u'  Defence. 
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Stoppage  in  Transitu. 
See  ante,  p.  740. 


Support  or  Land  (z). 

Denial  of  the  Plaintiff's  Possession  of  the  Premises. 

Tte  said  land  was  not  [or,  The  said  land,  houses,  and  buildings,  &c., 
were  not]  the  plaintiff's,  or,  The  plaintifi  was  not  [and  is  not]  possessed 
[or,  the  owner  or  occupier]  of  the  said  land  [&c.,  according  to  the  form  of 
the  allegation  which  is  denied']. 


Denial  of  the  Removal  of  Support. 

The  defendant  denies  that  he  has  excavated,  worked,  dug  out,  or  re- 
moved any  mines  or  minerals  under  or  near  to  or  adjacent  to  the  land, 
house  and  premises  of  the  plaintiff.  He  further  denies  that  he  has  done 
so  (if  at  all),  either 

(a)  without  leaving  proper  and  sufficient  support,  vertical  and  lateral,  for 
the  plaintiff's  land  or  for  his  land  with  the  buildings  thereon  ;   or 

(&)  so  that  the  plaintiff  has  suffered  any  damage. 

He  denies  that  he  has  thereby  or  otherwise  removed  or  lessened  the 
support  of  the  plaintiff's  land,  house  or  premises. 


Defence  alleging  a  Right  to  let  down  the  Surface. 

1.  The  plaintiff  is  not  the  absolute  owner  of  the  said  land,  dwelling- 
house  and  premises. 

2.  By  a  lease,  dated  the ,  19 — ,  E.  F.,  who  was  then  the  owner 

and  in  possession  of  the  said  land,  dwelling-house  and  premises,  and  of  the 
mines  and  minerals  thereunder  and  adjacent  thereto,  leased  and  granted 
to  the  defendant,  the  mines  and  minerals  under  and  near  to  the  said  land, 
and  the  right  to  win,  work  and  take  away  the  same  and  to  let  down  the 
surface. 

3.  This  lease  was  granted  prior  to  the  purchase  by  the  plaintiff  of  his 
said  land,  and  he  purchased  his  said  land  subject  to  and  with  notice  of  the 
said  lease  [and  in  the  conveyance  to  him  the  said  mines  and  minerals  and 
the  defendant's  right  to  win,  work  and  take  away  the  same  and  let  down 
the  surface  are  excepted  and  reserved  to  the  defendant.] 

4.  The  plaintiff  purchased  his  said  land  and  always  held  the  same 
subject  to  the  right  of  the  defendant  to  win,  work  and  take  away  the  said 
mines  and  minerals,  and  to  remove  and  lessen  the  said  support,  and  to  do 
the  other  acts  of  which  the  plaintiff  now  complains. 

(z)  See  ante,  pp.  406  ?'  seq^. 
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5.  Under  the  circumstances  aforesaid  the  defendant  denies  that  the 
plaiatifi  was  or  is  entitled  to  have  the  said  land  supported  by  the  soil  and 
minerals  either  adjacent  thereto  or  under  the  same. 


Defence  alleging  Title  in  the  Defendant  to  make  the  Excavations,  &c.,  com- 
plained  of,  on  Condition  of  leaving  sufficient  Support,  and  that  sufficient 
Support  was  left. 

1.  The  defendant  admits  that  he  made  the  excavations  [&c.,  as  the  case 
may  he\  complained  of,  but  says  that  he  did  so  under  and  by  virtue  of  a 
lease  by  deed  dated  the ,  19—. 

2.  By  the  said  lease  E.  F.,  who  was  then  the  owner  in  fee  simple  of  the 
said  land  and  of  the  mines  and  minerals  thereunder,  demised  the  said 

mines  and  minerals  to  the  defendant  for  the  term  of  years  from 

that  date,  with  liberty  to  the  defendant  to  work  the  said  mines  and  get  and 
carry  away  the  said  minerals,  leaving  proper  and  sufficient  support  for  the 
said  land  [and  for  any  houses  which  should  thereafter  be  erected  thereon]. 

3.  The  defendant  in  making  the  said  excavations,  &c.,  always  [used 
due  care  and  skill  and]  left  proper  and  sufficient  support  for  the  said  land 
[and  for  the  houses  thereon]. 


Defence  to  a  Claim  founded  on  an  acquired  Right  of  Support,  denying  the 
Facts  alleged  hy  the  Plaintiff  as  constituting  his  Title  to  such  Support-  (a). 

1.  The  plaintifE's  house  was  not  [or,  buildings,  &c.,  were  not]  ancient 
[or,  as  the  case  may  he,  according  to  the  form  of  the  allegation  traversed]. 

2.  The  defendants  deny  that  the  plaintifE  was  or  is  entitled,  or  had  or 
has  acquired  any  right,  to  have  the  said  house  and  premises  or  the  said 
land  encumbered  by  the  said  house  and  premises  supported  by  the  soU  and 
minerals  adjacent  thereto  or  under  the  same. 

(a)  Where  the  plaintiff  sues  in  respect  of  an  acquired  right  of  support  for 
buildings  or  for  land  which  has  subsided  in  consequence  of  the  weight  of  buildings 
erected  thereon,  and  the  Claim  discloses  that  the  defendant  has  some  right,  by 
ownership  of  the  adjacent  or  subjacent  land  or  otherwise,  to  make  excavations, 
&c.,  therein,  it  will  be  a  good  defence  to  deny  the  plaintiff's  averments  of  title 
to  the  support  and  any  material  facts  alleged  by  him  as  constituting  such  title. 
But  where  the  Claim  does  not  disclose  that  the  defendant  had  any  right  to  or 
interest  in  the  adjacent  or  subjacent  land,  and  thus  treats  him  primd  facie  as  a 
wrongdoer  {Jeffries  v.  Williams,  5  Ex.  792  ;  Bibby  v.  Carter,  4  H.  &  N.  153  ;  28 
L.  J.  Ex.  182),  it  would  seem  that  a  mere  denial  of  averments  of  title  to  support, 
or  of  any  facts  alleged  as  constituting  such  title,  would  not  be  a  complete  defence, 
unless  accompanied  by  a  statement  showing  that  the  defendant  had  some  primd 
facie  right,  by  ownership,  grant,  or  otherwise,  to  make  the  excavations. 

As  to  defences  to  a  claim  of  right  of  support  under  s.  2  of  the  Prescription  Act, 
see  post,  pp.  856,  857. 
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Defence  denying  the  alleged  Damage,  and  alleging  that  the  Damage,  if  any, 
was  not  caused  by  the  Acts  of  the  Defendant  (6). 

1.  The  defendant  denies  that  the  plaintifE's  land  sank  or  gave  way  [or, 
that  the  plaintifi's  buildings,  &c.,  according  to  the  allegations  in  the  Statement 
of  Claim,  were  injured  or  damaged],  and  the  defendant  denies  that  the 
plaintiff  suffered  the  alleged,  or  any,  damage. 

2.  The  alleged  damage,  if  any,  was  not,  nor  was  any  part  thereof,  caused 
by  any  of  the  [alleged]  acts  of  the  defendant. 

[Or,  The  defendant  denies  that  the  said  land,  house  and  premises  have 
sunk  or  given  way,  or  that  the  said  house  and  premises  have  been  weakened, 
cracked  or  injured,  or  that  any  of  these  matters  have  arisen  or  happened 
in  consequence  of  any  act  or  default  on  the  part  of  the  defendant.] 

[The  defendant  denies  that  the  said  land  would  have  sunk  or  given  way 
without  the  weight  of  the  said  house  and  premises.] 


Defence  alleging  that  the  Damage  arose  from  the  Acts  of  the  Defendant's 

Predecessor  in  Title. 

1.  The  said  field  did  not  sink  or  give  way  by  reason  of  the  alleged  or  any 
acts  of  the  defendant. 

2.  The  subsidence  complained  of  was  caused,  if  at  all,  by  the  working  of 
the  said  mines  by  A.  B.,  the  predecessor  in  title  of  the  defendant. 

Particulars : — 

[A.  B.  worked  the  mines  up  to  the ,  19 — ,  when  the  defendant 

first  entered  into  possession  of  and  began  to  work  the  said  mines.] 


Defences  to  Actions  for  Injury  to  the  Reversion :    see  "  Reversion,"  ante, 

p.  820. 

(6)  As  the  damage  from  the  acts  complained  of  is  part  of  the  gist  of  the  action 
for  deprivation  of  support,  it  is  usual,  though  not  strictly  necessary,  that  such 
damage,  if  disputed,  should  be  expressly  denied  in  the  Defence.    (See  ante,  p.  446.) 

Where  distinct  subsidences  take  place  at  different  times  in  consequence  of  the 
same  original  excavations,  each  fresh  subsidence,  as  it  occurs,  gives  the  plaintiff  a 
fresh  cause  of  action  ;  and,  therefore,  a  judgment  obtained  by  the  plaintiff  in  an 
action  for  damages  in  respect  of  the  first  of  the  subsidences  is  no  bar  to  a  sub- 
sequent action  brought  by  the  same  plaintiff  to  recover  damages  for  another 
subsidence  which  afterwards  takes  place  in  consequence  of  the  same  original 
workings  of  the  defendants  {Darky  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cap. 
127  ;  55  L.  J.  Q.  B.  629  ;  Crumbie  v.  Wattsend  Local  Board,  [1891]  1  Q.  B.  503  ; 
60  L.  J.  Q.  B.  392  ;  West  Leigh  Colliery  Co.  v.  Tunnicliffe,  [1908]  A.  C.  27  :  77 
L.  J.  Ch.  102). 
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Tender  of  Amends  (c). 

Defence  of  Tender  of  Amends  under  the  Pvblw  Authorities  Protection 

Act,  1893  (c). 

The  matters  complained  of  were  acts  done  by  the  defendants  in  pur- 
suance or  execution,  or  intended  execution,  of  the {state  the  statute, 

if  any,  under  which  the  defendant  acted,  or,  were  acts  done  by  the  defendant 
in  pursuance,  or  execution,  or  intended  execution,  of  the  defendants'  public 

duty  or  authority  as ,  state  the  office  or  position  of  ike  defendants,  or, 

consisted  of  alleged  neglects  or  defaults  by  the  defendants  in  the  execution 

of  the {state  the  statute,  if  any,  or),  in  the  execution  of  their  public 

duty  or  authority  as  {state  office  or  position)],  and  afterwards  the 

defendant,  on  the ,  19 — ,  before  the  commencement  of  this  action, 

tendered  and  offered  to  pay  to  the  plaintiff  £ as  amends  for  the  said 

matters  complained  of,  the  said  sum  being  enough  to  satisfy  the  claim  of 
the  plaintiff  in  respect  of  such  matters,  and  the  plaintiff  refused  to  accept 
the  same. 

(c)  Tender  of  amends  is  no  defence  at  common  law  to  an  action  for  a  tort. 
(See  Dmrle  v.  Barrett,  2  A.  &  E.  82  ;  Davys  v.  Richardson,  20  Q.  B.  D.  722 ;  21 
76.  202  ;  57  L.  J.  Q.  B.  409.)  But  it  was  made  a  defence  in  some  cases  by  par- 
ticular statutes,  where  the  action  was  brought  in  respect  of  matters  done  (or 
omitted)  by  the  defendant  in  the  execution,  or  intended  execution,  of  certain 
official  or  statutory  duties. 

Many  of  the  enactments  which  gave  this  defence  have  now  been  repealed  ;  hut 
s.  1  (o)  of  the  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  con- 
tains a  general  enactment  to  the  effect  that,  in  actions  within  that  section,  for 
damages  for  any  act  done  in  pursuance,  or  execution,  or  intended  execution,  of 
any  Act  of  Parliament,  or  of  any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any  such  act,  dutj',  or  authority, 
"  tender  of  amends  before  the  action  was  commenced  may,  in  lieu  of,  or  in  addition 
to  any  other  plea  be  pleaded,"  and  that,  if  the  plaintiff  in  such  action  does  not 
recover  more  than  the  sum  so  tendered  before  action,  he  shall  not  recover  any 
costs  incurred  after  such  tender,  and  the  defendant  shall  be  entitled  to  costs  as 
between  solicitor  and  client,  as  from  the  time  of  such  tender.  (>See  ante,  p.  811.) 
If,  in  the  opinion  of  the  Court,  the  plaintiff  has  not  given  the  defendant  a  sufficient 
opportunity  of  tendering  amends  before  action,  the  Court  may  award  to  the 
defendant  costs  as  between  solicitor  and  client.     (See  s.  1  (d),  cited  Ih.) 

Where  a  statute  makes  tender  of  amends  a  sufficient  answer  to  an  action,  it  is 
not  necessary  for  the  defendant  to  pay  the  money  into  Court,  imless  the  statute 
requkes  it  (Jones  v.  Qooday,  9  M.  &  W.  736,  745).  Ord.  XXII.,  r.  3,  requking 
the  money  tendered  to  be  brought  into  Court,  does  not  apply  to  a  defence  of 
tender  of  amends  under  a  statute  in  an  action  for  a  tort.  (See  Davys  v.  Richard- 
son, supra.) 

If  the  amount  tendered  as  amends  has  been  accepted  in  fuU  satisfaction  of  the 
cause  of  action,  such  acceptance  may  be  pleaded  as  a  defence  of  accord  and  satis- 
faction (see  ante,  pp.  481,  728) ;  but  in  such  a  case  it  is  usually  advisable  also  to 
plead  a  defence  of  tender  under  the  statute,  lest  proof  of  an  acceptance  in  full 
satisfaction  of  the  cause  of  action  should  fail. 
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Defence  in  an  Action  for  Trespass  by  the  Defendant's  Cattle  on  the  Plaintiffs 
Land,  of  Disclaimer  of  Title  and  Tender  of  Amends  {d). 

The  defendant  never  had,  and  disclaims  to  have,  any  title  or  interest 
in  the  said  land  of  the  plaintiff,  and  the  defendant's  cattle,  without  his 
knowledge  and  against  his  will,  strayed  into  the  said  land,  which  is  the 

alleged  trespass  ;  and  afterwards,  on  the ,  19 — ,  and  before  action 

brought,  the  defendant  tendered  to  the  plaintiff  £ as  amends  for  the 

alleged  trespass,  the  same  being  enough  to  satisfy  the  plaintiff's  claim  in 
respect  thereof,  and  the  plaintiff  refused  to  accept  the  same. 


Tbade  Maeks. 
Defence  to  an  Action  for  Infringement  of  a  Trade  Mark(e). 

1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark.    [State  the  grounds  of 
objection  to  it.] 

3.  The  defendant  did  not  infriage.     [The  alleged  acts  of  infringement 
should  be  specifically  denied.] 

(R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 


Defence  to  an  Action  by  the  Assignee  of  a  Trade  Mark,  denying  the  alleged 

Assignment  (/). 

The  defendant  denies  that  the  trade  mark  was  assigned  by  the  said 
E.  F.  to  the  plaintiff. 

{d)  By  the  21  Jao.  1,  c.  16,  s.  5,  it  is  enacted  that  in  all  actions  of  trespass  quare 
clausum  fregit,  wherein  the  defendant  shall  disclaim  in  his  plea  to  make  any  title  or 
claim  to  the  land  in  which  the  trespass  is  by  the  declaration  supposed  to  be  done, 
and  the  trespass  be  by  negligence  or  involuntary,  the  defendant  shall  be  permitted 
to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary,  and 
a  tender  or  offer  of  suf6cient  amends  for  such  trespass  before  the  action  brought 
whereupon,  or  upon  some  of  them,  the  plaintiff  shaU  be  forced  to  join  issue,  and 
if  the  said  issue  be  found  for  the  defendant,  or  the  plaintifiE  shall  be  nonsuited,  the 
plaintiff  shall  be  clearly  barred  from  the  said  action  or  actions,  and  all  other  suit 
concerning  the  same.  (See  for  a  plea  under  the  former  system,  Williams  v. 
Price,  SB.  &  Ad.  695.)  The  effect  of  this  statute,  coupled  with  the  present  rules 
of  pleading,  is  to  render  a  defence  in  the  form  given  in  the  text  good.  The  statute 
applies  only  to  such  trespasses  as  are  involuntary,  and  does  not  afford  any  defence 
in  cases  of  voluntary  trespasses,  though  committed  by  mistake  {Basely  v.  Clarkson, 
3  Lev.  37).  It  does  not  apply  in  actions  for  taking  away  goods  (Bailee  v.  Vivash, 
1  Str.  549  ;  and  see  Thompson  v.  Jackson,  1  M.  &  G.  242,  245  (a)  ). 

As  to  actions  for  trespasses  to  land  by  cattle,  see  further  ante,  pp.  311,  420  • 
and  as  to  the  effect  of  tender  of  amends  in  cases  of  distress  damage  feasant,  see 
ante,  p.  747. 

(e)  As  to  those  defences,  see  ante,  p.  418. 

{/)  As  to  the  registration  of  the  assignment  of  trade  marks,  see  the  Trade 
Marks  Act,  1905  (5  Edw.  7,  c.  15),  which  came  into  operation  on  the  1st  April, 

B.L.  53 
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Defence  to  a  like  Action,  that  the  Trade  Mark  was  capable  of  Registration, 
hut  was  not  Registered,  (g). 

The  trade  mark  was  capable  of  being  registered  under  the  46  &  47  Vict, 
c.  57  [or,  under  the  Trade  Marks  Act,  1905,  as  the  case  may  be],  and  has 
not  been  registered  under  that  Act  or  under  any  enactment  thereby 
repealed. 


Trespass  to  Goods  (h). 

Denial  of  the  Seizure  alleged  {h). 

The  defendant  did  not  take  or  seize  or  carry  away  any  of  the  goods 
mentioned  in  the  Statement  of  Claim. 


Denial  of  the  Plaintiff's  Property  in  the  Goods  {i). 

The  said  goods  [or,  chattels,  or,  as  the  case  may  be]  were  not  [nor  were 
any  of  them]  the  plaintiff's. 

{See  R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 

1906,  and  as  to  assignments  prior  to  that  date  s.  87  of  the  Patents,  &c..  Act, 
1883. 

By  s.  22  of  the  first-mentioned  Act,  "  A  trade  mark,  when  registered,  shall  be 
assigned  and  transmitted  only  in  connection  with  the  goodwill  of  the  business 
concerned  in  the  particular  goods  or  classes  of  goods  for  which  it  has  been  regis- 
tered, and  shall  be  determinable  with  that  goodwill."  (See  Edioards  v.  Dennis, 
30  Ch.  D.  454  ;  55  L.  J.  Ch.  125 ;  In  re  WeOoome,  32  Ch.  D.  213.) 

Previous  registration  of  an  assignment  is  not  a  necessary  condition  precedent 
to  an  action  by  the  assignee  of  a  registered  trade  mark  for  infringement  (Ihlee  v. 
Henshaw,  31  Ch.  D.  323  ;  55  L.  J.  Ch.  273). 

{g)  By  s.  42,  "  A  person  shall  not  be  entitled  to  institute  any  proceeding  to 
prevent  or  to  recover  damages  for  the  infringement  of  an  unregistered  trade 
mark  unless  such  trade  mark  was  in  use  before  the  thirteenth  of  August,  one 
thousand  eight  hundred  and  seventy-five,  and  has  been  refused  registration  under 
this  Act.  The  Registrar  may,  on  request,  grant  a  certificate  that  such  registra- 
tion has  been  refused." 

(h)  See  ante,  p.  419. 

A  literal  traverse  of  the  allegations  contained  in  the  Statement  of  Claim  will 
be  regarded  as  a  mere  assertion  that  the  acts  complained  of  did  not  in  fact  take 
place.  AU  matters  of  excuse  or  justification  must  be  specially  pleaded,  and  the 
plaintiff's  property  in  the  goods,  if  disputed,  must  be  expressly  denied,  or  stated 
hot  to  be  admitted. 

As  to  cases  in  which  public  authorities  or  persons  acting  in  execution  of  a  statute, 
or  of  public  official  duties,  are  privileged  to  avail  themselves  of  special  statutory 
defences  see  "  Public  Authorities,"  ante,  p.  811. 

(i)  Under  the  issue  raised  by  a  denial  of  the  plaintiff's  property  in  the  goods,  the 
plaintiff  must  prove  that  he  had  possession  of  the  goods,  or  a  right  to  immediate 
possession  of  them  at  the  time  of  the  trespass.  (See  ante,  p.  738.)  The  fact  of 
possession  is  primd  facie  evidence  of  the  right  of  present  property,  and  therefore 
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Defence  to  an  Action  of  Trespass  to  Goods,  setting  uf  a  Jus  Tertii  {j). 

None  of  the  said  goods  were  tlie  property  of  tte  plaintifi.  They  were 
all  the  property  of  one  A.  B.,  who  authorised  and  directed  the  defendant 
to  take  and  seize  the  same  and  carry  them  away  out  of  the  possession  of  the 
plaintifi. 


Defence  of  Leave  and  Licence :  see  ante,  p.  764. 


Defence  that  the  Defendant  was  Joint  Owner  of  the  Goods  with  the 
Plaintiff:  see  "Conversion,"  ante,  p.  739. 


Defence  justifying  the  Removal  of  Goods  encumbering  the  Defendant's 

Premises  {k). 

At  the  time  of  the  alleged  trespass  the  defendant  was  possessed  of  a 
house,  No.  — , Street, ,  and  the  goods  referred  to  in  the  State- 
ment of  Claim  were  then  wrongfully  in  the  said  house,  encimibering  the 

sufi&ciently  establishes  this  issue  against  a  wrong-doer  who  does  not  show  a  better 
right  or  authority  {Elliott  v.  Kemp,  7  M.  &  W.  312  ;  Camahy  v.  Wdhy,  8  A.  &  E. 
872).  The  defendant  cannot  in  such  a  case  set  up  a  jv^  tertii,  unless  he  can  also 
show  an  authority  in  himself  to  act  under  it  as  in  the  next  precedent.  But  where 
the  plaintiff  was  not  in  actual  possession  in  fact  at  the  time  of  the  trespass,  an  d 
therefore  relies  on  evidence  of  mere  legal  title,  the  defendant  may  set  up  a  jus 
tertii  to  rebut  the  plaintiff's  evidence  of  title  {Oadsden  v.  Barrow,  9  Ex.  514 ; 
Leake  r.  Loveday,  4  M.  &  G.  972 ;  Richards  v.  Jenkins,  17  Q.  B.  D.  544 ;  18 
Q.  B.  D.  451). 

(j)  The  above  precedent  admits  that  the  goods  at  the  time  of  the  seizure  were 
m  the  possession  of  the  plaintiff.  That  being  so,  the  defendant's  seizure  of  them 
was  primA  facie  unlawful ;  and  whenever  a  defendant  desires  to  set  up  the  com- 
mand of  some  third  person  as  a  justification  for  an  act  primd  facie  wrongful,  he 
must  name  that  third  person,  and  plead  that  he  did  the  act  by  his  order.  He 
must  also  show  that  such  third  person  had  a  legal  right  to  give  such  an  order. 
(See  Thome  v.  Tilbury,  3  H.  c&  N.  534  ;  27  L.  J.  Ex.  407  ;  Biddle  v.  Bond,  6  B.  &  S. 
225 ;  34  L.  J.  Q.  B.  137  ;  Ex  parte  Davies,  19  Ch.  D.  86 ;  Rogers  v.  Lambert, 
[1891]  1  Q.  B.  318 ;  60  L.  J.  Q.  B.  187  ;  Henderson  v.  Williams,  [1895]  1  Q.  B. 
521 ;  64  L.  J.  Q.  B.  308).  Where  the  facts  are  consistent  with  the  possession  of  the 
goods  being  in  either  A.  or  B.,  the  law  wiU  attribute  possession  to  whichever  of 
them  has  the  legal  title  to  the  goods  (Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18 ; 
63  L.  J.  Q.  B.  513). 

(it)  A  person  may  remove  from  his  land  the  goods  of  another  which  are  there 
wrongfully,  and  is  not  boimd  to  impound  them  {Rea  v.  Sheward,  2  M.  &  W.  424, 
426 ;  AcUand  v.  iMtley,  9  A.  &  E.  879  ;  and  see  Drewell  v.  Towler,  3  B.  &  Ad. 
735  ;  Pratt  v.  Pratt,  2  Ex.  413).  So  also  if  a  man  finds  cattle  trespassing  on  his 
land,  he  may  chase  them  out,  and  is  not  bound  to  distrain  them  damage  feasant 
(Tyrringham's  Case,  4  Rep.  38  b,  cited  in  Rea  v.  Sheward,  supra).    But,  if  the 
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same  [and  doing  damage  there  to  the  defendant],  whereupon  the  defendant 
took  the  said  goods  and  removed  them  from  his  said  house  to  a  small  and 
convenient  distance,  and  there  left  the  same  for  the  plaintifi's  use,  doing  no 
more  than  was  necessary  for  that  purpose ;  which  is  the  alleged  trespass. 


Defence  justifying  the  Taking  and  Detaining  of  Cattle  which  had  strayed 
on  to  the  Defendant's  Close  (kk). 

At  the  time  of  the  alleged  trespasses  [or,  matters  complained  of]  the 

defendant  was  possessed  of  a  close,  at ,  called ,  whereon  the  said 

cattle  were  wrongfully  trespassing  and  doing  him  damage ;  and  the  de- 
fendant, not  knowing  to  whom  they  belonged,  took  them  in  his  said  close, 
and  led  them  away  to  a  convenient  place  near  to  the  said  close,  and  placed 
them  therein  for  the  purpose  of  safely  keeping  them  for  the  owner  thereof, 
and  there  kept  them  in  safe  custody  until  he  had  notice  that  they  were  the 
cattle  of  the  plaintifE ;  which  are  the  alleged  trespasses  [or,  matters 
complained  of]. 

See  a  form  of  Defence  justifying  a  seizure  under  a  hill  of  sale,  "  Bill 
of  Sale,"  ante,  p.  729. 

See  a  form  of  a  plea  that  the  plaintiff  had  mixed  up  his  goods  with  those  of 
the  defendant  so  that  they  could  not  he  separated,  and  the  defendant  unavoid- 
ably committed  the  alleged  trespass  in  taking  possession  of  his  own  goods : 
Wyatt  V.  White,  5  H.  &  N.  371 ;  29  L.  J.  Ex.  193  ;  of  a  plea  to  an  action 
of  trespass,  for  driving  and  chasing  the  plaintiff's  sheep,  thai  the  defendant 
drove  them  off  his  land  on  which  they  had  strayed  :  Stennel  v.  Hogg,  1  Wms. 
Saund.  220  ;  Carruthers  v.  Mollis,  8  A.  &  E.  113  ;  and  see  Rea  v.  Sheward, 

plaintiff's  cattle  have  strayed  upon  the  land  by  reason  of  the  defendant's  negleot 
to  repair  fences  which  he  was  bound  to  repair  between  his  land  and  the  plaintiff's 
adjoining  close,  the  defendant,  though  he  may  drive  them  back  into  the  plaintifi's 
close,  is  not  justified  in  chasing  them  into  an  adjoining  highway  and  leaving  them 
there  {Carruthers  v.  liollis,  8  A.  &  E.  113).  If  in  such  case  the  defendant  justifies 
on  the  ground  that  the  cattle  were  trespassing  on  his  land,  a  Reply  that  they 
strayed  on  to  the  defendant's  land  by  reason  of  his  breach  of  an  obligation  to 
repair  fences  may  easily  be  framed  from  the  form  of  Defence  given,  ante,  p.  819. 
(See  Goodwyn  v.  Gheveley,  4  H.  &  N.  631  ;  28  L.  J.  Ex.  298  ;  Barber  v.  Whiteley, 
34  L.  J.  Q.  B.  212.)  So  the  plaintiff  may  reply  any  facts  showing  that  the  goods 
or  cattle  removed  by  the  defendant  were  rightfully  on  the  defendant's  land.  (See 
Holding  v.  Pigott,  7  Bing.  465.) 

If  the  defendant  justifies  as  the  servant  of  another  who  was  possessed  of  the 
house  or  land,  &o.,  from  which  the  goods  were  removed,  he  must  state  that  he  was 
such  servant  and  that  he  acted  under  his  master's  authority.  (See  post,  p.  840 ; 
and  see,  for  instances  of  former  pleas  of  this  kuid,  Melling  v.  Leak,  16  C.  B.  652  ; 
Pratt  V.  Pratt,  2  Ex.  413.) 

(kk)  See  note  {k),  p.  835. 
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2  M.  &  W.  424,  426  ;  of  a  reflication  of  a  right  by  the  custom  of  the  country 
to  come  on  the  land  with  a  waggon  to  remove  a  crop  as  outgoing  tenant : 
Holding  v.  Pigott,  7  Bing.  465. 


Trespass  to  Land  (Z). 

Denial  of  the  Breaking  or  Entry  alleged  (m). 

Tte  defendant  did  not  [by  Himself  or  by  liis  servants]  break  or  enter 
[or,  trespass  upon]  the  said  close  [or,  the  said  land,  or,  as  the  case  may 
be,  denying  specifically  the  acts  alleged  in  the  Statement  of  Claim]. 


Defence  justifying  under  Statutory  Powers  (n). 

The  acts  complained  of  were  acts  done  by  the  defendants  under  and  by 
virtue  of  and  in  pursuance  of  the  powers  conferred  upon  them  by  the 
statute  [state  what,  setting  forth  or  specifying  the  sections  relied  on]. 

{I)  See  ante,  pp.  420 — 424.  As  to  actions  to  recover  mesne  profits,  see  post, 
p.  872.  As  to  the  title  necessary  to  maintain  trespass,  see  ante,  p.  421  ;  and,  as 
to  actions  by  a  married  woman,  see  ante,  pp.  333,  757 ;  and,  as  to  actions  by  a 
mortgagor  who  is  in  possession,  see  the  Judicature  Act,  1873,  s.  25  (5),  ante, 
p.  208  ;  Fairclough  v.  Marshall,  4  Ex.  D.  37  ;  48  L.  J.  Ex.  146  ;  and  Van  Odder  v. 
Sowerby  Society,  44  Ch.  D.  374. 

(to)  a  traverse  of  the  acts  complained  of  operates  only  as  a.  denial  that 
the  defendant  in  fact  did  such  acts.  AU  matters  of  excuse  or  justification  must 
be  specially  pleaded.  If  the  plaintiff's  property  in  the  land  is  disputed,  the 
defendant  must  expressly  deny  or  refuse  to  admit  it,  or  must  set  up  title  in  himself 
or  in  some  third  party  by  whose  authority  he  acted.  The  defendant  should  not, 
as  we  have  seen,  traverse  allegations  of  law,  but  he  may  properly  plead  a  denial  of 
an  allegation  which  is  compoumded  of  law  and  fact.  Thus,  i£  the  plaintiff  without 
giving  details  of  the  act  complained  of,  describes  it  by  a  legal  term  necessarily 
involving  its  wrongfulness — e.g.,  "the  defendant  broke  and  entered  the  plaintiff's 
close,"  or  "  the  defendant  assaulted  and  beat  the  plaintiff  " — a  literal  traverse 
of  the  trespass  or  assault  or  battery  wiU,  it  is  submitted,  deny  the  physical  acts 
complained  of,  and  also  assert  that  such  acts,  it  proved,  do  not  amount  in  law  to 
a  trespass  or  assault,  or  battery,  though  it  wUl  not  entitle  him  to  justify  those  acts 
at  the  trial  as  a  bond  fide  assertion  of  a  right  of  ownership  or  possession,  or  being 
done  in  seK-defence  or  any  other  matter  of  excuse.  The  fact  of  possession  is 
primd  facie  evidence  of  title,  and  therefore  is  sufficient  to  sustain  the  plaintiff's 
case  against  a  mere  wrong-doer  who  cannot  show  a  better  title  (Matson  v.  Cook, 
4  Bmg.  N.  C.  392  ;  Newlands  v.  Holmes,  3  Q.  B.  679  ;  Every  v.  Smith,  26  L.  J.  Ex. 
344). 

(ji)  Where  an  act  which  would  otherwise  be  a  trespass  or  wrongful  is  done  under 
the  authority  of  an  Act  of  Parliament,  it  is,  in  general,  necessary  to  plead  specially 
in  the  Defence  that  it  was  so  done,  giving  either  in  the  body  of  the  pleading  or  in 
the  particulars  a  reference  to  the  statute  relied  on  (see  Kaiional  Telephone  Co.  v. 
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Plea  that  the  Plaintiff  was  not  in  possession  of  the  Land  at  the  time  of 
the  alleged  Trespass. 

The  plaintifi  was  not  in  possession  [nor  had  he  any  right  to  the  possession] 
of  the  said  land  at  the  time  when  the  defendant  entered  thereon  (o). 


Plea  that  the  Land  was  the  Property  of  a  Third  Person  and  not  of  the 
Plaintiff,  and  that  the  Defendant  entered  hy  the  authority  of  that  Third 
Person  (p). 

At  the  time  of  the  alleged  trespasses  the  said  land  was  not  the  plaintiff's. 
It  was  the  property  [or,  freehold]  of  J.  S.,  and  the  defendant  entered  upon 
the  said  land  by  the  command  and  authority  of  the  said  J.  S. 

Baker,  [1893]  2  Ch.  186,  189  ;  62  L.  J.  Ch.  699).  In  the  few  cases  in  which  the 
defence  of  Not  Guilty  by  Statute  is  still  pleadable,  that  defence  may  be  used,  but 
it  will  generally  be  found  better  to  plead  specially.     (See  ante,  p.  797.) 

As  to  the  defence  that  the  acts  complained  of  were  acts  which  the  defendants 
were  required  or  authorised  to  do  by  statute,  see  further,  "  Injmiciion,"  ante, 
p.  758 ;  £!vans  v.  M.  S.  &  L.  By.  Co.,  36  Ch.  D.  626  ;  Harrison  v.  Southwarh  Water 
Co.,  [1891]  2  Ch.  409  ;  60  L.  J.  Ch.  630  ;  Att.-Oen.  v.  Met.  By.  Co.,  [1894]  1  Q.  B. 
384  ;  East  FremanUe  Corporation  v.  Annois,  [1902]  A.  C.  213  ;  71  L.  J.  P.  C.  39  ; 
Canadian  Pacific  By.  Co.  v.  Boy,  [1902]  A.  C.  220 ;  71 L.  J.  P.  C.  51 ;  and  see  further, 
ante,  pp.  379,  380. 

(o)  This  defence  must  be  specially  pleaded  (Rules  of  Trinity  Term,  1863,  r.  19). 
The  owner  of  land  has  no  right  to  sue  in  trespass,  if  any  other  person  was  in  pos- 
session of  the  land  at  the  date  of  the  trespass — unless,  indeed,  at  that  date  he  had 
a  right  of  possession  and  subsequently  before  action  has  entered  {Ocean  Accident 
and  Gvarantee  Corporation  v.  Ilford  Gas  Co.,  [1905]  2  K.  B.  493  ;  74  L.  J.  K.  B. 
799).  Again,  if  the  land  is  vacant,  the  owner  can  sue  in  trespass  if  he  had  a  right 
to  enter  on  the  land  at  the  date  of  the  trespass  {B.  v.  St.  Pancras  Assessment  Com- 
mittee, 2  Q.  B.  D.  581).  Except  in  these  two  cases,  the  words  within  brackets 
in  the  form  above  are  imnecessary. 

(p)  It  was  held  before  the  Judicature  Act  that  mider  a  traverse  of  the  allegation 
that  the  land,  &;c.,  was  the  plaintiff's,  the  defendant  might  assert  and  prove  at 
the  trial  a  right  of  possession  or  title  in  himself,  or  in  another  imder  whose 
authority  he  acted  (see,  as  to  the  construction  of  former  pleas  of  this  kind,  Ptimell 
V.  Young,  3  M.  &  W.  288  ;  Jones  v.  Chapman,  2  Ex.  803  ;  Slocombe  v.  Lyall, 
0  Ex.  119  ;  Wilkinson  v.  Kirby,  15  0.  B.  430,  443  ;  Oibbs  v.  Cruikshank,  L.  R. 
8  C.  P.  454  ;  42  L.  J.  C.  P.  273),  but  now  these  facts  must  be  specially  pleaded 
(Ord.  XIX.,  r.  15).  The  defendant's  act  is  primA  facie  wrongful  as  the  plaintiff 
was  in  possession  at  the  time  of  the  alleged  trespass.  It  is  not  sufficient,  there- 
fore, for  the  defendant  to  prove  that  the  plaintiff  is  not  the  true  owner,  unless  he 
himself  is,  or  unless  he  can  justify  his  acts  by  the  authority  of  the  true  owner  ;  and 
such  a  justification  must  be  specially  pleaded.  He  cannot  assert  the  bare  title 
of  a  third  person,  except  for  the  purpose  of  proving  that  he  acted  under  the 
authority  of  that  title  (Chambers  v.  Donaldson,  11  East,  66  ;  Jones  v.  Chapman, 
2  Ex.  803).  The  plaintiff  may  show  a  better  right  in  a'  third  person  in  order  to 
rebut  a  primA  facie  title  asserted  by  the  defendant.  (See  Brest  v.  Lever,  I'M..  &  W. 
593 ;    and  see  Byan  v.  Clark,  14  Q.  B.  65.)     A  person  who  obtains  possession  by 
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Defence  that  the  Land  was  the  Freehold  of  the  Defendant  (q). 

At  tie  time  of  the  alleged  trespass  the  land  [or,  house,  &c.J  referred  to 
in  the  Statement  of  Claim  was  the  freehold  of  the  defendant,  wherefore  the 
defendant  of  his  own  right  entered  thereon. 


turning  another  out  without  any  right  or  title  to  do  so,  cannot  assert  possession 
so  obtained  against  the  prior  possession  of  the  latter  {Revett  v.  Brown,  5  Bing.  7  ; 
Browne  v.  Dawson,  12  A.  &  E.  629  ;  Scott  v.  Brovm,  51  L.  T.  746). 

Under  this  issue  it  is  sufficient  for  the  defendant  to  show  that  he  is  the  owner  of 
that  part  only  of  the  land  described  in  the  Claim  on  which  the  trespasses  were  com- 
mitted (Bassett  v.  Mitchdl,  2  B.  &  Ad.  99  ;  Tapley  v.  Wainwright,  5  B.  &  Ad.  395 ; 
Smith  V.  Royston,  8  M.  &  W.  381).  But  it  is  better  to  allege  that  the  acts  com- 
plained of  were  done  on  that  part  of  the  land  only,  and  to  deny  the  plaintiff's 
property  in  that  part. 

If  the  defendant  pleads  title  in  a  third  person,  and  justifies  under  his  authority, 
the  plaintiff  may  reply  specially,  denying  the  alleged  authority  or  "  command  " 
(Chambers  v.  Donaldson,  11  East,  66).  If  the  defendant  pleads  freehold  in  another 
person  who  has  demised  the  land  to  him,  the  plaintiff  may  reply  speciaUy,  that  the 
alleged  lessor  of  the  defendant  had  previously  demised  the  land  to  the  plaintiff 
{Wilkins  v.  Boutcher,  3  M.  &  G.  807  ;   Wright  v.  Burroughes,  3  C.  B.  685). 

(q)  It  was  held  before  the  Judicature  Act  that  a  plea  "  that  the  land  was  not 
the  plaintiff's  "  disputes  both  his  possession  and  his  title,  although  these  are 
really  two  distinct  defences,  whereas  the  defence  that  the  land  is  the  defendant's 
freehold  disputes  the  plaintiff's  title  only,  and  that  only  by  asserting  a  title  in 
the  defendant  {Morse  v.  Apperley,  6  M.  &  W.  145  ;  Slocombe  v.  Lyall,  6  Ex.  119)  ; 
and  under  this  plea  the  defendant  was  permitted  to  give  evidence  of  a,  freehold 
title  in  himself  (Slocombe  v.  Lyall,  supra ;  WilUnson  v.  Kirhy,  15  C.  B.  430, 
443).  But  now  it  is  both  proper  and  usual  for  the  defendant  to  plead  his  freehold 
title  expressly,  with  or  without  a  denial  of  the  plaintiff's  property.  The  defendant, 
by  setting  out  his  title  in  fuU  on  the  record,  shows  clearly  the  grounds  of  his 
defence  and  enables  the  plaintiff  to  take  issue  on  some  specific  step  in  the  title, 
admittmg  what  he  does  not  intend  to  dispute,  or  to  raise  the  question  of  its 
insufficiency  by  pleading  an  objection  to  the  defence  in  point  of  law. 

The  form  in  the  above  precedent  is  the  modem  equivalent  of  the  old  plea 
liherum  tenementum,  as  to  which  see  BuUen  &  Leake,  3rd  ed.,  p.  802  ;  Steph.  PI., 
6th  ed.,  p.  240.  That  plea  was  construed  as  admitting  the  actual  possession  of 
the  plaintiff,  but  as  containing  by  unpHcation  an  assertion  of  a  right  of  possession 
in  the  defendant  as  owner  of  the  freehold  (Morse  v.  Apperley,  6  M.  &  W.  145 ; 
Doe  V.  Wright,  10  A.  &  E.  763  ;  Roberts  v.  Taylor,  1  C.  B.  117,  125). 

Where  the  defendant's  title  is  a  freehold  one,  it  seems  sufficient  to  allege  that 
the  land,  &c.,  is  "  the  freehold  "  of  the  defendant  without  further  stating  his  title 
or  the  nature  or  quantity  of  his  estate.  If,  however,  he  wishes  to  plead  a  title 
which  is  not  a  freehold  one,  he  must  hi  general  show  that  it  was  derived  from  a 
person  seised  m  fee  of  the  land.  (See  a  form  of  such  defence,  post,  p.  840  ;  and 
for  mstances  of  former  pleas  of  this  kmd,  see  Holmes  v.  Newlands,  11  A.  &  E.  44  ; 
3  Q.  B.  679  ;  Dyne  v.  Nutley,  14  C.  B.  122  ;  Mayhew  v.  Suttle,  4  E.  &  B.  347). 
For  mstances  of  former  pleas  of  title  by  copyholders,  or  then-  servants,  or  lessees, 
see  Lempriere.Y.  Humphrey,  3  A.  &  E.  181  ;  Darlington  v.  Pritchard,  4  M.  &  G. 
783  ;  Keyse  v.  Powell,  2  E.  &  B.  132. 
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Defence  stating  the  Defendant's  Title  under  a  Demise  from  the 
Person  seised  in  Fee. 

On  the ■ ,  19 — ,  before  the  alleged  trespasses  {or,  the  doing  of 

the  acts  complained  of],  J.  K.,  being  seised  in  fee  of  the  said  [close], 

demised  the  same  to  the  defendant  [by  deed  dated  the ,  19 — ] 

for  the  term  of years  from  the ■ -,  19 — ,  by  virtue  of  which 

demise  the  defendant  entered  upon  the  said  close  and  became  possessed 
thereof  for  the  term  aforesaid,  and  the  alleged  trespasses  \or,  the  acts 
complained  of]  were  committed  \pr,  done]  during  the  said  term. 


Defence  hy  the  Owner  of  a  House  and  his  Servant,  justifying  entering  the 
House  and  removing  the  Plaintiff's  Goods  (r). 

At  the  time  of  the  alleged  trespasses  the  said  messuage  was  the  messuage 
and  freehold  of  the  defendant  E.  F.,  wherefore  the  defendant  E.  F.,  in  his 
own  right,  and  the  defendant  G.  H.,  as  his  servant,  and  by  his  command, 
entered  the  said  messuage,  and  because  the  goods  referred  to  in  the  State- 
ment of  Claim  were  then  wrongfully  in  the  said  messuage  encumbering  the 
same  and  doing  damage  there  to  the  defendant  E.  F.,  the  defendant  E.  F., 
in  his  own  right,  and  the  defendant  G.  H.,  as  his  servant,  and  by  his 
command,  took  the  said  goods  and  removed  them  to  a  small  and  con- 
venient distance,  and  there  left  the  same  for  the  plaintiS's  use,  doing  no 
more  than  was  necessary  for  that  purpose  ;  which  are  the  alleged  trespasses 
[or,  the  acts  complained  of]. 


Defence  that  the  Freehold  belonged  to  the  Plaintiff  and  the  Defendant  as 
Tenants  in  Common,  and  that  the  Acts  complained  of  were  merely  an 
Exercise  of  the  Defendant's  Rights  as  such  Tenant  in  Common  (s). 

At  the  time  of  the  alleged  trespasses  [or,  the  acts  complained  of]  the 
land  [or,  messuage,  &c.]  referred  to  in  the  Statement  of  Claim  was  the 

The  plaintiff  may  reply  specially  to  a  defence  of  freehold  in  the  defendant  by 
alleging  a  subsisting  term  of  years  either  in  himself  (Doe  v.  Wright,  10  A.  &  E.  763  ; 
Mayhew  v.  Suttle,  4  E.  &  B.  347),  or  in  a  third  person  {Lambert  v.  Siroother,  WiUes, 
218  ;  Byan  v.  Clark,  14  Q.  B.  65),  and  in  the  last-mentioned  case  it  is  not  necessary 
that  he  should  himself  trace  title  through,  or  allege  authority  under  such  third 
person,  as  the  existence  of  such  outstanding  term,  even  in  a  stranger,  is  incon- 
sistent with  and  negatives  the  right  of  possession  asserted  by  the  defendant  {lb.). 

Where  the  claim  shows  that  the  entry  vras  a  forcible  one,  such  as  is  ren- 
dered Olegal  by  the  statute  5  Ric.  2,  st.  1,  c.  8,  the  defence  of  freehold  title  in  the 
defendant  or  in  a  third  person  under  whom  he  acted  would  be  no  answer  in  itself 
to  a  claim  for  any  independent  wrong.     (See  aitte,  p.  421.) 

(r)  See  a  former  plea  of  this  kind  in  Melting  v.  Leak,  16  C.  B.  652  ;  and  see 
Kavanagh  v.  Ovdge,  5  M.  &  G.  726. 

(s)  Where  the  plaintiff  claims  as  sole  owner,  it  is  a  good  defence  for  the  de- 
fendant to  show  that  he  was  tenant  in  common  with  the  plaintiff,  or  that  he  was 
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freehold  of  the  plaintifi  and  the  defendant  as  tenants  in  common  thereof 
[in  fee  simple]  in  [equal]  undivided  shares,  and  the  alleged  trespasses  [or, 
the  acts  complained  of]  were  merely  an  exercise  by  the  defendant  of  his 
rights  as  such  tenant  in  common  [or,  were  acts  which  the  defendant  was 
entitled  to  do,  and  did,  by  virtue  of  his  rights  as  such  tenant  in  common]. 


Defence  of  Leave  and  Licence  (t) :  see  ante,  p.  764. 


Defences  to  Actions  by  Reversioners  :  see  ante,  p.  820  et  seq. 


Defence  of  Justification  under  a  Bill  of  Sale  :  see  "Bills  of  Sale,"  ante, 

p.  729. 


Defence  to  an  Action  for  a  Trespass  by  Cattle,  that  the  Trespass  was  caused 
by  Defects  in  the  Plaintiffs  Fences,  which  he  was  bound  to  repair : 
see  "  Fences,"  ante,  p.  750. 

authorised  by  one  who  was  tenant  in  common  with  the  plaintiff,  i£  he  can  also 
show  that  the  alleged  trespass  was  merely  an  exercise  of  the  right  of  a  tenant  in 
common  {Jacobs  v.  Seward,  L.  R.  4  0.  P.  328  ;  L.  E.  5  H.  L.  464  ;  41  L.  J.  C.  P. 
221).  Any  defence  of  this  kind  should  now  be  specially  pleaded.  But  a  joint 
tenant  or  tenant  in  common  may  be  guilty  of  a  trespass  against  his  co-tenant, 
e.g.,  by  an  actual  ouster  of  him  from  the  land,  or  by  destruction  of  buOdings,  or 
by  carrying  away  the  soU.  (See  ante,  p.  422.)  In  such  case,  where  the  plaintiff 
claimed  as  sole  owner,  it  was  formerly  held  that  the  defendant  might  pay  money 
into  Court  as  to  the  plaintiff's  share,  and  as  to  the  residue  plead  a  freehold  title 
in  himself,  or  traverse  the  plaintiff's  property  (Cresswdl  v.  Hedges,  1  H.  &  C.  421 ; 
31  L.  J.  Ex.  497).  But  the  more  proper  mode  of  pleading  in  such  a  case  under  the 
present  system  would  be  to  state  expressly  the  tenancy  in  common,  and  the  fact 
that  the  defendant,  or  the  third  party  by  whose  authority  he  acted,  was  entitled 
to  so  many  undivided  shares  in  the  property,  and  then  to  plead  payment  into 
Court  in  satisfaction  of  the  claim. 

(t)  Where  there  was  no  actual  consent  on  the  part  of  the  plaintiff  to  the  de- 
fendant's entry,  and  the  defendant  rehes  only  upon  an  implied  licence,  or  upon 
an  irrevocable  parol  licence  which  the  plaintiff  has  attempted  to  revoke,  the  facts 
which  raise  the  implication  of  the  Ucence,  or  which  show  the  parol  licence  to  be 
irrevocable,  should  in  general  be  expressly  pleaded,  as  where  the  defence  is  that 
the  defendant  entered  the  plaintiff's  land  to  retake  the  defendant's  goods,  which 
had  been  wrongfully  placed  there  by  the  plaintiff  (see  Patrick  v.  Colerich,  3  M.  &  W. 
483),  or  to  obtain  possession  of  goods  sold  to  him  by  the  plaintiff  with  a  parol 
licence  to  enter  and  remove  them  from  the  plaintiff's  land  (see  Wood  v.  Mardey, 
11  A.  &  E.  34 ;  Marshall  v.  Green,  1  C.  P.  D.  35  ;  45  L.  J.  C.  P.  158),  or  to  deposit 
on  the  plaintiff's  land  the  plaintiff's  own  goods,  which  he  had  wrongfully  placed 
on  land  of  the  defendant  (see  ante,  p.  836). 

Where  the  defendant  has  entered  under  an  express  licence  given  by  deed, 
e.g.,  where  he  has  entered  under  the  express  powers  of  a  biU  of  sale,  he  should, 
m  general,  state  that  fact,  and  refer  to  the  deed  in  his  pleadmg,  instead  of  sunply 
pleading  a  general  defence  of  leave  and  licence. 
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Defence  to  an  Action  for  Trespass  and  Destruction  of  Fences,  that  the  Fences 
were  an  Obstruction  to  the  Defendant's  Right  of  Common :  see  Ramsey 
V.  Cruddas,  [1893]  1  Q.  B.  228.  Cf.  Broome  v.  Wenham,  68  L.  T. 
651. 


Defence  to  a  like  Action  of  Disclaimer  of  Title  and  Tender  of  Amends  :  see 

ante,  p.  833. 


Defence  justifying  an  Entry  on  the  Plaintiff's  Land  to  remove  an  Obstruction 
to  the  Defendant's  Ancient  Lights :    see  ante,  p.  783. 


A  like  Defence,  with  a  Counterclaim  for  Damages  for  wrongfully  erecting 
the  Obstruction  and  for  a  Mandatory  Injunction  for  the  Removal 
thereof:   Duke  of  Norfolk  v.  Arbuthnot,  4  C.  P.  D.  290  ;   5  lb.  380. 


Defence  to  a  Claim  for  Damages  and  an  Injunction,  that  the  Building  was 
the  Chancel  of  a  Church,  and  that  the  Defendant  as  Vicar  was  entitled 
to  Possession  thereof:  Duke  of  Norfolk  v.  Arbuthnot,  4  C.  P.  D.  290 ; 
5  lb.  390. 


Defence  to  an  Action  for  an  Injunction  against  entering  on  Plaintiff's  Land 
and  opening  his  Loch  Gates,  justifying  the  Defendant's  acts  as  done  in 
exercise  of  Rights  acquired  by  actual  or  presumed  Grant,  or  under 
the  Prescription  Act,  1832  :  see  Simpson  v.  Mayor  of  Godmanchester, 
[1896]  1  Ch.  214,  216  ;  65  L.  J.  Cli.  154  (m). 

(u)  For  other  defences  of  justification  to  actions  of  trespass  to  land  see  "  Com- 
tnon,"  ante,  p.  732  ;  "  Distress,"  ante,  p.  746  ;  "  Process,"  ante,  p.  808  ;  "  Ways," 
post,  p.  858  et  seq.  See  forms  of  pleas  of  defendant's  title  to  customary  tenements 
of  a  manor  :  Lempriere  v.  Humphrey,  3  A.  &  E.  181  ;  Brown  v.  Storey,  1  M.  &  G. 
117  ;  Darlington  v.  Pritchard,  4  M.  &  G.  783 ;  stating  title  by  demise  from  a 
copyhold  tenant :  Keyse  v.  Powell,  2  E.  &  B.  132  ;  by  the  lord  of  a  manor 
justifying  as  a  seizure  quousque  to  enforce  admittance  and  fines:  Phypers  v. 
Ehi,m,  3  Bing.  N.  C.  250. 

For  instances  of  former  pleas  justifying  under  prescriptive  rights  of  mining,  or 
under  grants  or  reservations  of  minerals,  &c.,  see  Sogers  v.  Taylor,  1  H.  &  N.  706  ; 
26  L.  J.  Ex.  203  ;  Roberts  v.  Davey,  4  B.  &  Ad.  664  ;  Earl  of  Cardigan  v.  Armitage, 
4  B.  &  C.  197  ;  Dand  v.  Kingscote,  6  M.  &  W.  174. 

As  to  the  defence  that  the  defendant  entered  the  land  in  the  exercise  of  a  pubho 
right  of  fishing  in  an  arm  of  the  sea  or  tidal  river,  sec  ante,  pp.  317,  751. 

As  to  defences  justifying  under  a  grant  of  liberty  to  hunt,  shoot,  or  fish,  or 
under  a  prescriptive  right  to  hunt,  shoot  or  fish,  see  Pichardson  v.  Orford,  2  H.  Bl. 
182  ;  Wiclcham  v.  Hawker,  7  M.  &  W.  63  ;  Pickering  v.  Noyes,  4  B.  &  C.  639  ; 
Pannell  v.  Mill,  3  C.  B.  625  ;  Mannall  v.  Fisher,  5  C.  B.  N.  S.  856. 

It  is  no  justification  for  a  trespass  on  the  land  of  another  that  the  entry  on  the 
land  was  made  for  the  purpose  of  the  sport  of  fox-hunting  {Patd  v.  Summerhayes, 
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Trespass  to  the  Person  (a;). 
Denial  of  Assault  alleged. 
The  defendant  never  assaulted  or  beat  the  plaintifi. 

4  Q.  B.  D.  9  ;  48  L.  J.  M.  0.  33),  though  perhaps  an  entry  on  the  land  of  another 
for  the  sole  purpose  of  destroying  a  noxious  animal,  and  as  the  only  means  of 
domg  so,  would  be  justifiable  (76. ;  see  Chmdry  r.  Feltham,  1  T.  E.  334). 

As  to  justifications  under  a  custom,  see  ante,  pp.  742,  743.  As  to  justifications 
of  entry  in  order  to  abate  a  nuisance,  see  ante,  p.  800 ;  and  Lemmon  v.  Webb, 
[1894]  3  Ch.  1  ;  [1895]  A.  0.  1 ;  64  L.  J.  Oh.  205. 

See  forms  of  pleas  justifying  under  a  grant  of  liberty  to  dig  minerals  :  Roherts  v. 
Davey,  4  B.  &  Ad.  664  ;  justifying  under  a  prescriptive  right  to  dig  brick  clay  as 
appurtenant  to  a  brick  kiln  ;  Clayton  v.  Corby,  2  Q.  B.  813  ;  justifying  under  a 
reservation  of  the  right  to  get  coals  :  Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197 
(where  see  as  to  the  rights  impliedly  hioidental  to  the  right  to  coals) ;  of  a  plea 
under  a  reservation  in  a  grant  of  a  close  of  way  leave  and  liberty  to  dig  pits  for 
coals :  Band  v.  Kingscote,  6  M.  &  W.  174  ;  Smart  v.  Morton,  5  E.  &  B.  36 ;  of 
pleas  justifjdng  in  respect  of  the  ownership  of  mines  and  quarries  under  a  pre- 
scriptive right  to  enter  upon  lands  to  dig  through  to  the  quarries,  and  raise  and 
carry  away  the  stone  :  Band  v.  Kingscote,  6  M.  &  W.  174 ;  Rogers  v.  Taylor,  1 
H.  &  N.  706 ;  26  L.  J.  Ex.  203 ;  justifying  an  entry  on  lands  demised  upon 
forfeiture  of  the  lease  for  a  condition  broken  :  Hammond  v.  Colls,  3  D.  &  L.  164  ; 
RoberU  v.  Taylor,  1  C.  B.  117  ;  7  M.  &  G.  659. 

See  a  form  of  a  plea  that  the  defendant  entered  the  plaintiff's  close  to  retake 
his  goods,  which  had  been  placed  there  by  the  plaintiff :  Patrick  v.  Colerick, 
3  M.  &  W.  483  ;  Wood  v.  Manley,  11  A.  &  E.  34  ;  Anthony  v.  Haneys,  8  Bing. 
186  ;  and  see  Webb  v.  Beavan,  6  M.  &  G.  1055 ;  Burridge  v.  Nicholetts,  6  H.  &  N. 
383  ;  30  L.  J.  Ex.  145 ;  Blades  v.  Higgs,  10  C.  B.  N.  S.  713 ;  30  L.  J.  C.  P.  347, 
349 ;  plea  that  the  defendant  entered  the  plaintiff's  close  to  deposit  there  the 
plaintiff's  own  goods,  which  he  had  wrongfully  placed  on  the  defendant's  land  : 
Rea  V.  Sheward,  2  M.  &  W.  424  ;  of  a  plea  justifying  entry  to  take  goods  assigned 
by  plaintiff  to  defendant  by  biU  of  sale  :  Toms  v.  Wilson,  4  B.  &  S.  442. 

See  also  form  of  pleas  justifying  an  entry  on  the  plaintiff's  land  to  remove 
an  obstruction  to  the  defendant's  ancient  lights :  see  "  Lights,"  ante,  p.  783  ; 
justifying  an  entry  upon  the  plaintiff's  land  to  abate  a  nuisance  of  filth  :  Jones 
V.  Williams,  11  M.  &  W.  175 ;  see  ante,  p.  800 ;  justifying  an  entry  upon  the 
plaintiff's  land  to  repair  a  pier  in  a  public  navigable  river,  which  was  necessary 
for  defendant's  use  of  the  river  :  see  Earl  Lonsdale  v.  Nelson,  2  B.  &  C.  302  ;  by 
a  railway  company  justifying  an  entry,  &o.,  under  the  Lands  Clauses  Act :  Hoslcing 
V.  Phillipps,  3  Ex.  168  ;  Knapp  v.  London,  Chatham  and  Bover  Ry.  Co.,  2  H.  &  0. 
212  ;  32  L.  J.  Ex.  236  ;  by  the  vicar  of  a  church,  in  an  action  of  trespass  at  the  suit 
of  the  lay  rector,  justifying  a  breaking  mto  the  chancel:    Oriffin  v.  Bighton, 

5  B.  &  S.  93  ;  33  L.  J.  Q.  B.  29,  181. 

(a;)  See  anie,  p.  424.  A  denial  of  the  acts  or  matters  complained  of  will  not 
(except  in  the  now  rare  cases  where  a  defendant  is  entitled  to  plead  Not  Guilty 
by  Statute,  as  to  which  see  ante,  p.  797)  cover  any  other  defence  than  a  denial  of 
their  having  been  in  fact  committed  by  the  defendant.     (See  ante,  p.  449.) 

AH  matters  of  excuse  or  justification  should  be  expressly  pleaded.  Under  the 
former  practice  matters  amounting  to  a  justification,  if  not  pleaded,  could  not 
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Denial  of  Arrest,  <&c.,  of  the  Plaintiff  alleged. 

The  defendant  denies  that  he  arrested  the  plaintiff  or  gave  him  into 
custody. 

be  given  in  evidence  even  in  mitigation  of  damages  {Watson  v.  Christie,  2  B.  &  P. 
224 ;  Yardley  v.  Hine,  17  L.  T.  264 ;  see  lAnford  v.  Lake,  3  H.  &  N.  276 ;  27 
L.  J.  Ex.  334),  and  this  is  still  in  general  the  rule.  Matters  not  amounting  to  a 
justification  may  nevertheless  afford  ground  for  mitigation  of  damages,  and  al- 
though it  is  in  general  unnecessary  to  plead  such  matters  specially,  it  is  advisable 
so  to  plead  them  where  they  might  otherwise  take  the  plaintiff  by  surprise  {Wood 
V.  Earl  of  Durham,  21  Q.  B.  D.  501 ;  57  L.  J.  Q.  B.  547  ;  and  Scott  v.  Sampson, 
8  Q.  B.  D.  491  ;  51  L.  J.  Q.  B.  380). 

If  the  fa<5ts  relied  on  by  the  defendant  only  justify  a  part  of  the  matters  com- 
plained of,  the  defence  of  justification  should  be  limited  to  such  part.  Where 
the  facts  alleged  in  a  defence  of  justification  are  manifestly  insufficient  to  justify 
the  causes  of  action  which  it  professes  to  justify,  the  defence  will  be  open  to 
objection  in  point  of  law. 

Where  the  acts  complained  of  are  stated  generally  in  the  Claim  as  an  "  assault," 
"  battery,"  &c.,  without  particulars  being  given  of  them,  so  that  the  facts  alleged 
in  the  Defence  are  prima  facie  sufficient  to  justify  the  acts  charged,  the  plaintiff, 
if  he  wishes  to  prove  that  the  acts  complained  of  included  matters  to  which  the 
justification  does  not  apply,  should  either  amend  his  Claim  by  stating  them  dis- 
tinctly therein,  or  plead  a  Reply  in  the  nature  of  a  new  assignment  in  respect  of 
them.     (See  ante,  p.  477.) 

Where  the  acts  complained  of  are  not  merely  matters  of  excess,  but  are  of  a 
different  kind  from  those  which  would  be  covered  by  the  justification  pleaded,  the 
plaintiff,  if  this  sufficiently  appears  on  the  pleadings,  may  object  in  point  of  law 
to  the  justification  (see  Gregory  v.  Hill,  8  T.  R.  299),  or,  if  it  does  not  appear  on 
the  pleadings,  may  either  amend  his  Statement  of  Claim  by  stating  therein  the 
particulars  of  the  acts  complained  of,  or  may  by  leave  plead  a  special  Reply  in  the 
nature  of  a  new  assignment,  ante,  p.  477.  (See  Weaver  v.  Bush,  8  T.  R.  78  ;  Bone 
V.  Daw,  3  A.  &  E.  711.) 

It  would  appear  that  a  defendant  cannot  in  any  action  (whether  of  contract  or 
of  tort)  plead  that  the  acts  complained  of  or  the  matters  sued  upon  amoimted  to 
a  felony,  and  that  no  prosecution  has  been  brought  in  respect  of  the  felony  {Wells 
V.  Abrahams,  L.  R.  7  Q.  B.  554 ;  41  L.  J.  Q.  B.  306 ;  Appleby  v.  Franhlin,  17 
Q.  B.  D.  93  ;  55  L.  J.  Q.  B.  129  ;  see  Exp.  Ball,  10  Ch.  D.  667  ;  48  L.  J.  Bank  57  ; 
Midland  Ins.  Co.  v.  Smith,  6  Q.  B.  D.  561  ;  50  L.  J.  Q.  B.  329 ;  and  see  Vernon  v, 
Watson,  [1891]  2  Q.  B.  at  p.  290  ;  60  L.  J.  Q.  B.  205,  472) ;  nor  can  he,  m  cases 
where  the  fact  of  the  felony  appears  on  the  face  of  the  Statement  of  Claim,  object 
on  this  ground  in  point  of  law  {Boope  v.  D'Avigdor,  10  Q.  B.  D.  412).  But  the 
Court  will  on  a  summary  application  stay  further  proceedings  in  the  action  until 
the  defendant  has  been  prosecuted  {Appleby  v.  Franklin,  supra  ;  Smith  and  Wife 
V.  Selwyn,  [1914]  3  K.  B.  98  ;  83  L.  J.  K.  B.  1339). 

For  instances  of  former  pleas  of  justification  by  the  master  of  an  apprentice  on 
the  ground  that  the  alleged  assault  consisted  only  of  moderate  chastisement  of 
the  apprentice  for  misconduct,  see  Penn  v.  Ward,  2  C.  M.  &  R.  338  ;  Linford  v. 
Lake,  3  H.  &  N.  276 ;  27  L.  J.  Ex.  334 ;  and  as  to  like  justifications  by  school- 
masters, see  Cleary  v.  Booth,  [1893]  1  Q.  B.  465  ;  62  L.  J.  M.  C.  87. 

As  to  actions  for  assaults  upon  married  women,  see  ante,  pp.  333,  757. 
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Befence  thai  the  Alleged  Trespass  was  caused  hy  Inevitable  Accident  («/). 

The  alleged  trespass  and  the  injury  to  the  plaintiff  [or,  The  acts  and 
matters  complained  of]  were  caused  by  inevitable  accident  without  any 
negligence  or  default  on  the  part  of  the  defendant. 

Particulars  are  as  follows  : — 


Befence  of  Leave  and  Licence  {z) :   see  ante,  p.  764. 


Befence  to  an  Action  for  Assault  and  Battery,  &c.,  that  the  Acts  complained 
of  were  done  in  Self-Befence  (a). 
The  defendant  did  the  acts  complained  of  in  necessary  self-defence. 
Particulars  : — [State  them.] 

{See  R.  S.  C,  1883,  App.  B.,  Sect.  TI.) 


Reply  thereto  that  the  Plaintiff  was  lawfully  endeavouring  to  prevent  the 

Befendant  from  trespassing   on   the   Plaintiff's   Land,    and  that   the 

Defendant  thereupon  committed  the  Acts  complained  of(h). 

Before  and  at  the  time  when  the  defendant  assaulted  and  beat  the 

plaintiff  the  defendant  was  trespassing  [and  doing  damage]  upon  the 

{y)  Defences  on  the  ground  that  the  matter  complained  of  was  the  result  of 
inevitable  accident  {Sadkr  v.  South  Staff.  Tram.  Co.,  23  Q.  B.  D.  17,  21 ;  58 
L.  J.  Q.  B.  421 ;  Stanley  v.  Powell,  [1891]  1  Q.  B.  86  ;  60  L.  J.  Q.  B.  52),  or  that 
it  was  caused  by  the  plaintiff's  own  negligence  without  any  default  on  the  part 
of  the  defendant  (Knapp  v.  Salshury,  2  Camp.  500),  must  be  specially  pleaded ;  and 
the  plaintiff  wiU  be  ordered  to  give  particulars,  if  he  has  not  already  done  so  in 
his  Statement  of  Claim,  of  the  nature  of  the  inevitable  accident  {Martin  v. 
M'Taggart,  [1906]  2  I.  R.  120  ;  but  see  Rumhold  v.  L.  C.  C,  25  Times  L.  R.  541) 
or  of  the  contributory  negligence  of  the  plaintiff  (Martin  v.  M'Taggart,  supra, 
but  now  see  Toppin  v.  Belfast  Corporation,  [1909]  2  I.  R.  181). 

(«)  So  also  a  defence  of  leave  and  licence  should,  in  general,  be  specially  pleaded 
(see  ante,  p.  764),  though,  perhaps,  the  defence  of  leave  and  licence  might  be 
given  in  evidence  under  a  denial  of  the  acts  complained  of,  in  cases  where  the 
plaintiff  merely  alleges  m  terms  an  "  assault,"  "  battery,"  or  "  unprisonment," 
without  giving  any  further  particulars  of  the  acts  complained  of.  (See  Christo- 
pherson  v.  Bare,  11  Q.  B.  473  ;  Matthew  v.  Ollerton,  Comberbach,  218  ;  Kavanagh 
V.  Chidge,  7  M.  &  G.  316.) 

(a)  The  Defence  should  give  particulars  showing  how  the  necessity  for  the  seK- 
defence  arose,  as  for  instance,  that  the  plamtiff  first  assaulted  and  beat  the  de- 
fendant. It  was  held,  previously  to  the  Judicature  Acts,  under  a  jomder  of 
issue  upon  a  similar  Defence,  that  the  plaintifl  might  give  evidence  of  excess  on  the 
part  of  the  defendant  without  replymg  such  excess  speoiaUy  {Dean  v.  Taylor, 
11  Ex.  68).  But  it  would  now  certainly  be  safer  for  the  plaintiff  to  reply  such 
excess  speciaUy,  unless  the  Defence  has  expressly  averred  that  the  defendant 
"  used  no  unnecessary  force  m  that  behalf,"  m  which  case  a  mere  jomder  of  issue, 
or  the  non-delivery  of  a  Reply  will  be  sufficient. 

(6)  The  owner  of  land  is  justified,  as  against  a  trespasser  who  disturbs  his  pos- 
session, m  using  force,  if  necessary,  for  the  purpose  of  keeping  possession  of  the 
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plaintifi's  land,  viz.,  upon  [a  field  called ,  part  of  tte  plaintifi's  farm 

at ],  and,  although  [verbaUy]  requested  by  the  plaintifE  to  leave  the 

said  land  refused  to  do  so,  whereupon  the  plaintifi  gently  laid  hands  on 
the  defendant  in  order  to  remove  him,  using  no  unnecessary  force  in  that 
behalf,  and  the  defendant  then  did  the  wrongful  acts  complained  of,  which 
were  done  under  the  circumstances  aforesaid,  and  not  otherwise. 


Befence  by  two  Defendants,  Master  and  Servant,  that  the  Acts  complained 
of  were  done  in  Defence  of  the  Master's  Land  (c). 

At  the  time  of  the  acts  complained  of,  the  defendant  E.  F.  was  possessed 

of  land,  viz.  [a  close  called ,  at ],  and  the  plaintiff  was  trespassing 

upon  and  doing  damage  to  the  said  land,  whereupon  the  defendant  E.  F. 
[verbally]  requested  the  plaintifi  to  leave  the  said  land,  which  the  plaintifE 
refused  to  do ;  and  thereupon  the  defendant  E.  F.,  in  his  own  right,  and 
the  defendant  G.  H.,  as  the  servant  of  the  defendant  E.  F.  and  by  his 
command,  gently  laid  their  hands  on  the  plaintifi  in  order  to  remove  him 
[and  removed  him]  from  the  said  land,  doing  no  more  than  was  necessary 
for  that  purpose ;   which  is  what  is  complained  of. 

land  and  of  removing  the  trespasser  from  it  (Weaver  v.  Bush,  8  T.  E.  78  ;  Bush  v. 
Parker,  1  Bing.  N.  0.  72  ;  Oakes  v.  Wood,  2  M.  &  W.  791 ;  3  Z6._  150).  So  if  an 
owner  of  land,  who  has  been  wrongfully  kept  out  of  possession  by  a  person  without 
title,  forcibly  enters  thereon,  no  action  will  lie  against  him  for  damages  for  the 
forcible  entry,  although  he  may  thereby  render  himself  indictable  under  the 
5  Eic.  2,  Stat.  1,  c.  8  (Harvey  v.  Brydges,  14  M.  &  W.  437  ;  Blades  v.  Higgs,  10 
C.  B.  N.  S.  713  ;  11  H.  L.  C.  621 ;  30  L.  J.  0.  P.  347;  34  lb.  286  ;  andyer  Pry.  J-. 
in  Beddall  v.  Maitland,  17  Ch.  D.  at  p.  188  ;  50  L.  J.  Ch.  401) ;  but  it  seems  that 
he  may  be  Uable  for  an  independent  tort  committed  by  him  in  the  course  of 
such  entry.     (See  ante,  pp.  421,  422.) 

If  a  trespass  on  land  is  forcibly  made,  the  owner  justifying  an  assault,  &o.,  in 
defence  of  his  possession  need  not  allege  or  prove  a  previous  request  to  the  plaintiff 
to  desist  (PolUnhorn  v.  Wright,  8  Q.  B.  197 ;  Oreen  v.  Ooddard,  2  Salk.  641 ; 
Weaver  r.  Bush,  8  T.  E.  78). 

A  defendant  may  plead  in  justification  of  an  assault  that  it  was  necessarily  com- 
mitted in  order  to  prevent  the  plaintifE  from  continuing,  in  spite  of  protest,  to 
interrupt  the  taking  of  goods  as  a  distress  by  the  defendant.  (See  Field  v.  Adames, 
12  A.  &  E.  649.) 

If  an  owner  of  land  or  goods,  who  is  justified  in  using  some  force  in  asserting  his 
right  to  their  possession,  uses  more  force  than  in  necessary  for  that  purpose,  such 
excess  of  force  on  his  part  may  be  the  subject  of  a  reply  of  excess  to  a  defence  of 
justification.  (See  Bone  v.  Daw,  3  A.  &  E.  711 ;  Penn  v.  Ward,  2  0.  M.  &  E. 
338  ;  Oakes  v.  Wood,  2  M.  &  W.  791.)  But  where  the  defence  of  justification 
contains  an  averment  to  the  effect  that  the  defendant  did  no  more  than  was 
necessary  for  the  lawful  purpose  alleged  in  the  Defence,  a  special  Eeply  is  not 
necessary  to  entitle  the  plaintiff  to  show  that  an  excess  of  force  was  employed 
by  the  defendant. 

(c)  See  note  (b),  p.  845. 
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Defence  that  the  Acts  complained  of  were  done  by  the  Defendant  in  Defence 

of  his  House  (d). 

At  the  time  of  the  alleged  trespasses  the  defendant  was  possessed  of  a 

dwelling-house   [describe  the  house  shortly,   e.g.,   No.    — ,   Street, 

],  and  the  plaintifi  was  trespassing  therein  and  making  a  noise  and 

disturbance,  whereupon  the  defendant  [verbally]  requested  the  plaintifE  to 
cease  from  so  doing  and  to  leave  the  said  house,  which  the  plaintiS  refused 
to  do  ;  and  thereupon  the  defendant  gently  laid  his  hands  on  the  plaintifE 
in  order  to  remove  him  [and  removed  him]  from  the  said  house,  doing  no 
more  than  was  necessary  for  that  purpose ;  which  are  the  alleged  trespasses. 


See  also  forms  of  fleas  under  the  old  system  justifying  an  assault  in 
preventing  the  plaintiff  from  breaking  into  the  defendant's  house  :  Weaver 
V.  Bush,  8  T.  R.  78  ;  Grant  v.  Moser,  5  M.  &  G.  123  ;  or  into  the  defendant's 
close :  Tooher  v.  Halcomb,  4  Bing.  183 ;  Polkinhorn  v.  Wright,  8  Q.  B. 
197  ;  and  justifying  an  arrest,  in  defence  of  the  defendant's  house  and 
because  the  plaintiff  was  committing  a  breach  of  the  peace :  Timothy  v. 
HusUsson,  2  M.  &  W.  477 ;  Webster  v.  Watts,  11  Q.  B.  311 ;  and  see 
Grant  v.  Moser,  5  M.  &  G.  123 ;  Baynes  v.  Brewster,  2  Q.  B.  375 ; 
Jordan  v.  Gibbon,  3  F.  &  F.  607  ;  8  L.  T.  N.  S.  391. 


Defence  thai  the  Acts  complained  of  were  done  in  the  Defence  of  the 
Possession  of  Goods  (e). 

Before  and  at  the  time  of  the  alleged  trespasses  the  plaintiS  had  wrong- 
fully in  his  possession  goods  of  the  defendant  [or,  of  J.  K.],  that  is  to  say, 
[descrihe  the  goods  shortly],  against  the  will  of  the  defendant  [or,  of  the  said 
J.  K.],  and  was  about  unlawfully  to  take  and  carry  away  the  said  goods  and 
convert  them  to  his  own  use ;  and  the  defendant  [as  the  servant  of  the  said 
J.  K.  and  by  his  command]  then  [verbally]  requested  the  plaintifi  to  refrain 
from  carrying  away  the  said  goods  and  to  give  them  up  to  the  defendant, 
which  the  plaintifi  then  refused  to  do ;  and  thereupon  the  defendant  [as 
the  servant  of  the  said  J.  K.  and  by  his  command]  gently  laid  his  hands 
on  the  plaintifi  in  order  to  take  [and  took]  the  said  goods  from  him,  doing 
no  more  than  was  necessary  for  that  purpose ;    which  are  the  alleged 


(d)  See  note  (6),  p.  845. 

(e)  An  owner  of  goods  is  justified  in  using  force,  if  necessary,  in  order  to  defend 
his  possession  of  them  and  to  prevent  their  wrongful  removal  {Blades  v.  Higgs,  10 
C.  B.  N.  S.  713  ;  11  H.  L.  C.  621 ;  30  L.  J.  C.  P.  347  ;  34  76.,  286 ;  and  see  also, 
as  to  this  defence,  Polkinhorn  v.  Wright,  8  Q.  B.  197  ;  Oaylard  v.  Morris,  3  Ex. 
695  ;  Hudson  v.  Slade,  3  E.  &  F.  390). 
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Defence  justifying  an  Arrest  and  Imprisonment  on  Suspicion  of  Felony  (f). 

On  [or,  On  or  about]  the ,  ]  9 — ,  [or,  Before  any  of  the  alleged 

trespasses],  certain  goods  of  the  defendant,  viz.  [describe  the  goods  shortly], 

(/)  The  justification  of  an  arrest  and  imprisonment  on  the  ground  of  an  offence 
haying  been  committed  differs  in  the  case  of  a  private  individual  and  in  that  of  a 
constable. 

If  a  private  individual  states  facts  to  a  constable,  who  thereupon  on  his  own 
responsibility  arrests  a  person,  or  if  he  procures  a  magistrate  to  issue  a  warrant 
for  taking  a  person,  the  imprisonment  is  not  his  act,  and  he  may  show  this  under 
a  denial  that  he  arrested  or  imprisoned  the  plaintiff  {Stonehouse  v.  Elliott,  6  T.  B. 
315  ;  Brandt  v.  Craddock,  27  L.  J.  Ex.  314  ;  Qrinham  v.  Willey,  4  H.  &  N.  496  ; 
28  L.  J.  Ex.  242).  A  private  individual  is  justified  in  himself  arresting  a  person 
or  ordering  him  to  be  arrested  if  he  can  show  that  the  particular  felony  for  which 
he  arrested  the  other  was  in  fact  committed,  and  that  he  had  reasonable  and 
probable  cause  for  suspecting  the  other  of  having  committed  that  felony  (Beckwith 
V.  Philby,  6  B.  &  C.  635  ;  Mathews  v.  Biddulph,  3  M.  &  G.  390  ;  Walters  v.  W  H. 
Smith  <fc  Son,  Umited,  [1914]  1  K.  B.  595 ;  83  L.  J.  K.  B.  335).  A  private 
individual  is  justified  in  arresting  persons  committing  a  breach  of  the  peace  in 
his  presence,  or  in  giving  them  in  charge  to  a  constable  at  the  time  of  the  breach 
and  so  long  as  there  is  danger  of  a  renewal  (Timothy  v.  Simpson,  1  C.  M.  &  R. 
760  ;  Baynes  v.  Brewster,  2  Q.  B.  375  ;  Price  v.  Seeley,  10  CI.  &  Kn.  28).  But  he 
is  not  justified  in  arresting  or  causing  a  person  to  be  arrested  on  a  charge  of 
misdemeanor  (Mathews  v.  Biddulph,  3  M.  &  G.  390),  except  in  the  case  of  a  breach 
of  the  peace  under  the  circumstances  above  mentioned,  and  except  in  cases  where 
there  is  special  statutory  provision  enabling  such  arrest  to  be  made.  (See,  for 
mstance,  24  &  25  Vict.  c.  96,  s.  103.) 

A  constable  is  justified  in  arresting  a  person  without  a  warrant  upon  a  reason- 
able suspicion  of  a  felony  having  been  committed  and  of  the  person  being  guilty 
of  it,  although  no  felony  has  in  fact  been  committed,  and  whether  the  reasonable 
groimds  for  suspicion  are  matters  within  his  own  knowledge  or  are  facts  stated 
to  him  by  another  (Beckwith  v.  Philby,  6  B.  &  C.  635 ;  Bobbs  v.  Branscomb, 
3  Camp.  420  ;  Hogg  v.  Ward,  3  H.  &  N.  417  ;  27  L.  J.  Ex.  443  ;  Lister  v.  Perry- 
man,  L.  R.  4  H.  L.  521  ;  39  L.  J.  Ex.  177).  A  constable  is  not  m  general  justified 
in  arresting  a  person  for  a  misdemeanor  without  a  warrant  (Fox  v.  Gaunt,  3  B.  &  Ad. 
798  ;  Griffin  v.  Coleman,  4  H.  &  N.  265  ;  28  L.  J.  Ex.  134) ;  but  he  is  justified  in 
arrestmg  without  a  warrant  persons  committing  a  breach  of  the  peace  in  his 
presence  (Derecourtv.  Corbishley,5  E.  &  B.  188),  and  whilst  there  is  danger  of  a 
renewal  (R.  v.  Ught,  27  L.  J.  M.  C.  1),  though  not  after  the  breach  and  danger  of 
renewal  have  ceased  (B.  v.  Walker,  23  L.  J.  M.  C.  123  ;  R.  v.  Marsden,  L.  R. 
1  0.  C.  R.  131) ;  and  he  may  arrest  persons  given  in  charge  by  one  who  has  witnessed 
the  breach  of  the  peace,  where  there  is  danger  oi  immediate  renewal  (Timothy  v. 
Simpson,  1  C.  M.  &  R.  760).  A  constable  at  common  law  is  not  justified  in  im- 
prisoning a  person  on  suspicion  that  ho  has  committed  a  misdemeanor  (Griffin  v. 
Coleman,  4  H.  &  N.  265 ;  28  L.  J.  Ex.  134) ;  but  he  is  justified  in  doing  so  in 
certain  cases  under  the  Metropolitan  Police  Acts  (see  Justice  v.  Gosling,  12  C.  B. 
39  ;  Bowditch  v.  Balchin,  5  Ex.  378  ;  Hadley  v.  Perks,  L.  R.  1  Q.  B.  444  ;  35  L.  J. 
M.  0. 177) ;  and  see  as  to  arrestmg  offenders  under  the  24  &  25  Vict.  c.  96  (relatmg 
to  larceny  and  similar  offences),  ss.  103,  104 ;  under  the  24  &  25  Vict.  c.  97 
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were  feloniously  stolen  from  tte  [defendant's]  house,  No.  — , Street, 

,  by  some  person  unknown  to  tte  defendant ;  whereupon  the  defen- 
dant, having,  on  the  grounds  hereinafter  mentioned,  reasonable  and  pro- 
bable cause  for  suspecting,  and  suspecting,  that  the  plaintiff  was  the  person 
who  had  feloniously  stolen  the  said  goods  as  aforesaid,  gave  the  plaintiff 
into  custody  to  a  policeman  duly  authorised  in  that  behalf  and  caused  the 

(relating  to  malioious  injuries  to  property),  s.  57  ;  under  the  24  &  25  Vict.  c.  99 
(relating  to  offences  respecting  the  coin),  s.  31 ;  under  the  24  &  25  Vict.  c.  100 
(relating  to  offences  against  the  person),  s.  66. 

By  the  Lunacy  Acts,  1890  and  1891  (63  Vict.  c.  5 ;  54  &  55  Vict.  c.  65),  pro- 
tection is  afforded  to  persons  acting  in  good  faith  and  with  reasonable  care  for 
acts  done  by  them  in  pursuance  of  those  statutes,  and  they  are  further  entitled 
to  the  benefit  of  the  provisions  of  the  Pubhc  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  which  repeals  s.  331  of  the  Lunacy  Act,  1890.  By  s.  330 
of  the  last-mentioned  Act,  such  persons  are  not  to  be  liable,  whether  on  the  ground 
of  want  of  jurisdiction  or  on  any  other  ground,  for  acts  done  in  pursuance  of  those 
statutes,  and  a  power  is  given,  by  s.  330  (2),  to  stay  proceedings  if  the  Court  or 
judge  is  satisfied  that  there  is  no  reasonable  ground  for  alleging  want  of  good  faith 
or  reasonable  care.  (See  under  former  Acts,  Norris  v.  Seed,  3  Ex.  782  ;  Lowe  v. 
Fox,  15  Q.  B.  D.  667  ;  54  L.  J.  Q.  B.  561 ;  12  App.  Cas.  206  ;  56  L.  J.  Q.  B.  480.) 

Under  the  former  practice  it  was  necessary  to  aver  in  the  plea  with  particularity 
the  grounds  of  suspicion,  in  order  that  the  Court  might  judge  whether  the  sus- 
picion was  reasonable,  aiTd  it  the  groimds  of  suspicion  were  insufficient,  the  plea 
was  bad  on  demurrer  (Mure  v.  Kaye,  4  Taunt.  34 ;  Smith  v.  Shirley,  3  C.  B.  142  ; 
see  Broughton  v.  Jackson,  18  Q.  B.  279).  Similarly,  in  Defences  since  the  Judicature 
Acts  the  defendant  must  give  particulars  of  the  alleged  felony  and  also  of  the 
reasonable  and  probable  cause  for  suspicion,  but  he  need  not  state  the  names  of 
those  who  had  given  him  information  against  the  plaintiff  (Qreen  v.  Garhutt,  28 
Times  L.  E.  575). 

The  reasonable  and  probable  cause  for  suspicion  is  a  question  of  law  for  the 
Court  to  decide,  upon  the  facts  found  by  the  jury  (Davis  v.  RusseU,  5  Bing.  354  ; 
Hailes  v.  Marks,  7  H.  &  N.  56 ;  30  L.  J.  Ex.  389  ;  Lister  v.  Ferryman,  supra ; 
and  see  ante,  p.  353). 

It  is  the  duty  of  every  person  arresting  another  for  an  offence  to  take  him  before 
a  justice  as  soon  as  he  reasonably  can  ;  and  the  law  gives  no  authority  even  to  a 
justice  to  detain  a  person  suspected,  except  for  a  reasonable  time  until  the  case 
may  be  examined  into  (Wright  v.  Court,  4  B.  &  C.  596).  A  constable  cannot 
justify  handcuffing  a  person  except  by  the  necessity  to  prevent  his  escape  (lb.). 

An  action  wiU  lie  against  the  governor  of  a  gaol  for  detaining  a  prisoner  after 
the  expiration  of  his  sentence  (Migotti  v.  Colvitt,  4  C.  P.  D.  233) ;  but  the  governor 
is  protected  if  he  has  acted  in  obedience  to  and  in  conformity  with  a  warrant  of 
commitment  issued  by  a  Court  having  jurisdiction,  and  on  the  face  of  it  valid 
(Henderson  v.  Preston,  21  Q.  B.  D.  362  ;  57  L.  J.  Q.  B.  607). 

As  to  special  statutory  defences  in  actions  against  public  authorities  or  persons 
acting  in  execution,  or  intended  execution,  of  a  statute,  or  of  public  official  duties, 
see  "Public  Authorities,"  ante,  p.  811 ;  and  see  "Limitation,  Statutes  of,"  ante, 
p.  786  ;     "  Police,"  ante,  p.  807  ;  "  Tender  of  Amends,"  ante,  p.  832. 

As  to  justification  under  process,  see  ante,  p.  808. 

B.L.  54 
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plaintifi  to  be  imprisoned  in  a  police  station  [according  to  the  allegations  in 
the  Statement  of  Claim],  in  order  that  lie  naiglit  be  dealt  with  according  to  law 
in  respect  of  the  premises,  which  are  the  matters  complained  of  {or,  the 
alleged  trespasses.] 

Particulars  of  the  grounds  of  suspicion  above  referred  to  are  as  follows  : — 
[State  them.] 


Defence  justifying  an  Assa^ilt  in  stopping  an  Affray,  and  to  preserve  the 

Peace  {g). 

At  the  time  of  the  alleged  trespasses  [or,  the  acts  complained  of]  the 
plaintiff  made  an  assault  upon  J.  K.  and  was  beating  him,  in  breach  of  the 
peace,  whereupon  the  defendant  gently  laid  his  hands  on  the  plaintiff  in 
order  to  preserve  the  peace,  and  to  prevent  the  plaintiff  from  further  beating 
the  said  J.  K.,  doing  no  more  than  was  necessary  for  that  purpose  ;  which 
are  the  alleged  trespasses  [or,  the  matters  complained  of]. 


Defence  justifying  an  Imprisonment  to  prevent  an  Assault  on  the  Defendant 
and  to  preserve  the  Peace  {g). 

Immediately  before  the  alleged  trespasses  [or,  the  acts  complained  of] 
the  plaintiff  assaulted  and  beat  the  defendant  in  breach  of  the  peace,  and 
was  about  further  to  assault  and  beat  the  defendant  and  to  break  the  peace, 
whereupon  the  defendant,  to'  prevent  the  plaintiff  from  further  assaulting 
and  beating  him  and  to  preserve  the  peace,  gave  the  plaintiff  into  custody 
to  a  policeman  duly  authorised  in  that  behalf,  in  order  that  he  might  be 
dealt  with  according  to  law  [and  the  said  policeman  accordingly  took  the 
plaintiff  into  custody,  and  conveyed  him  in  custody  to,  and  imprisoned 
him  for  a  reasonable  time  at,  the  said  police  station,  for  the  purpose  of 
taking  him  before  a  police  magistrate]  in  respect  of  the  premises ;  and  these 
are  the  alleged  trespasses  [or,  the  matters  complained  of]. 


Defence  justifying  an  Arrest  for  a  Felony  committed  by  the  Plaintiff  (h). 

On  the ,  19 — ,  [or.  Before  the  alleged  trespasses],  the  plaintiff 

had,  at ,  in  the  county  of ,  feloniously  stolen  certain  goods  [of 

the  defendant],  namely,  [describe  the  goods  shortly]  ;  wherefore  the  defendant 
gave  the  plaintiff  into  custody  to  a  policeman  duly  authorised  in  that 
behalf,  and  caused  him  to  be  imprisoned  in  a  police  station  in  order  that 

ig)  See  note  (/),  p.  848. 

(h)  A  justification  alleging  the  commission  of  a  felony  by  the  plaintifi  should 
not  be  pleaded  except  where  the  defendant  cannot  support  a  defence  of  justifica- 
tion on  reasonable  grounds  of  suspicion  at  the  time,  and  can  certainly  prove  the 
felony.  The  f £ict  that  such  a  defence  has  been  pleaded  without  sufficient  groimds 
may  be  taken  into  account  by  the  jury  in  estimating  the  damages  {Warwick  v. 
Foulhes,  12  M.  &  W.  507). 
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lie  miglit  be  dealt  with  according  to  law  in  respect  of  the  said  offence ;  which 
are  the  matters  complained  of  [or,  the  alleged  trespasses]. 


See  forms  of  a  plea — That  the  plaintiff  seized  the  defendant's  horse  whilst 
tfhe  defendant  was  driving  along  a  highway,  and  the  defendant  committed 
.the  trespass  in  removing  him:  see  Gaylard  v.  Morris,  3  Ex.  695;  of  justi- 
fication of  an  assault  to  prevent  the  plaintiff  unlawfully  rescuing  a  distress 
taken  by  the  defendant :  Field  v.  Adames,  12  A.  &  E.  649  ;  of  justification  of 
an  assault  by  a  landlord  in  turning  a  tenant  out  of  his  house  after  the  expira- 
tion of  the  tenancy  :  Newton  v.  Harland,  1  M.  &  G.  644  ;  arid  see  Harvey  v. 
Brydges,  14  M.  &  W.  437  ;  Davison  v.  Wilson,  11  Q.  B.  890  ;  ofjustijication 
of  an  assault  in  turning  the  plaintiff  out  of  a  public  house  for  disorderly 
conduct :  Oakes  v.  Wood,  2  M.  &  W.  791 ;  Howell  v.  Jackson,  6  C.  &  P. 
723  ;   Webster  v.  Watts,  11  Q.  B.  311. 


See  a  plea  to  an  action  for  an  assault  and  battery,  that  the  defendant  was 
summoned  by  the  plaintiff  for  the  same  trespasses  before  justices,  who  dis- 
missed the  complaint,  and  delivered  to  the  defendant  a  certifixiate  of  such 
dismissal  (9  Geo.  4,  c.  31,  ss.  27,  28 ;  24  c£  25  Vict.  c.  100 ,  ss.  42—46)  : 
Skuse  V.  Davies,  10  A.  &  E.  635 ;  Tunnicliffe  v.  Tedd,  5  C.  B.  553  ;  17 
L.  J.  M.  C.  67  :  Costar  v.  Hetherington,  28  L.  J.  M.  0.  198 ;  1  E.  &  E. 
S02(i). 

See  a  plea  of  justification  of  an  assault  by  justices  in  turning  the  plaintiff 
out  of  their  Court :   Collier  v.  Hicks,  2  B.  &  Ad.  663  (k). 


Defence  by  a  Railway  Company  to  an  Action  for  Assault  and  False 

Imprisonment  (l). 

1.  The  defendants,  did  not,  by  themselves  or  by  their  servants,  assault 
or  imprison  the  plaintiff,  or  give  him  into  custody. 

(«')  It  is  a  good  defence  to  an  action  for  assault  or  battery  that  a  oomplaint  has 
previously  been  made  against  the  defendant  before  magistrates  in  respect  of  the 
same  assault  or  battery,  and  that  the  defendant  thereupon  either  obtained  a 
certificate  of  dismissal  of  the  complaint  after  a  hearing  thereof  on  the  merits,  or 
was  convicted  of  the  offence  charged  and  paid  the  whole  amount  adjudged  to  be 
paid,  or  suffered  the  imprisonment  awarded  in  respect  of  it.  (See  24  &  26  Vict.  c. 
100,  ss.  44,  45  ;  Hartley  v.  Hindmarsh,  L.  R.  1  C.  P.  553 ;  35  L.  J.  M.  C.  254 ; 
Mas'per  v.  Brown,,  1  C.  P.  D.  97  ;  45  L.  J.  0.  P.  203 ;  and  see  Reed  v.  Nutt,  24 
Q.  B.  D.  669.)  But  the  fact  that  a  servant  who  has  committed  an  assault  in  the 
course  of  his  employment  has  been  convicted  and  has  paid  a  fine  for  it,  is  no 
defence  to  an  action  against  the  master  for  the  same  assault  {Dyer  v.  Munday, 
[1895]  1  Q.  B.  742  ;  64  L.  J.  Q.  B.  582). 

(h)  Justices  of  the  peace  may  justify  expelling  from  their  Court  a  person  who 
wrongfully  persists  in  interfering  with  the  proceedings  (Collier  v.  Hicks,  supra)j 
and  revijing  barristers  may  plead  a  similar  justification.  (See  28  Vict.  c.  36,  s.  16, 
and  Willis  v.  Maclachlan,  1  Ex.  D.  376  ;  45  L.  J.  Q.  B.  689.) 

[l)  See  ante,  p.  363. 
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2.  If,  wticli  is  not  admitted,  any  servant  of  the  defendants  committed 
the  acts  complained  of,  or  any  of  them,  it  was  not  within  the  scope  of  his 
emplojrment  so  to  do,  and  he  did  not  do  so  by  the  direction  of  the 
defendants,  or  on  their  behalf. 


Defence  by  a  Railway  Company  to  an  Action  for  Assault  in  ejecting  the 
Plaintiff  from  one  of  their  Carriages,  that  he  was  unlawfully  travel- 
ling without  a  Tichet  (m). 

- 1.  The  acts  complained  of  were  done  by  the  servants  of  the  defendants 
under  the  circumstances  following,  and  not  otherwise.  The  plaintiff  was 
at  the  time  of  the  committing  of  the  said  acts  unlawfully  travelling  or 
attempting  to  travel  in  a  carriage  of  the  defendants  upon  their  railway 
without  a  ticket  and  without  having  previously  paid  his  fare  [and  with 
intent  to  avoid  payment  thereof],  and  the  said  servants,  after  requesting  the 
plaintifi  to  alight  from  the  said  carriage,  upon  his  refusing  and  neglecting 
so  to  do,  gently  removed  him  from  such  carriage,  using  no  more  force  than 
was  necessary  for  such  purpose,  which  is  the  alleged  assault. 

2.  Except  so  far  as  they  are  above  admitted,  the  defendants  deny  each 
and  all  of  the  allegations  in  the  Statement  of  Claim. 


Defence  of  a  Railway  Company  under  the  Regulation  of  Railways  Act, 
1889  (52  &  53  Vict.  c.  57),  s.  5,  justifying  the  Detaining  of  a 
Passenger  {n) . 

The  plaintiii,  being  a  passenger  on  the  defendants'  said  railway,  was 
requested  by  a  duly  authorised  servant  of  the  defendants  to  produce  and 

(m)  A  person  unlawfully  in  one  of  the  carriages  of  a  railway  company,  attempt- 
ing to  travel  without  having  paid  his  fare  and  without  a  ticket,  may,  upon  his 
neglecting  to  alight  after  being  requested  to  do  so,  be  removed  therefrom  by  force, 
no  more  force  being  used  towards  him  than  is  necessary  for  effecting  his  removal. 
(See  Glover  v.  L.  &  S.  W.  By.  Co.,  L.  R.  3  Q.  B.  25,  28 ;  37  L.  J.  Q.  B.  57  ; 
Butler  V.  M.  8.  A  L.  By.  Co.,  21  Q.  B.  D.  207,  210  ;  57  L.  J.  Q.  B.  564.)  A  person 
found  travelling  without  a  ticket,  who  has  previously  paid  his  fare  and  taken  a 
ticket  which  he  has  lost  or  mislaid,  cannot  be  regarded  as  a  trespasser  and  thus 
ejected  (Butler  v.  M.  S.  &  L.  By.  Co.,  sxipra). 

(m.)  The  principal  enactment  giving  to  raOway  companies  a  special  power  to 
detain  ofiending  passengers  is  the  Regulation  of  Railways  Act,  1889,  s.  5  (2), 
which  is  as  follows  :  "  If  a  passenger  liaving  failed  either  to  produce,  or  if  re- 
quested to  deliver  up,  a  ticket  showing  that  his  fare  is  paid,  or  to  pay  his  fare, 
refuses,  on  request  by  an  officer  or  servant  of  a  railway  company,  to  give  his  name 
and  address,  any  officer  of  the  company  or  any  constable  may  detain  him  until 
ho  can  be  conveniently  brought  before  some  justice  or  otherwise  discharged  by 
due  course  of  law." 

Under  this  section  there  is  no  justification  for  detaining  a  passenger  after  he 
has  in  fact  given  his  true  name  and  address,  for  the  purpose  of  cabling  inquiry  to 
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deliver  up  a  ticket  showing  that  his  fare  was  paid,  and  the  plaintiff,  having 
failed  either  to  produce  or  deliver  up  such  ticket  or  to  pay  his  fare,  refused 
on  request  by  such  servant  of  the  defendants  to  give  his  name  and  address, 
whereupon  the  plaintifi  was  detained  by  an  officer  of  the  defendants  until 
he  gave  his  name  and  address  [or,  until  he  could  conveniently  be  brought 
before  a  justice],  which  is  the  alleged  grievance. 


See  a  plea  hy  a  railway  company  justifying  an  arrest  under  the  authority 
of  their  Act  for  an  offence  committed  against  a  hye-law  of  the  company  : 
Chilton  V.  London  and  Croydon  Railway  Co.,  16  M.  &  W.  212 ;  Eastern 
Counties  Ry.  Co.  v.  Broom,  6  Ex.  314  ;  and  a  plea  of  justification  by  a 
railway  company  of  an  assault  in  removing  the  plaintiff  from  the  line  : 
Manning  v.  Eastern  Counties  Ry.  Co.,  12  M.  &  W.  237. 


Defence  to  an  Action  for  Damages  for  Assault  in  forcibly  ejecting  the 
Plaintiff  from  a  Public  Meeting,  see  ante,  p.  426  (o). 

1.  There  was  no  special  invitation  given  to  the  plaintifi  to  attend  the 
said  meeting.     The  meeting  was  one  in  support  of  the  candidature  of 

Mr.  for  the  representation  of in  Parliament,  and  for  no  other 

purpose,  and  the  only  invitation  was  a  general  one  inviting  those  interested 

be  made  as  to  whether  the  name  and  address  is  truly  given  or  not ;  and  if  the 
passenger  is  thus  detained  pending  inquiry  the  company  must,  to  justify,  prove 
that  it  was  not  truly  given  (Knights  v.  L.  C.  &  D.  Ry.  Co.,  62  L.  J.  Q.  B.  378).  If 
after  a  passenger  has  paid  his  fare  and  given  up  his  ticket  to  the  company's  servants 
the  ticket  is  again  asked  for  by  another  servant,  a  detention  of  the  passenger  who 
is  thus  without  a  ticket  cannot  be  justified  although  he  refuses  to  give  his  name 
and  address  (yer  Darling,  J.,  Saunders  v.  L.  &  8.  W.  By.  Co.,  Feb.,  1900,  ex 
rel.  edit.). 

By  s.  103  of  the  Railways  Clauses  Act,  1845  (as  amended  by  the  Stat.  Law  Rev. 
Act,  1892),  "  if  any  person  knowingly  and  wilfully  refuse  or  neglect,  on  arri^dcg 
at  the  point  to  which  he  has  paid  his  fare,  to  quit  "  the  carriage,  he  is  hable  to  a 
penalty  not  exceeding  forty  shillings,  and  by  s.  104  of  that  Act  he  may  be  appre- 
hended and  detained  until  he  can  conveniently  be  taken  before  a  justice,  or  until 
he  be  otherwise  discharged  by  due  course  of  law. 

(o)  The  chairman  of  a  meeting  is  not  regarded  as  the  master  of  those  attending 
or  keeping  order  at  the  meeting,  so  as  to  be  liable  for  acts  done  by  them  without 
his  express  order  or  directions.  He  is  liable  only  for  what  he  does  or  orders  to 
be  done  (Lucas  v.  Mason,  L.  R.  10  Ex.  251  ;  44  L.  J.  Ex.  145). 

If  the  meeting  is  on  land  which  is  at  the  time  private  property,  so  that  the 
plaintiff  is  only  there  by  the  leave  and  Uoence  of  the  proprietor,  whether  the 
permanent  or  temporary  proprietor,  such  hcence  may  in  general  be  revoked,  and 
the  plaintiff  thereupon  becomes  a  trespasser  who  may,  after  refusing  to  withdraw 
on  request,  be  ejected.  The  law  is  otherwise  if  such  person  paid  for  admission, 
or  has  an  absolute  right  to  be  present,  e.g.,  a  shareholder  attendmg  a  general 
meeting  of  the  company;   in  such  cases  the  licence  is  irrevocable,  unless  such 
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in  that  object  to  attend.  Tlie  room  in  wHch  it  was  held  was  engaged  by 
the  said  Association  and  was  in  their  occupation  and  control,  and  the 
defendant  C.  D.  was,  by  their  consent  and  on  their  behalf,  the  chairman  of 
and  in  control  of  such  meeting. 

2.  The  plaintifi  noisily  interrupted  the  speakers  at  the  said  meeting  and 
prevented  them  from  being  heard,  and  disturbed  the  said  meeting,  and 
prevented  it  from  proceeding,  and  thereupon  and  in  order  to  restore  order 
the  said  0.  D.  requested  the  plaintifi  to  refrain  from  further  thus  interrupt- 
ing the  speakers  and  obstructing  and  disturbing  the  said  meeting,  and, 
upon  his  continuing  to  do  so,  requested  the  persons  near  him,  including 
the  said  E.  F.,  to  try  to  keep  him  quiet,  whereupon  the  said  E.  F.,  finding 
it  impossible  to  do  so,  requested  him  to  retire  from  the  said  meeting  and 
to  leave  the  said  room,  and  upon  his  refusal  so  to  do  gently  laid  hands  upon 
him  and  removed  him  from  the  said  room  and  the  said  meeting,  using  no 
more  force  than  was  necessary  for  that  purpose. 

3.  Except  so  far  as  is  above  stated  neither  of  the  defendants  committed 
any  assault  or  trespass  upon  the  plaintiff. 

4.  The  plaintifi  was  not  injured  to  the  extent  alleged  or  at  aU. 

5.  The  defendant  0.  B.  did  not  direct  the  defendant  E.  F.  either  to 
remove  or  to  eject  the  plaintifi,  and  if  the  said  E.  F.  did  commit  any  of 
the  acts  complained  of  (which,  except  so  far  as  is  above  expressly  admitted, 
is  denied),  it  was  not  by  the  direction  or  with  the  authority  or  under  the 
orders  of  the  defendant  G.  D. 

6.  If  the  plaintifi  was  in  the  said  room  and  at  the  said  meeting  by  the 
invitation  of  and  with  the  leave  and  licence  of  the  said  Association,  such 
invitation  and  leave  and  licence  were,  under  the  circumstances  aforesaid, 
withdrawn  before  the  commission  of  the  acts  complained  of,  and  he  was 
removed  therefrom  as  stated  in  paragraph  2  above,  after  having  been 
requested  to  retire,  and  after  having  refused  so  to  do  as  in  that  paragraph 
stated. 


See  a  plea  of  justification  of  an  assault  in  expelling  the  plaintiff  from  a 
church  for  improper  conduct :  Hartley  v.  Cook,  9  Bing.  728  ;  Williams  v. 
Glenister,  2  B.  &  C.  699  ;  Worth  v.  Terrington,  13  M.  &  W.  781 ;  of 
justification  of  an  assault  by  the  minister  of  a  church  in  turning  the  plaintiff, 
who  ivas  clerk  to  the  church,  out  of  the  vestry-room  after  an  order  to  leave  it : 

person  is  disturbing  the  meeting  or  is  guilty  of  other  misconduct  {HurstY.  Picture 
Theatres,  [1915]  1  K.  B.  1 ;  83  L.  J.  K.  B.  1837 ;  overruling  Wood  v.  Leadbitter, 
13  M.  &  W.  838). 

Where  a  workman  descended  into  a  colliery  and  being  there  declined  to  do 
certain  work  which  he  was  ordered  to  do,  thus  committing  a  breach  of  his  contract 
with  his  employer,  who  thereupon  refused  to  allow  him  to  enter  the  cage  and  ascend 
to  the  surface,  it  was  held  by  the  Court  of  Appeal  that  there  had  been  no  false 
imprisonment  of  the  plaintiff  by  the  defendants  (Herd  v.  Weardale  Steel,  Coal 
and  Coke  Co.,  [1913]  3  K.  B.  771  ;  82  L.  J.  K.  B.  1364). 
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Jackson  v.  Courtenay,  8  E.  &  B.  8  ;  of  justification  of  an  assault  in  eaypelling 
the  plaintiff  from  a  select  vestry  meeting  as  an  intruder  :  Dobson  v.  Fussy,  7 
Bing.  305. 


Defence  of  the  Statute  of  Limitations  (j>) :    see  ante,  pp.  784,  785. 


Waives. 
See  ante,  pp.  205,  740. 


Waste  (g). 
Denial  of  the  alleged  Waste. 

The  defendant  did  not  commit  [or,  permit,  as  the  case  may  le]  the  alleged 
or  any  waste.  He  did  not  [here  traverse  specifically  the  acts  or  omissions 
alleged  in  the  Statement  of  Claiml- 


Defence  to  an  Action  by  a  Landlord,  denying  the  Tenancy. 
The  defendant  was  not  tenant  to  the  plaintiff  of  the  said  dwelling-house 
[farm,  lands,  or  woods]. 


For  Forms  of  Defences  in  Actions  against  Tenants  for  wrongful  Removal 
of  Fixtures,  see  "Reversion,"  ante,  p.  821. 

(p)  The  period  of  limitation  under  the  21  Jac.  1,  c.  16,  s.  3,  for  actions  for 
trespass  to  the  person  is  four  years.  (See  ante,  p.  784.)  As  to  limitation  in  actions 
against  public  authorities  or  persons  specially  privileged  by  statute,  see  "  Police," 
ante,  p.  807  ;  "  Justice  of  the  Peace,"  ante,  p.  341 ;  "  Public  Authorities,"  ante, 
p.  811. 

(q)  Acts  which  are  merely  a  reasonable  and  proper  use  of  a  building  or  other 
property  are  not  actionable  as  waste,  even  though  they  may  have  caused  the 
destruction  of  the  building  or  property  (Saner  v.  Bilton,  7  Ch.  D.  815  ;  47  L.  J.  Ch. 
267  ;  Manchester  Warehouse  Co.  v.  Carr,  5  0.  P.  D.  507  ;  49  L.  J.  C.  P.  809  ;  and 
see  Tiuiher  v.  Linger,  cited  ante,  p.  426).  The  same  principles  were  applied  to  a 
case  where  the  alleged  waste  consisted  in  cutting  trees  locally  considered  as  timber- 
trees,  and  it  was  accordingly  held  that,  as  it  was  the  usage  of  the  district  to  thin 
the  woods  periodically  by  cutting  down  such  trees  when  fit  for  sale,  and  as  such 
thinning  for  the  purpose  of  sale  was  a  proper  use  of  the  woods,  and  even  beneficial 
to  them,  the  acts  charged  did  not  amount  to  waste  [Dashwood  v.  Magniac,  [1891] 
3  Ch.  306). 

A  termor,  who  continues  to  work  mines  which  had  been  opened  and  worked  for 
profit  by  the  reversioner  before  the  commencement  of  the  term,  is  not  thereby 
guilty  of  waste  (Elias  v.  Snowden  Slate  Co.,  4  App.  Cas.  454  ;  48  L.  J.  Ch.  811). 
An  action  for  waste  is  an  action  on  the  case  within  the  meaning  of  the  Statute 
of  Limitations,  21  Jac.  1,  c.  16,  s.  3,  cited  ante,  p.  784  [Greene  v.  Cole,  2  Wms. 
Saund.,  1871  ed.,  p.  644).  As  to  actions  by  or  against  executors  for  waste,  see 
3  &  4  Will.  4,  c.  42,  s.  2,  cited  ante,  p.  306. 
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Water  aud  Wateecourses  (r). 

Befence  to  an  Action  for  Disturbance  ofWater  Rights,  denying  the  plaintiff's 
Possession  of  the  Land,  &c. 

The  land  [or,  mill,  &c.,  as  the  case  may  be]  referred  to  in  the  Statement 
of  Claim  was  not  [and  is  not]  in  the  possession  or  occupation  of  the  plaintifE 
[or,  The  plaintiff  was  not  [and  is  not]  the  owner  [or,  lessee]  or  occupier 
of  the  land,  &c.,  according  to  the  allegations  in  the  Statement  of  Claim]. 

(r)  If  the  defendant  disputes  the  plaintiff's  allegations  with  respect  to  the 
right,  he  must  specifically  deny  or  refuse  to  admit  them.  He  must  also  specially 
plead  any  affirmative  grounds  of  defence  on  which  he  rehes,  and  any  grounds  of 
defence  which  would  otherwise  be  likely  to  take  the  plaintiff  by  surprise  ;  and 
if  he  disputes  the  plaintiff's  possession  of  the  land  through  which  the  water 
flows,  he  must  specifically  deny  or  refuse  to  admit  the  plaintiff's  allegations  of 
such  possession. 

Section  2  of  the  Prescription  Act,  1832  (cited  post,  p.  859),  which  is  the  section 
applicable  to  easements  of  this  nature  and  to  rights  of  way,  requires  the  enjoy- 
ment to  have  been  an  enjoyment  "  as  of  right  "  (Tickle  v.  Brovm,  4  A.  &  E.  369  ; 
Masm  V.  Shrewsbury  By.  Co.,  L.  R.  6  Q.  B.  678 ;  40  L.  J.  Q.  B.  293 ;  Chamber 
Colliery  Co.  v.  Hopwood,  32  Oh.  D.  649). 

A  right  to  discharge  noxious  matters  into  a  stream  is  an  easement  which  may 
be  acquired  by  user  under  that  section  ( Wright  v.  Williams,  1  M.  &  W.  77).  But 
no  right  can  be  claimed  against  the  plaintiffs  imder  that  section  where  an  express 
grant  by  them  to  the  like  effect  would  have  been  illegal  by  statute  (Rochdale  Canal 
Co.  V.  Badcliffe,  18  Q.  B.  287  ;  21  L.  J.  Q.  B.  297). 

It  may  be  advisable  to  plead  a  prescriptive  right  at  common  law  as  weh  as 
defences  of  prescription  imder  the  statute  where  there  is  any  danger  of  the  latter 
defences  failing  in  proof  by  reason  of  an  interruption  in  the  enjoyment,  or  by 
reason  of  the  enjoyment  not  being  continued  down  to  the  commencement  of  the 
action.  (See  oraie,  p.  732;  post,  p.  861.  For  instances  of  such  pleading  under  the 
former  system,  see  Carlyon  v.  Lovering,  1 H.  &  N.  784 ;  Moore  v.  TFe66, 1  0.  B.  N.  S. 
673 ;  Northam  v.  Hurley,  1  E.  &  B.  665 ;  22  L.  J.  Q.  B.  183.)  In  some  cases, 
e.g.,  where  it  is  doubtful  whether  the  defendant  can  prove  a  prescription  from 
time  immemorial,  it  may  be  also  advisable  to  plead  a  defence  on  the  groimd  of  a 
lost  grant.  (See  post,  p.  861  ;  and  see  a  plea  of  this  kind  under  the  former  practice 
in  BuUen-«&  Leake,  3rd  ed.,  p.  810.) 

A  defence  of  a  prescriptive  right  to  take  water  for  various  specified  purposes 
win  be  construed  distributively,  so  that,  if  the  defendant  proves  the  right  for 
some  of  the  purposes  and  not  for  others,  the  judgment  wiU  be  entered  for  him  as 
to  so  much  of  the  defence  as  is  proved,  and  for  the  plaintiff  as  to  the  residue.  (See 
Rochdale  Canal  Co.  v.  Radcliffe,  supra.) 

If,  in  an  action  for  the  abstraction  or  diversion  of  water,  the  plaintiff  relies  on 
his  natural  rights  as  a  riparian  proprietor,  and  the  defence  is  that  the  acts  com- 
plained of  were  a  mere  exercise  by  the  defendant  of  like  riparian  rights,  such 
defence  should  be  specially  pleaded.  (See  a  former  plea  of  this  description  in 
Embrey  v.  Owen,  6  Ex.  353.) 

As  to  the  rights  and  duties  of  riparian  proprietors,  see  ante,  p.  429  et  seq. 

Where  the  plaintiffs  had  constructed  a  watercourse  and  thereby  wrongfully 
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Defence,  to  a  like  Action  by  a  Reversioner,  denying  the  Reversion:    see 

iion,"  ante,  p.  821. 


Defence  denying  the  Right  to  the  Watercourse,  &e. 

The  plaintifi  was  not  entitled  to  the  flow  of  the  said  stream  or  water- 
course to  and  through  the  said  land  of  the  plaintiff  as  alleged  or  at  all. 
[//  the  grounds  on  which  the  right  is  claimed  are  alleged  in  the  Statement 
of  Claim,  they  must  he  specifically  denied,  or  facts  must  be  stated  which  show 
that  the  plaintiff  was  not  entitled  to  the  right  claimed  :  see  ante,  p.  781.] 


Defence  of  a  Right  under  the  Prescription  Act,   1832  (2   <6  3   Will.  4, 
c.  71),  s.  2,  to  use  the  Water  for  Agricultural  Purposes. 

At  the  times  of  the  alleged  grievances,  the  defendant  was  possessed  of 

land  abutting  upon  the  said  watercourses,  viz.,  of  a  close  called ,  at 

,  the  occupiers  whereof  for  twenty  years  [or,  forty  years,  as  the  case  may 

he,  or  say,  or  in  the  alternative  forty  years]  before  this  action  enjoyed  as  of 
right,  and  without  interruption,  the  right  of  diverting  and  using  the  water 
of  the  said  stream  for  the  purpose  of  irrigating  the  said  land  for  the  better 
cultivation  thereof  as  to  the  said  land  of  the  defendant  appertaining  ;  and 
the  alleged  grievances  were  uses  by  the  defendant  of  the  said  right. 


Defence  of  a  Right  under  the  Prescription  Act,  1832  (2  <fc  3  Will.  4, 
c.  71),  s.  2,  to  use  the  Water  for  a  Mill. 

At  the  time  of  the  acts  complained  of,  the  defendant  was  possessed  of  a 

mill  called  the Mill  at  ■ — — ■,  the  occupiers  whereof  for  twenty  years 

[or,  forty  years,  as  the  case  may  6e]  before  this  action  enjoyed  as  of  right, 
and  without  interruption,  the  right  of  diverting  and  using  the  water  of  the 
said  river  for  working  the  said  mill,  as  to  the  said  mill  of  the  defendant 
appertaining ;  and  the  acts  complained  of  were  a  use  by  the  defendant  of 
the  said  right. 

discharged  water  on  to  the  defendant's  land,  the  defendant  was  held  to  be  justified 
as  against  the  plaintiffs  in  obstructing  the  watercourse,  though  he  was  obliged 
by  the  circumstances  of  the  case  to  place  the  obstruction  on  the  land  of  an  inter- 
mediate owner  [Roberts  v.  Rose,  L.  R.  1  Ex.  82  ;  33  L.  J.  Ex.  1). 

As  to  the  defence  that  the  acts  complained  of  were  acts  which  the  defendants 
were  required  or  authorised  to  do  by  statute,  see  ante,  pp.  379,  380 ;  and  for 
instances  of  such  pleadings,  National  Telephone  Co.  v.  Baker,  [1893]  2  Oh.  186  ; 
L.  J.  Ch.  699  ;  Green  v.  Chelsea  Waterworhs  Co.,  70  L.  T.  547. 

Where  unauthorised  obstructions  have  been  placed  in  a  public  navigable  river, 
the  defendant  may  justify  their  removal  on  the  ground  that  the  river  is  a  pubho 
highway,  and  that  his  acts  were  necessary  to  enable  him  to  use  the  way.  (See 
Williams  v.  Wilcox,  8  A.  &  E.  314 ;  Eastern  Counties  Ry.  Co.  v.  Darling,  5  C.  B. 
N.  S.  821  ;  28  L.  J.  0.  P.  202.) 
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Defence  of  a  Prescripive  Right  at  Common  Law  to  use  the  Water 

for  a  Mill. 

At  the  time  of  the  acts  complained  of,  the  defendant  was  seised  in  fee  of 

a  mill  called Mill,  at ,  and  he  and  all  those  whose  estate  he  then 

had  therein  from  time  immemorial  enjoyed  the  right  of  diverting  and 
using  the  water  of  the  said  river  for  working  the  said  mill,  as  to  the 
said  mill  of  the  defendant  appertaining  ;  and  the  acts  complained  of  were 
a  use  by  the  defendant  of  the  said  right-.  [If  the  defendant  is  a  tenant, 
state  the  seisin  in  fee  and  the  right  to  use  the  water  in  the  person  so  seised  for 
himself  and  his  tenants,  and  then  state  the  demise  to  the  defendant  and  his 
entry  and  use  of  the  right :  see  the  form,  ante,  pp.  734,  735.] 


Defences  to  an  Action  for  the  Pollution  of  Water,  &c.,  where  the  Plaintiff 
claims  an  Injunction  and  Damages. 

1.  The  defendant  denies  that  he  or  his  servants  pollute  the  water  [or,  do 
what  is  complained  of]. 

[If  the  defendant  claims  the  right  by  prescription  or  othenvise  to  do  what 
is  complained  of,  he  must  say  so,  and  must  state  the  gromids  of  his  claim,  i.e., 
whether  by  prescription,  grant,  or  what.] 

2.  The  plaintiff  has  been  guilty  of  laches,  of  which  the  following  are 
particulars  :— 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  complaint. 

3.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  wiU  rely  on  the 
above  grounds  of  defence,  and  says  that  the  acts  complained  of  have  not 
produced  any  damage  to  the  plaintifi.  [If  other  grounds  are  relied  on,  they 
must  be  stated,  e.g.,  the  Statute  of  Limitations  as  to  past  damage.] 

(R.  S.  C,  1883,  App.  D.,  Sect.  VI.) 


Ways  (s). 

Denial  of  the  Plaintiff's  Possession  of  a  Messuage  or  Land  in  resfect  of 
which  the  Right  of  Way  is  claimed. 
The  plaintiff  was  not  [and  is  not]  the  owner  [or,  lessee]  or  occupier  [or, 
was  not  (and  is  not)  possessed]  of  the  said  messuage  [or,  land]. 

(s)  See  ante,  pp.  329,  437. 

In  actions  for  obstructing  a  right  of  A\-ay,  the  allegations  of  the  right  must,  if 
disputed,  bo  specifically  denied,  or  stated  not  to  be  admitted.  So  also  the  allega- 
tions of  the  plaintiff's  possession,  where  he  claims  in  right  of  such  possession. 

The  provisions  contained  in  s.  5  of  the  Prescription  Act,  1832,  with  respect  to 
general  aUegations  and  denials  of  the  right  claimed  in  actions  for  disturbance 
are  not,  it  is  submitted,  superseded  by  the  Judicature  Acts  and  the  Rules  there- 
under.    (See  ante,  pp.  275,  732.) 
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Denial  of  an  alleged  Title  by  Enjoyment  to  a  Right  of  Way,  and 
Averment  that  the  User  was  not  of  Right  (t). 

1.  The  plaintifE  was  not  [and  is  not]  entitled  to  the  right  of  way 
alleged. 

2.  The  plaintifE  and  his  predecessors  in  title  have  not  enjoyed  the  said 
right  of  way  for  twenty  [or,  forty]  years  before  this  action. 

3.  If  they  have  so  enjoyed  it,  such  enjoyment  has  not  been  as  of  right, 
but  has  been  a  secret  enjoyment  without  the  knowledge  of  the  defendant, 

A  person  entitled  to  the  use  of  a  private  way  over  the  land  of  another  has  no 
right  to  deviate  from  it  in  consequence  of  its  being  impassable,  imless  the  owner 
of  the  land  has  obstructed  the  way  {Ahsor  v.  French,  2  Show.  28  ;  Selby  v.  Nettle- 
fold,  L.  R.  9  Ch.  Ill),  or  was  under  an  obligation  to  repair  the  way  and  has 
allowed  it  to  become  impassable  through  his  default  in  not  repairing  {Taylor  v. 
Whitehead,  2  Doug.  744 ;  BuUard  v.  Harrison,  4  M.  &  S.  387).  The  grantor  of 
the  way  or  owner  of  the  servient  tenement  is  not  boimd  to  repair  it  by  the  common 
law  {lb.  ;  1  Wms.  Saund.,  1871  ed.,  p.  565  ;  and  see  Ooodhart  v.  Hyett,  25  Ch.  D. 
182).  It  has  been  said  that  if  a  pubHc  way  is  impassable,  a  person  using  it  has 
a  right  to  deviate  extra  viam  {Taylor  v.  Whitehead,  supra ;  Bullard  v.  Harrison, 
supra)  ;  but  it  seems  that  this  doctrine  only  applies  in  cases  where  there  is  a 
prescriptive  right  justifying  such  deviation  {Arnold  v.  Holbrook,  L.  R.  8  Q.  B.  96, 
100  ;  42  L.  J.  Q.  B.  80). 

(<)  The  user  required  by  the  Prescription  Act,  1832,  must  be  such  as  to  raise  a 
reasonable  inference  of  a  fairly  continuous  enjoyment  of  the  right  claimed ;  a 
user  only  on  infrequent  and  special  occasions  is  not  sufficient  {HoUins  v.  Verney, 
13  Q.  B.  D.  304  ;  63  L.  J.  Q.  B.  430). 

It  is  enacted  by  s.  2  of  that  Act,  that  "  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription,  or  grant  to  any  way  or  other  easement, 
or  to  any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water,  .  .  .  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  fuU  period  of  twenty  years,  shall  be 
defeated  or  destroyed  by  showing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but,  nevertheless,  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  as  aforesaid  for  the  fuU  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made  for 
that  purpose  by  deed  or  writing."  The  enjoyment  required  by  this  section  must 
be  "  as  of  right."     (See  ante,  p.  328.) 

There  would  seem  to  be  no  enjoyment  as  of  right  when  the  enjoyment  is  under 
a  yearly  or  other  payment,  paid'  as  the  price  of  permission  to  enjoy  from  time  to 
time  ;  and  it  is  clear  that  the  enjoyment  cannot  be  "  of  right  "  where  the  grantor 
has  reserved  to  himself  the  power  at  any  time  of  revoking  or  recalling  the  per- 
mission {Gardner  v.  "odgson's  Breweries  Co.,  [1901]  2  Ch.  198 ;  [1903]  A.  C. 
229  ;  70  L.  J.  Ch.  504  ;  72  lb.  558). 

"  Interruption  "  means  adverse  interruption.     (See  ante,  p.  783.) 
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who  is  the  owner  of  the  said  messuage,  or  of  his  predecessors  in  title  [or, 
was  an  enjoyment  by  the  permission  and  licence  of  the  defendant,  who  is 
the  owner  of  the  said  messuage,  and  of  his  predecessors  in  title. 
Particulars  of  the  permission  and  licence  are  as  follows  : — ] 


Defence  of  a  Private  Right  of  Way  under  the  Prescription  Act,  1832  (u). 

At  the  time  of  the  alleged  trespass  [or,  of  the  acts  complained  of]  the 
defendant  was  possessed  of  [or,  was  the  owner  and  occupier  of]  certain 

land,  viz.  [a  close  called ,  at ].     The  occupiers  of  the  said for 

twenty  years  [or,  forty  years,  as  the  case  may  be]  before  this  action  enjoyed 
as  of  right,  and  without  interruption,  a  way  [for  themselves  and  their 
servants]  on  foot  and  with  cattle  [or,  with  horses  and  carriages,  &c.,  as  the 

case  may  be]  from  a  public  highway  called ,  in  the  parish  of ,  over 

the  plaintifi's  land  to  the  said  land  of  the  defendant  and  from  the  said  land 
of  the  defendant  over  the  plaintiff's  land  to  the  said  highway  [at  all  times  of 
the  year],  for  the  more  convenient  occupation  of  the  said  land  of  the 
defendant,  and  the  alleged  trespass  was  [or,  the  acts  complained  of  were] 
a  use  by  the  defendant  [and  his  servants]  of  the  said  way  [and  was  (or, 
were)  necessarily  done  for  the  purpose  of  using  and  in  using  the  same]. 


A  like  form,  specially  justifying  the  Removal  of  Fences  and  other  alleged 
Acts  of  Trespass  (x). 

At  the  time  of  the  alleged  trespasses  [proceed  as  in  the  last  form  down  to 
the  words  land  of  the  defendant,  and  continue  as  follows]  and  the  defendant 
entered  the  said  land  of  the  plaintifi  for  the  purpose  of  using  the  said  way, 
and  in  using  the  same  necessarily  trod  down  the  grass  growing  thereon, 
and  because  there  were  then  [fences  and  gates]  wrongfully  in  the  said 
way  obstructing  the  same,  the  defendant  necessarily  broke  down  and 
destroyed  the  said  [fences  and  gates]  for  the  purpose  of  using  the  said 
way,  doing  no  unnecessary  damage  in  that  behalf ;  which  are  the  alleged 
trespasses  [or,  the  acts  complained  of]. 

(u)  A  defendant  who  justifies  under  a  right  of  way  must  show  by  his  pleadings 
on  what  grounds  he  claims  to  be  entitled  to  the  right.  (See  ante,  p.  732 ;  and 
R.  S.  C,  1883,  App.  D.,  Sect.  VI.,  cited  ante,  p.  858.) 

Where  it  is  wished  to  repeat  the  defence  of  a  righ\  of  way  by  prescription  under 
the  Prescription  Act,  1832,  in  respect  of  a  period  of  forty  years  as  well  as  a  period 
of  twenty  years,  it  may  be  done  shortly  by  alleging  the  enjoyment  for  twenty 
years  in  one  paragraph,  and  then  stating  in  the  next  paragraph  that  "  the  de- 
fendant repeats  the  statements  contained  in  the  preceding  paragraph,  with  the 
substitution  of  '  forty  years  '  for  '  twenty  years.'  " 

(x)  A  defendant  who  justifies  under  a  private  right  of  way  must  show  by  his 
pleadings  on  what  grounds  he  claims  to  be  entitled  to  the  right.  (See  R.  S.  C, 
1883,  App.  D.,  Sect.  VI.,  cited  ante,  p.  858.)  In  pleading  a  private  right  of  way 
over  another's  land,  the  termini  of  the  way  must  be  stated,  and  the  title  should 
be  in  general  stated.     (Sec  ante,  p.  437.) 
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Defence  of  a  Private  Right  of  Way  by  Prescription  at  Cormnon  Law  (y). 

At  the  time  of  tte  alleged  trespass  the  defendant  was  seised  in  fee  of  land 

called ,  in  the  parish  of ,  and  he  and  aU  those  whose  estate  he 

then  had  therein  from  time  immemorial  enjoyed  a  way  on  foot  and  with 
cattle,  and  with  horses,  carriages,  and  carts,  from  a  public  highway  called 

,  in  the  parish  of ,  over  the  said  land  of  the  plaintiff  to  the  said 

land  of  the  defendant,  and  from  the  said  land  of  the  defendant  over  the 
said  land  of  the  plaintifi  to  the  said  public  highway  [at  all  times  of  the 
year],  for  the  more  convenient  occupation  of  the  said  land  of  the  defendant, 
as  to  the  said  land  of  the  defendant  appertaining  ;  and  the  alleged  trespass 
was  a  use  by  the  defendant  of  the  said  way.  [If  the  defendant  is  a  tenant, 
state  the  seisin  in  fee  and  the  right  of  way  in  the -person  so  seised  for  himself 
and  h  is  tenants,  and  then  state  the  demise  to  the  defendant  and  his  entry  and 
use  of  the  right,  as  in  the  form,  ante,  p.  734:.] 


See  forms  of  pleas  of  rights  of  way  for  special  purposes  :  Parker  v.  Mitchell, 
11  A.  &  E.  788 ;  Monmouth  Canal  Co.  v.  Harford,  1  C.  M.  &  R.  614  ; 
Bennison  v.  Cartwright,  5  B.  &  S.  1 ;   33  L.  J.  Q.  B.  137. 


Defence  of  a  Private  Bight  of  Way  hy  Non-existing  Grant  (z). 

1.  At  the  time  of  the  alleged  trespass  the  defendant  was  seised  in  fee  of  a 
close  called ,  at ,  and  long  before  the  alleged  trespass,  by  a  deed 

(y)  A  right  of  way  may  be  claimed  by  immemorial  prescription  at  common  law. 
Such  mode  of  claiming  the  right  of  way  may,  in  some  cases,  be  applicable  where 
the  enjoyment  cannot  be  proved  continuously  and  without  interruption,  or  be 
brought  down  to  the  commencement  of  the  action  as  required  for  the  periods 
fixed  by  the  Prescription  Act.  (See  Parker  v.  Mitchell,  11  A.  &  E.  788  ;  Lowe  v. 
Carpenter,  6  Ex.  825  ;  and  see  Hollins  v.  Vemey,  11  Q.  B.  D.  715 ;  13  Ih.  304  ; 
53  L.  J.  Q.  B.  30,  430).  It  may  be  advisable  to  plead  a  prescription  at 
common  law,  as  well  as  a  prescription  under  the  statute,  in  cases  where  there  is 
any  risk  of  the  latter  f aiUng  in  proof  from  the  above  causes. 

If  the  defendant  is  a  servant  who  justifies  under  his  master's  right  of  way,  he 
must  state  in  his  Defence  that  he  is  such  servant  and  acted  by  the  authority  of  the 
master.     (See  ante,  pp.  840,  846.) 

If  the  plaintiff  relies  upon  uses  of  the  way  beyond  those  claimed  and  justified 
by  the  Defence,  or  for  trespasses  extra  viam,  he  should  in  general  raise  the  point 
specifically,  either  by  an  amendment  of  his  Statement  of  Claim  or  by  his  Reply. 
(See  ante,  p.  477  ;  post,  p.  866.) 

(z)  The  defence  of  a  right  of  way,  or  of  any  other  prescriptive  right  by  non- 
existing  grant,  may  sometimes  be  supported  by  evidence  which  would  fail  to 
support  a  prescriptive  right  under  the  Prescription  Act,  as  where  there  has  been 
an  interruption  of  enjoyment  within  the  period  prescribed  by  the  statute,  or 
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whicli  has  been  lost  or  destroyed  by  accident,  \J.  Jf .],  tbe  then  owner  in 
fee  of  the  said  land  now  of  the  plaintifE,  granted  to  \L.  ili.],  the  then  owner 

in  fee  of  the  said  close  called ,  and  to  his  heirs  and  assigns,  a  way  on 

foot  and  with  horses  and  carriages  from  a  public  highway  called over 


where  the  enjoyment  cannot  be  brought  down  to  the  commencement  of  the  action, 
or  of  some  other  action  in  which  the  right  claimed  has  been  in  question.  (See 
Parker  v.  Mitchell,  11  A.  &  E.  788  ;  Onley  v.  Gardiner,  4  M.  &  W.  496  ;  Lowe  v. 
Carpenter,  6  Ex.  825.)  It  may  also  sometimes  be  supported  by  evidence  which 
would  faU  to  support  a  plea  of  prescription  at  common  law,  by  reason  of  the 
right  being  shown  to  have  commenced  within  the  period  of  legal  memory.  (See 
Bryant  v.  Foot,  L.  R.  2  Q.  B.  161,  181  ;  36  L.  J.  Q.  B.  65,  77  ;  Dalton  v.  Angus, 
6  App.  Cas.  740,  810  et  seq. ;  50  L.  J.  Q.  B.  689.)  Hence  it  is  frequently  advisable 
to  plead  together  in  the  same  case  defences  of  prescription  by  the  statute,  of  pre- 
scription at  common  law,  and  of  non -existing  grant. 

Such  a  grant  may  be  presumed  from  acts  of  ownership  or  of  enjoyment  for 
twenty  years  and  upwards  consistent  with  the  grant  alleged  in  the  plea  {Campbell 
V.  Wilson,  3  East,  294 ;  Bass  v.  Gregory,  25  Q.  B.  D.  481 ;  59  L.  J.  Q.  B.  574). 
But  if  the  enjoyment  has  been  only  during  a  lease  for  lives  or  years  and  without 
the  consent  of  the  owner  of  the  inheritance,  no  such  grant  of  the  right  will  be 
presumed  as  against  him  so  as  to  bind  the  fee  {Bright  v.  Walker,  1  C.  M.  &  R.  211). 
Nor  will  a  grant  be  presumed  which  would  be  contrary  to  the  provisions  of  a 
statute  {Neaverson  v.  Peterborough  E.  C,  [1902]  1  Ch.  557  ;  71  L.  J.  Ch. 
378). 

Before  the  C.  L.  P.  Act,  1852,  the  particularity  required  in  pleading  made  it 
necessary  that  the  plea  of  lost  grant  should  specify  the  particulars  of  the  supposed 
deed  as  to  the  date  and  the  names  of  the  parties  (see  Hendy  v.  Stephenson,  10 
East,  55),  and  the  evidence  must  have  been  consistent  with  the  particulars  stated 
in  the  plea  (Blewett  v.  Tregonning,  3  A.  &  E.  554,  583,  585).  But  under  the 
modern  practice  the  defendant  is  not  required  to  state  either  the  date  of  or  the 
parties  to  the  alleged  lost  grant  {Palmer  v.  Guadagni,  [1906]  2  Ch.  494;  75 
L.  J.  Ch.  721).  It  is  sufficient  for  him  to  allege  generally  that  some  former 
owner  of  the  servient  tenement  granted  the  easement  to  some  former  owner  of 
the  dominant  tenement. 

A  defence  justifying  a  trespass,  &c.,  on  the  ground  of  an  express  grant  of  the 
right  claimed  must  be  pleaded  according  to  the  facts  and  the  nature  of  the  grant. 
If  the  defendant  was  not  himself  the  grantee  under  the  grant,  he  must  show  how 
he  derives  title  from  the  grantee. 

In  order  that  a  right  of  way,  &c.,  may  pass  from  the  original  grantee  by  a 
conveyance  of  his  land  with  the  appurtenances  to  an  assignee,  it  must  be  a  right 
to  be  used  for  purposes  connected  with  the  use  of  the  dominant  tenement  {Ackroyd 
V.  Smith,  10  0.  B.  164 ;  Bailey  v.  Stevens,  12  G.  B.  N.  S.  91 ;  31  L.  J   C    P 
226), 

Where  the  owner  of  two  tenements  has  been  in  the  habit  of  using  a  way  over 
one  of  them  to  the  other,  such  way,  even  if  it  was  first  created  and  used  since  the 
commencement  of  the  unity  of  ownership,  will  in  general  pass  under  a  conveyance 
by  him  of  the  latter  tenement  containing  a  grant  of  "  all  ways  therewith  used  or 
enjoyed,"  or  words  to  that  efiect  {Kay  v.  Oxley,  L.  R.  10  Q.  B.  360  ;  44  L.  J.  Q.  B. 
210  ;  Bayley  v.  G.  W.  Ry.  Co.,  26  Ch.  D.  434  ;  Thomas  v.  Owen,  20  Q.  B.  D.  225). 
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tte  said  land  of  the  plaintifE  to  th.e  said  close,  and  from  the  said  close  over 
the  said  land  of  the  plaintiS  to  the  said  highway  [at  all  times  of  the  year] 
for  the  more  convenient  occupation  of  the  said  close. 

2.  The  defendant  at  the  time  of  the  alleged  trespass  had  the  estate  of  the 
said  grantee  [or,  of  the  said  L.  M.]  in  the  said  close,  and  was  entitled  to  the 
said  way  under  the  said  grant,  and  the  alleged  trespass  was  a  use  by  the 
defendant  of  the  said  way.  [If  the  defendant  is  a  tenant,  the  defence  must  he 
modified  accordingly  :  see  the  last  fat  m.] 


See  forms  of  fleas  of  a  right  of  way  hy  express  grant :  Ackroyd  v.  Smith, 
10  C.  B.  16i  ;  Tatton  v.  Hammersley,  3  Ex.  279  ;  Henning  v.  Burnet,  8  Ex. 
187  ;  and.  of  a  flea  of  a  devise  hy  will  of  tenements  with  a  right  of  way  :  Pearson 
V.  Spencer,  1  B.  &  S.  571 ;  3  lb.  761 ;  Bennison  v.  Cartwright,  5  B.  &  S.  1 ; 
and  of  a  plea  of  a  right  of  way  under  an  award  of  enclosure  commissioners  : 
Logan  v.  Burton,  5  B.  &  C.  513. 


Defence  of  a  Private  Way  of  Necessity  (a). 

1.  At  the  time  of  the  alleged  trespass  and  before  the  alleged  trespass  the 
defendant  was  seised  in  fee  of  a  close,  called  Greenacre,  next  adjoining  the 
close  of  the  plaintifi. 

2.  On  the ,  19 — ,  one  ./.  A',  was  seised  in  fee  of  both  the  said 


(a)  A  right  of  way  of  necessity  is  an  incident  to  a  grant  of  land,  where  there  is  no 
access  to  the  land  granted  except  over  remaining  land  of  the  grantor  ;  also  where 
there  is  no  access  to  remaining  land  of  the  grantor  except  over  the  land  granted 
(1  Wms.  Saund.,  1871  ed.,  570,  573  ;  Broivn  v.  Alabaster,  37  Ch.  D.  490,  500  ; 
Ford  V.  Met.  By.  Co.,  17  Q.  B.  D.  12).  Mere  necessity,  apart  from  the  relation 
of  grantor  and  grantee,  does  not  give  any  right  of  way  ever  the  land  of  another 
(BvMard  v.  Harrison,  4  M.  &  S.  387  ;  see  Proctor  v.  Hodgson,  10  Ex.  824) ;  and  a 
defence  on  the  ground  of  a  right  of  way  of  necessity  must  show  how  it  arises  by 
way  of  grant  (76.).  The  right  of  way  continues  only  so  long  as  the  necessity  lasts, 
and  is  extinguished  by  the  grantor  or  grantee  obtaining  access  to  the  land 
by  other  ways  {Holmes  v.  Goring,  2  Bing.  76) ;  hence  the  Defence  must  show  a 
necessity,  by  reason  of  there  being  no  other  way,  at  the  time  of  the  trespass 
(76. ;  Proctor  v.  Hodgson,  10  Ex.  824).  A  way  of  necessity,  which  has  become 
extinguished  by  unity  of  possession  of  the  two  tenements,  may  revive  upon  their 
subsequent  severance  (BucUey  v.  Coles,  5  Taunt.  311,  where  see  a  plea  of  necessity 
by  a  tenant  from  year  to  year).  It  seems  that  the  way  of  necessity  is  the  way 
most  convenient  for  the  purpose.  (See  Morris  v.  Edgington,  3  Taunt.  24).  A 
right  of  way  may  be  also  impHed,  by  reason  of  necessity,  upon  the  devise  of 
several  lands"  in  several  parcels  (Pearson  v.  Spencer,  1  B.  &  S.  571;  3  76. 
761). 
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closes,  and  by  a  deed  that  day  lie  granted  and  conveyed  the  said  close 
of  the  plaintifi  to  L.  M.,  and  his  heirs  and  assigns. 

3.  The  said  J.  K.,  had  not,  at  the  time  of  the  said  conveyance,  or  at 
any  time  afterwards,  nor  had  the  defendant  or  any  other  person  having  the 
estate  of  J.  K.  in  the  close  called  Greenacre  at  any  time,  any  way  to  or 
from  the  close  called  Greenacre  otherwise  than  by  a  certain  way  leading 
from  or  to  a  public  highway  over  the  said  close  of  the  plaintiff. 

4.  By  reason  thereof  J.  K.,  and  the  defendant,  and  all  other  persons 
having  the  estate  of  J.  K.  in  the  said  close  called  Greenacre,  from  the  time  of 
the  said  conveyance,  had  of  necessity  a  right  of  way  on  foot  and  with  horses 
and  carriages  from  the  said  public  highway  over  the  said  close  of  the  plaintiff 
to  the  said  close  called  Greenacre,  and  from  the  said  close  called  Greenacre 
over  the  said  close  of  the  plaintiff  to  the  said  public  highway  at  all  times  of 
the  year,  for  the  necessary  use  and  occupation  of  the  said  close  called 
Greenacre,  the  same  way  being  the  nearest  and  most  convenient  way  over 
the  said  close  of  the  plaintifi  to  and  from  the  said  close  called  Greenacre. 

5.  The  alleged  trespass  was  a  use  by  the  defendant  of  the  said 
way. 


See  a  form  of  a  flea  of  a  right  of  way  of  necessity  created  by  devise  of  the 
tenements  to  separate  devisees,  there  being  no  way  to  the  one  except  over  the 
other :  Pearson  v.  Spencer,  1  B.  &  S.  371 ;  3  lb.  761 ;  and  of  a  pka  of  a 
right  of  way  across  a  railway  between  lands  of  the  defendant  severed  by  the 
railway  under  the  Companies  Act :  Grand  Junction  Ry.  Co.  v.  White,  8  M. 
&  W.  214. 


Defence  of  a  Public  Right  of  Way  (b). 

1.  At  the  time  of  the  alleged  trespass  [or,  of  the  acts  complained  of]  there 
was  of  right  a  common  and  public  highway  over  the  said  land  of  the 
plaintifi  for  all  persons  to  go  and  return  on  foot  and  with  horses,  cattle,  and 

(6)  la  pleading  a  public  right  of  way,  it  is  not  necessary  to  state  the  termini  of 
the  way  {Bouse  v.  Bardin,  1  H.  Bl.  351),  though  a  public  highway  must  primd 
facie  lead  from  one  public  place  to  another  [Att.-Oen.  v.  Antrobus,  [1905]  2  Ch. 
188,  206  ;  74  L.  J.  Ch.  599).  Li  some  cases  there  may  have  been  a  limited 
dedication  of  the  highway,  e.g.,  a  dedication  subject  to  a  right  of  ploughing  the 
land,  and  thereby  rendering  the  way  impassable  at  certain  times  (Arnold  v. 
Blaker,  L.  B.  6  Q.  B.  433  ;  40  L.  J.  Q.  B.  185  ;  Arnold  v.  Holbrook,  L.  R.  8  Q.  B.  86 ; 
42  L.  J.  Q.  B.  80),  or  the  highway  may  be  subject  to  a  right  of  disposing  goods 
thereon  by  prescription  or  custom  {Elwood  v.  Bullock,  6  Q.  B.  383 ;  Morant  v. 
Chamberlain,  6  H.  &  N.  541 ;  30  L.  J.  Ex.  299),  or  of  using  the  land  as  a  canal 
towing-path  {Qrand  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D.  273  ;  57  L.  J.  Q.  B. 
572).  In  such  cases  the  right  should  be  pleaded  as  a  qualified  one.  A  public 
highway  may  cease  to  be  such,  e.g.,  where  there  is  no  access  to  it  except  by  roads 
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carriages  [at  all  times  of  the  year]  at  their  free  will  and  pleasure  ;  and  the 
alleged  trespass  was  [or,  the  acts  complained  of  were]  a  use  by  the  defendant 
of  the  said  highway  [and  was  (or,  were)  necessarily  done  for  the  purpose  of 
using,  and  in  using  the  said  highway]. 

2.  The  said  highway  was  dedicated  to  the  use  of  the  public  in  or  about 
the  year  1883  by  G.  K.  the  father  of  the  plaintiff  and  his  predecessor  in 
title  of  the  land  across  which  the  said  highway  rurs. 

[Here  add  particulars  of  any  specific  acts  of  dedication,  or  specify  declara- 
tions of  intention  to  dedicate,  if  any  are  known  to  the  defendant.] 


A  like  Defence,  specially  justifying  the  Removal  of  Obstructions. 

1  and  2.  At  the  time  of  the  alleged  trespasses  [or,  of  the  acts  complained 
of]  [proceed  as  in  the  preceding  form  down  to  end  of  paragraph  2  omitting 
the  words  "  and  the  alleged  trespass.  .  .  ."  to  the  end  of  paragraph  1,  and 
then  proceed  as  follows  : — ] 

3.  The  defendant  on  all  the  dates  mentioned  in  the  Statement  of  Claim 
had  occasion  to  use  the  said  highway  and  entered  upon  the  said  land  of 
the  plaintiff  and  passed  along  the  said  highway,  then  using  the  same  as 
he  lawfully  might  do.  A  wall  [or,  fence]  had  then  been  wrongfully  erected 
on  the  said  highway,  which  obstructed  the  same,  and  the  defendant 
necessarily  pulled  down  the  said  wall  [or,  fence]  for  the  purpose  of  using 
the  said  highway,  doing  no  unnecessary  damage  in  that  behalf.  These 
are  the  alleged  trespasses  [or,  acts  complained  of]. 

which  have  been  closed  by  orders  duly  made  under  the  Highway  Acts  (Bailey  v. 
Jamieson,  1  C.  P.  D.  329). 

Where  the  defendant  alleges  that  the  plaintiff  or  his  predecessors  in  title  or 
some  of  them  had  dedicated  a  certain  road  to  the  public  as  a  highway,  he  should 
give  particulars  of  the  nature  and  the  dates  of  any  specific  acts  of  dedication  or 
specific  declarations  of  intention  to  dedicate  on  which  he  intends  to  rely  at  the 
trial,  and  the  names  of  the  persons  by  whom  they  were  done  or  made  (Spedding 
V.  Fitzpatrick,  38  Ch.  D.  410  ;  58  L.  J.  Ch.  139).  As  to  particulars  of  the  costs  of 
repairing  a  highway,  see  Colchester  Corporation  v.  Oepp,  [1912]  1  K.  B.  477  ;  81 
L.  J.  K.  B.  356.  Whether  the  road  was  dedicated  to  the  public  before  the  passing 
of  the  Highway  Act,  1835,  so  as  to  become  a  highway  repairable  by  the  inhabitants 
at  large,  is  a  question  of  fact.  In  such  a  case  it  is  necessary  to  prove  an  intention 
to  dedicate,  and  while  public  user  may  be  evidence  tending  to  show  dedication, 
it  is  good  for  that  purpose  only  when  it  has  been  exercised  so  as  to  imply  the 
assertion  of  a  right,  within  the  knowledge  and  with  the  acquiescence  of  the 
owner  of  the  fee  (Folkestone  Corporation  v.  Brockman,  30  Times  L.  R.  297  ;  and 
see  Cabdbe  v.  Walton-upon-Thames  U.  C,  [1914]  A.  C.  102  ;  83  L.  J.  K.  B. 
243). 

A  former  judgment  against  the  plaintiff  on  an  indictment  for  obstructing  the 
alleged  highway  cannot  be  pleaded  by  the  defendant  as  an  estoppel  (Petrie  v. 
Nuttall,  11  Ex.  569). 

B.L.  55 
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Refly  stating  that  the  Matters  complained  of  include  other  Acts  than  those 
admitted  by  the  Defence  (c). 

1.  The  plaintifi  joins  issue  with  the  defendant  upon  his  Defence. 

2.  The  acts  complained  of  in  this  action  were  not  an  exercise  of  the  right 
of  way  alleged  in  the  Defence.  The  plaintifi  also  complains  of  other  acts  of 
the  defendant  which  were  in  excess  of  the  alleged  rights,  and  were  committed 
in  other  parts  of  the  plaintifi' s  land  and  on  other  occasions  and  for  other 
purposes  than  those  referred  to  in  the  Defence. 

Particulars  are  as  follows  : — 

[Here  state  particulars  of  such  of  the  acts  complained  of  as  appear  to  be 
excluded  by  the  Defence  and  have  not  been  sufficiently  specified  by  the 
Claim.] 


See  a  form  of  a  replication  that  the  way  was  enjoyed  during  the  whole 
period  by  the  leave  and  licence  of  the  plaintiff :  Colchester  v.  Roberts,  4  M.  &  W. 
769  ;  Bennison  v.  Cartwright,  5  B.  &  S.  1 ;  33  L.  J.  Q.  B.  137  ;  and  that 
the  way  claimed  ivas  enjoyed  under  a  local  Act  until  within  twenty  years, 
when  a  new  Act  passed  extinguishing  that  way  and  setting  out  a  new  one  : 
Kinloch  v.  Nevile,  6  M.  &  W.  795. 


See  a  form  of  a  replication  to  a  plea  of  twenty  or  thirty  years'  prescription 
that  a  term  for  life  was  subsisting  during  the  period  of  prescription  (2  &  3 


For  former  pleas  justifying  the  removal  of  obstruotions  from  a  public  highway 
under  statutory  authority,  see  Le  Neve  v.  Vestry  of  Mile  Eiid,  8  E.  &  B.  1054 ; 
27  L.  J.  Q.  B.  208  ;  Morant  v.  Chamberlain,  supra. 

As  to  obstructions  of  public  highways,  see  further,  ante,  p.  379  ;  and  as  to 
obstruotions  of  public  navigable  rivers,  see  ante,  p.  856. 

(c)  A  joinder  of  issue  operates  as  a  denial  of  the  alleged  right  of  way,  and  also  of 
the  defendant's  possession  of  the  land  in  respect  of  which  it  is  claimed.  How  far 
a  mere  joinder  of  issue  vnR  also  operate  as  a  denial  of  the  allegation  that  the  acts 
complained  of  were  done  in  exercise  of  the  right  claimed,  or  were  the  same  as  those 
which  the  Defence  professes  to  justify,  is  more  doubtful.  It  is  safer  to  raise  such 
matters  by  a  special  Reply  as  above.  (See  Qlover  v.  Dixon,  9  Ex.  158  ;  Eastern 
Counties  By.  Co.  v.  Dmiing,  5  0.  B.  N.  S.  821  ;  28  L.  J.  C.  P.  202  ;  "  Replies," 
ante,  p.  477.)  Any  use  of  the  way  beyond  what  is  justified  by  the  right  is  a 
trespass  (Colchester  v.  Roberts,  4  M.  &  W.  769  ;  Williams  v.  James,  L.  R.  2  C.  P. 
577  ;  35  L.  J.  0.  P.  256 ;  and  sec  Harrison  v.  Duke  of  Rutland,  [1893]  1  Q.  B. 
142  ;   62  L.  J.  Q.  B.  117). 

It  is  also  a  good  reply  to  a  claim  of  a  right  of  way  claimed  by  prescription  that 
the  defendant  had  applied  to  the  plaintiff  for  and  obtained  from  him  permission 
to  Avalk  over  the  land  in  question,  leave  and  licence  during  a  portion  of  the  period 
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Will.  4,  c.  71,  s.  1  {d))  :  Clayton  v.  Corby,  2  Q.  B,  813  :  see  Bright  v.  Walker, 
1.  C.  M.  &  E.  211  :  Pije  v.  Mumford,  11  Q.  B.  666  ;  and  of  a  replication  to 
a  plea  of  forty  years'  prescription  of  a  term  for  life  or  years,  and  that  the 
plaintiff  was  the  reversioner  expectant  upon  it,  and  resisted  the  claim  within 
three  years  after  the  determination  of  such  term  (2  &  3  Will,  i,  c.  71,  s.  8)  : 
see  Wright  v.  Williains,  1  M.  &  W.  77.  [This  replication  only  applies  to 
easements  within  the  second  section  of  the  statute.  The  preceding  form  applies 
to  prescriptive  rights  within  the  first  and  second  sections.] 


See  a  form  of  a  plea  justifying  the  removal  of  an  obstruction  from  a  public 
highioay  under  the  authority  of  the  Metropolis  Local  Management  Act : 
Le  Neve  v.  Vestry  of  Mile  End,  8  E.  &  B.  1054  ;  27  L.  J.  Q.  B.  208  ;  of  a 
like  plea  of  justification  under  the  authority  of  a  local  Board  of  Health  : 
Morant  v.  Chamberlain,  6  H.  &  N.  540  ;  30  L.  J.  Ex.  299. 


See  a  form  of  replication  of  a  right  by  custom  to  erect  booths  on  the  highway 
at  a  fair  :  Elwood  v.  Bullock,  6  Q.  B.  383  ;  of  a  replication  of  a  prescriptive 
right  to  place  goods  upon  the  public  way :  Morant  v.  Chamberlain, 
supra. 


See  a  form  of  plea  of  a  public  right  of  way  along  a  navigable  river,  justifying 
the  destruction  of  a  weir  fixed  in  the  channel :  Williams  v.  Wilcox,  8  A.  &  E. 
314  ;  and  of  a  like  plea  justifying  trespasses  on  a  landing  stage  of  the  plaintiff : 
Eastern  Counties  By.  Co.  v.  Dorling,  5  "C.  B.  N.  S.  821 ;  28  L.  J.  C.  P. 
202. 

being  inconsistent  with  an  enjoyment  as  of  right.  Under  the  former  practice, 
the  plaintiff  was  allowed  to  prove  such  matters  imder  a  joinder  of  issue  on  a  plea 
alleging  an  enjoyment  "  as  of  right "  (Monmouth  Canal  Co.  v.  Harford,  1  C.  M. 
&  R.  614  ;  Beasley  v.  Clarke,  2  Bing.  N.  C.  705  ;  Tickle  v.  Brown,  4  A.  &  E.  369). 
But  now  they  should  be  specially  replied,  as  otherwise  the  defendant  would  be 
taken  by  surprise  (Ord.  XIX.,  r.  15).     See  further  ante,  pp.  733,  734. 

(d)  By  2  &  3  Will.  4,  c.  71,  s.  8,  it  is  provided  that  "  when  any  land  or  water 
upon,  over,  or  from  which  any  such  way  or  other  convenient  (sic)  watercourse 
or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall 
be  held  under  or  by  virtue  of  any  term  of  life  or  any  term  of  years  exceeding  three 
years  from  the  granting  thereof,  the  time  of  the  enjoyment  of  any  such  way  or 
other  matter  as  herein  last  before  mentioned  during  the  continuance  of  such  term 
shall  be  excluded  in  the  computation  of  the  said  period  of  forty  years,  in  case  the 
claim  shall  within  three  years  next  after  the  end  or  sooner  determination  of  such 
term  be  resisted  by  any  person  entitled  to  any  reversion  expectant  on  the  deter- 
mination thereof." 
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Witness  (e). 

Defence  to  an  action  for  not  Attending  in  pursuance  of  a  Subpcena,  that  the 
Testimony  of  the  Defendant  was  not  Material. 

The  testimony  of  the  defendant  was  not  necessary  or  material  on  behalf 
of  the  plaintifi  on  the  trial  of  the  said  action  [or,  of  any  of  the  said 
issues]. 

(e)  See  ante,  p.  438.  The  defence  that  the  evidence  of  the  defendant  was  not 
material  on  the  trial  of  the  former  action  must  be  expressly  pleaded.  (See 
Needham  v.  Fraser,  1  C.  B.  815 ;  Mullett  v.  Hunt,  1  C.  &  M.  762,  764.) 

It  is  a  good  defence  that  a  reasonable  sum  was  not  paid  or  tendered  to  the 
defendant  for  his  expenses  as  a  witness.  (See  Bettdey  v.  M'Leod,  3  Bing.  N.  0. 
405.) 
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CHAPTER  X. 
ACTIONS  FOR  THE  RECOVERY  OF  LAND. 

The  Foriner  Action  of  Ejectment. 

The  preceding  chapters  of  this  work  have  dealt  almost  exclusively  with 
actions  for  breaches  of  contract  and  for  torts.  But  every  system  of 
jurisprudence  recognises  also  proceedings  ia  which  the  plaintifi  asserts 
his  ownership  or  claims  possession  of  land.  Thus,  before  the  Judicature 
Act,  1873,  came  into  operation,  actions  at  law  in  England  were  divided 
into  three  classes :  real,  personal,  and  mixed.  In  real  actions,  questions 
of  title  to  land  were  decided  ;  in  mixed  actions,  claims  to  possession  of 
land  ;  and  in  personal  actions,  claims  for  debt  or  damages.  In  1875  the 
only  mixed  action  surviving  was  the  action  of  ejectment ;  it  was  abolished 
by  the  Judicature  Act,  which  created  the  action  for  the  recovery  of  land. 
This  new  action  practically  takes  the  place  of  both  the  former  real  and 
mixed  actions.  If  the  plaintiBf  succeeds  in  such  an  action,  a  writ  will  issue 
to  the  sheriEE,  bidding  him  enter  on  the  land  and  without  delay  to  "  cause 
the  plaintifi  to  have  possession  of  the  said  land  and  premises  with  the 
appurtenances."  But  although  this  action  is  in  form  brought  only  to 
recover  possession  of  land,  yet  in  it  questions  of  title  are  frequently  decided  ; 
and  ia  such  an  action  the  plaiatifi  can  apply  to  the  Court  for  a  declaration 
that  he  is  entitled  to  the  land  in  question  (Gkdhill  v.  Hunttr,  14  Ch.  D. 
492;  49  L.  J.  Ch.  333). 

The  real  actions  fell  into  disuse  owing  to  the  extreme  technicality  of  their 
procedure,  and  the  mixed  action  of  ejectment  was  used  to  determine  indirectly 
questions  of  title  under  the  guise  of  a  decision  merely  as  to  the  right  to  possession. 
Thus,  if  both  A.  and  B.  claimed  to  be  seised  in  fee  of  Blaokaore,  and  B.  was  in 
possession  of  the  land,  A.  would  not  sue  in  his  own  name  ;  for,  if  he  did,  he  would 
have  to  bring  a  real  action.  He  pretended  that  he  had  demised  Blackacre  to 
John  Doe  ;  and,  £is  this  fictitious  lessee  claimed  no  title  in  himself  but  only  a  right 
to  possession  derived  from  the  lease,  he  could  sue  in  ejectment,  and  the  action 
■  would  be  called  Doe  dem.  A.  v.  B.  The  plaintiff  would  plead  A.'s  seisin  and 
demise  to  himself ;  the  defendant  was  not  allowed  to  traverse  the  fictitious 
demise,  but  he  would  deny  A.'s  seisin  ;  and  so  A.'s  title  to  the  land  would  become 
an  issue  in  the  action,  and  be  judicially  decided.  (See  "  A  Century  of  Law  Reform," 
p.  214.) 

But  where  both  A.  and  B.  claimed  to  be  heir-at-law  of  some  common  ancestor, 
who  was  admittedly  seised  in  fee  of  Blackacre  and  who  had  granted  a  lease  of 
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it  to  C.  for  a  term  which  had  not  yet  expired,  neither  A.  nor  B.  was  entitled  to 
possession  as  against  C,  for  the  lease  to  him  bound  them  both.  Hence,  neither 
claimant  could  have  recourse  to  an  action  of  ejectment,  and  neither  could  obtain  a 
direct  decision  by  itseK  that  he  was  entitled  to  the  reversion  on  C's  lease,  except 
in  a  real  action  ;  the  Court  of  Chancery  would  not  make  a  binding  declaration  of 
title,  unless  a  right  to  "  some  consequential  relief  "  was  shown  (Boohe  v.  Lord 
Kensington,  2  K.  &  J.  753). 

But  since  October,  1883,  either  claimant  can  in  such  a  case  bring  an  action 
claiming  a  declaration  that  he  owns  the  land  in  fee.  Ord.  XXV.,  r.  6,  provides 
that  "  no  action  or  proceeding  shall  be  open  to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought  thereby,  and  the  Court  may  make 
binding  declarations  of  right,  whether  any  consequential  relief  is  or  could  be 
claimed,  or  not  "  {Hendry  v.  Turner,  32  Ch.  D.  355  ;  55  L.  J.  Ch.  562  ;  EUis  v. 
Duke  of  Bedford,  [1899]  1  Ch.  p.  515 ;  70  L.  J.  Ch.  102  ;  and  see  anU,  p.  42). 
Thus,  where  two  persons  claim  to  be  owners  of  the  same  farm  under  a  wiU,  and 
the  testator  in  his  lifetime  let  the  farm  for  a  term  not  yet  expired  to  a  desirable 
tenant  whom  neither  claimant  wishes  to  disturb,  either  of  them  can  bring  an 
action  for  a  declaration  that  he  is  owner.  Hence,  an  action  for  a  declaration  of 
title  now  to  some  extent  takes  the  place  of  a  real  action.  But  where  an  action 
for  the  recovery  of  land  is  brought  by  a  landlord  against  his  tenant,  no  declaration 
of  title  need  be  claimed,  as  the  tenant  is,  as  a  rule,  estopped  from  denying  his 
landlord's  title  (see  post,  p.  880). 

It  is  obvious  that  in  an  action  to  recover  possession  of  land,  the  plaintiff 
must  be  the  person  who  is  out  of  possession,  and  the  defendant  the  person 
who  is  in  possession  of  the  land  in  question.  But  it  is  not  always  easy  to 
ascertain  which  of  two  persons  is  in  legal  possession  of  a  piece  of  land. 
Two  persons  cannot  both  be  in  possession  of  the  same  piece  of  land  unless 
they  are  either  tenants-in-common  or  joint-tenants  or  co-parceners  or 
otherwise  jointly  interested.  Where  tivo  persons  claim  adversely  to  each 
other,  he  will  vrima  facie  be  deemed  to  be  in  possession  who  has  the 
exclusive  physical  control  of  the  land.  As  to  what  is  a  sufficiently  ex- 
clusive possession  for  this  purpose,  see  Marshall  v.  Taylor,  [1895]  1  Ch. 
641 ;  64  L.  J.  Ch.  416  ;  Littledale  v.  Liverpool  College,  [1900]  1  Ch.  19 ; 
69  L.  J.  Ch.  87.  If  the  plaintifi  is  in  possession  and  the  defendant  attempts 
unsuccessfully  to  oust  him,  the  plaintifE's  remedy  is  an  action  of  trespass. 
But  if  the  defendant  succeeds  in  turning  the  plaintifi  out  and  takes  pos- 
session of  the  land,  the  plaiatiff  must  bring  an  action  for  recovery  of 
possession. 


The  Action  for  the  Recovery  of  Land. 

The  procedure  in  such  an  action  differs  in  many  respects  (as  that  in 
real  and  mixed  actions  did  formerly)  from  the  procedure  in  personal 
actions.  This  difference  arises  not  only  from  the  special  nature  of  the 
property  that  forms  the  subject-matter  of  the  action,  but  also  from  an 
ancient  and  estimable  rule  of  law  which  from  the  earliest  time  respected 
and  protected  possession  whenever  it  had   been  peaceably  acquired — a 
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respect  which  was  enhanced  by  the  fear  that  any  interference  with  pos- 
session would  probably  lead  to  a  breach  of  the  peace.  The  law  presumed 
that  aay  one  in  possession  of  land  was  entitled  to  hold  possession  of  it. 
Hence  it  was  a  rule  of  the  common  law  that  any  one  who  was  out  of  pos- 
session must  recover  the  land  by  the  strength  of  his  own  title,  and  not 
by  reason  of  any  defect  in  the  title  of  the  person  in  possession.  Even 
though  it  was  abundantly  clear  that  the  person  in  possession  had  no  right 
to  be  there,  still  the  claimant  in  ejectment  could  not  turn  him  out  unless 
he  could  show  in  himself  a  title  which  w&a— prima  facie,  at  all  events- 
good  against  all  the  world.  If  the  person  in  possession  could  show  that 
some  third  person  had  a  better  title  than  the  claimant,  the  action  failed 
even  though  such  third  person  had  not  placed  the  defendant  in  possession. 
In  174-3,  Lee,  C.J.,  laid  down  the  rule  that  the  plaintifi  must  recover  "  by 
the  strength  of  his  own  title,  and  not  by  the  weakness  of  the  defendant's  " 
title  (Martin  v.  Strachan,  5  T.  R.  at  p.  110,  n.).  This  rule  still  remains  the 
law ;  and  to  it  may  be  traced  most,  if  not  all,  the  special  features  of  the 
procedure  in  an  action  for  the  recovery  of  land.  Every  presumption  is 
still  made  in  favour  of  the  person  in  possession.  He  cannot  be  made  to 
disclose  his  title  ;  nor  can  he,  as  a  rule,  be  compelled  to  assist  the  claimant 
to  establish  his. 

The  Title  to  the  Land. 

The  plaintiff  in  an  action  for  the  recovery  of  land  is  always  a  person  who 
is  out  of  possession,  but  who  claims  to  have  a  right  to  the  immediate 
possession  of  the  land.  If  he.desires  to  recover  the  whole  of  the  premises 
mentioned  on  his  writ,  he  should  join  as  a  defendant  every  person  who  is 
in  possession  of  any  part  of  them.  He  will  be  frimA  facie  entitled  to  a 
verdict  on  proof  that  the  land  is  his ;  for  the  ownership  of  land  involves 
a  right  to  the  possession  of  it,  unless  the  owner  has  voluntarily  parted  with 
possession  to  some  third  person.  If  the  defendant  asserts  that  he  is  in 
possession  of  the  land  by  the  permission  of  the  plantiff,  he  thereby  admits 
that  the  plaintiff  had  the  right  so  to  place  him  in  possession.  In  other 
words,  he  admits  the  plaintiff's  title  at  that  date,  though  he  may  contend 
that  it  has  since  determined,  as,  for  instance,  if  the  lessor  himself  had  only 
a  leasehold  interest  (a).  Where,  however,  there  is  no  suggestion  that  the 
defendant  received  possession  from  the  plaintiff,  or  has  paid  him  rent,  the 
onus  Ues  on  the  plaintiff  of  strictly  proving  his  title,  and  he  must  state  his 
title  in  full  detail  in  his  pleading  (6).    On  the  other  hand,  the  defendant 

(a)  Barwick  v.  Thompson,  7  T.  B.  488  ;  GuMertson  v.  Irving,  4  H.  &  N.  742  ; 
6  lb.,  135  ;  28  L.  J.  Ex.  306  ;  29  lb.,  485  ;  Delaney  v.  Fox,  2  0.  B.  N.  S.  768. 
Where  the  defendant  did  not  receive  possession  from  the  claimant,  the  latter  will 
also  have  to  prove  his  derivative  title  from  the  party  by  whom  the  defendant 
was  originally  admitted  into  possession.  See  Odgers  on  Pleading  and  Practice, 
7th  ed.,  pp.  127—133. 

(b)  Phillips  V.  Phillips,  4  Q.  B.  D.  127  ;  48  L.  J.  Q.  B.  135 ;  followed  in  Davis 
V.  James,  26  Ch.  D.  778  ;  53  L.  J.  Oh.  623. 
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is  allowed  to  state  merely  that  he  is  in  possession  and  thus  to  conceal 
all  defects  on  his  title,  unless  he  relies  on  some  equitable  defence,  ia  which 
case  he  must  plead  it  specially  (Ord.  XXL,  r.  21  ;  see  ante,  p.  448). 

The  law  deems  any  one  who  is  in  possession  of  land  to  be  the  owner  of 
it  until  the  contrary  be  proved  {Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1).  Hence, 
where  the  relation  of  landlord  and  tenant  does  not  exist  between  the  parties, 
the  plaintifi  must  show  in  himself  a  good  and  suf&cient  legal  title  to  the 
land  claimed  ;  he  must  show  that  he  is  either  the  freeholder  or  a  person 
claiming  under  the  freeholder.  But  if  he  claims  as  heir-at-law  of  A.,  it 
will  be  sufficient  for  him  to  prove  that  A.  was  in  possession  and  that  he  is 
A.'s  heir  ;  the  law  will  presume  that  A.  was  seised  in  fee,  until  the  contrary 
appear.  If  the  defendant  can  show  that  some  third  person  has  a  better 
title  than  the  plaintiff,  this  will  be  a  sufficient  defence  although  such  third 
person  has  never  agreed  or  consented  to  the  defendant's  being  in  possession. 
"  The  plaintiff  must  exhaust  the  possibility  that  there  are  other  heirs,  and 
give  some  negative  evidence  to  show  that  there  are  no  descendants  entitled 
in  preference  to  himself  "  (per  Bramwell,  B.,  in  Greaves  v.  Greenwood, 
2  Ex.  D.  at  p.  291).  But  this  rule  will  not  be  rigidly  enforced  in  cases 
where  the  plaintiff's  claim  dates  back  beyond  living  memory,  and  he  has 
done  all  he  could  by  advertisement,  &c.,  to  discover  other  descendants 
who  have  a  better  title  than  himself  and  has  failed  to  do  so. 

The  land  of  which  the  plaintiff  seeks  to  recover  possession  must  be  in 
England  or  Wales,  although  a  Court  of  Equity  can  entertain  questions  as 
to  specific  performance  of  contracts  and  other  equitable  matters  affecting 
land  abroad  (Perm  v.  Baltimore,  1  Ves.  Sen.  444).  It  cannot  place  a  claimant 
in  possession  of  such  land  (British  South  Africa  Co.  v.  Comfanhia  de 
Mofambique,  [1893]  A.  C.  602  ;  63  L.  J.  Q.  B.  70).  "  The  general  rule  is 
that  an  English  Court  will  not  adjudicate  on  questions  relating  to  the  title 
to,  or  the  right  to  the  possession  of,  immovable  property  out  of  the  juris- 
diction of  that  Court :  and  the  exceptions  to  this  rule  depend  on  the 
existence  between  the  parties  to  the  suit  in  England  of  some  personal 
obligation  arising  out  of  contract  or  implied  contract,  fiduciary  relation,  or 
fraud,  or  other  conduct  which  in  the  view  of  an  English  Court  of  Equity 
would  be  unconscionable,  and  do  not  depend  for  their  existence  on  the  law 
of  the  locus  of  the  immovable  property  "  (Deschamps  v.  Miller,  [1908] 
1  Ch.  856  ;  77  L.  J.  Ch.  416). 


Mesne  Profits. 

In  an  action  for  the  recovery  of  land,  questions  often  arise  as  to  what 
are  known  as  "  mesne  profits." 

If  a  person  who  has  no  title  enters  into  posses.'fion  of  land,  the  rents 
or  profits  which  he  does  in  fact  receive  or  make  or  which  he  might  have 
received  or  made  therefrom  during  his  occupation  are  called  mesne  profits  ; 
and  these  he  must  pay  over  to  the  true  owner  as  compensation  for  the 
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trespass  whicli  he  has  committed.  Again,  as  sood  as  a  tenant's  interest 
in  the  premises  that  were  demised  to  him  is  legally  determined,  his  remain- 
ing in  occupation  -without  the  consent  of  his  landlord  will  be  wrongful, 
and  is  in  law  a  trespass  for  which  damages  in  respect  of  mesne  profits  may 
be  recovered.  "  Rent,"  on  the  other  hand,  is  the  money  which  is  payable 
by  a  tenant  to  his  landlord  for  the  use  and  occupation  of  land  under  a 
contract  express  or  implied.  A  claim  for  rent  is  therefore  liquidated.  But 
the  amount  to  which  the  plaintiff  is  entitled  for  mesne  profits  must  be 
assessed  by  the  jury.  It  is  not  necessarily  commensurate  with  the  rent 
reserved  in  the  expired  lease,  as  the  value  of  the  premises  may  have  either 
increased  or  fallen  during  the  tenancy.  Hence,  a  claim  for  mesne  profits 
is  always  unliquidated,  although  by  the  express  language  of  Ord.  III., 
r.  6,  it  may  be  specially  indorsed  on  the  writ.  Rent  must  be  claimed  up 
to  the  date  at  which  the  defendant  ceased  to  be  tenant ;  mesne  profits 
from  the  date  at  which  he  first  became  a  trespasser.  If,  as  is  usually  the 
case,  the  defendant  became  a  trespasser  before  the  date  of  the  writ,  the 
Statement  of  Claim  must  show  that  a  right  of  entry  accrued  to  the  plaintifi 
at  that  earlier  date.  Mesne  profits  may  be  claimed  up  to  the  time  when 
possession  is  given  up  to  the  plaintifi  {Sonthport  Tramways  Co.  v.  Gandy, 
[1897]  2  Q.  B.'ee  ;  66  L.  J.  Q.  B.  532). 

Where  the  defendant's  interest  is  determined  by  a  forfeiture,  the  pro- 
portionate part  of  the  current  rent  up  to  the  date  of  the  forfeiture  can  be 
recovered  as  rent,  and  after  that  date  mesne  profits  are  recoverable 
(The  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  s.  2). 

Care  must  be  taken  not  to  claim  rent  for  any  period  after  the  date  of  the 
forfeiture ;  otherwise  the  forfeiture  is  waived  {Bendy  v.  Nicholl,  4  C.  B. 
N.  S.  376). 

Cases  sometimes  occur  in  which  a  tenant  has  assigned  his  term  or  underlet 
the  demised  premises,  and  the  assignee  or  under-tenant  refuses  or  neglects 
to  give  up  possession  to  the  landlord  on  the  determination  of  the  tenancy. 
In  such  cases  it  is  the  duty  of  the  tenant  to  deliver  up  complete  possession 
of  the  premises  to  his  landlord  ;  it  is  therefore  no  defence  for  him  to  plead 
that  the  premises  are  occupied  by  his  assignee  or  under-tenant,  who 
refuses  to  give  them  up ;  and  the  tenant  is  liable  both  for  mesne  profits 
whilst  his  assignee  or  under-tenant  holds  over,  and  for  the  costs  of  ejecting 
him  (Harding  v.  Crethorn,  1  Esp.  57 ;  CMUy  v.  Tancred,  7  M.  &  W.  127, 
130  ;  Henderson  v.  Squire,  L.  R.  4  Q.  B.  170,  174  ;  38  L.  J.  Q.  B.  73).  It 
is  the  correct  course  in  such  a  case  to  claim  such  costs  expressly  in  the 
Statement  of  Claim.  The  assignee  or  under-tenant  should  be  made  a 
defendant  to  the  action  as  well  as  the  tenant,  so  as  to  secure  recovery  of 
possession. 

A  plaintifi  is  not  bound  to  claim  mesne  profits  in  the  action  hy  which  he 
seeks  to  recover  possession  of  land;  indeed,  in  former  days,  the  two 
claims  had  to  be  brought  in  separate  actions.  In  the  present  day,  too,  it 
may  sometimes  be  inexpedient  to  join  both  claims  in  the  same  action. 
If  the  plaintifi  sues  first  for  possession  alone  and  recovers  judgment,  and 
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issues  execution  thereon,  such  judgment  and  execution  are  no  bar  to  a 
subsequent  action  for  mesne  profits.  The  judgment  in  the  former  action 
will  assist  the  plaintifi  in  the  second  action ;  for,  if  pleaded,  it  will  be 
conclusive  evidence  of  the  plaintiff's  title  at  the  date  of  the  writ  in  such 
original  action  as  against  the  same  defendant  and  persons  claiming  under 
him  (Wilkinson  v.  Kirby,  15  C.  B.  430  ;  23  L.  J.  C.  P.  224;  Harris  v. 
Mulhern,  1  Ex.  D.  31,  36  ;  45  L.  J.  Ex.  244),  and  primd  facie  evidence  of 
the  defendant's  possession  at  the  same  date  (Pearse  v.  Coaker,  L.  R.  4  Ex. 
92,  99  ;  38  L.  J.  Ex.  82). 


Forfeiture  and  Relief  against  Forfeiture. 

Land  is  often  held  upon  conditions,  the  breach  of  which  may  cause  the 
holder  to  forfeit  his  estate  or  interest  in  the  land.  Thus,  a  lease  for  a 
term  of  years  usually  contains  a  proviso  entitling  the  landlord  to  re-enter 
upon  the  demised  premises  if  the  tenant  commits  a  breach  gf  any  covenant 
on  his  part  to  be  performed.  The  landlord  is  not  bound  to  take  aidvantage 
of  his  right  of  re-entry  upon  such  a  forfeiture ;  he  may,  and  frequently 
does,  waive  the  forfeiture  (Hef  worth  v.  Pickles,  [1900]  1  Ch.  108 ;  69 
L.  J.  Ch.  55).  Thus,  if  he  accepts  rent  from  the  tenant  after  he  knows 
that  the  breach  of  covenant  has  been  committed,  he  waives  his  right  of 
re-entry.  He  has  an  option  to  determine  the  lease  or  not,  as  he  thinks 
fit.  But  if  he  decides  to  exercise  his  right,  he  must  by  some  unequivocal 
act  indicate  to  the  lessee  his  intention  to  insist  upon  the  forfeiture.  The 
issue  of  a  writ  claiming  possession  is  such  an  unequivocal  act  {Serjeant  v. 
Nash,  [1903]  2  K.  B.  309,  311 ;  72  L.  J.  K.  B.  630,  633). 

A  lease  conditioned  to  be  void  for  the  benefit  of  one  party  is  voidable 
only  at  the  option  of  that  party  {Davenport  v.  Reg.,  3  App.  Cas.  115  ;  47 
L.  J.  P.  C.  8).  A  proviso  in  a  lease  for  re-entry  on  a  condition  broken  can 
operate  only  during  the  term  {Johns  v.  Whitley,  3  Wils.  127),  but  it  will 
extend  to  a  new  implied  tenancy  from  year  to  year  upon  the  terms  of  the 
lease  {Thomas  v.  Packer,  1  H.  &  N.  669  ;'  see  also  Martin  v.  Smith,  L.  R.  9 
Ex.  50  ;  43  L.  J.  Ex.  43).  Sect.  25,  sub-s.  5,  of  the  Judicature  Act,  1873, 
does  not  enable  a  lessor  who  has  mortgaged  the  reversion  after  the  lease  to 
enforce  a  forfeiture  {Matthews  v.  Usher,  [1900]  2  Q.  B.  538  ;  69  L.  J.  Q.  B. 
856).  An  assignee  of  the  reversion  cannot  eject  for  non-payment  of  rent 
unless  the  tenant  has  had  notice  of  the  assignment  before  the  forfeiture 
accrued  {Mallory's  Case,  5  Rep.  1136;  Fraunccs'  Case,  8  Rep.  92  a; 
S.  C,  sub  nom.  Miller  v.  Francis,  1  Godb,  272  ;  Co.  Litt.  215  b) ;  though 
where  the  forfeiture  is  for  causes  other  than  non-payment  of  rent  such 
notice  is  not  necessary  {Scaltock  v.  Harston,  1  C.  P.  D.  106  ;  45  L.  J.  C.  P. 
125). 

If  a  tenant  renounces  his  character  as  tenant  by  setting  up  against  his 
landlord  title  to  the  premises  either  in  a  third  person  or  in  himself,  his  con- 
duct amounts  to  a  "  disclaimer  "  and  his  term  is  thereby  forfeited.  But 
mere  words  will  not  operate  as  a  disclaimer  of  a  lease  for  a  term  certain ; 
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there  must  be  some  act  done  by  the  tenant,  the  efiect  of  which,  if  acquiesced 
in,  would  be  to  impair  the  landlord's  title  {Doe  v.   Wells,  10  A.  &  E. 

427). 

The  Conveyancing  Acts  of  1881  and  1892  (44  &  45  Vict.  c.  41,  s.  14 ; 
55  &  56  Vict.  c.  13,  s.  2),  however,  contain  provisions  strongly  in  favour 
of  a  tenant  in  whose  lease  there  is  such  a  proviso  for  re-entry.  No  landlord 
now  can  bring  an  action  to  enforce  a  forfeiture  and  re-enter  on  the  premises 
unless,  a  reasonable  time  before  he  commenced  the  action,  he  serves  on 
his  tenant  a  notice  setting  out  the  particular  breach  complained  of  and 
requiring  him  to  put  it  right  and  pay  a  sum  of  money  as  compensation. 
But  no  such  notice  is  necessary  where  the  ground  of  forfeiture  is — • 

(i)  Non-payment  of  rent. 

(ii)  Breach  of  a  covenant  against  assigning,  sub-letting  or  parting 
with  the  possession  of  the  demised  property. 

(iii)  Breach  of  a  covenant  in  a  mining  lease  which  allows  the  lessor  to 
inspect  property  or  books  and  accounts. 

(iv)  Bankruptcy  of  the  lessee,  or  the  taking  in  execution  of  the  lessee's 
interest,  unless  the  action  be  commenced  within  one  year  from  the  date 
of  the  bankruptcy  or  of  the  taking  in  execution.  (See  Horsey  Estate,  Ltd.  v. 
Steiger,  [1899]  2  Q.  B.  79,  91 ;  68  L.  J.  Q.  B.  743 ;  Fryer  v.  Ewart,  [1902] 
A.  C.  187  ;  71  L.  J.  Ch.  433). 

In  these  cases,  therefore,  the  landlord  is  not  bound  to  give  any  such 
notice  ;  in  all  other  cases  he  must. 

If,  however,  a  landlord  seeks  to  eject  his  tenant  for  non-payment  of  rent, 
he  win  experience  some  difficulty  unless  the  proviso  for  re-entry  in  his 
lease  contains  the  words  "  whether  the  same  shall  have  been  demanded 
or  not."  If  it  does,  he  has  merely  to  prove  that  the  defendant  had  not 
paid  his  rent.  But  if  it  does  not,  then  he  must  go  further  and  adopt  one 
or  other  of  the  following  courses  : — 

(a)  He  must  either  prove  what  is  called  "  a  common  law  demand  "  of 

the  rent  on  the  premises — a  very  technical  and  difficult  task  ;   or, 

(b)  Under  s.  210  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 

Vict.  c.  76),  he  must  prove  that  a  haK-year's  rent  was  in  arrear 

before  the  writ  was  served,  and  that  there  was  not  to  be  found  on 

the   demised    premises    sufficient    distress    to    countervail    the 

arrears. 

Moreover,  when  a  landlord  seeks  to  enforce  a  forfeiture  for  non-payment 

of  rent,  the  lessee  can  obtain  relief  under  the  same  section.    The  power  of 

granting  relief  given  to  the  Courts  is  now  a  very  wide  one.    If  the  lessee, 

at  any  stage  of  the  proceedings  before  judgment,  pays  into  Court  the  rent 

due  with  costs,  the  action  will  be  stayed.    And  even  after  judgment  has 

been  recovered  he  can  obtain  relief  by  paying  such  rent  and  costs,  provided 

he  does  so  within  six  months  ;  and  so  can  any  assignee,  mortgagee,  or  any 

other  person  claiming  under  the  lessee.     But  if  no  such  payment  be  made 

within  the  six  months,  the  lessee  and  all  claiming  under  him  wiU  be  barred 
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and  foreclosed  from  all  relief  or  remedy,  and  the  lessor  will  hold  the  land 
discharged  from  the  lease. 

The  effect  of  an  order  for  relief  is  to  restore  the  lease  as  if  it  had  never 
become  forfeited  (Derdy  v.  Evans,  [1910]  1  K.  B.  263  ;  79  L.  J.  K.  B.  121). 
A  sub-lessee  may  in  some  cases  be  entitled  to  relief  against  forfeiture 
although  Ms  immediate  lessor,  the  original  tenant,  is  not  {Imray  v.  Oak- 
shette,  [1897]  2  Q.  B.  218  ;  66  L.  J.  Q.  B.  544). 


Parties. 

The  proper  plaintifi  in  an  action  for  the  recovery  of  land  is  the  person 
wlio  is  entitled  to  the  immediate  possession  of  the  land.  He  may  either 
be  the  freeholder  or  the  lessee  of  a  freeholder.  As  between  freeholders 
the  first  tenant  for  life  is  the  proper  plaintifi,  for  he  is  the  person  entitled 
to  the  immediate  possession  of  the  land ;  there  is  no  need  to  join  any 
remainderman  or  reversioner.  Where  the  person  who  claims  possession 
is  a  tenant  in  common,  he  can  sue  alone,  without  joining  the  other  co- 
tenants  in  common  as  co-plaintifis.  All  joint  tenants,  however,  must  be 
joined  on  the  writ  (Lauri  v.  Renad,  [1892]  3  Ch.  402  ;  61  L.  J.  Ch.  580 ; 
RobeHs  V.  Holland,  [1893]  1  Q.  B.  665  ;  62  L.  J.  Q.  B.  621). 

A  lessee  to  whom  a  lease  has  been  granted  can  also  bring  an  action 
although  he  has  never  yet  been  in  actual  possession  of  the  land  demised ; 
for  an  interesse  termini  is  now  a  real  right,  a  right  of  property,  and  not  a 
mere  contractual  right  (c).  Again,  a  person  to  whom  no  lease  has  been 
granted,  but  who  has  merely  an  agreement  for  a  lease,  can  claim  possession 
if  the  agreement  or  correspondence  is  such  that  a  Court  of  Equity  would 
decree  specific  performance  of  the  contract.  He  has  an  equitable  right 
to  possession.  He  must,  however,  join  his  lessor  in  any  action  he  may 
bring  to  recover  possession  of  the  land,  for  a  person  who  has  only  an  equit- 
able right  to  enter  cannot  sue  in  ejectment  without  making  the  owner  of 
the  legal  estate  either  plaintiff  or  defendant  (d). 

To  this  rule,  however,  two  exceptions  have  been  made  by  statute — 

(i)  By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25  (5),  a  mort- 
gagor, if  entitled  for  the  time  being  to  the  possession  or  receipt  of  the  rents 
or  profits  of  any  land,  may  sue  for  such  possession  or  for  the  recovery  of 
such  rents  or  profits  in  his  own  name  only,  so  .long  as  the  mortgagee  has 
not  given  notice  of  his  intention  to  take  possession,  or  to  enter  into  the 

(c)  Such  a  lessee  could  not  bring  an  action  of  trespass,  for  he  has  never  been 
in  possession. 

{d)  This  appears  to  be  still  clear  law  {Allen  v.  Woods,  68  L.  T.  143).  Never- 
theless, in  General  Finance,  dhc,  Co.  v.  Liberator  Permanent  Buildirig  Society, 
10  Ch.  D.  at  p.  24,  Jessel,  M.R.,  said  :  "  The  jurisdiction  in  equity  and  common 
law  is  now  vested  in  every  court  of  justice,  so  that  no  action  for  ejectment  or,  as 
it  is  now  called,  an  aotion  for  the  recovery  of  land,  can  be  defeated  for  the  want 
of  the  legal  esta^?  whero  the  plaintiff  has  the  title  to  the  possession." 
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receipt  of   the  rents  and  profits.     (But  see  Matthews  v.   Usher,  [1900] 
2  Q.  B.  535  ;  69  L.  J.  Q.  B.  856). 

(ii)  By  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  10  (1),  every 
condition  of  re-entry  contained  in  a  lease  shall  be  annexed,  and  incident 
to,  and  go  with,  the  immediate  reversion,  notwithstanding  severance,  and 
shall  be  capable  of  being  enforced  by  the  person  from  time  to  time  entitled 
to  the  income  of  the  land  leased ;  and  by  s.  2  of  the  Conveyancing  Act,  1911 
(1  &  2  Geo.  5,  c.  37),  if  the  reversion  was  assigned  on  or  after  1st  January, 
1912,  the  assignee  can  take  advantage  of  a  right  of  entry  for  a  breach  of 
covenant  which  accrued  to  the  assignor  before  assignment.  Section  10  of 
the  Conveyancing  Act,  1881,  was  no  doubt  primarily  intended  to  deal  with 
cases  in  which  the  reversion  has  been  severed  ;  but  it  has  been  construed 
as  meaning  that  a  person  who  is  only  equitably  entitled  to  the  rent  reserved 
by  a  lease  could  enforce  a  proviso  for  re-entry  against  the  tenant,  although 
the  legal  reversion  immediately  expectant  on  the  termination  of  the  lease 
was  vested  in  another  person  who  is  no  party  to  the  action  (e). 

If  the  person  claiming  possession  of  freehold  property  has  died,  the'  proper 
plaintiffs  in  an  action  for  the  recovery  of  land  are  at  first  his  personal  repre- 
sentatives ;  for  on  them  by  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  o.  65),  s.  1, 
the  freehold,  both  legal  and  equitable,  of  a  deceased  person  now  devolves  until 
by  the  assent  or  conveyance  of  such  personal  representatives  it  vests  in  the 
devisee  or  heir  at  law.  Hence,  if  a  freeholder  dies  leaving  a  will,  his  land  at  once 
vests  in  his  executors,  and  they  alone  can  bring  an  action  for  the  recovery  of  it 
until  they  assent  to  its  vesting  in  the  devisee  (if  any)  named  in  the  will  or,  if 
none  be  named,  in  the  heir.  Should  the  executors  unduly  postpone  assent,  it 
would  be  open  to  the  devisee  or  heir  to  apply  to  the  Court  for  leave  to  bring  the 
action  in  the  name  of  the  executors,  and,  in  a  proper  case,  this  wiU  be  granted 
upon  terms  which  adequately  indemnify  the  executors  against  liability  for  costs. 

On  the  other  hand,  if  a  freeholder  dies  intestate,  apparently  his  lands  at  once 
vest  in  his  heir  until  letters  of  administration  be  granted  to  another.  (See  the 
dictum  of  North,  J.,  m  John  v.  John,  [1898]  2  Ch.  at  p.  576 ;  67  L.  J.  Ch.  616 ; 
and  Ingpen  on  Executors,  p.  196).  As  soon  as  an  administrator  is  thus  appointed, 
the  legal  estate  in  the  land  passes  to  him  by  operation  of  law.  His  title  relates 
back  to  the  tune  of  the  death  (In  the  goods  of  Pryse,  [1904]  P.  301),  and  remams 
in  him  untU  he  assents  to  its  being  re-vested  in  the  heir.  Again,  if  a  man  dies 
leaving  a  wiU  by  which  he  devises  his  freeholds  and  appoints  executors  who 
predecease  him^  the  legal  estate  will,  it  seems,  pass  to  the  devisee  under  the 
former  law,  and  remain  in  him  until  the  Court  grants  to  some  one  else  letters  of 
administration  cum  testamento  annexo. 

Strictly  all  persons  who  are  actually  in  physical  possession  of  the  property 
should  be  made  defendants.  "  In  ejectment  the  tenant  in  possession 
must  be  sued  "  (per  Lord  Tenterden,  C.  J.,  in  Berkeley  v.  Ditmry  and  another, 
10  B.  &  C.  113).     It  is  neither  necessary  nor  proper  to  join  any  person  who 

(e)  This  view  receives  some  colour  from  the  decision  of  the  Court  of  Appeal  in 
Turner  v.  Walsh,  [1909]  2  K.  B.  484 ;  78  L.  J.  K.  B.  753,  though  it  does  not 
decide  the  point. 
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is  merely  in  receipt  of  the  rents  and  profits  of  the  land  (Common  Law 
Procedure  Act,  1852,  s.  168).  But  where  a  large  number  of  persons  are 
in  occupation  of  the  premises  who  all  claim  title  under  the  same  lessor, 
the  rule  is  relaxed  and  the  plaiatifE  is  allowed  merely  to  make  that  lessor 
defendant  {Minet  v.  Johnson,  63  L.  T.  507  ;  Geen  v.  Herring,  [1905]  1  K.  B. 
152  ;  74  L.  J.  K.  B.  62).  By  sect.  209  of  the  same  Act,  the  tenant  is  bound, 
under  penalty  of  three  years'  rent,  "  forthwith "  to  give  notice  to  his 
landlord  that  a  writ  in  ejectment  has  been  served  on  him.  And  the  land- 
lord can  then  at  once  obtain  leave  to  appear  and  defend  the  action  under 
Ord.  XII.,  rr.  25,  26,  27  (see  post,  pp.  894,  898).  The  Master  will  grant 
such  leave  on  an  ex  parte  application  to  any  person  who,  by  himself  or  his 
tenant,  is  in  possession  of  the  land  sought  to  be  recovered  in  the  action, 
although  he  is  not  named  on  the  writ. 


Joinder  of  Causes  of  Action. 


Since  the  passing  of  the  Judicature  Act,  it  has  been  the  general  rule,  as 
we  have  seen,  ante,  p.  25,  that  any  number  of  causes  of  action  between  the 
same  plaintiff  and  the  same  defendant  may  be  joined  on  one  writ.  But  in 
an  action  for  the  recovery  of  land  the  plaintiff  has  not  so  large  a  liberty. 
Nevertheless,  rule  2  of  Ord.  XVIII.  permits  the  joinder  of  practically 
every  kind  of  claim  which  a  plaintiff  would  ordinarily  wish  to  join.  Under 
this  rule  the  plaintifi  may  without  leave  join  with  his  claim  for  recovery  of 
possession  of  the  land  a  claim  for— 

1.  Mesne  profits  (see  ante,  p.  872). 

2.  Arrears  of  rent. 

3.  "Double  value  "(/). 

4.  Damages  for  breach  of  any  contract  under  which  the  land  or  any  part 
of  it  is  held. 

5.  Damages  for  any  wrong  or  injury  to  the  premises  claimed. 

The  rule  also  permits  a  claim  for  possession  to  be  raised  incidentally 
in  an  action  for  foreclosure  or  redemption. 

(/)  A  tenant  who  wilfully  holds  over  after  the  expiration  of  his  term  of 
tenancy  and  "  after  demand  made  and  notice  in  writing  "  is  liable  to  "  pay  at 
the  rate  of  double  the  yearly  value"  of  the  land  during  the  time  he  so  holds  over 
(4  Geo.  II.,  c.  28,  f.  1 ;  and  see  ante,  p.  187).  Such  "  double  value  "  must  be  care- 
fully distinguished  from  "  double  rent."  A  tenant,  who  has  given  his  landlord 
a  notice  to  q\iit  and  who  fails  to  give  up  possession  of  the  land  at  the  time 
specified  in  such  notice,  is  liable  to  pay  double  rent  during  the  time  he  continues 
in  possession  (11  Geo.  II.,  c.  19,  s.  18 ;  and  see  ante,  p.  188).  Both  these  penal 
sums  are  stUl  recoverable,  but  they  are  very  rarely  claimed.  A  claim  for  double 
value  can  be  joined  on  the  writ  in  an  action  for  the  recovery  of  land  ;  but  a  claim 
for  double  rent  apparently  cannot.  Penal  rents  reserved  in  the  lease  of  an 
agricultural  "  holding  "  can  now  be  enforced  only  so  far  as  special  damage  can 
be  established  (8  Edw.  7,  c.  28,  s.  25). 
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But  when  a  plaintiff  desires  to  specially  indorse  his  writ,  he  can  only 
add  to  his  claim  for  recovery  of  the  land — 

(i)  A  claim  for  rent  in  arrear ; 

(ii)  A  claim  for  mesne  profits.  He  is  by  the  words  of  Ord.  III.,  r.  6, 
expressly  permitted  to  add  this  claim,  although  it  is  in  its  nature  un- 
liquidated. 

If  the  plaintiff  desires  to  join  any  other  claim  not  included  in  the  above  Ust, 
he  must  apply  to  the  Master  for  leave,  though  it  would  be  seldom  that  any  other 
such  claim  could  be  conveniently  tried  in  an  action  for  the  recovery  of  land  {g). 

Though  the  plaintiff  may  join  no  other  causes  of  action,  nevertheless  the  same 
cause  of  action  may  entitle  him  to  reUef  of  various  kinds.  Thus,  no  leave  is 
required  to  join  a  claim  for  an  injunction,  or  for  an  account  of  rents  and  profits, 
or  for  a  receiver,  or  for  any  declaration  that  merely  establishes  the  plaintiff's 
right  to  possession  :  for  all  these  thmgs  are  sunply  machinery  to  enforce  the 
plamtiff's  one  cause  of  action.  (QUdUll  v.  Hunter,  14  Ch.  D.  492  ;  49  L.  J.  Ch. 
333).  But  a  claim  for  a  substantive  declaration  of  title,  not  merely  auxiliary  to 
a  claun  for  possession,  is  a  separate  cause  of  action  and  cannot  be  joined  without 
leave. 

If  the  defendant  considers  that  several  causes  of  action  have  been  joined  on 
one  writ  which  cannot  conveniently  be  tried  together,  he  may  apply  under 
Ord.  XVm.,  rr.  8,  9,  to  have  some  excluded,  even  though  no  leave  was  necessary 
for  then-  joinder.  (See  Saccharin  Corporation  v.  Wild,  [1903]  1  Oh.  410 ;  72 
L.  J.  Oh.  270.)  Where  leave  is  necessary  the  plamtiff  must  file  an  affidavit  and 
apply  for  leave  to  a  Master  or  district  registrar.  Strictly  he  should  do  this  before 
the  writ  is  issued ;  but  leave  can  be  given  subsequently  (Lloyd  v.  Oreat  Western 
Dairies  Co.,  [1907]  2  K.  B.  727  ;  76  L.  J.  K.  B.  924).  If  claims  be  improperly 
jomed  without  leave,  still  this  hregularity  is  waived  if  the  defendant,  without 
raising  the  objection,  subsequently  takes  any  step  in  the  action,  which  would  be 
neither  necessary  nor  useful  if  he  intended  to  rely  on  that  objection  {per  Cave,  J., 
in  Rein  v.  8tein,  66  L.  T.  at  p.  471).  He  is  supposed  to  know  the  law,  and  there- 
fore has  notice  of  the  irregularity  as  soon  as  he  sees  the  writ  or  pleading. 

Pleadings. 

The  rules  as  to  pleadings  in  an  action  for  the  recovery  of  land  differ  in 
some  respects  from  those  which  govern  other  actions.  These  differences 
are  mainly  due  to  the  principle  of  the  common  law,  to  which  we  have 
already  referred  {ante,  p.  871),  that  the  plaintiff  in  such  an  action  must 
recover  by  the  strength  of  his  own  title,  and  not  by  reason  of  any  defect 
in  the  title  of  the  person  in  possession.  Hence  as  a  general  rule  the  plaintiff 
must  set  out  in  his  Statement  of  Claim  the  steps  by  which  the  land  has 
devolved'  on  himself,  showing  each  link  in  his  title,  and  all  other  facts 
which  show  that  he  was  entitled  to  possession  of  the  land  at  the  date 
of  the  writ  {PMKpps  v.  PMUpps,  4  Q.  B.  D.  127  ;  48  L.  J.  Q.  B.  135  ; 
Davis  v.  James,  53  L.  J.  Ch.  523  ;   and  see  Odgers  on  The  Common  Law, 

{g)  See,  however,  Cook  v.  Enchmarch,  2  Ch.  D.  Ill  ;   45  L.  J.  Ch.  604,  where 
leave  was  granted  to  join  a  claim  for  the  cancellation  of  deeds  relating  to  the  land. 
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pp.  1245 — 1262).  But  the  language  of  the  title  deeds  need  not  be  set 
out,  unless  the  precise  words  are  material  (Ord.  XIX.,  r.  21  ;  Darhyshire  v. 
Leigh,  [1896]  1  Q.  B.  554  ;  65  L.  J.  Q.  B.  560). 

To  this  rule  there  are  two  exceptions  : — 

(i)  Prior  possession,  however  short,  is  a  sufficient  primd  facie  title  against 
a  wrongdoer.  Thus,  if  the  plaintiff  was  recently  in  possession,  and  has 
been  ejected  by  the  defendant  wrongfully  and  not  by  process  of  law,  it  is 
enough  for  him  to  plead  these  facts  {Doe  v.  Dyeball,  M.  &  M.  346 ;  3 
C.  &  P.  610 ;  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1 ;  and  compare  the 
Praetor's  interdict  Unde  vi  and  the  Assize  of  Novel  disseisin). 

(ii)  Where  the  defendant  is  estopped  from  denying  the  plaintiff's  title, 
as,  for  instance,  where  the  relation  of  landlord  and  tenant  existed  between 
them.  A  tenant  is  estopped  from  denying  that  his  landlord  who  put  him 
in  possession  of  the  land  then  had  title  so  to  do,  or  that  his  landlord  from 
whom  he  has  accepted  a  lease  then  had  title  to  grant  that  lease,  or  that  his 
landlord  to  whom  he  paid  rent  then  had  title  to  receive  that  rent.  Hence, 
where  a  landlord  seeks  to  recover  the  possession  of  the  demised  premises 
from  his  late  tenant,  it  is  only  necessary  for  him  to  show  in  the  Statement 
of  Claim  the  creation  of  the  relationship  of  landlord  and  tenant,  its  deter- 
mination before  action,  and  the  defendant's  continued  possession  of  the 
premises.  He  should  state  the  date  of  any  lease  or  written  agreement 
under  which  the  premises  were  held,  the  date  of  any  assignment  of  the 
reversion  and  the  date  of  the  determination  of  the  defendant's  tenancy. 
But  it  is  not  necessary  for  him  to  set  out  his  own  title. 

In  any  case  the  Statement  of  Claim  must  show  that  there  was  a  right  of 
entry  in  the  plaintifi  at  the  date  of  the  writ ;  or  if  mesne  profits  be  claimed 
from  an  earlier  date,  at  that  earlier  date. 

If  the  defendant  sets  up  in  his  Defence  a  title  prior  to  that  which  the 
plaintifi  has  set  out,  the  plaintifi  may  amend  his  Statement  of  Claim  and 
set  out  his  earlier  title. 

The  law  deems  any  one,  who  is  in  possession  of  land,  to  be  its  owner 
until  the  contrary  be  proved  {Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1).  Hence 
in  an  action  for  the  recovery  of  land  the  defendant  is  permitted  to  state 
merely  that  is  he  in  possession,  and  thus  to  conceal  all  defects  in  his  title 
(Ord.  XXI.,  r.  21,  cited  ante,  p.  448).  This  plea  is  accepted  as  a  denial  of 
every  allegation  of  fact  alleged  in  the  Statement  of  Claim ;  moreover, 
under  it  the  defendant  may — in  spite  of  rr.  13,  15,  and  17  of  Ord.  XIX. — 
set  up  at  the  trial  any  legal  defence,  even  the  Statute  of  Limitations, 
without  any  notice  to  the  plaintifi.  But  to  this  rule  there  is  one  important 
exception.  If  the  defence  depends  on  an  equitable  estate  or  right,  or  if 
the  defendant  claims  relief  upon  any  equitable  ground  against  any  right 
or  title  asserted  by  the  plaintifi,  he  must  set  out  such  estate,  right  or 
claim  specially  in  his  Defence,  and  state  explicitly  the  facts  on  which  it  is 
based.  The  defendant  may  also  plead  a  counterclaim,  e.g.,  for  relief 
against  forfeiture  {Cholmeley's  School  v.  Sewell,  [1893]  2  Q.  B.  254 ;    62 
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L.  J.  Q.  B.  476),  or  for  specific  performance  of  an  agreement  to  grant  him 
a  lease  or  sell  him  the  land. 

The  cases  in  which  a  tenant  is  entitled  to  claim  relief  against  his  landlord 
have  been  already  described,  ante,  p.  875. 

If  the  plaintiff  merely  wishes  to  deny  what  the  defendant  has  stated  in 
his  Defence,  no  Eeply  need  be  delivered ;  for  all  material  statements  of  fact 
in  the  Defence  will  "  be  deemed  to  have  been  denied  and  put  in  issue  " 
without  any  further  pleading  (Ord.  XXVII.,  r.  13).  But  if  the  plaintiff 
desires  to  do  more  than  merely  traverse  the  allegations  contained  in  the 
Defence,  he  must  deliver  a  special  Reply  (h) .  And  for  this  purpose  he  must 
first  obtain  an  order  from  the  Master ;  for,  except  in  Admiralty  actions, 
no  Reply  can  be  delivered  without  leave. 

A  joinder  of  issue  only  contradicts.  Hence  the  plaintiff  must  be  careful 
not  to  join  issue  merely  where  he  ought  to  allege  new  facts  or  to  raise  an 
objection  in  point  of  law.  He  must  expressly  plead  "  all  such  grounds  of 
reply  as,  if  not  raised,  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  proceeding 
pleadings  "  (Ord.  XIX.,  r.  15). 

But  the  plaintiff  cannot  start  a  new  claim  in  his  Reply  different  in  its 
nature  from  that  put  forward  in  the  Statement  of  Claim.  Thus,  if  the 
Statement  of  Claim  alleges  that  the  defendant  is  a  trespasser,  he  cannot 
in  his  Reply  turn  round  and  claim  rent  from  him  as  a  tenant  (see  ante,  p.  477) . 

(h)  In  Ireland  it  has  been  decided  that  in  an  action  for  the  recovery  of  land  no 
reply  other  than  a  joinder  of  issue  can  be  pleaded  to  a  plea  that  the  defendant 
is  in  possession  {Coppinger  v.  Norton,  [1902]  2  I.  E.  241). 
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CHAPTEE  XI. 

PLEADINGS  IN  ACTIONS  FOR  THE  RECOVERY  OF  LAND. 

Statements  of  Claim  in  such  actions  may  be  conveniently  divided  into 
three  classes — 

(I.)  Where  the  Claim  can  be  specially  indorsed  on  the  writ. 
(II.)  Where  the  relation  of  Landlord  and  Tenant  has  existed  between 
the  parties,  but  the  Claim  cannot  be  specially  indorsed. 

(III.)  Where  the  relation  of   Landlord  and  Tenant  has  never  existed 
between  the  Parties. 


I. — Special  Indorsements. 

For  some  years  after  the  passing  of  the  Judicature  Act  no  writ  could  be 
specially  indorsed  for  a  claim  for  the  recovery  of  land.  But  in  1883  and 
again  in  1902,  additions  were  made  to  Ord.  III.,  r.  6,  which  now  concludes 
as  follows : — 

"  (F)  In  actions  for  the  recovery  of  land  (with  or  without  a  claim  for 
rent  or  mesne  profits)  by  a  landlord  against  a  tenant  whose  term  has 
expired  or  has  been  duly  determined  by  notice  to  quit  or  has  become 
liable  to  forfeiture  for  non-payment  of  rent,  or  against  persons  claiming 
under  such  tenant." 

Hence  a  writ  can  now  be  specially  indorsed  with  a  claim  for  the  recovery 
of  land  in  four  cases,  viz.,  where  the  defendant  is — 
(i)  a  tenant  whose  term  has  expired  ;   or 

(ii)  a  tenant  whose  term  has  been  duly  determined  by  a  notice  to  quit ;  or 
(iii)  a  tenant  whose  term  has  become  liable  to  forfeiture  for  non-payment 
of  rent ;  or 
(iv)  a  person  claiming  under  any  such  tenant. 

And  in  each  of  these  cases  the  plaintiff  may  include  in  the  special  in- 
dorsement a  claim  for  rent  or  mesne  profits,  although  the  latter  claim  is 
unliquidated. 

The  great  advantage  which  a  plaintifi  gains  by  specially  indorsing  his 
writ  is  that  it  enables  him  to  apply  for  summary  judgment  under  Ord.  XIV. 
It  must  be  remembered,  however,  that  Clause  (F)  of  Ord.  HI.,  r.  6,  is  only 
intended  to  apply  to  clear  and  simple  cases,  e.g.,  where  it  is  not  disputed 
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that  the  relation  of  landlord  and  tenant  exists  between  the  parties, 
because  the  plaintiff  and  defendant  are  the  original  lessor  and  lessee, 
or  because  the  defendant  has  paid  rent  to  the  plaintiff,  or  has  otherwise 
estopped  himself  from  denying  the  plaintiff's  title  (Casey  v.  Hellyer,  17 
Q.  B.  D.  97  ;  55  L.  J.  Q.  B.  207 ;  Jones  v.  Stom,  [18941  A.  0.  122  ;  63 
L.  J.  P.  C.  68  ;  and  see  Ho-pldns  v.  Collier,  29  Times  L.  R.  367). 


*(i)  Wiiere  the  Term  has  exipired  (a). 
Statement  of  Claim. 

1.  The  plaintifi's  claim  is  to  recover  possession  of  a  cottage  and  two 
fields,  situate  at  Whetstone,  in  the  Parish  of  Finchley,  in  the  county  of 
Middlesex,  and  numbered  490,  491,  and  492  on  the  Tithe  Apportionment 
Map  (6). 

2.  The  said  cottage  and  fields  were  demised  by  the  plaintifi  to  the 
defendant  by  a  lease  in  writing  dated  September  17th,  1900,  for  the  term 
of  seven  years  at  the  yearly  rental  of  £60,  payable  quarterly. 

3.  The  said  term  expired  on  September  29th,  1907. 

4.  The  defendant  has  not  paid  the  quarter's  rent  which  fell  due  on 
September  29th,  1907,  or  any  part  thereof ;  and  the  plaintiff  claims  the 
sum  of  £14  10s.  for  arrears  of  rent,  less  tax. 

5.  The  plaintifi  also  claims  mesne  profits  from  September  29th,  1907, 
tiU  possession  of  the  said  cottage  and  fields  is  delivered  up  to  him  (c). 

(o)  The  date  of  the  lease  must  be  given  ;  and  it  is  better  always  to  state  the 
commencement  and  the  length  of  the  term,  though  this  is  not  absolutely  necessary 
{Hanmer  v.  Clifton,  [1894]  1  Q.  B.  238).  The  word  "  term  "  includes  a  tenancy 
at  will,  and  also  it  seems  a  tenancy  by  sufEerance  [Dauhuz  v.  Lavington,  13  Q.  B.  D. 
347  ;  53  L.  J.  Q.  B.  283  ;  HaU  v.  Comfort,  18  Q.  B.  D.  11 ;  56  L.  J.  Q.  B.  185). 

(6)  There  were  no  pleadings  in  an  action  of  ejectment  from  1852  to  1875. 
Hence  it  was  absolutely  necessary  that  the  writ  should  define  clearly  the  premises 
claimed  by  the  plaintifiE,  so  that  the  sheriEE  might  know  exactly  of  what  lands  he 
was  to  put  the  plaintiff  into  possession,  if  the  action  succeeded.  And  the  same 
necessity  stiU  exists  as  the  defendant  may  not  think  fit  to  enter  an  appearance, 
for  then  no  pleadings  wiU  be  delivered.  Hence  the  indorsement  on  the  writ, 
whether  special  or  general,  must  always  precisely  define  the  premises  sought  to 
be  recovered.  This  also  enables  the  defendant  to  avail  himseK  of  the  power 
given  him  by  Ord.  XII.,  r.  28,  and  "  limit  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  writ "  ;  in  which  case  he  must  describe  "  that  part  with 
reasonable  certainty  in  his  memorandum  of  appearance,  or  in  a  notice  intituled 
in  the  action  and  signed  by  him  or  his  soKcitor,"  and  the  plaintiff  can  then  at 
once  enter  judgment  for  the  rest  of  the  premises  specified  on  the  writ  (Ord.  XTTT. 
r.8). 

(c)  Mesne  profits  can  be  claimed  from  the  date  of  the  defendant's  entry  on 
the  land  till  possession  is  given  to  the  plaintiff  (Southport  Tramways  Co.  v.  Qandy, 
[1897]  2  Q.  B.  66  ;  66  L.  J.  Q.  B.  532). 
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*Clai)ii  by  Mortgagee  against  Mortgagor  for  Possession  on  Determination  of 
a  Tenancy  at  Will  created  by  an  Attornment  Clause  (d). 

1.  The  plaintifi  claims  the  possession  of  a  house  and  premises  No. , 

Street,  in  the  ■ of  ■ , 

2.  By  an  indenture  dated  the  ■ ,  19 — ,  the  defendant  mortgaged 

the  said  house  and  premises  to  the  plaintiff,  and  the  said  indenture  con- 
tained an  attorimient  clause  by  which  the  defendant  became  tenant  at 
will  thereof  to  the  plaintiff. 

3.  The  defendant's  tenancy  was  determined  by  demand  [and  notice  to 
quit]  in  writing  dated  the ,  19 — . 


See  a  form  in  Daubuz  v.  Lavington,  13  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  283. 


*(ii)  Where  the  Tenancy  has  been  duly  Determined  by  a  Notice  to  Quit  (e). 

1.  The  plaintiS's  claim  is  to  recover  possession  of  the  premises  known 
as  Laburnum  Lodge,  Manchester  Eoad,  in  the  borough  of  Wigan,  in  the 
county  of  Lancashire. 

{d)  A  mortgagor,  who  by  the  terms  of  the  mortgage  deed  attorns  tenant  to 
the  mortgagee,  is  a  tenant  within  Ord.  IIL,  r.  6  (F) ;  and  judgment  can  be  signed 
against  him  vinder  Ord.  XIV.,  if  the  tenancy  has  been  duly  determined  (Kemp  v. 
Lester,  [1896]  2  Q.  B.  162  ;  65  L.  J.  Q.  B.  532  ;  PilUngton  v.  Power,  [1910]  2 
I.  R.  194).  T^he  pro-vision  of  the  Bills  of  Sale  Act,  1878,  s.  6,  which  requires 
certain  attornments  to  be  registered,  does  not  affect  the  right  to  recover  possession 
of  the  land  {Mumford  v.  Collier,  25  Q.  B.  D.  279  ;  59  L.  J.  Q.  B.  552  ;  see  In  re 
Willis,  21  Q.  B.  D.  384  ;  67  L.  J.  Q.  B.  634  ;  Green  v.  Marsh,  [1892]  2  Q.  B.  330  ; 
61  L.  J.  Q.  B.  442). 

(e)  Notice  to  Quit.] — A  tenancy  from  year  to  year  can  in  general  be  determined 
by  a  notice  to  quit.  The  notice  may  be  given  by  either  party.  When  once  given 
it  can  only  be  withd^a^vn  by  assent  of  both  parties  {Blyth  v.  Bennett,  13  C.  B.  178). 
In  the  absence  of  express  stipulation  between  the  parties,  the  common  law  requires 
the  notice  to  be  a  half-year's  notice  to  quit  at  the  end  of  the  first  or  some  other 
year  of  the  tenancy  (Sidebofham  v.  Holland,  [1895]  1  Q.  B.  378  ;  64  L.  J.  Q.  B. 
200).  When  an  agreement  for  a  yearly  tenancy  provides  for  a  three  months' 
notice,  such  notice  must  expire  with  a  year  of  the  tenancy  [Dixon  v.  Bradford 
Co.,  [1904]  1  K.  B.  444  ;  73  L.  J.  K.  B.  136  ;  Lewis  v.  Baker,  [1905]  2  K.  B.  576 ; 
74  L.  J.  K.  B.  617) ;  but  this  is  otherwise  where  the  agreement  of  tenancy  ex- 
pressly provides  that  the  notice  may  be  given  at  any  time  (Soames  v.  Nicholson, 
[1902]  1  K.  B.  157  ;  71  L.  J.  K.  B.  24).  The  half-year  rule  does  not  apply  to 
tenancies  of  incorporeal  hereditaments  as  to  which  a  reasonable  notice  is  sufficient 
[Lowe  V.  Adams,  [1901]  2  Ch.  598  ;  70  L.  J.  Ch.  783). 

A  notice  to  quit,  when  given  on  behalf  of  the  landlord  by  a  person  not  authorised 
by  him  at  the  time  when  the  notice  begins  to  run,  to  give  it,  cannot  be  made  vaUd 
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2.  The  defendant  teld  the  said  premises  of  the  plaintiff  as  tenant  from 
year  to  year.    His  tenancy  commenced  on  March  25th,  1908. 

3.  The  plaintiS  duly  determined  the  said  tenancy  by  serving  on  the 
defendant  on  September  27th,  1913,  a  notice  to  quit  the  said  premises 
on  March  25th,  1914 ;  yet  the  defendant  wrongfully  holds  possession  of 
the  said  premises. 

4.  The  plaintiff  also  claims  the  mesne  profits  of  the  said  premises  from 
March  25th,  1914,  till  possession  be  delivered  up. 


*  (iii)  Where  the  Term  is  forfeited  for  non-payment  of  Rent  {/). 

1.  By  an  agreement  in  -writing,  dated  September  22nd,  1907,  the 
plaintiff  let  to  the  defendant  a  house.  No.  52,  Broad  Street,  Bristol,  for  the 

by  a  subsequent  ratification  (Doe  d.  Mann  v.  Walters,  10  B.  &  C.  626 ;  Doe  d.  Lister 
V.  Ooldwin,  2  Q.  B.  143,  146 ;   Wright  d.  Fisher  v.  Cuthell,  5  East,  491,  498). 

When  the  tenancy  is  other  than  yearly,  a  reasonable  notice,  in  the  absence  of 
express  stipulation,  must  be  given  ;  what  is  customary  is  probably  the  reasonable 
notice  {Jones  v.  Mills,  10  C.  B.  N.  S.  788 ;  31  L.  J.  C.  P.  66).  Where  a  week's 
notice  is  agreed  on,  seven  clear  days'  notice  must  be  given  (Weston  v.  Fidler, 
88  L.  T.  769).     A  "  month  "  ordinarily  means  a  lunar  month.     (See  ante,  p.  78.) 

A  notice  to  quit  is  not  rendered  unnecessary  by  the  assignment  of  the  term  or 
of  the  reversion,  whether  such  assignment  is  by  act  of  one  of  the  parties,  or 
otherwise  {Maddon  d.  Baker  v.  White,  2  T.  E.  159  ;  Doe  d.  Shore  v.  Porter,  3  T.  R. 
13). 

The  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  provides  (s.  22)  that  in 
the  case  of  tenancies  within  that  Act,  "  Where  a  half-year's  notice,  expiring  with 
a  year  of  tenancy,  is  by  law  necessary  and  sufficient  for  the  determination  of  a 
tenancy  of  a  holding  from  year  to  year,  a  year's  notice  so  expiring  shall,  by  virtue 
of  this  Act,  be  necessary  and  sufficient  for  such  determination,  unless  the  land- 
lord and  the  tenant  agree  in  writing  that  this  section  shall  not  apply,  in  which 
case  a  half-year's  notice  shall  be  sufficient ;  but  nothing  in  this  section  shall 
extend  to  a  case  where  a  receiving  order  in  bankruptcy  is  made  against  the  tenant." 
A  yearly  tenancy,  made  determinable  by  express  agreement  on  a  half-year's  or  a 
six  months'  notice,  is  not  within  this  section  {Wilkinson  v.  Calvert,  3  C.  P.  D.  360  ; 
47  L.  J.  Q.  B.  679  ;  Barlow  v.  Teal,  15  Q.  B.  D.  501 ;  54  L.  J.  Q.  B.  564). 

A  notice  to  quit  is  only  necessary  where  the  tenancy  is  admitted ;  and  where  the 
tenant  disclaims  and  denies  his  landlord's  title,  he  thereby  renders  a  notice  to  quit 
unnecessary  and  waives  his  right  to  such  notice  {Doe  d.  Calvert  v.  Frowd,  4  Bing. 
660  ;  Doe  d.  Orubb  v.  Grubb,  10  B.  &  C.  816  ;  Vivian  v.  Moat,  16  Ch.  D.  730  ;  50 
L.  J.  Ch.  331). 

(/)  As  to  forfeiture  generally,  see  ante,  p.  874.  There  is  only  one  case  in 
which  a  landlord  can  specially  indorse  his  writ  with  a  claim  for  re-entry  on  a 
forfeiture  under  Ord.  III.,  r.  6,  and  so  take  advantage  of  Ord.  XIV.,  namely, 
forfeiture  for  non-payment  of  rent ;  and  he  can  only  do  this  where  the  lease 
oontams  a  proviso  for  re-entry  on  non-payment  of  the  rent  {Burn.^  v.  Walford 
(1884),  W.  N.  31  ;  Arden  v.  Boyce,  [1894]  1  Q.  B.  796  ;  63  L.  J.  Q.  B.  338).  To 
this  case  s.  14  of  the  Conveyancing  Act,  1881,  does  not  apply ;  the  tenant  can 
only  obtain  relief  under  the  Common  Law  Procedure  Acts,  1852  and  1860  (15  &  16 
Vict.  c.  76,  ss.  210—212  ;  23  &  24  Vict.  o.  126,  s.  1). 
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term  of  three  years  from  September  29tli,  1907,  at  the  yearly  rent  of  £120, 
payable  quarterly. 

2.  By  the  said  agreement,  the  defendant  promised  to  pay  the  said  rent 
in  equal  quarterly  instalments  on  the  usual  quarter  days.  The  said 
agreement  also  contained  a  clause  entitling  the  plaintiff  to  re-enter  in 
case  the  said  rent  was  more  than  twenty- one  days  in  arrear,  whether  the 
rent  due  had  been  legally  demanded  or  not. 

3.  The  defendant  took  possession  of  the  said  house  under  the  said 
agreement,  and  is  stiU  in  possession  thereof.  He  paid  the  plaintiff  rent 
up  to  Lady  Day,  1908  ;  he  has  paid  no  rent  which  has  accrued  since  that 
day. 

The  plaintiff  claims — 

(i)  Possession  of  the  said  house  ; 

(ii)  £150,  being  live  quarters'  arrears  of  rent ; 

(iii)  Mesne  profits  from  date  of  writ  (June  25th  1909)  till  possession  of 
the  said  house  is  delivered  to  the  Plaintiff. 


*Claim  under  the  C.  L.  P.  Act,  1852,  for  Possession  on  a  Forfeiture  for 
Non-payment  of  Rent. 

1.  The  plaintiff,  by  deed  dated  the ,  19 — ,  let  to  the  defendant 

a  messuage  and  premises  known  as ,  at ,  for  a  term  of years 

from  the ,  19 — ,  at  the  yearly  rent  of  £ ,  payable  quarterly 

on  the  usual  quarter  days. 

2.  The  said  deed  contained  a  proviso  for  re-entry  entitling  the  plaintiff 
to  re-enter  upon  the  said  messuage  and  premises  in  case  the  said  rent 
should  be  in  arrear  for  21  days. 

3.  On  the ,  19 — ,  a  quarter's  rent  became  due,  and  on  the 

,  19 — ,  another  quarter's  rent  became  due,  and  on  the , 

19 — ,  both  had  been  in  arrear  for  21  days,  and  both  are  still  due. 

4.  Before  the  writ  in  this  action  was  issued  or  served  (g)  the  said  two 
quarters'  rent,  making  one  half-year's  rent,  was  due,  and  no  sufficient 
distress  was  to  be  found  on  the  said  messuage  and  premises  counter- vailing 
the  said  arrears  of  rent  then  and  still  due. 

The  plaintiff  claims — 

(1)  Possession  of  the  said  premises. 

(2)  £ arrears  of  rent. 

(3)  Mesne  profits  since  the  — — ,  19 — . 


*  General  Form  of  a  Claim  to  Recover  Possession  of  Demised  Premises. 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  premises 
called  Church  Farm,  in  the  parish  of  St.  James,  in  the  county  of  Surrey, 

(g)  It  is  sufficient  if  it  shall  be  made  to  appear  to  the  Court  "  that  halt  a  year's 
rent  was  due  before  the  said  writ  was  sewed  "  (C.  L.  P.  Act,  1852,  s.  210). 
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which  was  let  by  the  plaintifi  to  the  defendant  by  a  deed  dated  the 

.  19 —  [or,  as  the  case  may  be],  for  the  term  of  three  years  from  the 

29th  of  September,  19—,  which  term  expired  on  the ,  19— 

[or,  as  tenant  from  year  to  year  from  the ,  19—,  which  said 

tenancy  was  duly  determined  by  notice  to  quit  given  on  the , 

19—,  by  a  notice  in  writing  dated  that  day  [or,  which  term  has  become 

liable  to  forfeiture  for  non-payment  of  £ for  [one  quarter's,  or,  as  the 

case  may  be]  rent  due  and  payable  the   day  of ,  19—]  and  ex- 
piring on  the ,  19—]. 

The  plaintiff  claims — 
(i)  Possession, 

(ii)  £ for  the  rent  aforesaid. 

(iii)  £50  mesne  profits  since  the ,  19 — . 

{The  above  form  is  framed  from  that  given  in  B.  S.  C,  1883,  Aff.  G., 

Sect.  VII.,  No.  1.) 


*  (iv)  Where  the  Action  is  brought  by  a  Landlord  against  a  Person  claiming 
under  a  Tenant  (h). 

1.  By  a  lease  dated  December  20th,  1908,  the  late  John  Hopkins 
demised  to  one  Eobert  CoUier  the  farm  known  as  One  Elm  Farm,  in  the  parish 
of  Charlecombe,  in  the  county  of  Somerset,  for  the  term  of  three  years  from 
March  25th,  1908,  and  thenceforward  from  year  to  year,  at  the  yearly 
rent  of  £100,  payable  by  equal  quarterly  instalments  on  the  usual  quarter 
days. 

2.  By  a  deed  dated  March  12th,  1912,  the  said  Eobert  Collier  assigned 
his  interest  in  the  said  farm  to  the  defendant,  who  at  once  entered  thereon 
and  paid  rent  to  the  said  John  Hopkins. 

3.  The  said  John  Hopkins  died  on  January  5th,  1913.  By  his  last 
wiU,  dated  May  11th,  1912,  he  devised  all  his  property,  real  and  personal, 
to  the  plaintiffs  and  appointed  them  his  executors. 

4.  On  February  18th,  1913,  the  plaintifis  gave  the  defendant  notice  in 
writing  to  quit  the  said  farm  on  March  25th,  1914. 

5.  Yet  the  defendant  has  refused  and  still  refuses  to  give  up  possession 
of  the  said  farm  to  the  plaintiffs  and  wrongfully  remains  in  possession 
thereof. 


(h)  See  Casey  v.  Hellyer,  17  Q.  B.  D.  97  ;  65  L.  J.  Q.  B.  207  ;  Jones  v.  Stone, 
[1894]  A.  C.  122  ;  63  L.  J.  P.  C.  68  ;  HopUns  v.  Collier,  29  Times  L.  R.  367. 

The  plaintiff  may  claim  possession  as  the  residuary  devisee  of  a  testator,  and 
in  the  alternative,  should  the  will  for  any  reason  be  held  invalid,  as  his  heir-at- 
law.  But  in  an  action  for  the  recovery  of  demised  premises  on  a  forfeiture  the 
plaintifi  must  be  careful  not  to  claim  any  rent  which  accrued  due  after  the  alleged 
forfeiture  ;  for  such  a  claim  affirms  the  tenancy  as  stiU  existing  at  that  date 
(Bendy  v.  Nicholl,  4  C.  B.  N.  S.  376  ;  27  L.  J.  C.  P.  220). 
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6.  The  defendant  paid  to  tlie  plaintifis  the  rent  which  accrued  due  on 
March  25th,  1913,  but  has  not  paid  to  them  any  rent  which  has  accrued 
due  since  that  date. 

And  the  plaintifis  claim — 

(1)  Possession  of  the  said  farm  ; 

(2)  £100  arrears  of  rent  up  to  March  25th,  1914  ; 

(3)  Mesne  profits  from  March  25th,  1914,  till  possession  is  delivered 

to  the  plaintifis. 


II. — Where  the  Relation   of   Landlord  and  Tenant  has  existed 

BETWEEN    THE     PARTIES,    BUT    THE    ClAIM     CANNOT    BE     SPECLiLLY 

Indorsed. 

Claim  for  Possession  upon  a  Forfeiture  for  Breach  of  Covenant  to  Repair, 
with  Claims  for  Damages  for  Breach  of  Covenant. 

1.  By  a  deed  [or,  agreement  in  writing]  dated  September  20,  1910, 
the  plaintifi  let  to  the  defendant  a  house  and  premises,  No.  25,  Park  Street, 
Camden  Town,  N.W.,  for  a  term  of  seven  years,  from  the  29th  September, 
1910,  at  the  yearly  rent  of  £100. 

2.  By  the  said  deed  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair  [or,  as  the  case  may  he],  and 
also  to  paint  the  outside  of  the  said  premises  with  two  coats  of  good  paint 
once  in  every  three  years  during  the  said  term. 

3.  The  said  deed  also  contained  a  proviso  for  re-entry,"  entitling  the 
plaintifi  to  re-enter  and  take  possession  of  the  said  house  and  premises  in 
case  the  defendant  should  make  default  in  the  performance  of  any  covenant 
upon  his  part  to  be  performed. 

4.  On  the  10th  August,  1914,  the  house  and  premises  were  not,  nor  are 
they  now,  in  good  or  tenantable  repair,  and  the  defendant  has  never 
painted  the  outside  thereof.  The  plaintiff  therefore  on  that  day  served 
on  the  defendant  a  notice  in  writing  specifying  the  particular  breaches  of 
covenant  complained  of,  and  requiring  the  defendant  to  remedy  such 
breaches,  and  requiring  him  to  make  compensation  in  money  for  such 
breaches  (»). 

5.  A  reasonable  time  for  the  defendant  to  have  remedied  such  breaches 
as  were  capable  of  remedy,  and  to  have  made  reasonable  compensation 
in  money  to  the  satisfaction  of  the  plaintiff  therefor  elapsed  before  this 
action  was  commenced.  Yet  the  defendant  has  not  remedied  any  of  the 
said  breaches  or  made  any  compensation  to  the  plaintiff  therefor. 

6.  The  particulars  of  the  breaches  of  the  said  covenants  exceed  three 

(i)  As  to  the  necessity  of  such  a  notice,  see  s.  14  of  the  Conveyancing  Act, 
1881,  a,nd  post,  pp.  900,  901,  and  ante,  p.  875. 
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folios,  and  were  delivered  to  the  defendant's  solicitor  on  the  25th  November, 
1914. 
The  plaintifE  claims — 

(1)  Possession  of  the  said  house  and  premises. 

(2)  £ damages  for  the  said  breaches  of  covenant. 

(3)  £ — —  for  mesne  profits  from  date  of  writ  tiU  possession  is  de- 

livered up  to  the  plaintifE. 


For  a  form  of  Claim  for  Possession  on  Bankruptcy,  see  Cholmehy's  School 
V.  SeweU,  [1893]  2  Q.  B.  254 ;  62  L.  J.  Q.  B.  476. 


The  liJce,  in  another  form. 

1.  The  plaintifE  is  entitled  to  possession  of  the  piece  of  ground  situate 

in Street  in  the  parish  of ,  in  the  city  of ,  together  with  the 

messuages  or  tenements  and  buildings  now  standing  thereon  and  known 

as  Nos.  —  and  — , Street  aforesaid,  which  are  hereinafter  referred  to 

as  "  the  said  premises." 

2.  By  an  indenture  of  lease  made  between  the  plaintifE  and  the  defendant 

on  the  ■ ,  19 — ,  the  plaintifE  demised  the  said  premises  to  the 

defendant  for  twenty-one  years  from  the ,  19 — ,  at  the  yearly 

rent  of  £ payable  quarterly  on  the  usual  quarter  days. 

3.  By  the  said  indenture  the  defendant  entered  into  the  foUowing 
covenants  to  pay  the  said  rent  and  to  repair  and  paint  and  keep  in  repair 
the  said  premises  in  the  manner  and  at  the  times  therein  mentioned. 

4.  The  said  indenture  contained  a  proviso  for  re-entry  by  the  plaintifE 
in  the  event  of  any  breach  of  the  said  covenants  or  of  the  said  rent  being 
unpaid  for  twenty-one  days  after  becoming  due  whether  lawfully  demanded 
or  not. 

5.  In  breach  of  his  said  covenants,  the  defendant  has  not  paid  to  the 

plaintifE  two  quarters'  rent  due  on  the  • ■ — ■ —  and  ■ — ■ —  ■ — — ,  amounting 

together  to  £ ,  and  has  not  repaired  or  painted  or  kept  in  repair  the 

said  premises  in  accordance  with  the  said  covenants. 

6.  On  the ,  19 — ,  the  plaintifi  served  on  the   defendant  a 

notice  pursuant  to  section  14  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  specifying  the  particidar  breaches  of  the  aforesaid  covenants  to 
repair  and  paint  therein  complained  of  and  requiring  him  to  remedy  the 
said  breaches  by  repairing  and  painting  the  said  premises  in  accordance 
with  the  said  covenants  and  further  demanding  compensation  for  the  said 
breaches. 

7.  The  said  notice  has  not  been  complied  with  either  by  execution  of 
the  repairs  or  by  payment  of  compensation,  although  a  reasonable  time 
has  since  elapsed. 

8.  The  defendant  retains  possession  of  the  said  premises. 
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The  plaintifi  claims — 

(1)  Possession  of  the  said  premises. 

(2)  £ arrears  of  rent. 

(3)  Damages  for  breaches  of  covenant. 

(4)  Mesne  profits  as  from ,  19 — . 


Claim  for  Possession  on  Forfeiture  and  Damages  by  Assignee  of  the  Lessor 
against  the  Assignee  of  the  Lessee. 

1.  The  plaintifi  is  entitled  to  the  possession  of  a  house  known  as  No. 
in  — —  Street,  at ,  in  the  county  of ,  hereinafter  referred 


to  as  "  the  said  premises." 

2.  By  an  indenture  of  lease  dated  the ,  19 — ,  and  made  between 

E.  F.  of  the  one  part  and  G.  H.  of  the  other  part,  the  said  E.  F.  being  the 
owner  in  fee  simple  in  possession  of  the  said  premises  [or,  being  possessed 
of  a  term  in  the  said  premises  sufficient  to  enable  him  to  make  the  demise 
hereinafter  mentioned,  leaving  a  reversion  in  him  and  his  executors, 
administrators,  or  assigns  (Jc)],  demised  the  said  premises  to  the  said  G.  H. 

for  the  term  of years  from  the ,  19 — ,  at  the  yearly  rent  of 

£ ,  payable  quarterly  on  the  usual  quarter  days. 

3.  By  the  said  indenture  the  said  G.  H.  covenanted  for  himself,  his 
executors,  administrators,  and  assigns  as  follows  : — 

(a)  To  pay  the  said  rent  on  the  said  days. 

(b)  To  repair  the  said  premises  and  keep  the  same  in  repair  in  accord- 

ance with  the  terms  of  covenant  in  the  said  indenture  contained. 

(c)  To  paint  the  outside  of  the  said  premises  once  in  every  three  years 

of  the  said  term,  and  to  paint,  paper,  grain,  varnish,  whitewash 
and  colour  the  inside  of  the  said  premises  once  in  every  seven  years 
of  the  said  term,  in  accordance  with  the  terms  of  the  covenant  in 
that  behalf  in  the  said  indenture  contained. 

4.  The  said  indenture  contained  a  proviso  for  re-entry  in  case  the  said 
yearly  rent  or  any  part  thereof  should  be  in  arrear  and  unpaid  for  the 
space  of  twenty-one  days  next  after  any  of  the  said  quarter-days,  whether 
the  same  should  or  should  not  have  been  legally  demanded,  or  in  case  of 
any  breach  of  any  of  the  aforesaid  covenants. 

5.  Afterwards,  on  the ,  19 — ,  by  an  indenture  dated  that  day 

and  made  between  the  said  E.  F.  of  the  one  part  and  the  plaintifi  of  the 
other  part,  the  said  E.  F.  assigned  to  the  plaintifi  the  said  premises  and  all 
his  title  to  and  interest  in  the  same  and  to  and  in  the  reversion  dependent 
on  the  said  term,  and  the  same  thereupon  became  and  now  is  vested  in 
the  plaintifi  {I). 

(h)  This  is  the  correct  mode  of  stating  a  leasehold  title  in  the  original  lessor. 
(See  1  Sm.  L.  C,  11th  ed.,  p.  100.) 

[l)  The  plaintiff's  title  as  assignee  must  be  fuUy  stated,  and  traced  step  by  step 
from  the  original  lessor.     If  the  reversion  was  assigned  to  the  plaintiff  on  or  after 
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6.  Afterwards  and  during  the  said  term,  the  said  term  became  and  was 
vested  in  the  defendant  as  assignee  of  the  said  term,  and  he  took  and  now 
holds  possession  thereof  (m). 

7.  The  defendant  afterwards  and  whilst  he  was  still  assignee  as  aforesaid 
committed  the  following  breaches  of  the  said  covenants,  viz. : — 

(a)  He  did  not  pay  the  rent  due  at  Lady  Day  and  Midsummer,  19 — ,  on 

the  said  days,  and  £32  Is.  Qd.,  being  part  of  the  rent  due  at 
Midsummer,  19 — ,  remained  and  was  in  arrear  for  the  space  of 
twenty-one  days  after  the  quarter-day,  and  still  is  in  arrear  and 
unpaid. 

(b)  He  did  not  repair  the  said  premises  or  keep  the  same  in  repair  in 

accordance  with  the  terms  of  the  covenant  contained  in  the  said 
indenture. 

(c)  He  did  not  paint  the  outside  of  the  premises  every  three  years 

or  paint,  paper,  grain,  varnish,  whitewash  and  colour  the  inside 
every  seven  years  in  accordance  with  the  terms  of  the  covenant 
contained  in  the  said  indenture. 
Full  particulars  under  sub-paragraphs  (b)  and  (c)  are  contained  in  the 
notice  hereinafter  referred  to. 

8.  On  the ,  19 — ,  the  plaintiff  served  on  the  defendant  a  notice 

in  writing  specifying  the  breaches  of  the  said  covenant  in  paragraph  7 
(b)  and  (c)  herein  complained  of  and  requiring  him  to  remedy  the  same 
and  to  make  compensation  in  money  therefor.  The  defendant,  however, 
failed  within  a  reasonable  time  or  at  all  to  remedy  the  said  breaches  or  to 
make  compensation  to  the  plaintiff  therefor. 

9.  The  defendant  retains  possession  of  the  said  premises. 
The  plaintiff  claims — 

(1)  Possession  of  the  said  premises. 

(2)  [£32  7s.  9d.]  arrears  of  rent. 

(3)  Mesne  profits. 

(i)  £100  damages  for  breach  of  covenant  to  repair,  &c. 


Claim  for  Possession  on  Forfeiture  for  Breach  of  Covenant  not  to 

Assign  {n). 
1 .  The  plaintiff  is  entitled  to  possession  of  all  that  messuage  known  as 

No.  — — ,  in Street,  in  the  of  ,  hereinafter  referred  to  as 

"  the  said  premises." 

January  1st,  1912,  he  can  eject  the  tenant  for  a  breach  which  occurred  before 
assignment  (Conveyancing  Act,  1911  (1  &  2  Geo.  5,  c.  37),  s.  2). 

(m)  It  is  not  necessary  to  trace  the  title  of  the  defendant  in  detail ;  for  the 
plaintiff  is  a  mere  stranger  to  the  defendant's  title,  and  therefore  cannot  set  it 
out  more  particularly.  If  he  is  in  possession,  he  is  presumed  to  be  so  as  assignee  of 
the  lease  (Cotes  v.  Wade,  1  Lev.  190  ;  1  Sid.  298  ;  DerisUy  v.  Cwstance,  4  T.  R.  76), 

(ft)  The  covenant  not  to  assign  without  licence  is  often  qualified  by  a  proviso 
that  the  licence  shall  not  be  unreasonably  withheld.     In  these  cases  if  the  licence 
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2.  By  an  indenture  dated  the  • ,  19—,  tte  plaintifE  demised  tie 

said  premises  to  the  defendant  C.  D.  for  the  term  of years  from  the 

• ,  19-. 

3.  By  the  said  indenture  the  defendant  G.  D.  covenanted  that  he  would 
not  assign  the  said  lease  [without  first  obtaining  the  consent  of  the  plaintifE 
in  writing  to  his  so  doing]. 

i.  On  or  about  the ,  19 — ,  the  defendant  C.  D.,  in  breach  of 

the  said  covenant,  assigned  the  said  lease  to  the  defendant  E.  F.  [without 
first  obtaining  the  consent  of  the  plaintifi  in  writing  to  his  so  doing]. 

The  plaintifi  claims — 

(1)  Possession  of  the  said  premises. 

(2)  Mesne  profits  since  the  ■ — ■ ,  19 — . 


III. — Where  the  Eelation  of  Landlord  and  Tenant  has   never 

EXISTED   between  THE  PARTIES. 

Claim  by  Heir  against  Stranger  for  Recovery  of  Land  (o). 

I.  The  plaintifi  is  entitled  to  the  possession  of  "  Blackacre,"  in  the  parish 
of  — —  [or,  of  No.  2,  Bridge  Street,  Bristol],  in  the  county  of ,  here  in- 
after  referred  to  as  "  the  said  premises." 

is  unreasonably  withheld,  an  assignment  would  not  create  a  forfeiture  (Treloar  v. 
Bigge,  L.  R.  9  Ex.  161  ;  43  L.  J.  Ex.  95  ;  Sear  v.  House  Society,  16  Ch.  D.  387  ;  50 
L.  J.  Ch.  77),  provided  the  lessee  before  assigning  has  the  consent  of  the  lessor 
to  such  assignment.  An  assignment  without  asking  for  the  licence  would  create 
a  forfeiture,  even  though  the  licence  could  not  be  reasonably  withheld  (Barrow  v. 
Isaacs,  [1891]  1  Q.  B.  417  ;  60  L.  J.  Q.  B.  179  ;  Eastern  Telegraph  Co.  v.  Dent, 
[1899]  1  Q.  B.  835 ;  68  L.  J.  Q.  B.  564).  Covenants  not  to  assign,  &c.,  are  ex- 
cluded from  the  provisions  of  s.  14  of  the  Conveyancing  Act,  1881,  and  no  rehef 
can  be  granted  in  respect  of  breaches  of  such  covenants  (s.  14,  sub-s.  6  (i) ). 

(o)  The  form  given  in  R.  S.  C,  1883,  App.  C,  Sect.  VII.,  No.  2,  can  no  longer 
be  used  in  consequence  of  the  provisions  of  the  Land  Transfer  Act,  1897.  In 
oases  where  it  is  necessary  to  plead  the  title  of  an  heir  or  devisee  of  freehold  lands 
arising  since  1897,  it  must  appear  that  the  administrator  or  executor,  as  the  case 
may  be,  conveyed  the  property  to  such  heir  or  devisee,  or  assented  to  it  vesting 
in  him. 

Where  the  plaintifE  has  never  been  in  possession,  but  claims  as  heir  of  some 
ancestor  formerly  in  possession,  the  Statement  of  Claim  should  state  that  the 
ancestor  was  seised  in  fee  or  otherwise  entitled  to  and  was  in  possession  or  in 
receipt  of  the  rents  and  profits  of  the  land,  and  should  show  how  the  plaintifi  is 
heir,  tracing  the  title,  and  stating  upon  what  deeds  and  documents  he  reUes  in 
deducing  his  title  ;  and  it  is  not  enough  that  there  is  a  general  allegation  that  the 
plaintiff  is  so  entitled  as  heir  by  virtue  of  certain  deeds  and  documents  in  the 
possession  of  the  defendant  (Philipps  v.  PMlipps,  4  Q.  B.  D.  127  ;  48  L.  J.  Q.  B. 
135).  Where  the  facts  in  a  pedigree  are  facts  reUed  upon  as  establishing  the  right 
or  title,  they  must  be  set  out  (Philipps  v.  Philipps,  supra,  per  Brett,  L.J.).     It  is 
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2.  On  and  before  the  ■ ,  19 — ,  A.  B.  was  seised  in  fee  and  in 

possession  ol  the  said  premises. 

3.  On  the  ■ .  19 — ,  the  said  A.  B.  died  so  seised,  without  having 

made  a  will  [or,  intestate]. 

i.  The  plaintiff  is  the  eldest  son  and  heir-at-law  of  the  said  A.  B. 

5.  On  the  ■ — ■ ,  19 — ,  C.  D.  was  appointed  administrator  of  the 

personal  estate  and  eSects  of  the  said  A.  B.,  deceased,  and  afterwards  on 

the ,  19 — ,  0.  D.,  by  a  deed  bearing  date  the ,  19 — , 

conveyed  the  said  Blackacre  to  [or,  by  a  writing  signed  by  him  bearing 
date  the ■ ,  19- — •,  or,  as  the  case  may  be,  assented  to  the  said  Black- 
acre  descending  to  and  vesting  in]  the  plaintifi. 

6.  After  the  death  of  the  said  A.  B.  the  defendant  wrongfully  took  and 
still  wrongfully  keeps  possession  of  the  premises. 

The  plaintifi  claims — • 

(1)  Possession  of  the  premises. 

(2)  Mesne  profits  from  the ,  19 — . 


Claim  hy  the  Heir  of  a  Landlord  to  Recover  Possession  from  a  Tenant  whose 

Term  has  expired. 

1.  On  September  30th,  1910,  Raymond  Wilson  purchased  a  farm  known 
as  "  Manor  Farm,"  and  situate  in  the  parish  of  Horsey,  in  the  county  of 
Norfolk,  and  the  said  farm  was  conveyed  to  him  in  fee  simple  on 
December  9th,  1910. 

2.  On  March  25th,  1911,  Eaymond  Wilson  demised  the  said  farm  to 
the  defendant  for  the  term  of  three  years. 

3.  On  July  4th,  1914,  Raymond  Wilson  died. 

4.  The  plaintifi  is  the  eldest  surviving  son  of  the  late  Joseph  Wilson, 
who  was  the  eldest  brother  of  Raymond  Wilson.  He  is  the  heir-at-law 
both  of  Joseph  and  Raymond  Wilson.  No  letters  of  administration  to  the 
estate  of  Raymond  Wilson  have  yet  been  granted  (p). 

5.  The  defendant  has  wrongfully  retained  possession  of  the  said  farm, 
although  the  term  for  which  he  held  it  has  expired. 

not  in  general  necessary  to  state  negative  facts,  as  that  a  person  made  no  will, 
or  did  not  bar  an  entail.  The  Statement  of  Claim  need  not  show  how  the  de- 
fendant came  into  possession,  or  deal  with  the  title  he  alleges  {Hodgins  v.  Hickson, 
39  L.  T.  644  (Ir.) ). 

(p)  If  a  freeholder  dies  leaving  a  will,  his  land  vests  at  once  under  s.  1  of  the 
Land  Transfer  Act,  1897  (see  ante,  p.  877),  in  the  executors  named  in  that  will, 
if  they  have  survived  the  testator.  If  a  freeholder  dies  intestate,  his  land  will 
vest  in  his  administrator  as  soon  as  letters  of  administration  are  granted  to  him 
by  the  Court.  In  the  interval  between  the  death  of  the  intestate  and  the  grant 
of  the  letters,  the  better  opinion  is  that  the  land  vests  in  his  heir-at-law,  according 
to  the  former  law,  and  the  above  precedent  is  drafted  on  this  view  of  the  law 
(see  the  dictum  of  North,  J.,  in  John  v.  John,  [1898]  2  Ch.  at  p.  576  ;  67  L.  J.  Ch. 
616  ;  and  Ingpsn  on  Executors,  at  p.  196). 
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And  tte  plaintifi  claims — 

(i)  Possession  of  the  said  farm. 

(ii)  £ for  mesne  profits  from  July  4tli,  1914,  till  possession  is  given 

up  to  the  plaintifi. 


The  like,  against  a  Tenant  of  Land  and  a  Person  not  named  on  the  Writ, 
who  defends  as  Landlord  (q). 

Between  0.7) Plaintifi, 

and 
E.F.,  undo.  H Defendants. 


Statement  of  Claim. 
1 — 4.  [As  in  the  preceding  form.] 

5.  The  writ  in  this  action  was  issued  against  the  defendant  E.  F.,  who 
then  was  and  still  is  wrongfully  in  possession  of  the  said  premises. 

6.  Since  the  issuing  of  the  said  writ  the  defendant  G.  H.,  who  has  no 
right  or  title  to  the  said  premises,  but  who  claims  that  he  is  in  possession 
of  the  said  premises  by  the  defendant  E.  F.,  as  his  tenant,  has  been,  pur- 
suant to  order  dated  the ,  19 — ,  admitted  to  appear  to  the  writ  in 

this  action,  and  to  defend  for  the  whole  of  the  property  claimed  therein, 
and  he  has  accordingly  entered  an  appearance  in  the  said  action  as  landlord 
of  the  defendant  E.  F. 


By  Devisee  of  Freehold  (r). 

1.  The  plaintifi  is  entitled  to  the  possession  of  a  house  and  land  known 
as ,  at ,  in  the  county  of . 

(q)  By  Ord.  XII.,  r.  25,  "  Any  person  not  named  as  a  defendant  in  a  writ  of 
summons  for  the  recovery  of  land  may  by  leave  of  the  Coiu:t  or  a  judge  appear  and 
defend,  on  filing  an  affidavit  showing  that  he  is  in  possession  of  the  land  either  by 
himseK  or  his  tenant ;  "  and  by  Ord.  XII..  r.  27,  every  person  so  appearing  must 
forthwith  give  notice  of  such  appearance  to  the  plaintifi's  solicitor  (or  to  the 
plaintiff  if  he  sues  in  person),  "  and  shall  in  all  subsequent  proceedings  be  named 
as  a  party  defendant  to  the  action."     And  see  post,  p.  898. 

(r)  It  was,  in  general,  only  necessary  for  the  devisee  of  a  freehold,  suing  a 
stranger  for  recovery  of  the  land  devised,  to  show  by  his  Claim  that  the  testator 
was  at  the  time  of  his  death  seised  in  fee  of  or  entitled  to  the  land,  that  he  died 
after  having  by  his  last  wiU  devised  it  to  the  plaintiff,  and  that  the  defendant  is 
in  possession  ;  but  it  must  now,  since  the  Land  Transfer  Act,  1897,  if  the  death 
occurred  after  1897,  also  appear  that  the  executor  or  administrator,  as  the  case 
may  be,  conveyed  the  property  to  the  devisee  or  assented  to  it  vesting  in  him. 
(See  ante,  p.  144.)  If  any  estates  are  limited  by  the  will  prior  to  the  devise  to  the 
plaintiff,  or  if  the  testator  had  demised  the  property,  the  expiration  or  determina- 
tion of  such  estates  or  tenancy  must  also  be  shown.  Where  land  has  been  devised 
to  the  heir  of  the  testator,  he  takes  it  as  devisee  and  should  sue  as  devisee  (3  &  4 
Will.  4,  c.  106,  s.  3). 
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2.  A.  B.  was  at  the  time  of  his  death,  which  took  place  on  the  ■ 

19 — ,  seised  in  fee  and  in  possession  of  the  said  house  and  land. 


3.  The  said  A.  B.,  by  his  last  will  dated  the ,  19 — ,  appointed 

C.  D.  executor  of  his  personal  estate  and  effects,  and  devised  the  said  house 
and  land  unto  and  to  the  use  of  the  plaintiff  in  fee  simple. 

4.  The  said  C.  D.,  by  a  deed  bearing  date  the ,  19 — ,  conveyed 

the  said  house  and  land  to  [or,  by  a  writing  signed  by  him  bearing  date,  &c., 
or,  as  the  case  may  be,  assented  to  the  said  devise  and  to  the  said  house  and 
land  being  vested  in]  the  plaintiff,  the  devisee  named  in  the  said  will. 

5.  The  defendant,  after  the  death  of  the  said  A.  B.,  wrongfully  took  and 
still  keeps  possession  of  the  said  house  and  land,  [and  has  refused  to  give  up 
possession  thereof  to  the  plaintiff]. 


By  Legatee  of  Leasehold  («). 

1.  [Same  as  in  'paragraph  1  of  last  form.'] 

2.  C.  D.,  being  seised  in  fee  and  in  possession  of  the  said  house  and 

land,  demised  the  same  by  deed  dated  the ,  19 — ,  to  E.  F.,  for 

years  from  the  — ,  19^,  at  the  rent  therein  mentioned. 

3.  E.  F.  thereupon  entered  into  possession  of  the  said  house  and  land  in 
pursuance  of  the  said  lease,  and  remained  in  possession  thereof  and  entitled 
thereto  under  the  said  lease  until  his  death  hereinafter  mentioned. 

4.  E.  F.,  by  hiSj  last  will  and  testament  dated  the ,  19' — , 

bequeathed  aU  his  estate,  interest  and  term  in  the  said  house  and  land  to 
the  plaintiff,  and  appointed  G.  H.  the  executor  of  his  said  will  and  testament. 

5.  The  said  E.  F.  died  on  the ,  19 — ,  and  his  said  will  and 

testament  was  duly  proved  in  the  Probate,  Divorce  and  Admiralty  Division 
of  the  High  Court  of  Justice  on  the ■ — — ,  19 — . 

6.  The  said  G.  H.  afterwards  duly  assented  to  the  said  bequest.  [State 
or  give  particulars  of  how  the  assent  was  given.} 

7.  The  defendant,  after  the  death  of  the  said  E.  F.,  wrongfully  took  and 
stiU  keeps  possession  of  the  said  house  and  land,  [and  has  refused  to  give 
up  possession  thereof  to  the  plaintiff]. 


By  Devisee  of  Copyhold  (t). 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  lands  called 
— ,  at  ,  of  which  A.  B.  was,  previously  to  and  at  the  time  of  his 


(s)  The  Statement  of  Claim  must  show  the  assent  of  the  executors  to  the  bequest, 
for  imtil  such  assent  the  term  vests  in  the  executors.  Such  assent  may  be  by 
deed  or  word  of  mouth  or  conduct, 

(i)  By  1  Vict.  c.  26,  s.  3,  copyhold  estates  may  be  devised  by  will,  and  the  effect 
of  that  Act  is  to  enable  a  copyholder  to  devise  his  estate  in  every  case,  dispensing 
with  a  surrender  to  the  use  of  the  will,  but  leaving  the  estate  in  the  customary 
heir  tiU  the  admittance  of  the  devisee  {Garland  v.  Mead,  L.  R.  6  Q.  R.  441).  The 
devisee  must  show  that  he  has  been  admitted.  The  Land  Transfer  Act,  1897 
(60  &  61  Vict,  c,  65),  s.  1  (1)  does  not  apply  to   "  land  of  copyhold  tenure  or 
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death,  seized  in  his  demesne  as  of  fee,  at  the  will  of  the  lord  of  the  manor 
of  ■ ,  according  to  the  custom  of  the  said  manor. 

2.  A.  B.  died  on  the ■ ,  19 — ■,•  having  by  his  last  will,  which  was 

dated  the ,  19 — ,  devised  the  said  farm  and  lands  to  the  plaintiff, 

his  heirs  and  assigns,  according  to  the  custom  of  the  said  manor ;  and  the 

plaintifi   was  on  the ,  19 — ,  duly  admitted,  according  to  the 

custom  of  the  said  manor,  as  devisee  of  the  said  farm  and  lands. 

3.  The  defendant,  after  the  death  of  A.  B.,  took  possession  of  the  said 
farm  and  lands,  and  refuses  to  give  up  possession  thereof  to  the  plaintiff. 


By  Mortgagee  against  Mortgagor  for  Recovery  of  Land  (u). 

1.  The  plaintifi  is  entitled  to  the  possession  of  a  house  and  land  known 
as ,  at ,  in  the  county  of . 

customary  freehold  in  any  case  in  which  an  admission  or  any  act  by  the  lord  of 
the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant  "  (s.  1  (4) ). 

{u)  Where  the  mortgage  deed  contains  no  proviso  or  stipulation  amounting  in 
law  to  a  demise  to  the  mortgagor  and  the  mortgagor  remains  in  possession  after 
the  execution  of  the  deed,  the  mortgagee  may  bring  an  action  against  the  mort- 
gagor for  possession  of  the  premises,  unless  a  tenancy  other  than  one  of  sufEerance 
has  been  created  between  them  {Doe  d.  Hoylance  v.  Lightfoot,  8  M.  &  W.  663  ; 
Doe  d.  Parsley  v.  Day,  2  Q.  B.  147).  Where  no  tenancy  other  than  a  tenancy  by 
sufferance  has  been  created,  it  is  unnecessary  for  the  mortgagee  before  bringing 
such  action  to  give  any  notice  to  quit  or  to  make  any  demand  of  possession  (Doe  d. 
Boby  V.  Maisey,  8  B.  &  0.  767  ;  Doe  d.  Fisher  v.  Giles,  5  Bmg.  421). 

If  the  deed  contains  any  proviso  or  stipulation  that  the  mortgagor  may  remain 
in  possession  until  a  certain  day  or  until  default  in  payment  of  a  certain  sum  at 
a  particular  time,  and  it  is  executed  by  the  mortgagee,  it  in  general  amounts  in 
law  to  a  demise  and  no  action  for  the  recovery  of  the  premises  can  be  maintained 
until  after  such  day  or  default  {Wilkinson  v.  HaU,  3  Bing.  N.  C.  604  ;  Doe  d. 
Lister  v.  Goldiuin,  2  Q.  B.  141),  though,  in  some  cases,  the  proviso  or  stipulation 
may  amount  to  a  covenant.  (See  Shep.  Touch.  272  ;  Doe  d.  Parsley  v.  Day, 
supra ;  Cole  on  Ejectment,  p.  464  et  seq.)  Where  the  mortgage  deed  stipulates 
for  payment  of  a  certain  sum  on  a  particular  day,  and  the  mortgagor  makes 
default  in  payment  and  remains  in  possession  of  the  premises  after  such  default, 
an  action  may,  in  the  absence  of  any  new  tenancy,  be  brought  against  him  by 
the  mortgagee  for  recovery  of  the  premises  without  any  previous  notice  to  quit  or 
demand  of  possession  {Doe  d.  Fisher  v.  Oiles,  supra  ;  Doe  d.  Roby  v.  Maisey,  supra). 
It  is  provided  by  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  18,  as  to 
mortgages  made  after  1881  and  not  containing  any  provision  to  the  contrary, 
that  a  mortgagor  in  possession  shall,  as  against  his  mortgagees,  have  power  to 
make  any  such  leases  of  the  mortgaged  property  or  any  part  thereof  as  are 
authorised  by  that  section  (and  see  also  the  Conveyancing  Act,  1911  (1  &  2 
Geo.  6,  c.  37),  s.  3).  By  the  Agricultural  Holdings  Act,  1908  (8  Edw.  7,  c.  28),  s.  2, 
where  a  person  occupies  a  holding  within  the  Act  under  a  contract  of  tenancy 
with  the  mortgagor,  which  is  not  binding  on  the  mortgagee,  as  a  tenant  from 
year  to  year,  or  for  a  term  not  exceeding  twenty-one  years  at  a  rack-rent,  the 
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2.  Tte  said  house  and  land  were,  by  an  indenture  made  between  the 

defendant  and  the  plaintiff,  on  the ,  19 — ,  granted  and  conveyed 

by  the  defendant  unto  and  to  the  use  of  the  plaintifi  and  his  heirs  by  way 

of  mortgage  to  secure  the  sum  of  £ and  interest  thereon,  and  the  said 

mortgage  is  still  subsisting. 

3.  The  defendant  has  never  given  up  possession  of  the  said  house  and 
land  to  the  plaintiff,  and  has  remained  and  still  remains  wrongfully  in 
possession  thereof. 

The  plaintifi  claims  possession  of  the  said  house  and  land. 


DEFENCES  IN  ACTIONS  FOR  THE  RECOVERY  OF  LAND. 

Defence  that  the  Defendant  is  in  Possession  of  the  Premises  sought  to  he 

recovered  (a). 

The  defendant  is  in  possession  by  himseH  or  his  tenant  of  the  premises 
[or,  the  land]  mentioned  in  the  Statement  of  Claim.  [If  the  defendant  is 
himself  in  'possession,  thewords  "by  himself  or  his  tenant"  should  he  omitted.] 

mortgagee,  before  he  deprives  the  occupier  of  the  possession  of  the  land,  must 
give  to  the  occupier  six  calendar  months'  notice  in  writing  of  his  intention  so  to 
deprive  him  of  possession.  But  in  cases  which  are  not  within  the  provisions  of 
these  enactments,  the  mortgagee,  if  entitled  to  enter  into  possession  as  against 
the  mortgagor,  may,  without  giving  any  notice  to  quit,  recover  possession  of  the 
mortgaged  property  against  such  lessees  or  tenants  of  the  mortgagor,  unless  they 
have  become  tenants  to  the  mortgagee  (Keech  v.  Hall,  1  Smith's  L.  C,  11th  ed., 
p.  511  ;  Lows  V.  Telford,  1  App.  Cas.  414,  425).  A  notice  by  the  mortgagee  to 
the  tenant  to  pay  rent  to  him,  not  assented  to  by  the  tenant,  will  not  create  a  new 
tenancy  ;  but  a  notice  assented  to  by  payment  of  rent  or  otherwise  is  evidence 
from  which  a  jury  may  infer  a  new  contract  of  tenancy  from  year  to  year  as 
between  the  mortgagee  and  the  tenant  in  poissession  (Rogers  v.  Humphreys, 
4  A.  &  E.  299,  313  ;  Doe  d.  Higginbotham,  v.  BarUm,  11  A.  &  E.  307  ;  Towerson  v. 
Jackson,  [1891]  2  Q.  B.  484  ;  61  L.  J.  Q.  B.  36). 

In  the  case  of  a  tenancy  created  before  the  mortgage,  the  tenant  will  be  entitled 
to  possession  until  the  lease  or  tenancy  has  expired  or  been  determined  by  notice 
to  quit,  or  otherwise  (Birch  v.  Wright,  1  T.  E.  379,  381 ;  Cole  on  Ejectment, 
pp.  39,  473). 

Where  a  person  was  in  possession  before  the  mortgage  adversely  to  the  mort- 
gagor, the  plaintiff  must  rely  upon  the  title  conferred  upon  him  by  the  mortgage 
deed,  and  must  proceed  against  him  as  in  ordinary  cases  between  strangers. 
(See,  further,  Cole  on  Ejectment,  p.  479.) 

By  s.  18  (2)  of  the  Conveyancing  Act,  1881,  a  mortgagee  in  possession  of  land 
under  a  mortgage  made  after  1881,  and  containing  no  provision  to  the  contrary,  is 
empowered  to  make  such  leases  as  are  authorised  by  that  section. 

An  action  for  foreclosure  is  not  an  action  for  the  recovery  of  land  within  the 
meaning  of  Ord.  XVIII.,  i.  2. 

(a)  By  Ord.  XXI.,  r.  21,  "  No  defendant  in  an  action  for  the  recovery  of  land 

B.L.  57 
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A  like  form,  by  a  Defendant  not  named  on  the  Writ  (see  ante,  p.  894),  who 
has  obtained  Leave  to  appear  and  defend  under  Ord.  XII.,  r.  25,  and  has 
limited  his  Defence  to  a  Part  only  of  the  Premises  (6). 

Defence  of  the  Defendant  E.  F. 

1.  This  defendant,  under  and  by  virtue  of  an  order  made  in  this  action, 
dated  the ,  19 — ,  has  appeared,  as  landlord  of  the  defendant  CD., 

who  is  in  possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his  defence 
depends  on  an  equitable  estate  or  right,  or  he  claims  rehef  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  plaintiff.  But,  except  in  oases 
hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by  way  of  defence  that  he 
is  so  in  possession,  and  it  shall  be  taken  to  be  imphed  in  such  statement  that  he 
denies,  or  does  not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's 
Statement  of  Claim.  He  may,  nevertheless,  rely  upon  any  ground  of  defence 
which  he  can  prove,  except  as  hereinbefore  mentioned." 

A  plea  of  "  possession  "  operates  not  only  as  a  denial  of  the  allegations  of  fact 
contained  in  the  Statement  of  Claim,  but  also  as  an  affirmative  pleading  of  every 
legal  title  and  legal  defence  which  the  defendant  may  be  able  to  prove  in  answer 
to  the  plaintiff's  claim.  (See  ante,  p.  880,  and  Danford  v.  McAnvlty,  8  App.  Cas. 
456  ;  52  L.  J.  Q.  B.  652,  decided  under  the  former  Ord.  XIX.,  r.  16,  which  was 
less  widely  expressed  than  the  above  rule).  It  wiU  include  all  such  defences  as 
a  denial  of  an  allegation  of  notice  to  quit,  or  a  legal  defence  under  the  Statutes  of 
Limitation.  But  where  it  is  desired  to  admit  part  of  the  allegations  in  the  Claim, 
or  where  the  defendant  reUes  only  on  some  particular  grounds  of  defence,  it  is 
often  expedient,  for  the  sake  of  defining  the  issues  to  be  tried,  of  preventing 
unnecessary  costs,  or  of  preventing  the  plaintiff  from  afterwards  setting  up 
surprise,  that  the  defence  should  be  pleaded  specially,  as  in  other  actions. 

It  has  been  held  in  Ireland  that  to  the  above  plea  of  "  possession  "  no  Reply 
is  possible  except  a  joinder  of  issue  {Coppinger  v.  Norton,  [1902]  2  Ir.  R.  241). 

Any  equitable  defence,  or  any  defence  depending  on  an  equitable  title,  must  be 
specifically  pleaded,  and  the  material  facts  constituting  such  equitable  title  or 
equitable  defence  must  be  fuUy  and  distinctly  stated  {Sutdiffe  v.  James,  40  L.  T. 
875  ;  27  W.  R.  750  ;  Heap  v.  Marris,  2  Q.  B.  D.  630  ;  46  L.  J.  Q.  B.  761 ;  see 
Williams  v.  Walker,  9  Q.  B.  D.  576). 

It  would  seem  that,  where  a  defendant  has  been  let  into  possession  and  allowed 
to  occupy  under  a  parol  agreement  for  a  lease  which  he  is  entitled  to  enforce 
against  the  plaintiff  by  way  of  specific  performance,  he  may  now  plead  the  facts 
by  way  of  equitable  defence  to  an  action  for  the  recovery  of  the  land  (Walsh  v. 
Lonsdale,  21  Ch.  D.  9  ;  62  L.  J.  Oh.  2  ;  Allhioseii  v.  Brooking,  26  Ch.  D.  559  ;  53 
L.  J.  Ch.  620  ;  Exp.  Monkhouse,  14  Q.  B.  D.  956  ;  54  L.  J.  Q.  B.  128) ;  and  may 
counterclaim  for  specific  performance  of  the  agreement  (Wood  v.  Beard,  2  Ex.  D. 
30).     For  a  precedent  of  such  a  Defence  and  of  a  Reply  to  it,  see  next  page. 

(6)  As  we  have  seen  ante,  p.  878,  a  landlord,  though  not  named  in  the  writ  as  a 
defendant,  may  obtain  leave  to  appear  and  defend  the  action  as  landlord  (Ord.  XII. 
rr.  26—29). 

By  Ord.  XII.,  r.  28,  "  Any  person  appearing  to  a  writ  of  summons  for  the 
recovery  of  land  shall  be  at  liberty  to  limit  his  defence  to  a  part  only  of  the 
property  mentioned  in  the  writ,  describing  that  part  with  reasonable  certainty  in 
his  memorandum  of  appearance,  or  in  a  notice  intituled  in  the  action  and  signed  by 
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to  defend,  [and  has  by  his  memorandum  of  appearance  (or,  by  a  duly 
signed  notice  served  within  four  days  after  his  appearance)  in  this  action 
limited  his  defence  to  part  of  the  premises  claimed,  namely,  the  close  called 
the  Big  Field],  and  says  as  follows  : — 

2.  The  defendant  is  in  possession  of  the  said  [close]  by  himself  or  his 
tenant. 


Defence  and  Counterclaim  to  the  Claim  on  p.  893. 

Defence. 

1.  The  defendant  is  in  possession  of  the  farm  mentioned  in  the  State- 
ment of  Claim. 

Counterclaim. 

2.  In  the  alternative,  if  the  plaintifi  be  the  heir-at-law  of  Eaymond 
Wilson,  the  defendant  says  that  before  the  expiration  of  the  term  granted 
to  the  defendant  on  March  25th,  1911,  Eaymond  Wilson,  by  a  writing 
dated  February  3rd,  1914,  agreed  to  grant,  and  the  defendant,  by  a 
writing  dated  February  4th,  1914,  agreed  to  accept  a  lease  of  the  said  farm 
for  a  term  of  seven  years  from  March  25th,  1914. 

And  the  defendant  counterclaims  to  have  the  said  agreement  speci- 
fically performed,  and  to  have  a  lease  granted  to  him  by  the  Plaintifi  in 
accordance  therewith. 


Reply  and  Defence  to  Counterclaim  to  Above  Precedent. 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  his  Defence. 

2.  And  as  to  the  Counterclaim,  the  plaintiff  denies  that  Eaymond  Wilson 
ever  agreed  as  therein  alleged. 

3.  There  is  no  memorandum  of  any  such  agreement  sufficient  to  satisfy 
the  Statute  of  Frauds. 

4.  If  Eaymond  Wilson  ever  agreed  to  grant  the  defendant  a  lease  of 
the  said  Farm,  which  the  plaintiff  denies,  such  agreement  provided  that 

him  or  his  solioitor.  Such  notice  shall  be  served  within  four  days  after  appearance ; 
and  an  appearance,  where  the  defence  is  not  limited  as  above  mentioned,  shall  be 
deemed  an  appearance  to  defend  for  the  whole."  A  defendant,  who  has  thus 
limited  his  defence  to  a  part  only  of  the  premises  claimed,  should  show  by  his 
Defence  that  it  is  pleaded  as  to  that  part  only,  and,  except  where  the  fact  that  his 
defence  has  been  limited  by  his  memorandum  of  appearance,  or  by  such  notice 
as  above  mentioned,  sufficiently  appears  from  the  Statement  of  Claim,  that  fact 
should  be  expressly  mentioned  in  the  Defence. 

A  defendant  in  an  action  for  recovery  of  land  may  in  some  cases  obtain  leave 
to  join  as  a  third  party  under  Ord.  XVI.,  r.  48,  a  person  who  has  conveyed  the 
land  to  him  with  a  covenant  for  title,  and  who,  in  the  event  of  the  plaintiff 
succeeding  in  the  action,  will  be  liable  to  the  defendant  for  breach  of  such  covenant 
{Page  v.  Midland  By.  Co.,  [1894]  1  Ch.  11  ;  63  L.  J.  Ch.  126  ;  and  see  Baxter  v. 
France,  [1895]  1  Q.  B.  455,  591 ;  64  L.  J.  Q.  B.  335,  337). 


Digitized  by  Microsoft® 


900  ACTIONS    FOB    THE    RECOVERY    OF    LAND 

the  lease  should  contain  a  condition  by  which  it  would  determine  if  the 
defendant  became  bankrupt.  The  defendant  was  adjudicated  a  bankrupt 
on  December  23rd,  1914  (c). 


Defence  to  the  Claim  on  p.  884  which  alleges  a  Notice  to  Quit. 

1.  The  defendant  denies  that  the  plaintiff  gave  him  the  alleged  or  any 
notice  to  quit.     {See  R.  S.  C,  1883,  App.  D.,  Sect.  VII.) 

2.  If  any  such  notice  to  quit  was  ever  given,  which  the  defendant  denies, 
it  was  waived  by  the  plaintifi  before  it  expired. 

Particulars  : — [Here  state  the  matters  relied  upon  as  a  waiver.] 


Defence  to  the  Claim  on  p.  885  that  the  alleged  Forfeiture  was  waived  (d). 

The  alleged  forfeiture  was  waived  by  the  plaintiff  before  the  commence- 
ment of  this  action. 

Particulars  of  such  waiver  are  as  follows  : — [Here  state  the  ^natters  relied 
upon  as  a  waiver.] 


Defence  under  s.  14   of  the  Conveyancing  Act,  1881,  that  no  such  Notice 
as  is  thereby  required  has  been  served  on  the  Tenant  (e). 

The  plaintifi  did  not  comply  with  the  requirements  of  section  14,  sub-s.  (1) 
of  the  Conveyancing  and  Law  of  Property  Act,  1881.    He  never  served 

(c)  The  defendant's  bankruptcy  afiords  a  good  defence  to  the  Counterclaim, 
because  a  Court  of  Equitj  will  not  decree  specific  performance  of  an  agreement 
to  grant  a  lease  in  cases  where  it  would  be  useless  to  do  so.  Here,  if  the  Court 
ordered  a  lease  to  be  granted,  the  plaintiff  could  at  once  forfeit  it  and  re-enter 
by  reason  of  the  bankruptcy.  And  see  s.  14  of  the  Conveyancing  Act,  1881, 
infra,  and  ante,  p.  875. 

{d)  n  the  landlord  or  lessor,  knowing  that  a  forfeiture  has  been  incurred,  does 
any  unequivocal  act  whereby  he  recognises  the  tenancy  as  stiU  continuing,  this 
wiU,  except  in  the  case  of  a  continuing  breach  (Penton  v.  Bamett,  [1898]  1  Q.  B. 
276 ;  67  L.  J.  Q.  B.  11),  amount  to  a  waiver  of  the  forfeiture  (Dendy  v.  Nicholl, 
4  0.  B.  N.  S.  376 ;  27  L.  J.  C.  P.  220  ;  Toleman  v.  PorOm-ry,  L.  R.  7  Q.  B.  .344 ;  41 
L.  J.  Q.  B.  98 ;  Keith,  Prowse  &  Co.  v.  Nat.  Telephone,  [1894]  2  Ch.  147 ;  63  L.  J.  Ch. 
373),  unless  he  has  previously  brought  an  action  for  the  recovery  of  the  land  on 
such  forfeiture  and  has  served  the  writ  in  such  action  {Jones  v.  Carter,  15  M.  &  W. 
718,  725  ;  Grimwood  v.  Moss,  L.  R.  7  C.  P.  360  ;  41  L.  J.  C.  P.  239  ;  Serjeant  v. 
Nash,  Field  <fc  Co.,  [1903]  2  K.  B.  304  ;  72  L.  J.  K.  B.  630). 

(e)  By  s.  14  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  it  is  provided 
as  follows : — 

"  (1)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipulation  in  a 
lease,  for  a  breach  of  any  covenant  or  condition  in  the  lease,  shall  not  be  enforce- 
able, by  action  or  otherwise,  unless  and  untU  the  lessor  serves  on  the  lessee  a 
notice  specifying  the  particular  breach  complained  of  and,  if  the  breach  is  capable 
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on  the  defendant  [or,  tte  lessee]  any  notice  as  is  required  by  that  sub-section 
[or,  when  the  plaintiff  pleads  that  he  gave  the  notice  and  the  defendant  contends 
that  it  is  insufficient,  say  :  The  alleged  notice  referred  to  in  paragraph  — 
of  the  Statement  of  Claim  was  not  such  as  is  required  by  s.  14  of  the 
Conveyancing  Act,  1881.  It  was  insufficient  in  the  following  respect, 
viz. ]. 

of  remedy,  requiring  the  lessee  to  remedy  the  breach,  and,  in  any  ease,  requiring 
the  lessee  to  make  compensation  in  money  for  the  breach,  and  the  lessee  fails, 
within  a  reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money,  to  the  satisfaction  of 
the  lessor,  for  the  breach.'' 

"  (2)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce  such  a 
right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's  action  i£  any,  or  in 
any  action  brought  by  himself,  apply  to  the  Court  for  rehef,  and  the  Court  may 
grant  or  refuse  rehef,  as  the  Court,  having  regard  to  the  proceedings  and  conduct 
of  the  parties  under  the  foregouig  provisions  of  this  section  and  to  aU  the  other 
circumstances,  thinks  fit ;  and  in  case  of  rehef  may  grant  it  on  such  terms,  if  any, 
as  to  costs,  expenses,  damages,  compensation,  penalty  or  otherwise,  including 
the  granting  of  an  injunction  to  restrain  any  like  breach  in  the  future,  as  the 
Court,  in  the  circumstances  of  each  case,  thinks  fit." 

"  The  giving  of  the  notice  reqtured  by  s.  14  is  a  condition  precedent  to  the  com- 
mencement of  the  action  "  {per  Vaughan  Williams,  L.J.,  in  Jolly  v.  Brown, 
[1914J  2  K.  B.  at  p.  120  ;  83  L.  J.  K.  B.  308). 

This  section  does  not  affect  the  law  relathig  to  re-entry,  or  forfeiture,  or  rehef  in 
case  of  non-payment  of  rent  (s.  14  (8) ),  and  does  not  extend  to  a  covenant  or 
condition  against  the  assigning,  underletting,  parting  with  the  possession  or  dis- 
posing of  the  land  leased,  or  to  a  covenant  or  condition  in  a  mining  lease  for 
inspection  of  books,  accounts,  &c.,  or  of  the  mines  or  workings.     (See  s.  14  (6).) 

As  to  conditions  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the  taking 
in  execution  of  the  lessee's  interest,  it  is  provided  in  effect  by  s.  14  (6),  as  amended 
by  the  Conveyancing  Act,  1892,  s.  2  (2)  (3),  that  the  provisions  of  s.  14  of  the 
Conveyancing  Act,  1881,  shall  not  extend  to  such  conditions  when  contained  in 
leases  of  the  particular  kinds  specified  in  s.  2  (3)  of  the  Conveyancing  Act,  1892 
(which  include  agricultural  or  mining  leases  and  leases  of  furnished  houses,  or  of 
pubUc-houses,  or  beer-shops),  and  shaU  not  apply  to  such  conditions  when  con- 
tained in  leases  of  other  kinds  not  specified  in  that  sub-section  after  the  expiration 
of  a  year  from  the  date  of  the  bankruptcy  or  taking  in  execution,  unless  the 
lessee's  interest  has  been  sold  durmg  that  year  (Horsey  Estate  Ltd.,  v.  Steiger, 
[1899]  2  Q.  B.  79,  91 ;  68  L.  J.  Q.  B.  743). 

The  bankruptcy  of  the  lessee  after  an  authorised  assignment  by  him  would  not 
ordinarily  be  a  ground  of  forfeiture  imder  such  condition  {Smith  v.  Gronow,  [1891] 
2  Q.  B.  394 ;  60  L.  J.  Q.  B.  776). 

The  provisions  of  s.  14  apply  to  conditions  of  forfeiture  for  not  insuring. 

By  s.  14  (9),  "  This  section  apphes  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding  any  stipulation 
to  the  contrary.'' 

The  word  "  lease  "  in  this  section  includes  an  under-lease  (see  Conveyancing  Act, 
1881,  s.  14  (3) ),  and  also  an  agreement  for  a  lease  or  an  under-lease  where  the 
lessee  or  under-lessee  has  become  entitled  to  have  his  lease  or  under-lease  granted. 
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Defence  to  an  Action  for  Recovery  of  Possession  of  Premises  on  Forfeiture 
for  Breach  of  Covenant  to  repair,  with  a  Counterclaim  for  Relief  {f). 

Defence. 

1.  The  defendant  admits  the  making  of  the  lease  referred  to  in  the  State- 
ment of  Claim,  and  that  he  thereby  became  tenant  to  the  plaintifi  of  the 
said  premises,  but  he  does  not  admit  that  the  terms  of  the  covenants  to 
repair  are  correctly  stated  in  the  Statement  of  Claim. 

(See  Conveyancing  Act,  1892,  s.  5.)  But  the  word  "lessee  "  in  sub-s.  (2)  does 
not  include  a  sub-lessee  {Wind  v.  Nineteenth  Century  Bvilding  Society,  [1894] 
2  Q.  B.  226  ;  63  L.  J.  Q.  B.  636). 

The  notice  given  under  the  Act  by  the  lessor  must  be  suf&ciently  specific  to 
enable  the  lessee  to  understand  what  he  is  required  to  do :  a  mere  general  notice 
is  usually  insufficient  {Fletcher  v.  Noahes,  [1897]  1  Ch.  27  ;  66  L.  J.  Ch.  177  ; 
In  re  Serle,  [1898]  1  Ch.  652  ;  67  L.  J.  Ch.  344  ;  Matthews  v.  Usher,  68  L.  J.  Q.  B. 
988  ;  Jacob  v.  Dotm,  [1900]  2  Ch.  166,  162  ;  69  L.  J.  Ch.  493). 

Several  breaches  may  be  included  in  one  notice  {Pannell  v.  City  of  London 
Brewery,  [1900]  1  Ch.  496  ;  69  L.  J.  Ch.  244). 

Where  the  breach  is  capable  of  remedy,  the  notice  must  require  the  lessee  to 
remedy  it,  but  it  is  not  necessary  to  claim  compensation  in  money  for  the  breach 
in  cases  where  the  amount  of  such  compensation  cannot  be  assessed  or  calculated. 
And  it  would  seem  that  in  any  case  the  omission  of  a  claim  for  such  compensation 
will  not  invalidate  the  notice,  though  it  would  prevent  the  lessor  from  obtaining 
compensation  in  the  action  {Lock  v.  Pearce,  [1893]  2  Ch.  271  ;  62  L.  J.  Ch.  582). 
As  Lord  Esher,  M.R.,  says  on  p.  276,  "  If  he  does  not  want  compensation,  why 
should  he  ask  for  what  he  does  not  want  ?  " 

The  defence  that  the  lessor  had  failed  to  give  notice  would  be  open  to  the 
defendant  under  a  defence  of  possession  pleaded  rmder  Ord.  XXT.,  r.  21,  but  it  is 
generally  convenient  that  it  should  be  specially  pleaded. 

(/)  A  defendant  in  an  action  by  the  lessor  to  enforce  a  forfeiture  may  plead  the 
facts  entitling  him  to  relief  under  s.  14  (2)  of  the  Conveyancing  Act,  1881,  by  way 
of  counterclaim  {Cholmeley's  School  v.  Sewell,  [1893]  2  Q.  B.  254 ;  62  L.  J.  Q.  B. 
476  ;  and  see  the  oases  cited  infra).  Application  by  any  person  entitled  to  such 
relief  may  also  be  made  by  summons  in  the  landlord's  action  or  by  an  independent 
action  {LocJc  v.  Pearce,  [1893]  2  Ch.  271  ;  62  L.  J.  Ch.  582  ;  Cholmdey's  School  v. 
Sewell,  supra). 

Relief  cannot  be  granted  under  s.  14  (2)  of  the  Conveyancing  Act,  1881,  where 
the  lessor  has  already  re-entered  before  the  application  is  made  {Rogers  v.  Bice, 
[1892]  2  Ch.  170  ;  61  L.  J.  Ch.  583  ;  Lock  v.  Pearce,  supra). 

By  the  Conveyancing  Act,  1892,  s.  4,  where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  a  forfeiture  of  a  lease,  the  Court,  on  application  by  an  under- 
lessee  of  the  demised  property  or  any  part  thereof,  may,  either  in  the  lessor's  action 
or  in  an  action  brought  by  such  under-lessee,  make  an  order  vesting  the  same 
property  or  part  thereof  in  such  under-lessee  for  the  whole  or  part  of  the  term 
of  the  lease  (not  exceeding  the  term  granted  by  the  sub-lease)  upon  such  con- 
ditions as  the  Court  under  the  circumstances  shall  think  fit.  The  above  section 
is  for  the  protection  of  the  vested  interest  of  the  sub-lessee,  and  permits  the  Court 
in  granting  relief,  if  it  thinks  fit,  to  vary  the  rent  or  shorten  the  term  of  the  sub 
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2.  Tlie  defendant  denies  that  lie  committed  the  alleged  or  any  breaches 
of  the  covenants  to  repair.  On  the  contrary  he  says  that  he  did  repair  the 
said  premises,  and  keep  the  same  in  repair  in  accordance  with  the  said 
covenants. 

3.  The  defendant  denies  that  [here  deny  s'pecifically  any  sjiecific  breaches 
alleged]. 

Counterclaim. 

4.  The  defendant  repeats  paragraph  1  of  the  Defence,  and  if  contrary  to 
what  he  contends  it  should  be  found  that  he  has  committed  the  alleged  or 
any  breach  or  breaches  of  the  said  covenants  to  repair,  he  claims  to  be 
relieved  from  the  alleged  forfeiture,  under  sect.  14  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  on  such  terms  as  the  Court  shall  think  fit. 


Defence  that  the  Plaintiff's  Claim  is  barred  by  the  Lapse  of  the  Statutory 
Period  of  Limitation  {g). 

The  right  (if  any)  to  bring  the  action  for  recovery  of  the  land  referred 
to  in  the  Statement  of  Claim  did  not  first  accrue  to  the  plaintifi  [or,  to 

lease,  or  impose  on  the  sub-lessee  such  conditions  as  may  appear  just,  except 
that  the  term  is  not  to  be  made  longer  (Cholmeley's  School  v.  Sewdl,  supra; 
EwaH  V.  Fryer,-  [1901"|  1  Ch.  499  ;  70  L.  J.  Ch.  138).  It  is  independent  of  the 
Act  of  1881,  and  under  it  relief  may  be  given  to  an  under-lessee  which  could 
not  be  given  in  the  case  of  a  lessee,  as  for  instance  in  the  case  of  the  breach  of  a 
covenant  not  to  assign  {Imray  v.  Oahshette,  [1897]  2  Q.  B.  218  ;  66  L.  J.  Q.  B.), 
or  to  pay  rent  (Gray  v.  BonsaU,  [1904]  1  K.  B.  601 ;  73  L.  J.  Q.  B.  515). 

(g)  A  defendant  in  an  action  for  the  recovery  of  land  may  avail  himself  of  a 
defence  founded  on  the  Statutes  of  Limitation  imder  a  simple  allegation  that  he 
is  in  possession  of  the  land  (see  Ord.  XXI.,  r.  21  ;  Heath  v.  Pugh,  6  Q.  B.  D.  345, 
353 ;  Pugh  v.  Heath,  7  App.  Cas.  235 ;  51  L.  J.  Q.  B.  367  ;  Danford  v.  McAnidty, 
8  App.  Cas.  456  ;  52  L.  J.  Q.  B.  652) ;  but  it  is  usual  and  convenient  to  plead 
such  defence  specially.  (See  Pedder  v.  Hunt,  18  Q.  B.  D.  565 ;  56  L.  J.  Q.  B. 
212  ;  Topham  v.  Booth,  35  Ch.  D.  607  ;  56  L.  J.  Ch.  812  ;  Morris  v.  Edwards,  16 
App.  Cas.  309  ;  60  L.  J.  Q.  B.  292). 

Where  the  facts  constituting  a  defence  under  the  Statutes  of  Limitation  in  an 
action  for  the  recovery  of  land  or  other  real  property  appear  on  the  face  of  the 
Statement  of  Claim,  and  their  effect  is  not  rebutted  by  any  of  the  allegations 
therein  contained,  such  defence  may  be  raised  by  an  objection  in  point  of  law 
(see  Dawhins  v.  Lord  Pmrhyn,  6  Ch.  D.  318  ;  4  App.  Cas.  51 ;  48  L.  J.  Ch.  304), 
as  these  statutes  do  not  merely  bar  the  claimant's  remedy  after  the  lapse  of  the 
statutory  period,  but  also  extinguish  his  title.  (See  76.  ;  3  &  4  Will.  4,  c.  27, 
s.  34 ;  37  &  38  Vict.  c.  57,  s.  9 ;  and  see  Scott  v.  Nixon,  3  Dru.  &  War.  388  ; 
Sanders  v.  Sanders,  19  Ch.  D.  373  ;  51  L.  J.  Ch.  276  ;  Kibble  v.  Fairthonie,  [1895] 
1  Ch.  219  ;  64  L.  J.  Ch.  184.) 

The  EeaJ  Property  Lmutation  Act,  1874  (37  &  38  Vict.  c.  57,  hereinafter  called 
the  Act  of  1874),  repealed  ss.  2,  5,  16,  17,  23,  28,  and  40  of  the  Limitation  Act, 
1833  (3  &  4  Wai.  4,  c.  27,  hereinafter  called  the  Act  of  1833),  and  replaced  them 
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E.  F.,  under  whom  he  claims]  within  twelve  years  before  the  commence- 
ment of  the  action,  and  the  plaintifi's  alleged  claim  [or,  right  of  action] 

by  other  enactments  (ss.  1 — 8  of  the  first-mentioned  Act),  which  besides  making 
some  amendments  in  points  of  detail,  have  shorteneed  the  times  of  limitation  by 
substituting  periods  of  12  years,  6  years,  and  30  years  respectively  for  the  periods 
of  20  years,  10  years,  and  40  years  respectively  prescribed  by  the  repealed  sections 
of  the  earUer  Act.  The  periods  of  10  years  and  20  years  specified  in  s.  18  of  that 
Act  have  also  been  altered,  by  s.  9  of  the  Act  of  1874,  to  periods  of  6  years  and 
12  yea,  s  respectively.  Section  9  of  the  Act  of  1874  has  also  reduced  to  12  years 
the  period  of  20  years  specified  in  the  1  Vict.  c.  28  (as  to  payments  to  mortgagees). 

By  s.  1  of  the  Act  of  1874,  "  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  or  suit,  to  recover  any  land  or  rent,  but  within  twelve  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  some  person  through  whom  he  claims ;  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same." 

The  word  "  rent  "  in  s.  1  applies  to  rents  of  inheritance,  rent  charges,  tithe 
rent  charges,  and  the  like  (Grant  v.  Orant,  9  M.  &  W.  113  ;  Jones  v.  Withers,  75 
L.  T.  N.  S.  572  ;  Skene  v.  Cook,  [1901]  2  Q.  B.  7  ;  70  L.  J.  Q.  B.  556),  and  does  not 
apply  to  ordinary  rents  payable  by  tenants  to  their  landlords  under  leases  or 
agreements  {Orant  v.  Ellis,  9  M.  &  W.  113  ;  see  Hoicitt  v.  Earl  of  Harrington,  [1893] 
2  Ch.  497  ;  62  L.  J.  Ch.  571). 

By  s.  3,  "  If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress,  or  to  bring  an  action  or  suit,  to  recover  any  land  or  rent,  shall  have  first 
accrued  as  aforesaid,  such  person  shall  have  been  under  any  of  the  disabilitieE 
hereinafter  mentioned  (that  is  to  say),  infancy,  coverture,  idiotcy,  lunacy,  or 
unsoundness  of  mind,  then  such  person,  or  the  person  claiming  through  him,  may 
notwithstanding  the  period  of  twelve  years  or  six  years  (as  the  case  may  be) 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an 
action  or  suit,  to  recover  such  land  or  rent  at  any  time  within  six  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  first  have  accrued 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have  died  (whichever 
of  those  two  events  shall  have  first  happened)."  As  to  successive  disabiUties, 
see  s.  18  of  the  Act  of  1833  as  altered  by  s.  9  of  the  Act  of  1874,  above  cited  ;  but, 
even  in  the  case  of  successive  disabilities,  the  action  must  be  brought,  &c.,  within 
30  years  from  the  time  when  the  right  first  accrued.     (See  s.  5  of  the  Act  of  1874.) 

The  absence  of  the  plaintiff  beyond  seas  is  no  longer  a  disabihty  (s.  4  of  the  Act 
of  1874),  and  coverture,  though  it  is  one  of  the  disabiUties  mentioned  m  s.  3  of  the 
Act,  ceased  to  operate  as  a  disability  from  the  time  of  the  coming  into  operation 
of  the  Married  Women's  Property  Act,  1882  (1st  January,  1883). 

H  the  plaintifiE  relies  on  disabihty,  he  should  plead  such  disabihty  specially. 
A  reply  of  disability  should  show  that  the  action  was  brought  within  thirty 
years  from  the  first  accrual  of  the  right,  if  that  fact  does  not  aheady  appear  on 
the  pleadingn. 

By  s.  7  of  (he  Act  of  1874,  a  mortgagor  is  barred  from  bringmg  an  action  for 
redemption  at  the  end  of  twelve  years  from  the  tune  when  the  mortgagee  took 
possession  or  from  the  last  written  acknowledgment  by  the  mortgagee.     The 
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was  and  is  barred  by  the  Real  Property  Limitation  Act,  1874  [and  the 
plaintiff's  right  and  title  (if  any)  to  the  land  were  extinguished  by  virtue 
of  that  Act  and  the  Limitation  Act,  1833,  3  &  4  Will.  4,  c.  27,  s.  34]. 

twelve  years'  bar  under  this  section  is  absolute,  and  is  not  to  be  extended  by 
reason  of  any  disability  of  the  mortgagor.  (Forster  v.  Patterson,  17  Ch.  D.  132 ; 
50  L.  J.  Ch.  603). 

The  period  of  limitation  of  actions  by  mortgagees  to  recover  the  land  is  twelve 
years  next  after  the  last  payment  of  any  part  of  the  principal  or  interest.  (See 
1  Vict.  u.  28,  as  altered  by  s.  9  of  the  1874  Act ;  and  Kibble  v.  Fairthome,  [1895] 
1  Ch.  219  ;  64  L.  J.  Ch.  184 ;  Ludbrooh  v.  Imdbrook,  [1901]  2  K.  B.  96 ;  70 
L.  J.  K.  B.  552.) 

As  to  actions  against  trustees,  see  further,  ante,  pp.  632,  633. 

Continuous  and  successive  adverse  possession  by  persons  without  title,  each 
of  whom  derives  title  from  the  other,  may  bar  the  right  of  the  true  owner  (Dixon 
V.  Gayfere,  17  Beav.  421 ;  Trustees  Co.  v.  Short,  13  App.  Cas.  793,  798  ;  Willis  v. 
Earl  Howe,  [1893]  2  Ch.  545,  553  ;  62  L.  J.  Ch.  690) ;  and  where  each  is  an  inde- 
pendent  trespasser,  not  deriving  title  from  his  predecessor,  and  the  series  is 
absolutely  continuous,  the  same  rule  probably  appUes,  though  as  to  this  there 
would  appear  to  be  some  doubt  {lb. ;  Doe  v.  Barnard,  13  Q.  B.  945 ;  Asher 
V.  WUtlock,  L.  R.  1  Q.  B.  1 ;  Soiling  v.  Broughton,  [1893]  A.  C.  556  ;  63  L.  J.  P.  C. 
21). 

S.  26  of  the  Act  of  1833  provides  that  "  in  every  case  of  a  concealed  fraud  the 
right  of  any  person  to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent 
of  which  he,  or  any  person  through  whom  he  claims,  may  have  been  deprived  by 
such  fraud,  shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  fraud  shall,  or  with  reasonable  diligence  might,  have  been  first  known 
or  discovered  ;  "  but  the  section  is  not  to  apply  as  against  bona  fide  purchasers 
for  valuable  consideration,  who  have  not  assisted  in  the  fraud  or  had  any  reason 
to  believe  that  any  such  fraud  had  been  committed.  (See  ante,  p.  636  ;  Thorne 
V.  Heard,  [1895]  A.  C.  495  ;  64  L.  J.  Ch.  652  ;  In  re  McCallum,  [1901]  1  Ch.  143  ; 
70  L.  J.  Ch.  206.)  Since  the  Judicature  Acts,  this  section  is  applicable  to  an 
action  for  the  recovery  of  such  land  or  rent  in  any  Division  of  the  High  Court 
(and  see  Pugh  v.  Heath,  7  App.  Cas.  235  ;  51  L.  J.  Q.  B.  367  ;  Chapman,  Morson  dh 
Co.  V.  Auldand  Union,  23  Q.  B.  D.  294,  298  ;  58  L.  J.  Q.  B.  504). 
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APPLICATIONS  TO  REVISE  OR  AMEND  PLEADINGS. 

The  Judicature  Acts  have  conferred  upon  the  High  Court  of  Justice  and 
any  judge  of  it,  and  also  on  any  Master  at  chambers,  a  very  extensive 
power  of  making  in  any  indorsement  or  pleading  all  such  amendments  "  as 
may  be  necessary  for  the  purpose  of  determining  the  real  questions  in 
controversy  between  the  parties  "  (Ord.  XXVIIL,  r.  1).  Such  an  amend- 
ment is  usually  made  on  the  application  of  one  or  other  of  the  parties  to 
the  action,  who  may  desire  to  amend  his  own  pleading  or  may  wish  to  have 
the  pleading  of  his  opponent  amended  or  struck  out.  But  it  must  not  be 
forgotten  that  under  rule  12  of  the  same  Order  the  judge  or  a  Master,  at 
any  stage  of  the  action,  has  power  of  his  own  motion  to  amend  the  pleadings 
in  order  to  determine  "  the  real  question  or  issue  raised  by  or  depending 
on  the  proceedings  "  (NottageY.  Jachson,  11  Q.  B.  D.  627,638  ;  52  L.J.  Q.  B. 
760). 

Amending  the  Pleadings  of  an  Opponent. 

A  litigant  should  not  be  too  eager  to  take  out  a  summons  to  strike  out 
or  amend  his  opponent's  pleading.  Under  our  present  system,  the  rules 
of  pleading  are  elastic ;  they  allow  full  scope  for  individuality.  Hence, 
no  one  is  entitled  to  dictate  to  his  opponent,  how  he  shall  plead.  It  is 
not  desirable  that  pleadings  should  be  cast  all  in  one  mould. 

Experienced  pleaders  often  break  the  letter  of  the  rules  for  the  sake  of 
clearness  or  brevity.  Thus,  though  it  is  always  unnecessary  to  allege 
matter  of  law,  yet  it  is  sometimes  convenient  to  do  so,  and  it  may  make 
the  statements  of  fact  more  intelligible  and  show  their  connection  with 
each  other.  This  is,  indeed,  done  in  the  statutory  forms  in  R.  S.  C, 
Appendices  C,  D.,  and  E.,  e.g.,  "  The  plaintiff  is  entitled  to  the  possession 
of  a  farm  and  premises  "  (App.  C,  Sect.  VII.).  "  The  defendant  is  entitled 
to  set-ofi  "  (App.  D.,  Sect.  IV.,  No.  5).  There  is  no  harm  in  this,  if  (as  in 
both  cases  referred  to)  the  facts  are  also  stated  on  which  the  proposition 
of  law  is  based ;  and  it  would  be  idle  in  such  a  case  for  the  opponent  to 
apply  to  have  the  allegation  of  law  struck  out. 

The  litigant  need  not  be  afraid  that,  by  omitting  to  take  out  a  summons, 
he  throws  away  for  ever  one  chance  of  success — that  the  objection,  if  not 
taken  at  once,  cannot  be  taken  afterwards.    No  doubt  slight  defects,  such 
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as  slips  of  the  pen,  careless  omissions,  informal  pleadings,  &c.,  may  some- 
times be  aided  by  "  pleading  over."  But  it  is  never  worth  while  in  these 
days  to  incur  the  cost  of  a  summons  over  some  purely  formal  defect. 
No  technical  objection  shall  be  raised  to  any  pleading  on  the  ground  of 
any  alleged  want  of  form  "  (Ord.  XIX.,  r.  26).  Moreover,  "  no  application 
to  set  aside  any  proceeding  for  irregularity  shall  be  allowed  unless  made 
within  reasonable  time,  nor  if  the  party  applying  has  taken  any  fresh 
step  after  knowledge  of  the  irregularity"  (Ord.  LXX.,  r.  2)  (a).  Hence 
any  mere  irregularity  will  be  cured  by  the  opponent's  pleading  over. 
Even  when  one  party  is  confronted  by  some  flagrantly  bad  bit  of  pleading, 
it  is  generally  the  best  course  for  him  to  leave  it  alone.  By  taking  out  a 
summons  he  may  materially  increase  the  costs  of  the  action  without 
reaping  any  compensating  advantage  even  though  his  application  be 
successful  (6).  But  there  are  exceptions.  He  is  not  bound  to  submit  to  a 
flat  violation  of  the  rules.  As  Bowen,  L.J.,  says  in  Knowles  v.  Roberts  (38 
Ch.  D.  at  p.  270),  "  It  seems  to  me  that  the  rule  that  the  Court  is  not  to 
dictate  to  parties  how  they  should  frame  their  case  is  one  that  ought 
always  to  be  preserved  sacred.  But  that  rule  is,  of  course,  subject  to 
this  modification  and  limitation,  that  the  parties  must  not  ofiend  against 
the  rules  of  pleading  which  have  been  laid  down  by  the  law  ;  and  if  a  party 
introduces  a,  pleading  which  is  unnecessary,  and  it  tends  to  prejudice, 
embarrass  and  delay  the  trial  of  the  action,  it  then  becomes  a  pleading 
which  is  beyond  his  right."  His  opponent's  remedy  in  such  a  case  is  to 
apply  to  the  Master  at  Chambers  for  further  directions ;  and  for  this 
purpose  he  must  give  notice  under  Ord.  XXX.,  r.  5. 

(a)  That  is,  any  step  which  would  be  neither  necessary  nor  useful  if  he  intended 
to  rely  on  that  objection  (per  Cave,  J.,  in  Rein  v.  Stein,  66  L.  T.  at  p.  471 ;  and 
see  ante,  p.  441). 

(6)  A  Master  or  district  registrar  has  fuU  power  to  deal  with  the  costs  of  any 
application  made  to  him.  If  he  thinks  that  the  application  is  a  proper  one,  he 
will,  as  a  rule,  make  the  costs  of  it  "  costs  in  the  cause  "  ;  that  means  that  who- 
ever loses  the  action  will  have  to  pay  the  costs  of  both  sides.  If,  however,  the 
Master  orders  the  costs  to  be  "  defendant's  costs  in  the  cause,"  the  plaintiff,  even 
if  successful,  will  not  be  paid  his  costs  of  that  appUcation  ;  if  he  faUs,  he  must  pay 
both  the  defendant's  costs  and  his  own.  If  the  Master  orders  the  costs  to  be 
"  defendant's  costs  in  any  event,"  the  plaintiff  wiU  have  to  pay  the  costs  of  the 
appUcation  on  both  sides,  whatever  the  result  of  the  action  ;  but  not  at  once — 
they  wiU  be  taken  into  account  in  the  ultimate  taxation.  It  is  only  where  the 
appUcation  is  dismissed  "  with  costs  "  that  the  successful  party  is  entitled  to  an 
immediate  taxation.  In  one  or  two  cases  the  Master  may  award  costs  as  between 
soUoitor  and  cUent.  (See  Ord.  XIX.,  r.  27,  and  Fricker  r.  Van  Orutten,  [1896] 
2  Ch.  649  ;  65  L.  J.  Ch.  823.) 

An  appeal  Ues  from  the  Master's  decision  to  the  judge  at  chambers,  even  where 
it  only  affects  costs  (Foster  v.  Edwards,  48  L.  J.  Q.  B.  767).  But  if  the  order 
be  not  appealed  from  at  the  time,  the  judge  at  the  trial  has  no  power  to  vary  it 
(Koosen  v.  Hose,  45  W.  E.  337  ;  76  L.  T.  145). 
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Such  application  may  be — 

(i)  To  strike  out  the  whole  pleading  under  Ord.  XXV.,  r.  4  : 
(ii)  To  allow  an  objection  in  point  of  law  to  be  argued  before  the  trial 

under  Ord.  XXV.,  r.  2  ; 
(iii)  To  have  certain  paragraphs  in  a  pleading  struck  out  or  amended 

under  Ord.  XIX.,  r.  27  ;  or 
(iv)  For  particulars. 
Ample  provision,  moreover,  is  made  to  protect  the  plaintifE  from  in- 
convenient or  improper  counterclaims.  If  he  can  show  that  the  counter- 
claim is  one  which  cannot  be  conveniently  disposed  of  in  the  pending 
action,  or  ought  not  to  be  allowed,  the  Master  will  strike  it  out  under 
Ord.  XIX.,  r.  3,  or  exclude  it  under  Ord.  XXL,  r.  15,  leaving  the  defendant 
to  bring  a  cross-action.  If  the  counterclaim  is  scandalous  and  therefore 
an  abuse  of  the  process  of  the  Court,  it  may  be  disallowed  either  under 
Ord.  XXV.,  r.  4,  or  under  the  inherent  power  of  the  Court.  If  it  discloses 
no  valid  cause  of  action,  it  can  be  struck  out  under  the  last-mentioned 
rule ;  or  objection  may  be  taken  to  it  in  point  of  law  under  Ord.  XXV., 
r.  2.  It  must  be  properly  pleaded,  or  it  may  be  struck  out  as  embarrassing 
under  Ord.  XIX.,  r.  27  ;  or  further  particulars  demanded  under  Ord.  XIX., 
r.  7. 


(i)  Striking  out  an  Opponent's  Pleading. 

The  provisions  of  Ord.  XXV.  afford  a  prompt  and  summary  method  of 
disposing  of  groundless  actions  and  of  excluding  immaterial  issues.  Under 
rule  4  of  that  Order  a  Master  at  Chambers  has  power  to  strike  out  any 
pleading  which  discloses  no  reasonable  cause  of  action  or  answer,  and  to 
stay  or  dismiss  any  action  which  is  shown  by  the  pleadings  to  be  frivolous 
or  vexatious.  The  power  conferred  by  this  rule  should  only  be  used  in 
plain  and  obvious  cases  (Dadswell  v.  Jacobs,  34  Ch.  D.  at  p.  284 ;  56 
L.  J.  Ch.  270  ;  Lea  v.  Thurshy,  90  L.  T.  265).  "  Two  courses  are  open  to 
a  defendant  who  wishes  to  raise  the  question  whether,  assuming  a  State- 
ment of  Claim  to  be  proved,  it  entitles  the  plaintifE  to  relief.  One  method 
is  to  raise  the  question  of  law  as  directed  by  Ord.  XXV.,  r.  2  ;  the  other  is 
to  apply  to  strike  out  the  Statement  of  Claim  under  Ord.  XXV.,  r.  4.  The 
first  method  is  appropriate  to  cases  requiring  argument  and  careful  con- 
sideration. The  second  and  more  summary  procedure  is  only  appro- 
priate to  cases  which  are  plain  and  obvious,  so  that  any  Master  or  judge 
can  say  at  once  that  the  Statement  of  Claim  as  it  stands  is  insufficient,  even 
if  proved,  to  entitle  the  plaintifi  to  what  he  asks."  (Per  cur.  in  Hubbuch 
V.  Wilkinson,  [1899]  1  Q.  B.  at  p.  91 ;  68  L.  J.  Q.  B.  34).  "  Ord.  XXV., 
r.  4,  is  not  intended  to  take  the  place  of  a  demurrer,  and  it  ought  not  to  be 
applied  to  an  action  involving  serious  investigation  of  ancient  law  and 
questions  of  general  importance."  {Per  Cozens-Hardy,  M.  E.,  in  Dyson  v. 
Att.-Gen.,  [1911]  1  K.  B.  at  p.  414 ;  80  L.  J.  K.  B.  531.  And  see  the  remarks 
of  Selborne,  L.C.,  in  Burstall  v.  Beijfus,  26  Ch.  D.,  at  pp.  38,  39  ;  53  L.  J.  Ch. 
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565  ;  and  of  the  Court  of  Appeal  in  W orthington  v.  Belton,  18  Times  L.  E. 
438).  But  wliere  the  Court  is  satisfied  that  no  amendment,  however 
ingenious,  will  cure  the  defect,  and  that  the  action  cannot  possibly  succeed 
in  any  shape,  it  will  dismiss  the  action  under  this  rule,  and  so  summarily 
put  an  end  to  the  litigation  {Griffiths  v.  London  Bocks  Co.,  13  Q.  B.  D. 
259,  261 ;   53  L.  J.  Q.  B.  504 ;  Gooison  v.  Grieison,  [1908]  1  K.  B.  761  ; 

77  L.  J.  K.  B.  507 ;  Woods  v.  Lyttleton,  25  Times  L.  R.  665  ;  Vacher  v. 
London  Society  of  Gom'positors,  [1913]  A.  C.  107  ;  82  L.  J.  K.  B.  232). 

The  mere  fact  that  the  plaintiff  is  not  likely  to  succeed  in  his  action  is  no 
ground  for  striking  out  his  Statement  of  Claim  (Boaler  v.  Holder,  54 
L.  T.  298).  Hence,  though  a  litigant  may  think  that  his  opponent's 
pleading  discloses  no  cause  of  action  or  no  defence  to  his  claim,  it  by  no 
means  follows  that  he  should  at  once  apply  to  have  it  struck  out  or  amended. 
He  must  apply  promptly,  if  at  all  (Cross  v.  Earl  Howe,  62  L.  J.  Ch.  342). 

On  an  application  under  Ord.  XXV.,  r.  4,  the  Master  can  look  only  at  the 
pleadings  and  particulars ;  no  affidavits  are  admissible  (Johnston  v.  Johnston, 
33  W.  R.  239  ;  but  see  KersTmw  v.  Sievier,  21  Times  L.  R.  40).  So  long  as  the 
Statement  of  CSiaim  or  the  particulars  (Davey  v.  Bentinch,  [1893]  1  Q'.  B.  185  ; 
62  L.  J.  Q.  B.  114)  disclose  any  "  reasonable  cause  of  action,"  the  mere  fact  that 
the  case  is  weak  and  not  likely  to  succeed,  is  no  ground  for  striking  it  out.  It  is 
impossible  to  define  precisely  what  is  a  reasonable  cause  of  action.  But,  if  in  an 
action  of  contract  it  appears  clearly  that  there  is  no  contract  between  the  plaintiff 
and  the  defendant,  or  no  contract  valid  in  law,  or  if  the  matter  be  already  res 
judicata,  or  if  the  action  be  brought  solely  to  obtain  relief  which  the  Cornet  has 
no  power  to  grant,  or  if  relief  be  asked  on  a  ground  which  is  no  ground  for  such 
relief,  the  Statement  of  Claim  will  be  struck  out  and  the  action  dismissed. 
So  where  the  Statement  of  Claim  on  the  face  of  it  shows  a  perfectly-  good  defence 
to  the  action,  e.g.,  where  in  an  action  of  libel  or  slander  it  discloses  that  the 
occasion  of  pubUcation  was  absolutely  privileged  (Bottomley  v.  Brougham,  [1908] 
1  K.  B.  584 ;  77  L.  J.  K.  B.  311  ;  Burr  v.  Smith  and  others,  [1909]  2  K.  B.  306  ; 

78  L.  J.  K.  B.  889  ;  Beresford  v.  White,  20  Tunes  L.  R.  591).  But  an  objection 
under  the  Statute  of  Frauds  should  not  be  raised  by  an  application  under  this 
rule  (Fraser  v.  Pape,  91  L.  T.  340),  as  this  is  a  matter  merely  of  evidence. 

If  the  Statement  of  Claim  in  its  present  form  discloses  no  cause  of  action 
because  some  material  averment  has  been  omitted,  the  Court,  while  striking  out 
the  pleading,  will  not  dismiss  the  action,  but  give  the  plaintiff  leave  to  amend 
(Griffiths  V.  London,  tfcc.  Dock  Co.,  13  Q.  B.  D.  261  (n.) ;  53  L.  J.  Q.  B.  504 ; 
Thomhill  V.  Weeks,  [1913]  1  Ch.  438  ;  [1913]  2  Ch.  464  ;  82  L.  J.  Ch.  485  ;  cf. 
Reid  V.  Hooley,  13  Times  L.  R.  398 ;  and  Edwards  v.  Pneumatic  Tyre  Co.  Ltd., 
16  Times  L.  R.  p.  309).  Where  an  action  was  brought  by  "  a  person  of  unsound 
mind  not  so  found  by  inquisition,  by  A.  B.,  her  next  friend,"  allegations  denying 
the  unsoundness  of  mind  of  the  plaintiff  were  struck  out  under  this  rule  in  Rich- 
mond V.  Branson  db  Son,  [1914]  1  Ch.  968  ;  83  L.  J.  Ch.  749.  So  where  an  action 
was  brought  claiming  damages  for  an  assault  of  a  felonious  character,  for  which 
the  defendant  had  not  been  prosecuted,  the  action  was  stayed  but  leave  given  to 
the  plamtifE  to  amend  (Smith  v.  Sdim/n,  [1914]  3  K.  B.  98  ;  83  L.  J.  K.  B.  1339). 

Moreover,  apart  from  all  rules  and  orders,  the  Court  has  an  inherent  juris- 
diction to  stay  every  action  which  is  an  abuse  of  its  process  or  is  vexatious, 
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and  to  strike  out  all  pleadings  wMci  are  shown  to  be  frivolous  {Reichd  v. 
Magrath,  14  App.  Gas.  665  ;  59  L.  J.  Q.  B.  159  ;  MacDougall  v.  Knight, 
25  Q.  B.  D.  1 ;  59  L.  J.  Q.  B.  517  ;  Haggard  v.  Pelicier,  [1892]  A.  C.  61 ; 
61  L.  J.  P.  C.  19  ;  Remmington  v.  Sooles,  [1897]  2  Ch.  1 ;  66  L.  J.  Ct.  526 ; 
Gritchell  V.  L.  &  S.  W.  Ry.  Co.,  [1907]  1  K.  B.  860 ;  76  L.  J.  K.  B.  422). 
Where  either  party  to  an  action  has  made  repeated  frivolous  applications 
to  the  judge  or  Master,  the  Court  has  power  to  make  an  order  prohibiting 
any  further  applications  by  him  without  leave  (Gtepe  v.  Loam,  37  Ch.  D. 
168  ;  57  L.  J.  Ch.  435  ;  Kinnaird  v.  Field,  [1905]  2  Ch.  306  ;  74  L.  J.  Ch. 
554 ;  and  see  the  Vexatious  Actions  Act,  1896  (59  &  60  Vict.  c.  51) ; 
In  re  Chaffers,  13  Times  L.  R.  363  ;  and  In  re  Jones,  18  Times  L.  E.  476). 
But  these  extreme  powers  are  but  rarely  exercised. 

When  an  application  is  made  to  the  inherent  jurisdiction  of  the  Court,  all  the 
facts  can  be  gone  into,  and  affidavits  as  to  them  are  admissible.  (Willis  v. 
Earl  Howe,  [1893]  2  Ch.  pp.  551,  554  ;  62  L.  J.  Ch.  690  ;  Bemmington  v.  Scoles, 
[1897]  2  Ch.  1 ;  66  L.  J.  Ch.  526  ;  Vinson  v.  The  Prior  Fibres  Consolidated,  Ltd., 
W.  N.  [1906]  209).  The  Court  has  inherent  jurisdiction  to  stay  an  action 
which  must  fail ;  as,  for  instance,  an  action  brought  in  respect  of  an  act  of  State 
(Chatterton  v.  Secretary  of  State  for  India,  [1895]  2  Q.  B.  189  ;  64  L.  J.  Q.  B.  676  ; 
Salaman  v.  Secretary  of  State  for  India,  [1906]  1  K.  B.  613  ;  76  L.  J.  K.  B.  418), 
or  an  action  brought  by  an  infant  suing  by  a  next  friend  which  clearly  is  brought 
in  the  interests  of  the  next  friend  and  not  of  the  infant  {Huxley  v.  Wootton,  29 
Times  L.  R.  132). 

So,  if  a  party  seeks  to  raise  anew  a  question  which  has  already  been  substantially 
decided  between  the  same  parties  by  a  Court  of  competent  jurisdiction  in  a 
former  action,  this  fact  may  be  brought  before  the  Court  by  aflfidavit,  and  the 
Statement  of  Claim,  though  good  on  the  face  of  it,  may  be  struck  out,  and  the 
second  action  dismissed  (Reichel  v.  Magrath,  14  App.  Cas.  at  p.  667  ;  59  L.  J.  Q.  B. 
159  ;  MacDougall  v.  Knight,  supra ;  Humphries  v.  Humphries,  [1910]  2  K.  B. 
531;  79  L.  J.  K.  B.  919;  Cooke  v.  Richman,  [1911]  2  K.  B.  1125;  81 
L.  J.  K.  B.  38). 

But  if  there  be  "  matter  of  fact  fit  to  be  investigated,"  which  the  plaintiff  is  not 
estopped  from  proving  in  the  second  action,  the  Court  wiU  refuse  to  stay  it  {Blair 
V.  Crawford,  [1906]  1  I.  R.  578,  587  ;  Goodson  v.  Orierson,  [1908]  1  K.  B.  761 ; 
77  L.  J.  K.  B.  507). 

If  a  plaintiff  brings  two  actions  in  the  High  Court  against  the  same  defendant 
for  the  same  cause,  such  conduct  is  primd  facie  vexatious,  and  the  defendant  may 
apply  for  a  stay  of  proceedings  in  one  or  other  of  the  actions  ( WiUiams  v.  Hunt, 
[1905]  1  K.  B.  512,  514  ;  74  L.  J.  K.  B.  364).  The  pendency  of  another  action 
in  a  foreign  or  inferior  Court  for  the  same  cause  may  be  ground  for  an 
appUcation  to  have  the  action  in  the  High  Court  stayed,  or  to  have  the 
plamtifi  required  to  elect  which  of  the  two  actions  should  be  stayed,  or  to  have 
an  order  restrainmg  him  from  continuing  proceedings  in  the  foreign  or  inferior 
Court,  as  the  justice  of  the  case  may  require,  where  such  dupUcation  of  actions 
appears  unnecessary,  oppressive  or  vexatious.  (See  McHenry  v.  Lewis,  22  Ch.  D. 
397  ;  52  L.  J.  Ch.  325  ;  Hyman  v.  Helm,  24  Ch.  D.  521  ;  Logan  v.  Bank  of  ScoOand 
(No.  2),  [1906]  1  K.  B.  141 ;  75  L,  J.  K.  B.  218  ;  Limerick  Corporation  v.  Crompton, 
[1910]  2  I.  R.  416). 

An  application  may  be,  and  frequently  is,  made  both  under  the  inherent 
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jurisdiction  of  the  Court  and  under  Ord.  XXV.,  r.  4,  at  the  same  time  (see  Coxon 
V.  Qorst,  [1891]  2  Ch.  p.  74  ;  60  L.  J.  Ch.  502),  or  under  Ord.  XXV.,  r.  4,  and 
Ord.  XIX.,  r.  27,  at  the  same  time. 


(ii)  Objection  in  Point  of  Law. 

As  we  have  already  seen  {ante,  p.  451)  either  party  is  "  entitled  to  raise 
by  his  pleading  any  point  of  law  "  (Ord.  XXV.,  r.  2),  and  in  a  proper  case 
to  have  it  argued  and  disposed  of  before  the  trial.  And  rule  3  of  the 
same  Order  provides  that  "  if,  in  the  opinion  of  the  Court  or  a  judge,  the 
decision  of  such  point  of  law  substantially  disposes  of  the  whole  action, 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-ofi,  counterclaim, 
or  reply  therein,  the  Court  or  judge  may  thereupon  dismiss  the  action  or 
make  such  other  order  therein  as  may  be  just." 

Neither  party  is  bound  to  place  on  his  pleading  an  objection  in  point  of 
law  ;  Ord.  XXV.,  r.  2,  merely  says  that  he  shall  be  entitled  to  do  so.  At 
the  trial  he  may  urge  any  point  of  law  he  likes,  whether  raised  on  the 
pleadings  or  not.  This  was  decided  on  June  10th,  1886,  by  a  Divisional 
Court  (Day  and  WiUs,  JJ.)  in  the  case  of  Macdougall  v.  Knight  and  another 
(ex  relatione  editoris  ;  the  case  is  not  reported  on  this  point).  This  was 
also  the  law  under  the  former  system.  (See  the  remarks  of  Lord  Coke  in 
The  Lord  Cromwell's  Case  (1581),  4  Eep.  at  p.  14.)  "  If  the  defendant  wants 
to  avail  himself  of  his  point  of  law  in  a  summary  way,  he  must  demur ; 
but  if  he  does  not  demur,  he  does  not  waive  the  objection,  and  may  say 
at  the  trial  that  the  claim  is  bad  on  the  face  of  it"  {per  Lindley,  J.,  in 
Stokes  V.  Grant,  4  C.  P.  D.  at  p.  28). 

Even  if  an  objection  in  point  of  law  has  been  placed  on  the  record,  it  is 
not  always  advisable  to  apply  to  have  it  argued  before  the  trial.  Where 
the  matter  is  one  of  first  impression,  or  where  for  any  other  reason  the  law 
on  the  point  is  not  clear,  it  may  be  desirable  to  take  this  course  and  so 
settle  the  point  of  law  before  incurring  the  expense  of  a  trial  with  witnesses. 
But  in  ordinary  cases  it  is  generally  wiser  to  raise  the  objection  on  the 
pleading,  but  not  to  apply  to  have  it  argued  before  the  trial.  The  usual 
result  of  such  an  argument  is  that,  if  the  party  who  raises  the  objection 
succeeds,  the  other  party  obtains  leave,  on  paying  the  costs  of  the  argument, 
to  amend  his  pleading  and  he  will  thus  be  in  a  stronger  position  on  the  day 
of  trial.  Hence,  as  a  rule,  it  is  best  not  to  apply  to  have  any  point  of 
law  argued  before  the  trial,  unless  the  objection  is  one  which  will  dispose 
of  the  whole  action,  and  which  cannot  be  removed  by  any  amendment 
which  the  other  party  can  truthfully  make. 


(iii)  Attaching  the  Pleading  oj  an  Opponent  under  Ord.  XIX.,  r.  27. 

Under  rule  27  of  Ord.  XIX.,  a  Master  at  Chambers  may  order  to  be 
struck  out  or  amended  any  matter  in  any  pleading  "  which  may  be  un- 
necessary or  scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or 
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delay  the  fair  trial  of  the  action."  But  it  is  not  easy  to  obtain  an  order 
under  this  rule.  One  party  has  no  right  to  dictate  to  the  other  how  he 
shall  plead.  And  "  nothing  can  be  scandalous  which  is  relevant "  {per 
Cotton,  L.J.,  in  Fisher  v.  Owen,  8  Ch.  D.  at  p.  653 ;  47  L.  J.  Ch.  681). 
The  mere  fact  that  an  allegation  is  unnecessary  is  no  ground  for  striking 
it  out ;  nor  is  a  pleading  embarrassing  merely  because  it  contains  allega- 
tions which  are  inconsistent  or  stated  in  the  alternative  provided  they  are 
pleaded  clearly  and  distinctly  and  in  separate  paragraphs  (Child  v.  Stenning, 
5  Ch.  D.  695  ;  46  L.  J.  Ch.  523  ;  In  re  Morgan,  35  Ch.  D.  492  ;  56  L.  J.  Ch. 
603). 

Unless  the  pleading  as  it  stands  is  really  and  seriously  embarrassing,  it 
is  often  better  policy  to  leave  it  unamended.  A  party  only  strengthens  his 
opponent's  position  by  reforming  and  thus  improving  a  defective  pleading 
But  he  should  be  careful  in  drawing  his  answer  to  it  not  to  aid  the  defect 
in  it  in  any  way  ;  the  less  he  says  about  that  part  of  the  pleading  the  better 
He  should  not  admit  it ;  if  need  be,  he  should  traverse  it  in  so  many  words  ; 
but,  after  such  denial,  he  should  avoid  the  whole  topic,  if  possible,  and 
leave  his  opponent's  counsel  to  explain  it  to  the  judge  at  the  trial,  if  he  can. 

Pleadings,  or  parts  of  pleadings,  have  been  struck  out  or  amended  as  em- 
barassing,  viz. — 

For  pleading  mere  general  allegations  of  title,  instead  of  stating  the  material 
facts  relied  upon  as  giving  the  title  (Philipps  v.  Philipps,  4  Q.  B.  D.  127 ;  48 
L.  J.  Q.  B.  185 ;  Davis  v.  James,  26  Oh.  D.  778  ;  53  L.  J.  Ch.  523 ;  but  see 
ThomhiU  v.  Weeks,  [1913]  2  Ch.  464  ;  82  L.  J.  Ch.  485). 

For  pleading  matters  which  were  too  vaguely  stated  to  give  sufficient  informa- 
tion to  the  opposite  party  (Ridddl  v.  Strathmore,  3  Times  L.  R.  329 ;  31  Sol. 
Journ.  183  ;  British,  die.  Land  Assoc,  v.  Foster,  4  Times  L.  R.  574 ;  and  see 
Fleming  v.  Dollar,  23  Q.  B.  D.  388  ;  68  L.  J.  Q.  B.  548). 

For  setting  out  immaterial  matters  in  a  prohx  and  embarrassing  manner 
{Davy  V.  Garrett,  7  Ch.  D.  473  ;  46  L.  J.  Ch.  218). 

For  setting  out  matters  not  relevant  to  the  issue  {Rassam  v.  Budge,  [1893]  1 
Q.  B.  571 ;  62  L.  J.  Q.  B.  312). 

For  making  charges  and  imputations  of  disgraceful  conduct  against  an  opponent 
or  a  third  party  which  are  not  properly  relevant  to  the  issues  between  the  parties 
{Millington  v.  Loring,  6  Q.  B.  D.  190  ;  50  L.  J.  Q.  B.  214  ;  Blake  v.  Albion  Life 
Ass.  Co.,  45  L.  J.  C.  P.  663;  Appleby  v.  Franldin,  17  Q.  B.  D.  93;  55  L.  J. 
Q.  B.  129). 

For  alleging  matters  merely  amounting  to  evidence,  such  as  admissions  (see 
Davy  V.  Oarrett,  supra;  Blake  v.  Albion  Life  Ass.  Co.,  supra;  Williamson 
V.  L.  <Ss  N.  W.  By.  Co.,  12  Ch.  D.  787  ;  49  L.  J.  Ch.  559). 

For  a  misjoinder  of  plaintiffs  or  of  causes  of  action  {Smith  v.  Richardson,  4 
C.  P.  D.  112  ;  48  L.  J.  C.  P.  140). 

For  pleading  mere  general  or  evasive  denials  {Byrd  v.  Nunn,  7  Ch.  D.  284  ;  47 
L.  J.  Ch.  1 ;  Belt  v.  Laioes,  51  L.  J.  Q.  B.  259). 

But  the  mere  fact  that  the  statements  in  an  opponents'  pleading  may  be 
difficult  to  deal  with  does  not  render  the  pleading  "embarrassing,' '  &o.,  within  the 
meaning  of  this  rule  if  they  are  material  facts  and  are  otherwise  properly  pleaded. 
Parties  must  not  be  too  easily  "  embarrassed."     Again,  allegations  are  not  to  be 
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deemed  "embarrassing,"  &c.,  merely  because  it  is  probable  that  they  may 
ultimately  turn  out  to  be  untrue  in  fact  (Turguand  v.  Fearon,  40  L.  T.  643  ;  In  re 
Morgan,  35  Oh.  D.  492;  56  L.  J.  Oh.  903),  or  invalid  in  law  [TomUnson  v.  8.  E. 
Ry.  Co.,  3  Times  L.  R.  822). 

Where  the  matter  which  is  wrongly  or  improperly  pleaded  is  severable  from 
the  rest  of  the  pleading,  the  order  will  usually  be  limited  to  that  part  of  the 
pleading.  (See,  for  instance,  Blake  v.  Albion  Life  Ass.  Co.,  45  L.  J.  0.  P.  663  ; 
Knowles  v.  Roberts,  38  Oh.  D.  263.)  But  where  the  matter  which  is  faulty  or 
defective  is  so  intermixed  with  the  rest  of  the  pleading  as  not  to  be  severable 
from  It  without  difficulty,  the  whole  of  the  pleading  containing  it  may  be  struck 
out,  as  m  Oashin  v.  Cradock,  3  Ch.  D.  376  ;  Williamson  v.  L.  S  N.  W.  By.  Co., 
12  Ch.  D.  787  ;  49  L.  J.  Ch.  559. 


(iv)  Application  for  Particulars. 

This  is  the  most  usual  way  of  attacking  an  opponent's  pleading,  and  the 
way  which  is  most  beneficial  to  the  applicant.  "  The  old  system  of  plead- 
ing at  common  law  was  to  conceal  as  much  as  possible  what  was  going  to 
be  proved  at  the  trial."  {Per  Cotton,  L.J.,  in  Spedding  v.  Fitzpatrick,  38 
Ch.  D.  414  ;  58  L.  J.  Ch.  139).  Pleadings,  then,  were  simply  cm-t  state- 
ments of  fact  or  bald  propositions  of  mixed  fact  and  law,  wholly  devoid 
of  details.  A  plaintiff  merely  declared  that  he  sued  the  defendant  for 
"  money  payable  by  the  defendant  to  the  plaintifi  for  money  received  by 
the  defendant  for  the  use  of  the  plaintifi  "  and  the  defendant  pleaded  "that 
he  never  was  indebted  as  alleged,"  and  nobody  could  discover  from  such 
pleadings  what  was  the  real  issue  to  be  fought  at  the  trial.  The  only 
point  in  dispute  in  the  action  might  be  whether  the  plaintifi  or  defendant 
was  Town  Clerk  of  Norwich  ! 

But  such  cryptic  pleadings  are  forbidden  now.     Each  party  must  give 

to  his  opponent  a  fair  outline  of  the  case  which  will  be  raised  against  him 

at  the  hearing,  and  must  set  out  in  the  body  of  his  pleading  all  particulars 

which  are  necessary  to  enable  his  opponent  properly  to  prepare  his  case 

for  trial.     By  r.  6  of  Ord.  XIX.,  it  is  expressly  enacted  that,  "  In  all  cases 

in  which  the  party  pleading  relies  on  any  misrepresentation,  fraud,  breach 

of  trust,  wilful  default  or  undue  influence,  and  in  all  other  cases  in  which 

particulars  may  be  necessary  beyond  such  as  are  exemplified  in  the  forms," 

i.e.,  the  forms  given  in  Appendices  C,  D.,  and  E.  to  the  Rules  of  the 

Supreme  Court,  1883,  "  particulars  (with  dates  and  items,  if  necessary) 

shall  be  stated  in  the  pleading ;    provided  that,  if  the  particulars  be  of 

debt,  expenses,  or  damages,  and  exceed  three  folios  (c)  the  fact  must  be 

so  stated,  with  a  reference  to  full  particulars  already  delivered  or  to  be 

delivered  with  the  pleading."    If  particulars  are   necessary  and  none 

have   been   already   delivered,   and  they  will   exceed  three  folios,  the 

(c)  A  foUo  is  seventy-two  words,  every  figure  being  counted  as  a  word 
(Ord.  LXV.,  r.  27  (14)).  An  example  of  a  statement  that  the  particulars  delivered 
exceed  three  folios  wUl  be  found,  ante,  p.  176. 

B.L.  58 
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party  should,  without  any  order  being  made  upon  him,  deliver  them 
as  a  separate  document  along  with  his  pleading  in  the  form  given  on 
p.  919,  post.  And  rule  7  of  the  same  Order  provides  that  "  A  further  and 
better  statement  of  the  nature  of  the  claim  or  defence,  or  further  and 
better  particulars  of  any  matter  stated  in  any  ,pleading,  notice,  or  written 
proceeding  requiring  particulars,  may  in  all  cases  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just."  If,  then,  either  party 
considers  that  his  opponent's  pleading  does  not  give  him  the  information 
to  which  he  is  entitled,  his  remedy  is  to  reinstate  the  summons  for  directions 
in  the  Master's  list,  and  apply  for  further  particulars  under  this  rule  (d). 

"  The  object  of  particulars  is  to  enable  the  party  asking  for  them  toknow 
what  case  he  has  to  meet  at  the  trial,  and  so  to  save  unnecessary  expense, 
and  avoid  allowing  parties  to  be  taken  by  surprise"  {Spedding  v. 
Fitzpatrich,  38  Ch.  D.  413;  58  L.  J.  Ch.  139).  Hence,  an  application 
shoidd  be  made  for  particulars  whenever  a  pleading  is  worded  so  vaguely 
that  the  party  to  whom  it  is  delivered  cannot  be  sure  what  his  opponent's 
line  of  attack  or  defence  will  be  at  the  trial.  Even  where  it  is  possible  to 
make  a  shrewd  guess  at  his  meaning,  it  is  safer  to  pin  him  down  to  a  definite 
story,  otherwise  it  wiU  be  open  to  him  at  the  trial  to  give  evidence  as  to  any 
fact  which  tends  to  support  his  vague  allegation.  Thus,  it  is  most  desirable 
to  ascertain  whether  a  plaintifi  is  relying  on  parol  conversations  or  written 
documents  as  amounting  to  a  misrepresentation  or  as  establishing  a 
contract,  or  to  compel  a  defendant  to  disclose  before  the  trial  what  matters 
he  wiU  rely  on  as  amounting  to  fraud  or  misconduct  or  as  justifying  a 
libellous  imputation. 

At  the  same  time,  particulars  will  not  be  exacted  where  it  would  be 
oppressive  or  unreasonable  to  make  such  an  order,  as  where  the  information 
is  not  in  the  possession  of  either  party,  or  could  only  be  obtained  with 
great  difficulty,  or  where  the  particulars  are  not  applied  for  till  the  last 
moment.  An  order  is  often  made  for  "  the  best  particulars  the  plaintifi 
can  give." 

There  is  another  advantage  in  obtaining  particulars  from  an  opponent. 
If  either  party  omits  to  set  out  in  his  pleading  details  which  he  ought  to 
have  given  and  his  opponent  does  not  apply  for  particulars,  the  first  paity 
will  be  entitled  to  give  evidence  at  the  trial  of  any  fact  which  supports 
the  allegation  in  his  pleading  {Dean  and  Chapter  of  Chester  v.  Smelting 
Corporation,  Ld.,  W.  N.  [1902]  5 ;  Hewson  v.  Cleev'e,  [1904]  2  I.  E.  536). 
But  if  particulars  are  ordered  and  delivered,  the  first  party  will  be  bound 
by  them,  and  cannot  at  the  trial  (without  special  leave,  which  will  only 
be  granted  on  terms)  go  into  any  matters  not  fairly  included  therein 


{d)  Where  the  writ  is  indorsed  for  trial  without  pleadings,  the  defendant  may 
apply  for  particulars  of  the  claim  on  a  summons  taken  out  under  Ord.  XVIIIa., 
r.  3  ;  and  on  this  appUoation  the  Master  may  order  either  party  to  give  par- 
ticulars. When  ihterlooutory  judgment  has  been  entered,  the  Master  may  order 
particulars,  &c.  (Ord.  XIII.,  r.  5). 
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{Woolky  V.  Broad,  [1892]  2  Q.  B.  317  ;  61  L.  J.  Q.  B.  808).  Particulars 
thus  "  limit  inquiry  at  the  trial  to  matters  set  out  in  particulars.  They 
tend  to  narrow  issues,  and  ought  to  be  encouraged"  (per  Watkin 
Williams,  J.,  in  Thomson  v.  Birhley,  31  W.  R.  230  ;  47  L.  T.  700).  It 
is  no  objection  to  an  application  for  particulars  that  the  applicant  must 
know  the  true  facts  of  the  case  better  than  his  opponent.  He  is  entitled 
to  know  the  outline  of  the  case  that  his  adversary  will  try  to  make  against 
him,  which  may  be  something  very  difierent  from  the  true  facts  of  the  case. 
He  cannot  tell  how  much  his  opponent  knows  or  thinks  he  knows  ;  so  it 
is  better  to  bind  him  down  to  a  definite  story.  Particulars  will  be  ordered 
whenever  the  Master  ia  satisfied  that  their  delivery  is  necessary  in  order  to 
ensure  a  fair  trial.  As  a  rule,  however,  particulars  will  only  be  ordered 
of  an  affirmative  allegation  ;  one  cannot  give  particulars  of  a  mere  traverse 
or  of  a  joinder  of  issue.  Moreover,  particulars  will  never  be  ordered  of  an 
allegation  which  is  immaterial  (Cave  v.  Torre,  54  L.  T.  515  ;  Giblons  v. 
Norman,  2  Times  L.  E.  676),  nor  of  one  as  to  which  the  burden  of  proof 
lies  on  the  applicant  (James  v.  Radnor  County  Council,  6  Times  L.  E.  240  ; 
Roberts  v.  Owen,  lb.  172). 

Again,  where  the  party  applying  is  in  other  respects  entitled  to  the 
particulars  for  which  he  asks,  it  is  not  a  valid  objection  to  his  application 
that  if  the  order  be  made  it  will  compel  the  party  giving  them  to  name  his 
witnesses,  or  otherwise  disclose  or  give  some  clue  to  his  evidence.  If  the 
only  object  of  the  summons  be  to  obtain  particulars  of  the  evidence  on 
the  other  side,  it  should  of  course  be  dismissed  as  an  improper  application 
(Temperton  v.  Russell,  9  Times  L.  E.  p.  320).  But  where  the  information 
asked  for  is  clearly  necessary  to  enable  the  applicant  properly  to  prepare 
for  trial,  or  where  in  other  respects  the  application  is  a  proper  one,  the 
information  must  be  given,  even  though  it  discloses  some  portion  of  the 
evidence  on  which  the  other  party  proposes  to  rely  at  the  trial  (Zierenberg  v. 
Labouchere,  [1893]  2  Q.  B.  at  pp.  187,  188  ;  63  L.  J.  Q.  B.  89  ;  Bishop  v. 
Bishop,  [1901]  P.  325  ;  70  L.  J.  P.  93  ;  and  cf.  Fade  v.  Jacobs,  3  Ex.  D. 
335  ;  47  L.  J.  Ex.  74  ;  Marriott  v.  Chamberlain,  17  Q.  B.  D.  154  ;  55  L.  J. 
Q.  B.  448,  cases  as  to  interrogatories).  This  is  so  even  .where  the  plaintiS 
is  privileged  from  producing  documents  which  would  disclose  such  evidence 
(Milbanh  v.  Milbank,  [1900]  1  Ch.  376  ;   69  L.  J.  Ch.  287). 

In  certain  cases  a  party  who  is  ordered  to  give  particulars  is  allowed 
before  giving  them  to  interrogate  his  opponent,  and  to  obtain  discovery 
of  documents  (Whyte  v.  Ahrens,  26  Ch.  D.  717  ;  54  L.  J.  Ch.  145  ;  Leitch  v. 
Abbot,  31  Ch.  D.  374 ;  55  L.  J.  Ch.  460).  "  It  is  good  practice  and  good 
sense  that,  where  the  defendant  knows  the  facts  and  the  plaintiffs  do  not, 
the  defendant  should  give  discovery  before  the  plaintiffs  deliver  particulars  " 
(per  Bowen,  L.J.,  in  Millar  v.  Harper,  38  Ch.  D.  at  p.  112  ;  57  L.  J.  Ch. 
1091 ;  Edelston  v.  Russdl,  57  L.  T.  927).  But  no  hard  or  fast  rule  can  be 
laid  down  to  determine  when  particulars  should  precede  discovery  or 
discovery  should  precede  particulars.  Each  case  will  depend  on  its  own 
circumstances.     (Waynes  Merthjr  Co.  v.  Radford,  [1896]  1  Ch.  29  ;    65 
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L.  J.  Gh.  140).  The  Court  will  not  sanction  any  attempt  to  deliver  inter- 
rogatories under  the  guise  of  seeking  particulars  {Lister  v.  Thompson, 
7  Times  L.  R.  107). 

The    practice    as  to   particulars  can   best    be   illustrated    by  a   few 

examples. 

Conspiracy.] — In  an  action  for  conspiring  to  induce  certain  persons  by  threats 
to  break  their  contracts  with  the  plaintifis,  the  defendant  is  entitled  to  particulars 
stating  the  name  of  each  such  contractor,  the  kind  of  threat  used  in  each  case, 
and  when  and  by  which  defendant  each  such  threat  was  made,  and  whether 
verbally  or  in  writing ;  if  in  writing,  identifying  the  document ;  but  he  is  not 
entitled  to  the  names  of  the  workmen  in  the  employ  of  those  contractors  whom  it 
is  alleged  the  defendant  threatened  to  "  call  out "  (Temperton  v.  RusseU  and 
others,  9  Times  L.  R.  318,  319).  So  where  the  plaintiff  alleged  that  certain 
directors  had  instigated  the  defendant  to  do  something,  Kay,  J.,  held  that  the 
plaintiff  ought  to  state  whether  such  instigation  was  verbal  or  in  writing,  and  if 
verbal  by  whom  it  was  made,  and  if  in  writing  the  dat«  of  such  writing  {BriUm 
Medical,  d;c.,  Assoc,  v.  Britannica  Fire  Assoc.,  59  L.  T.  888). 

Credit  Item.] — If  plaintiff  gives  credit  in  his  Statement  of  Claim  for  a  lump 
sum  merely,  and  that  lump  sum  comprises  several  items,  the  defendant  is  entitled 
to  particulars  of  the  date  and  amount  of  each  payment  credited.  Without  these 
he  cannot  tell  whether  it  is  necessary  for  him  to  plead  payment  or  set-off  or  to 
counterclaim  for  the  sums  which  he  has  paid  the  plaintiff  {Oodden  v.  Corslen, 
5  C.  P.  D.  17 ;  49  L.  J.  C.  P.  112  ;  Kemp  v.  OoUberg,  36  Ch.  D.  505).  For  under 
a  set-off  or  a  counterclaim,  he  must  not  prove  items  with  which  the  plaintiff  has 
already  credited  him  (Eastwi-clc  v.  Harman,  C'lVI.  &  W.  13). 

Damages.] — An  order  will  readily  be  made  for  particulars  of  losses,  expenses, 
and  other  special  damage  incurred  by  the  plaintiff,  but  not  of  general  damage 
(Ixmdon  &  Northern  Bank  v.  Newnes,  16  Times  L.  R.  433). 

Innuendo.] — In  Foster  v.  Ferryman,  8  Times  L.  R.  115,  it  appears  from  the 
report  that  Lord  Coleridge,  C.J.,  and  Mathew,  J.,  did  in  effect  order  particulars 
to  be  given  of  the  meaning  in  which  the  defendant  intended  to  use  the  words  in 
question  ;  but  in  Heaton  v.  Ooldne.'i,  [1910]  I  K.  B.  at  p.  757  ;  79  L.  J.  K.  B.  541, 
Vaughan  Williams,  L.J.,  expressed  strong  disapproval  of  such  an  order  being 
made.  . 

False  Imprisonment.]— Where  the  defendant  justified  the  arrest  of  the 
plaintiff  on  the  ground  that  he  had  reasonable  and  probable  cause  for  suspecting 
that  a  felony  had  been  committed  and  that  the  plaintiff  had  committed  it,  he 
was  ordered  to  give  particulars  of  the  alleged  felony  and  of  the  reasonable  and 
probable  cause  for  suspicion,  but  not  of  the  names  of  those  who  had  given  him 
information  against  the  plaintiff  {Oreen  v.  Oarhutt,  28  Times  L.  R.  575). 

Fraud,  or  other  Misconduct.]— Whenever  a  charge  of  fraud  is  made,  the 
plaintiff  %vill  be  ordered  to  give  definite  particulars  of  the  acts  of  the  defendant 
on  which  he  will  rely  at  the  trial  as  fraudulent  (Davy  v.  Garrett,  7  Ch.  D.  473, 
489  ;  47  L.  J.  Ch.  218  ;  Behn  v.  Bhom,  132  L.  T.  Jo.  87  ;  Claudius,  d:c.  v.  Invicta, 
&c.,  29  R.  P.  C.  465).  If  the  defendant  is  not  told  what  is  going  to  be  proved 
against  him  at  the  trial,  he  cannot  properly  prepare  his  defence  (F%te  v.  Ahretis, 
26  Ch.  D.  717 ;  54  L.  J.  Ch.  145  ;  Symonds  v.  City  Bank,  34  W.  R.  364).  The 
same  rule  holds    whenever   any   misconduct   i?    alleged    {Saunders   v.    Jones, 
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7  Ch.  D.  435,  451  ;  47  L.  J.  Oh.  440 ;  Newport  Dry  Dock  Co.  v.  Paynter,  34 
Ch.  D.  88  ;  56  L.  J.  Ch  1021).  So  when  a  libel  or  slander  is  justified  in  general 
terms  (see  ante,  p.  769). 

Heirship.]— In  Palmer  v.  Palmer,  [1892]  1  Q.  B.  319  ;  61  L.  J.  Q.  B.  236,  the 
plaintiff  was  ordered  to  give  "  particulars  of  how  he  claimed  to  be  heir-at-law  of 
Mary  Ann  Brown,  showing  the  linlcs  of  relationship  upon  which  he  relied  as  con- 
stituting him  her  heir."  But  see  the  remarks  of  Brett,  L.J.,  in  Philipps  v. 
PUlipps,  4  Q.  B.  D.  at  p.  134  ;  48  L.  J.  Q.  B.  135. 

Lump  Sums.] — Where  a  plaintiff  claims  a  lump  sum  of  money,  he  must  give 
particulars  of  the  items  of  which  it  is  composed  (Philipps  v.  Philipps,  4  Q.  B.  D. 
127,  131  ;  48  L.  J.  Q.  B.  135).  Where  a  bill  has  been  delivered  before  action, 
giving  items  of  work  and  labour  done,  and  subsequently  a  writ  is  issued  claiming 
a  lump  sum  for  such  work  and  labour,  the  defendant  is  entitled  to  particulars 
showing  how  that  lump  sum  is  arrived  at  by  reference  to  the  several  items  of  the 
bill  {Hall  V.  Symons,  92  L.  T.  Jo.  337).  Where  the  plaintiff  gives  credit  for  n 
lump  sum  and  sues  for  a  balance,  he  must  give  particulars  of  the  items  of  which 
such  credit  is  composed  {Oodden  v.  Corsten,  5  0.  P.  D.  17  ;  49  L.  J.  C.  P.  112). 
If  he  claims  a  lump  sum  for  money  paid,  he  must  give  the  items  and  state  when 
and  to  whom  each  such  payment  was  made  (Ounn  v.  Tucker,  7  Times  L.  R.  280). 
If  the  plaintiff  claims  a  lump  sum  for  carriage,  warehouse  rent,  and  work  and 
labour  done,  he  will  be  ordered  to  give  the  items  composing  such  lump  sum,  and 
to  distinguish  which  sums  are  charged  for  carriage,  which  for  warehouse  rent, 
and  which  for  work  and  labour  (Ih. ;  and  see  Sedgwick  v.  Yedras  Mining  Co., 
4  Times  L.  R.  17).  And  where  a  railway  company  had  charged  different  rates 
for  carrying  different  consignments  of  goods  over  the  same  distances,  it  was 
ordered  to  give  particulars  as  to  each  rate,  "  distinguishing  the  charges  for  con- 
veyance from  the  terminal  charge  (it  any)  and  from  the  dock  charges  (if  any) ; 
and  if  any  terminal  charges  or  dock  charges  be  included,  speoif3dng  the  nature 
and  detail  of  the  terminal  charges  or  dock  charges  in  respect  of  which  they  are 
made  "  (L.  <fe  N.  W.  By.  Co.  v.  Lee,  7  Times  L.  R.  603,  upheld  in  C.  A.,  July 
30th,  1891 ;  and  see  Mansion  House  Association  v.  O.  W.  By.  Co.,  [1895]  2  Q.  B. 
141;  64  L.  J.  Q.  B.  434). 

Money  had  and  Received.]— Where  a  plaintiff  claims  that  the  defendant 
has  received  a  definite  sum  of  money  to  his  use  and  does  not  claim  an  account, 
he  must  give  particulars  of  the  items  composing  that  sum  {Kemp  v.  Goldberg,  36 
Ch.  D.  505).  But  where  he  claims  an  account  as  weU  as  money  had  and  received, 
and  states  facts  which  are  sufficient  primd  facie  to  induce  the  Court  to  order  an 
account,  no  order  will  be  made  for  particulars  of  the  moneys  had  and  received, 
as  they  will  form  part  of  the  future  account  (Augiusiinus  v.  Nerinckx,  16  Ch.  D. 
13,  17;  BlacMe  v.  Osmaston,  28  Ch.  D.  119,  123;  54  L.  J.  Ch.  473;  Carry. 
Anderson,  18  Times  L.  R.  206). 

Negligence.] — Particulars  will  be  ordered  of  the  defendant's  acts  or  conduct 
which  are  alleged  to  amount  to  neghgence  {Watson  v.  NoHh  Met.  Tramways  Co., 
3  Times  L.  B.  273).  and  also,  if  such  a  defence  be  pleaded,  of  the  plaintiff's  acts  or 
conduct  which  are  alleged  to  amount  to  contributory  negligence  {Martin  v. 
M'Taggart,  [1906]  2  I.  R.  120  ;  but  now  see  Toppin  v.  Belfast  Corporation,  [1909] 
2  I.  R.  181).  So  in  an  action  for  damages  by  collision,  an  allegation  in  the  State- 
ment of  Claim  that  the  defendant's  vessel  "  did  not  take  proper  and  seamanlike 
measures  to  keep  clear  "  of  the  plaintiff's  vessel  was  struck  out,  as  the  plaintiff 
was  unable  to  give  any  particulars  of  the  proper  and  seamanlike  measures  which 
should  have  been  taken  to  prevent  the  collision  {The  Kanawha,  108  L.  T.  433). 


Digitized  by  Microsoft® 


918        APPLICATIONS   TO   REVISE   OR  AMEND   PLEADINGS 

Payment  into  Court.] — Where  the  plaintifE  has  only  one  cause  of  action,  but 
his  claim  consists  of  many  items,  and  the  defendant  has  paid  money  into  Court 
generally  to  the  whole  claim,  he  will  not,  as  a  rule,  be  ordered  to  specify  in  respect 
of  which  items  the  payment  into  Court  has  been  made.  "  It  would  be  very 
unjust  to  make  the  defendant  particularise  how  much  he  had  paid  into  Court  in 
respect  of  each  item.''  {Per  BramweU,  L.J.,  in  Paraire  v.  LoM,  49  L.  J.  C.  P. 
481  ;  43  L.  T.  427  ;  see  Orient  Steam  Navigation  Co.  v.  Ocean  Marine  Insce.  Co., 
34  W.  R.  442  ;  Hennell  v.  Davies  and  another,  [1893]  1  Q.  B.  367  ;  62  L.  J.  Q.  B. 
220  ;  The  James  Tucker,  <i>c.,  Co.  v.  Lamport  and  Holt,  23  Times  L.  R.  10).  But 
the  Court  has  a  discretion  in  the  matter,  and  in  special  circumstances  will  order 
such  particulars  [Bonlton  v.  Houlder,  19  Times  L.  R.  635  ;  9  Com.  Cas.  75). 

Seduction.] — The  defendant  in  an  action  for  seduction  applied,  before  Defence, 
for  particulars  of  the  alleged  immoral  intercourse  ;  but  the  Divisional  Court 
refused  to  make  any  order  unless  he  made  an  affidavit  that  he  had  not  seduced  the 
girl  (Thomson  v.  Birhley,  47  L.  T.  700,  cited  in  Sachs  v.  S-peilman,  37  Ch.  D.  p.  304  ; 
57  L.  J.  Ch.  658).  In  a  similar  case  [Kelly  v.  Briggs,  85  L.  T.  Jo.  78)  a  Divisional 
Court  declined  to  follow  this  case,  and  ordered  particulars  ;  but  in  Knight  v. 
Engle,  61  L.  T.  780,  and  also  in  Hanna  v.  Keers,  [1896]  2  I.  R.  226,  the  principle  of 
Thomson  v.  Birkley  was  followed. 

Trade  Mark,  Infringement  of.] — -Where  the  Statement  of  Claim,  in  an  action 
to  restrain  infringement  of  a  trade  mark,  alleged  that  "  divers  persons  "  had  been 
induced  by  the  acts  of  the  defendant  to  purchase  his  goods  as  and  for  those  of  the 
plaintifE,  particulars  of  the  names  and  addresses  of  those  "  divers  persons  "  were 
ordered  {Humphries  v.  Taylor  Drug  Co.,  39  Ch.  D.  693). 

In  some  cases  the  parties  are  bound  to  dehver  particulars  by  express  enact- 
ment or  rule  of  court.  See  s.  4  of  the  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93) ; 
Ord.  XIX.,  1.  25  (a),  as  to  the  state  of  mind  of  a  testator  ;  Ord.  LIII  a.,  rr.  11, 13, 
14,  16 — 18  as  to  patent  cases ;  and  ante,  p.  741,  as  to  objections  to  a  plaintiff's 
copyright. 

Application  for  particulars  must  be  made  with  reasonable  promptitude 
{Guuraud  v.  Fitzgerald,  37  W.  K.  265).  But  the  mere  fact  that  the  de- 
fendant has  already  delivered  his  Defence  is  no  waiver  of  his  right  to 
particulars  of  the  allegations  in  the  Statement  of  Claim  {Sachs  v.  Spe-il- 
man,  37  Ch.  D.  295 ;  57  L.  J.  Ch.  658).  It  is  often  advisable  to  write  a 
letter  asking  for  the  particulars  required  before  any  application  for  an 
order  is  made,  as  the  Master  will  take  the  fact  that  such  a  letter  was  written 
into  consideration  on  the  question  of  costs.  On  such  an  application  the 
notice  or  summons  should  ask  that  if  the  particulars  ordered  be  not 
delivered  within  the  period  prescribed,  the  allegation  complained  of  be 
struck  out,  or  that  the  party  in  fault  be  precluded  from  giving  any  evidence 
in  support  of  it  at  the  trial.  When  it  is  the  plaintifi  who  is  ordered  to 
give  particulars,  it  may  be  made  a  term  of  the  order  that  the  action  shall 
be  dismissed,  unless  the  particulars  be  delivered  within  the  time  named  in 
the  order  {Daveij  v.  Bentinck,  [1893]  1  Q.  B.  185  ;  62  L.  J.  Q.  B.  114),  or 
be  stayed  (App.  K.,  Forms  Nos.  12  and  12  A).  It  is  unnecessary,  as  a  rule, 
to  support  the  application  by  any  affidavit ;  but  see  Sachs  v.  Speilman, 
37  Ch.  D.  at  pp.  304,  305 ;  57  L.  J.  Ch.  658  ;  Roberts  v.  Owen,  6  Times 
L.  E.  172  ;  Blaclcie  v.  Osmasion,  28  Ch.  D,  at  p.  120. 
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Oeneral  Form  of  Particulars. 

19—.  B.  No.  — . 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  B.   Plaintiff, 

and 

CD Defendant. 

Particulars. 
[//  the  particvlars  are  given  in  pursuance  of  an  order,  this  should  be  stated 
here,  e.g.. 

Particulars  delivered  pursuant  to  the  order  of  Master  —  made  in  this  action, 
dated ,  19—.] 

The  following  are  the  particulars  of  the  plaintifi's  claim  in  this  action,  [or,  of 

the  Counterclaim,  or,  under  paragraph of  the  Statement  of  Claim,  or,  of  the 

injuries  aUeged  in  paragraph of  the  Statement  of  Claim,  or,  of  the  fraud 

alleged  in  paragraph of  the  Defence,  or,  as  the  case  may  be]. 

[Here  state  the  particulars;  if  they  are  lengthy,  set  them  out  in  numbered 
paragraphs.} 

Delivered  the ,  19 — . 

By  E.  F.,  Plaintiff's  Solicitor  [or.  Agent]. 
To  Mr.  G.  H.,  Defendant's  Solicitor  [or.  Agent]. 

See  Form  of  Particulars  of  Objections  in  an  Action  for  Infringement  of  a  Patent, 
ante,  p.  805. 

The  party  who  has  obtained  an  order  for  particulars  "  stall,  unless  the 
order  otherwise  provides,  have  the  same  length  of  time  for  pleading  after 
the  delivery  of  the  particulars  that  he  had  at  the  return  of  the  summons  " 
(Ord.  XIX.,  r.  8).  But  an  order  for  particulars  does  not  otherwise  operate 
as  a  stay  of  proceedings,  or  give  any  extension  of  time  ;  and  rule  8  does 
not  apply  when  a  "  peremptory  "  order  has  been  made  for  the  delivery  of 
the  pleading  within  a  specified  time.  (Falck  v.  Axthelm,  24  Q.  B.  D.  174  ; 
59  L.  J.  Q.  B.  161).  Hence,  a  party  who  appKes  for  particulars,  if  his  time 
for  pleading  has  almost  run  out,  should  always  ask  for  further  time  to 
plead  after  such  particulars  are  delivered. 


Additional  Particulars. 

It  sometimes  happens  that  a  party  who,  in  compliance  with  an  order, 
has  given  all  particulars  then  within  his  knowledge,  subsequently  discovers 
new  matter  which  he  desires  to  add  to  the  particulars  already  delivered 
so  as  to  enable  him  to  prove  them  at  the  trial.  In  such  a  case  the  safer 
course  is  to  apply  for  leave  to  deliver  further  particulars.  For  without 
such  leave  he  has  strictly  no  right  to  add  anything  to  those  already  delivered 
and  by  which  he  is  bound  {Yorkshire  Provident  Co.  v.  Gilbert,  [1895]  2 
Q.  B.  148  ;  64  L.  J.  Q.  B.  578  ;  Emden  v.  Burns,  10  Times  L.  E.  400). 

An  application  to  amend  or  add  to  particulars,  if  made  a  reasonable 
time  before  the  trial,  wiU  generally  be  allowed  on  terms,  unless  the  other 
party  to  the  action  would  be  seriously  and  irremediably  prejudiced  by 
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such  amendment,  or  some  injury  would  be  caused  wMct  could  not  be 
compensated  by  costs  (Clarapede  v.  Commercial  Union  Association,  32 
W.  E.  262).  But  such  an  amendment  will  not  be  allowed  if  it  is  sought 
thereby  to  introduce  a  new  cause  of  action,  e.g.,  to  raise  a  charge  of  fraud 
for  the  first  time  {Cochsedge  v.  Metrop.  Coal  Assoc,  65  L.  T.  432  ;  Hendrihs 
V.  Montagu,  17  Ch.  D.  638,  642  ;  50  L.  J.  Ch.  456),  or  to  increase  the  amount 
claimed  in  the  action  after  the  defendant  has  paid  into  Court  the  full 
amount  originally  claimed  (Sanders  v.  Hamilton,  96  L.  T.  679).  At  the 
trial  leave  to  amend  particulars  is  as  a  rule  refused  {Moss  v.  Malings, 
33  Ch.  D.  603 ;  56  L.  J.  Ch.  126) ;  the  amendment  of  even  a  date  will  only, 
as  a  rule,  be  allowed  upon  terms  (McCarthy  v.  Fitzgerald,  [1909]  2  I.  E.  445). 
If,  however,  further  particulars  are  delivered  without  an  order  and  are 
accepted  by  the  opposite  party,  they  will  supersede  or  supplement  the 
original  particulars,  the  irregularity  being  one  that  is  waived  by  receiving 
the  fresh  particulars  and  continuing  the  proceedings  in  the  action  without 
Taakinganj  6h]eotion{Fromantv.  Ashley,  1E.&B.723).  If  fair  and  proper 
particulars  have  been  dehvered  without  leave,  an  application  to  have  them 
set  aside  could  rarely  be  attended  with  any  material  advantage,  as,  on 
application  under  such  circumstances,  an  order  would  probably  be  made 
that  the  fresh  particulars  should  stand. 


Amending  One's  own  Pleading. 

So  far  we  have  dealt  with  hostile  applications  to  strike  out  or  amend  the 
pleading  of  another.  But  the  litigant  may  find  it  necessary  also  to  revise 
his  own  pleading  before  the  case  proceeds  to  trial.  Fresh  information  has 
come  to  hand  ;  interrogatories  have  been  fully  answered  by  his  opponent ; 
documents  whose  existence  was  unknown  to  him  have  been  disclosed ; 
and  he  now  desires  to  re-shape  his  Claim  or  Defence.  Or  his  opponent  may 
have  raised  some  well-founded  objections  to  his  pleading,  in  which  case 
it  will  be  advisable  for  him  to  amend  at  once  before  it  is  too  late.  A  party 
has  generally  little  difficulty  in  obtaining  leave  to  amend  his  own  pleadings, 
provided  his  application  is  not  left  to  so  late  a  stage  of  the  proceedings 
that  to  allow  an  amendment  then  would  be  unjust  to  his  opponent  (Kirby 
V.  Simpson,  3  Dowl.  791). 


Amendment  without  Leave. 

"  Whenever  a  Statement  of  Claim  is  delivered,  the  plaintiff  may  therein 
alter,  modify,  or  extend  his  claim  without  any  amendment  of  the  indorse- 
ment of  the  writ "  (Ord.  XX.,  r.  4  ;  see  ante,  p.  34).  And  the  plaintiff 
may  without  any  leave  amend  his  Statement  of  Claim,  whether  indorsed 
on  the  writ  or  not,  once  at  any  time  before  the  expiration  of  the  time  limited 
for  Eeply,  or,  if  no  Eeply  be  ordered,  within  ten  days  from  the  deHvery 
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of  the  Defence  (Ord.  XXVIII.,  r.  2,  post,  p.  935  ;  and  see  Roberts  v. 
Plant,  [1895]  1  Q.  B.  597  ;  64  L.  J.  Q.  B.  347).  But  these  rules  do  not 
enable  the  plaintiff  to  add  new  parties  or  to  increase  the  total  amount 
claimed  on  the  writ.  For  any  such  amendment  leave  is  necessary,  which 
can  be  granted  in  a  proper  case  under  Ord.  XVI.,  r.  11,  or  Ord.  XVII., 
rr.  2  and  4,  or  Ord.  XXVIII.,  r.  1,  post,  p.  935.  And  a  plaintiff  will  not 
be  allowed  to  amend  by  setting  up  fresh  claims  in  respect  of  causes  of 
action  which  since  the  issue  of  the  writ  have  become  barred  by  a 
Statute  of  Limitation  {Weldon  v.  Neal,  19  Q.  B.  D.  394 ;  56  L.  J.  Q.  B. 
621). 

Where  the  action  has  been  brought  on  a  substantial  cause  of  action,  to 
which  a  good  defence  has  been  pleaded,  the  plaintiff  will  not  be  allowed  to 
amend  his  Claim  by  including  in  it,  for  the  first  time,  a  trivial  and  merely 
technical  cause  of  action,  which  such  defence  may  not  cover  {Dillon  v. 
Balfour,  20  L.  K.  Ir.  600). 

A  defendant,  on  the  other  hand,  can  never  amend  his  Defence  without 
leave.  But  he  can  amend  a  Counterclaim  or  set-off  without  any  leave, 
provided  he  does  so  before  the  expiration  of  the  time  allowed  for  answering 
the  Reply  and  before  such  answer  (Ord.  XXVIII.,  r.  3  ;  see  post,  p.  935). 
Although  a  plaintiff  may  in  some  cases  amend  by  adding  a  new  defendant 
(Edward  v.  Lowther,  45  L.  J.  C.  P.  417),  a  defendant  cannot,  as  a  rule, 
make  a  third  person  a  defendant  without  the  plaintiff's  consent  {McCheane 
V.  Gyles,  [1902]  1  Ch.  911 ;  71  L.  J.  Ch.  446  ;  Montgomery  v.  Foy,  Morgan 
&  Co.,  [1895]  2  Q.  B.  321 ;  65  L.  J.  Q.  B.  18).  No  one  can  be  added  as  a 
plaintiff  "without  his  own  consent  in  writing  thereto"  (Ord.  XVI., 
r.  11). 

By  Ord.  XXVIU.,  i'.  4,  "  Where  any  party  has  amended  his  pleading  under  " 
rules  2  or  3,  cited  po6<,  p.  935,  "  the  opposite  party  may,  within  eight  days  after 
the  deUvery  to  him  of  the  amended  pleading,  apply  to  the  Court  or  a  judge  to 
disallow  the  amendment,  or  any  part  thereof,  and  the  Court  or  judge  may,  if 
satisfied  that  the  justice  of  the  case  requires  it,  disallow  the  same,  or  allow  it 
subject  to  such  terms  as  to  costs  or  otherwise  as  may  be  just  "  [Bourne  v.  Coiilter, 
53  L.  J.  Ch.  699). 

By  Ord.  XXVIII.,  r.  5,  "  Where  any  party  has  amended  his  pleading  under 
Rules  2  or  3,  the  opposite  party  shall  plead  to  the  amended  pleading,  or  amend 
his  pleading,  within  the  time  he  then  has  to  plead  or  within  eight  days  from  the 
deUvery  of  the  amendment,  whichever  shall  last  expire  ;  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment,  and  does  not  plead 
again  or  amend  within  the  time  above  mentioned,  he  shall  be  deemed  to  rely 
on  his  original  pleading  in  answer  to  such  amendment."  Where  a  Statement  of 
Claim  or  Counterclaim  has  been  amended  under  r.  2  or  r.  3  above,  the  opposite 
party,  if  he  has  already  pleaded,  may  amend  his  pleading  without  leave  within 
the  time  prescribed  by  r.  5.  In  all  other  cases,  if  an  amendment  is  required, 
leave  must  be  obtained  for  it. 

In  all  cases  of  amendment  made  pursuant  to  rules  2  and  3  of  this  Order, 
the  costs  of  and  oecasionedby  the  amendment  must  be  paid- by  the  party  amend- 
ing, imless  the  Master  orders  otherwise  (r.  13). 
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Amendment  with  leave  before  Trial. 

By  Ord.  XXVIII.,  r.  1,  "  The  Court  or  a  judge  may,  at  any  stage  of  the 
proceedings,  allow  either  party  to  alter  or  amend  his  indorsement  or  plead- 
ings, in  such  manner  and  on  such  terms  as  may  be  just,  and  all  such  amend- 
ments shall  be  made  as  may  be  necessary  for  the  purpose  of  determining 
the  real  questions  in  controversy  between  the  parties." 

By  Ord.  XXVIII. ,  r.  6,  "  In  all  cases  not  provided  for  by  the  preceding 
rules  of  this  Order,  application  for  leave  to  amend  may  be  made  by  either 
party  "  to  a  Master  by  summons  at  chambers  before  the  trial,  "  and  such 
amendment  may  be  allowed  upon  such  terms  as  to  costs  or  otherwise  as 
may  be  just."  So,  an  arbitrator  has  discretion  either  to  allow  or  disallow 
any  amendment  in  the  pleadings  which  he  is  asked  to  make  in  the  course 
of  the  arbitration  (In  re  Crighton  and  the  Law  Car  and  General  Insurance 
Corp.,  [1910]  2  K.  B.  738  ;  80  L.  J.  K.  B.  49). 

Leave  will  in  general  be  granted  to  amend  so  as  to  enable  the  real 
question  in  dispute  between  the  parties  to  be  raised  on  the  pleadings, 
provided  the  amendment  will  occasion  no  injury  to  the  opposite  party, 
except  such  as  can  be  sufficiently  compensated  for  or  remedied  by  costs  or 
other  terms  to  be  imposed  by  the  order  (Tildesley  v.  Harper,  10  Ch.  D. 
393 ;  48  L.  J.  Ch.  495  ;  Australian  Steam  Co.  v.  Smith,  14  App.  Cas.  at 
p.  320  ;  61  L.  T.  134 ;  Aronson  v.  Liverpool  Corporation,  29  Times  L.  E. 
325).  Where  these  conditions  are  fulfilled,  such  leave  may  be  granted  at 
any  stage,  however  negligent  or  careless  the  mistake  or  omission  may  have 
been,  and  however  late  may  be  the  application  for  amendment.  (See 
Steward  v.  North  Met.  Tram.  Co.,  16  Q.  B.  D.  at  p.  558 ;  55  L.  J.  Q.  B. 
157 ;  The  Duke  of  Buccleuch,  [1892]  P.  201 ;  61  L.  J.  P.  57  ;  Att.-Gen. 
V.  West  Ham  Corporation,  74  J.  P.  196.  But  the  Court  is  as  a  rule  reluctant 
to  give  a  common  informer  leave  to  amend  his  claim  for  penalties  (Burnett 
V.  Samuel,  109  L.  T.  630  ;  Forbes  v.  Samuel,  [1913]  3  K.  B.  706  ;  82  L.  J. 
K.  B.  1135),  though  it  will  correct  a  mistake  as  to  a  date  where  such 
mistake  has  in  no  way  prejudiced  the  defendant  (Bird  v.  Samuel,  W.  N. 
[1914]  78). 

The  application  should  be  made  without  unnecessary  delay,  as  un- 
reasonable delay  in  making  it  may  be  a  ground  for  refusing  to  grant  it 
(Glarapede  v.  Commercial  Assoc.,  32  W.  R.  262,  263 ;  Hipgrave  v.  Case, 
28  Ch.  D.  356  ;  54  L.  J.  Ch.  399  ;  Clarh  v.  Wraij,  31  Ch.  D.  68  ;  55  L.  J.  Ch. 
119).  Leave  to  amend  may,  however,  be  refused  where  the  original 
omission  was  mala  fide  or  intentional  (Lowther  v.  Heaver,  41  Ch.  D.  248; 
58  L.  J.  Ch.  482  ;  Edevain  v.  Cohen,  41  Ch.  D.  563). 

By  Ord.  XXVIII.,  r.  7,  "  If  a  party  who  has  obtained  an  order  for  leave  to 
amend  does  not  amend  accordingly  within  the  time  limited  for  that  purpose  by 
the  order,  or  if  no  time  is  thereby  limited,  then  within  fourteen  days  from  the 
date  of  the  order,  such  order  to  amend  shall,  on  the  expiration  of  such  limited 
time  as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may  be,  become  ipso  facto 
void,  unless  the  time  is  extended  by  the  Court  or  a  judge." 
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By  Ord.  XXVIII.,  r.  8,  "  An  indorsement  or  pleading  may  be  amended  by 
written  alterations  in  the  copy  which  has  been  delivered,  and  by  additions  on 
paper  to  be  interleaved  therewith  if  necessary,  unless  the  amendments  require 
the  insertion  of  more  than  144  words  in  any  one  place,  or  are  so  numerous  or  of 
such  a  nature  that  the  m.aking  them  in  writing  would  render  the  document 
difficult  or  inconvenient  to  read,  in  either  of  which  cases  the  amendment  must  be 
made  by  delivering  a  print  of  the  document  as  amended." 

By  Ord.  XXVIII.,  r.  9,  "  Whenever  any  indorsement  or  pleading  is  amended, 
the  same,  when  amended,  shall  be  marked  with  the  date  of  the  order,  if  any, 
under  which  the  same  is  so  amended,  and  of  the  day  on  which  such  amendment 

is  made,  in  manner  following,  viz. :    '  Amended day  of  — —  pursuant  to 

order  of  —  dated  the of .'  "     It  is  usual  to  add  the  date  on  which  the 

pleading  is  re-delivered  to  the  opposite  party  (see  the  form  ante,  p.  31).  In  the 
case  of  an  amended  writ,  the  copy  served  upon  the  opposite  party  need  not  be 
thus  marked  ;  it  is  sufficient  if  the  original  is  marked  (Hanmer  v.  Clifton,  [1894] 
1  Q.  B.  238). 

By  Ord.  XXVIII.,  r.  10,  "  Whenever  any  indorsement  or  pleading  is  amended, 
such  amended  document  shall  be  delivered  to  the  opposite  party  within  the  time 
allowed  for  amending  the  same  "  {Jamaica  Bail.  Co.  v.  Colonial  Bank,  [1905] 
1  Ch.  677  ;  74  L.  J.  Ch.  410). 

Where  the  Statement  of  Claim  is  amended  under  an  order  giving  leave  to 
amend,  such  amendment  does  not,  in  the  absence  of  special  terms  in  the  order, 
give  the  defendant  any  additional  time  for  pleading  his  Defence  or  entitle  him 
to  amend  a  Defence  already  delivered.  Accordingly,  when  an  application  is 
made  for  leave  to  amend,  care  should  be  taken  by  the  opposite  party  to  have  it 
imposed  as  a  term  of  the  order,  if  any,  giving  such  leave  that  any  alteration  or 
amendment  of  his  own  pleading  (if  any)  already  deUvered  which  may  be  necessi- 
tated by  the  amendment  of  the  opponent's  pleading  may  be  made  by  him,  other- 
wise a  sirmmons  for  leave  to  make  such  amendments  or  alterations  may  be 
necessary.  So,  too,  care  should  be  taken  that  the  order  should  provide,  where 
necessary,  for  an  extension  of  the  time  for  pleading  to  the  amended  pleading, 
and,  where  the  party  amending  is  a  defendant,  for  his  taking  short  notice  of  trial, 
if  required. 

Where  a  party  amends  his  pleading  under  an  order  giving  leave  to  amend,  and 
the  opposite  party,  having  already  pleaded  in  answer  to  the  original  pleading 
before  such  amendment,  does  not  himself  obtain  leave  to  amend,  and  amend 
thereunder,  he  is  deemed  to  rely  on  his  pleading  as  it  stands  as  an  answer  to  the 
amended  pleading.     (See  Boddy  r.  WaU,  7  Ch.  D.  164 ;  47  L.  J.  Ch.  112.) 


Amendment  at  the  Trial  of  the  Action. 

By  Ord.  XXVIII.,  r.  12,  "  The  Court  or  a  judge  may  at  any  time,  and 
on  such,  terms  as  to  costs  or  otherwise  as  the  Court  or  judge  may  think 
just,  amend  any  defect  or  error  in  any  proceedings,  and  all  necessary 
amendments  shall  be  made  for  the  purpose  of  determining  the  real  question 
or  issue  raised  by  or  depending  on  the  proceedings  "  (and  see  rule  6).  At 
the  trial  of  the  action  leave  to  amend  wiU  not  be  so  readily  granted.  It 
will  be  refused  if  the  party  seeks  to  alter  the  whole  nature  of  his  case  by 
an  unexpected  amendment  which  may  require  fm'ther  evidence  to  be 
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adduced  by  his  opponent  {Ellis  v.  Manchester  Carriage  Co.,  2  C.  P.  D.  13, 
16 ;  Clark  v.  Wraij,  31  Ck  D.  68 ;  55  L.  J.  Ch.  119),  or  where  it  is  clear 
that  there  is  no  substantial  ground  for  the  case  proposed  to  be  set  up  by 
the  amendment  {Lawrence  v.  Lord  Norreys,  38  Ch.  D.  213,  232,  235  ; 
Jones  V.  Hughes,  [1905]  1  Ch.  180,  187  ;  74  L.  J.  Ch.  57),  or  where  the 
amendment  will  still  leave  the  plaintiS  without  any  title  to  sue  at  date  of 
writ  (Creed  v.  Greed,  [1913]  1  I.  R.  48),  or  where  the  amendment  would 
cause  injustice  to  the  opposite  party  for  which  no  terms  as  to  costs  or 
otherwise  would  afford  adequate  compensation  {Steward  v.  North  Met. 
Tram.  Co.,  16  Q.  B.  D.  178,  556;  55  L.  J.  Q.  B.  157;  Weldon  v.  Ned,  19 
Q.B.D.  394;  56  L.  J.  Q.  B.  621). 
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OP 

EULES  AFFECTING  PLEADINGS. 


ORDER   III.  r.  6. 

SPECIALLY  INDORSED   WRIT. 


In  all  actions  where  the  plaintifi  seeks  only  to  recover  a  debt  or  liquidated 
demand  in  money  payable  by  the  defendant,  with  or  without  interest, 
arising — 

(A)  upon  a  contract,  express  or  implied  (as,  for  instance,  on  a  bill  of 

exchange,  promissory  note,  or  cheque,  or  other  simple  contract 
debt) ;  or 

(B)  on  a  bond  or  contract  under  seal  for  payment  of  a  liquidated 

amount  of  money  ;   or 

(C)  on  a  statute  where  the  sum  sought  to  be  lecovered  is  a  fixed  sum 

of  money  or  in  the  nature  of  a  debt  other  than  a  penalty  ;  or 

(D)  on  a  guaranty,  whether  under  seal  or  not,  where  the  claim  against 

the  principal  is  in  respect  of  a  debt  or  liquidated  demand  only  ;   or 

(E)  on  a  trust ;   or 

(P)  in  actions  for  the  recovery  of  land,  with   or  without  a  claim  for 

rent  or  mesne  profits,  by  a  landlord  against  a  tenant  whose  term 

has  expired  or  has  been  duly  determined  by  notice  to  quit,  or  has 

become  liable  to  forfeitirre  for  non-payment  of  rent,  or  against 

persons  claiming  under  such  tenant ; 

the  writ  of  summons  may,  at  the  option  of  the  plaiatiff,  be  specially 

indorsed  with  a  statement  of  his  claim,  or  of  the  remedy  or  relief  to  which 

he  claims  to  be  entitled.     Such  special  indorsement  shall  be  to  the  effect 

of  such  of  the  Forms  in  Appendix  C,  sect.  IV.,  as  shall  be  applicable  to 

the  case. 

ORDER  XVI.  r.  1. 

PARTIES. 

All  persons  may  be  joined  in  one  action  as  plaintifis,  ia  whom  any 
right  to  relief  in  respect  of  or  arising  out  of  the  same  transaction  or  series 
of  transactions  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative,  where  if  such  persons  brought  separate  actions  any  common 
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question  of  law  or  fact  would  arise  ;  provided  ttat,  if  upon  the  application 
of  any  defendant  it  shall  appear  that  such  joinder  may  embarrass  or  delay 
the  trial  of  the  action,  the  Court  or  a  judge  may  order  separate  trials,  or 
make  such  other  order  as  may  be  expedient,  and  judgment  may  be  given 
for  such  one  or  more  of  the  plaintifEs  as  may  be  found  to  be  entitled  to 
relief,  for  such  relief  as  he  or  they  may  be  entitled  to,  without  any  amend- 
ment. But  the  defendant,  though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  who  shall  not  be  found  entitled 
to  relief,  unless  the  Court  or  a  judge  in  disposing  of  the  costs  shall  otherwise 
direct. 

ORDER  XIX. 

PLEADING  GENERALLY. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  High  Court  of 
Justice. 

2.  The  plaintifi  shall,  subject  to  the  provisions  of  Order  XX.,  and  at 
such  time  and  in  such  manner  as  therein  prescribed,  deliver  to  the  defendant 
a  statement  of  his  claim,  and  of  the  relief  or  remedy  to  which  he  claims 
to  be  entitled.  The  defendant  shall,  subject  to  the  provisions  of  Order 
XXI.,  and  at  such  time  and  in  such  manner  as  therein  prescribed,  deUver 
to  the  plaintiff  his  defence,  set-oii,  or  counterclaim  (if  any),  and  the 
plaintifi  shall,  subject  to  the  provisions  of  Order  XXIII.,  and  at  such 
time  and  in  such  manner  as  therein  prescribed,  deliver  his  reply  (if  any) 
to  such  defence,  set-ofi,  or  counterclaim.  Such  statements  shall  be  as 
brief  as  the  nature  of  the  case  will  admit,  and  the  taxing  officer  in  adjusting 
the  costs  of  the  action  shall  at  the  instance  of  any  party,  or  may  without 
any  request,  inquire  into  any  unnecessary  prolixity,  and  order  the  costs 
occasioned  by  such  prolixity  to  be  borne  by  the  party  chargeable  with  the 
same  (a). 

3.  A  defendant  in  an  action  may  set-ofi,  or  set  up  by  way  of  counter- 
claim against  the  claims  of  the  plaintifi,  any  right  or  claim,  whether  such 
set-ofi  or  counterclaim  sound  in  damages  or  not,  and  such  set-ofi  or  counter- 
claim shall  have  the  same  efiect  as  a  cross-action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross-claim.  But  the  Court  or  a  judge  may,  on 
the  application  of  the  plaintifi  before  trial,  if  in  the  opinion  of  the  Court 
or  judge  such  set-ofi  or  counterclaim  cannot  be  conveniently  disposed  of 
in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereof. 

4.  Every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
summary  form  of  the  material  facts  on  which  the  party  pleading  relies 
for  his  claim  or  defence,  as  the  case  may  be,  but  not  the  evidence  by  which 
they   are    to  be  proved,  and   shall,   when  necessary,   be  divided  into 

(a)  This  rule  is  subject  to  the  provisions  of  Order  XXX, 
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paragraphs,  numbered  consecutively.  Dates,  sums,  and  numbers  shall 
be  expressed  in  figures  and  not  in  words.  Signature  of  counsel  shall 
not  be  necessary ;  but  where  pleadings  have  been  settled  by  counsel  or 
a  special  pleader  they  shall  be  signed  by  him ;  and  if  not  so  settled 
they  shall  be  signed  by  the  solicitor,  or  by  the  party  it  he  sues  or  defends 
in  person. 

5.  The  Forms  in  Appendices  C,  D.,  and  E.,  when  applicable,  and  where 
they  are  not  applicable  forms  of  the  like  character,  as  near  as  may  be, 
shall  be  used  for  all  pleadings,  and  where  such  forms  are  applicable  and 
sufficient  any  longer  forms  shall  be  deemed  prolix,  and  the  costs  occasioned 
by  such  prolixity  shall  be  disallowed  to  or  borne  by  the  party  so  using 
the  same,  as  the  case  may  be. 

6.  In  all  cases  ia  which  the  party  pleading  relies  on  any  misrepresenta- 
tion, fraud,  breach  of  trust,  wilful  defaidt,  or  undue  influence,  and  in  all 
other  cases  in  which  particulars  may  be  necessary  beyond  such  as  are 
exemplified  in  the  forms  aforesaid,  particulars  (with  dates  and  items  if 
necessary)  shall  be  stated  in  the  pleading  ;  provided  that,  if  the  particulars 
be  of  debt,  expenses,  or  damages,  and  exceed  three  folios,  the  fact  must 
be  so  stated,  with  a  reference  to  full  particulars  already  delivered  or  to 
be  delivered  with  the  pleading. 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or  defence, 
or  further  and  better  particulars  of  any  matter  stated  ia  any  pleading, 
notice,  or  written  proceeding  requiring  particulars,  may  in  all  cases  be 
ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as  may  be  just. 

8.  The  party  at  whose  instance  particulars  have  been  delivered  under 
a  judge's  order  shall,  xmless  the  order  otherwise  provides,  have  the  same 
length  of  time  for  pleading  after  the  delivery  of  the  particulars  that  he 
had  at  the  return  of  the  summons.  Save  as  in  this  rule  provided,  an  order 
for  particulars  shall  not,  unless  the  order  otherwise  provides,  operate  as  a 
stay  of  proceedings,  or  give  any  extension  of  time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  (every  figure 
being  counted  as  one  word)  may  be  either  printed  or  written,  or  partly 
printed  and  partly  written,  and  every  other  pleading,  not  being  a  petition 
or  simimons,  shall  be  printed. 

10.  Every  pleading  or  other  document  required  to  be  delivered  to  a 
party,  or  between  parties,  shall  be  delivered  in  the  manner  now  in  use 
to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or  to  the  party 
if  he  does  not  appear  by  a  solicitor,  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document  shall  be  delivered  by  being 
filed  with  the  proper  officer. 

11.  Every  pleading  shall  be  delivered  between  parties,  and  shall  be 
marked  on  the  face  with  the  date  of  the  day  on  which  it  is  delivered,  the 
reference  to  the  letter  and  number  of  the  action,  the  division  to  which  the 
judge  (if  any)  to  whom  the  action  is  assigned  belongs,  the  title  of  the  action, 
and  the  description  of  the  pleading,  and  shall  be  indorsed  with  the  name 
and  place  of  business  of  the  solicitor  and  agent,  if  any,  delivering  the 
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same,  or  the  name  and  address  of  tlie  party  delivering  the  same  if  lie  does 
not  act  by  a  solicitor. 

12.  Nothing  in  these  rules  contained  shall  afEect  the  right  of  any  defendant 
to  plead  Not  Guilty  by  statute.  And  every  defence  of  Not  Guilty  by 
statute  shall  have  the  same  efiect  as  a  plea  of  Not  Guilty  by  statute  has 
heretofore  had.  But  if  the  defendant  so  plead  he  shall  not  plead  any 
other  defence  to  the  same  cause  of  action  without  the  leave  of  the  Court 
or  a  judge. 

13.  Every  allegation  of  fact  in  any  pleading,  not  being  a  petition  or 
summons,  if  not  denied  specifically  or  by  necessary  implication,  or  stated 
to  be  not  admitted  in  the  pleading  of  the  opposite  party,  shall  be  taken  to 
be  admitted,  except  as  against  an  infant,  limatic,  or  person  of  imsound 
mind  not  so  found  by  inquisition. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of  which 
is  intended  to  be  contested,  shall  be  distinctly  specified  in  his  pleading 
by  the  plaintiS  or  defendant  (as  the  case  may  be)  ;  and,  subject  thereto, 
an  averment  of  the  performance  or  occurrence  of  all  conditions  precedent 
necessary  for  the  case  of  the  plaintifE  or  defendant  shaU  be  implied  in 
his  pleading. 

15.  The  defendant  or  plaintifE  (as  the  case  may  be)  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counterclaim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point 
of  law,  and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as 
if  not  raised  woidd  be  likely  to  take  the  opposite  party  by  surprise,  or 
would  raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as, 
for  instance,  fraud.  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or  Statute 
of  Frauds. 

16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except  by 
way  of  amendment,  raise  any  new  ground  of  claim  or  contain  any  allegation 
of  fact  inconsistent  with  the  previous  pleadings  of  the  party  pleading 
the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of  defence 
to  deny  generally  the  grounds  alleged  by  the  statement  of  claim,  or  for 
a  plaintiff  in  his  reply  to  deny  generally  the  grounds  alleged  in  a  defence 
by  way  of  counterclaim,  but  each  party  must  deal  specifically  with 
each  allegation  of  fact  of  which  he  does  not  admit  the  truth,  except 
damages. 

18.  Subject  to  the  last  preceding  rule,  the  plaintifE  by  his  reply  may 
join  issue  upon  the  defence,  and  each  party  in  his  pleading  (if  any)  subse- 
quent to  reply,  may  join  issue  upon  the  previous  pleading.  Such  joinder 
of  issue  shall  operate  as  a  denial  of  every  material  allegation  of  fact  in 
the  pleading  upon  which  issue  is  joined,  but  it  may  except  any  facts 
which  the  party  may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitted. 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in  the 


Digitized  by  Microsoft® 


APPENDIX  929 

previous  pleading  of  the  opposite  party,  lie  must  not  do  so  evasively,  but 
answer  the  point  of  substance.  Thus,  if  it  be  alleged  that  he  received 
a  certain  sum  of  money,  it  shall  not  be  suf&cient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received  that  sum  or 
any  part  thereof,  or  else  set  out  how  much  he  received.  And  if  an  allega- 
tion is  made  with  divers  circumstances,  it  shall  not  be  sufficient  to  deny 
it  along  with  those  circumstances. 

20.  When  a  contract,  promise,  or  agreement  is  alleged  in  any  pleading, 
a  bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only 
as  a  denial  in  fact  of  the  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  from  which  the  same  may  be  implied  by  law, 
and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise,  or  agreement,  whether  with  reference  to  the  Statute  of  Frauds 
or  otherwise. 

21.  Wherever  the  contents  of  any  document  are  material,  it  shall  be 
sufficient  in  any  pleading  to  state  the  efiect  thereof  as  briefly  as  possible, 
without  setting  out  the  whole  or  any  part  thereof,  unless  the  precise  words 
of  the  document  or  any  part  thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall  be  sufficient 
to  allege  the  same  as  a  fact  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact, 
matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact,  unless 
the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances  from 
which  such  notice  is  to  be  inferred,  be  material. 

24.  Whenever  any  contract  or  any  relation  between  any  persons  is  to 
be  implied  from  a  series  of  letters  or  conversations,  or  otherwise  from  a 
number  of  circumstances,  it  shall  be  sufficient  to  allege  such  contract  or 
relation  as  a  fact,  and  to  refer  generally  to  such  letters,  conversations,  or 
circumstances  without  setting  them  out  in  detail.  And  if  in  such  case 
the  person  so  pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative. 

25.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour  or  as  to  which  the  burden  of  proof 
Hes  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied  (e.g.,  consideration  for  a  bill  of  exchange  where  the  plaintifi  sues 
only  on  the  bill,  and  not  for  the  consideration  as  a  substantive  ground  of 
claim). 

25a.  [Deals  with  pleadings  in  Probate  actions.'] 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the  ground 
of  any  alleged  want  of  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings  order 
to  be  struck  out  or  amended  any  matter  in  any  indorsement  or  pleading 
which  may  be  unnecessary  or  scandalous  or  which  may  tend  to  prejudice, 

B.L.  ^9 
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embarrass,  or  delay  the  fair  trial  of  the  action ;  and  may  in  any  such 
case,  if  they  or  he  shall  think  fit,  order  the  costs  of  the  application  to  be 
paid  as  between  solicitor  and  client. 

28.  [Deals  with  the  Preliminary  Jet  in  actions  far  damage  caused  by 
collision  between  vessels.] 


ORDEK  XX. 

STATEMENT  OF  CLAIM. 

1 .  The  delivery  of  statements  of  claim  shall  be  regulated  as  follows  : — 

(a)  Where  the  writ  is  specially  indorsed  under   Order  III.,  rule  6, 

no  further  statement  of  claim  shall  be  delivered,  but  the 
indorsement  on  the  writ  shall  be  deemed  to  be  the  statement 
of  claim : 

(b)  Subject  to  the  provisions  of  Order  XHL,  rule  12,  as  to  filing  a 

statement  of  claim  when  there  is  no  appearance,  no  statement 
of  claim  shall  be  delivered,  unless  the  same  be  ordered  under 
Order  XXX.  or  Order  XVIIIa.,  rule  3. 

(c)  When  delivery  of  a  statement  of  claim  is  ordered,  the  same  shall 

be  delivered  within  the  time  specified  in  the  order,  or,  if  no 
time  be  so  specified,  within  twenty-one  days  from  the  date 
of  the  order,  unless  in  either  case  the  time  be  extended  by  the 
Court  or  a  judge. 

2.  [Deals  with  Probate  actions.] 

3.  [Deals  with  Admiralty  actions.] 

4.  Whenever  a  statement  o£  claim  is  delivered  the  plaintiff  may  therein 
alter,  modify,  or  extend  his  claim  without  any  amendment  of  the  indorse- 
ment of  the  writ. 

5.  [This  rule,  which  dealt  with  venue,  was  repealed  by  R.  S.  C,  July,  1902, 
r.  4.] 

6.  Every  statement  of  claim  shall  state  specifically  the  relief  which  the 
plaintifi  claims,  either  simply  or  in  the  alternative,  and  it  shall  not  be 
necessary  to  ask  for  general  or  other  relief,  which  may  always  be  given, 
as  the  Court  or  a  judge  may  think  just,  to  the  same  extent  as  if  it  had  been 
asked  for.  And  the  same  rule  shall  apply  to  any  counterclaim  made,  or 
relief  claimed  by  the  defendant,  in  his  defence. 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  claims 
or  causes  of  complaint  founded  upon  separate  and  distinct  grounds,  they 
shall  be  stated,  as  far  as  may  be,  separately  and  distinctly.  And  the  same 
rule  shall  apply  where  the  defendant  relies  upon  several  distinct  grounds 
of  defence,  set-ofE,  or  counterclaim,  founded  upon  separate  and  distinct 
facts. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
account,  the  same  shall  be  alleged  with  particulars ;  but  in  every  case 
in  which  a  statement  of  account  is  relied    on  by  way  of   evidence  or 
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admission  of  any  other  cause  of  action  which  is  pleaded,  the  same  shall 
not  be  alleged  in  the  pleadings. 
9.  [Deals  with  Probate  actions.] 


OEDER  XXI. 

DEFENCE  AND   COUNTERCLAIM. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money  comprised  in 
Order  III.,  rule  6,  a  mere  denial  of  the  debt  shall  be  inadmissible. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a 
defence  in  denial  must  deny  some  matter  of  fact ;  e.g.,  the  drawing,  making, 
endorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the  bill  or 
note. 

3.  In  actions  comprised  in  Order  III.,  rule  6,  classes  (A.)  and  (B.),  a 
defence  in  denial  must  deny  such  matters  of  fact,  from  which  the  liability 
of  the  defendant  is  alleged  to  arise,  as  are  disputed  ;  e.g.,  in  actions  for 
goods  bargained  and  sold  or  sold  and  delivered,  the  defence  must  deny 
the  order  or  contract,  the  delivery,  or  the  amount  claimed  ;  in  an  action 
for  money  had  and  received,  it  must  deny  the  receipt  of  the  money,  or 
the  existence  of  those  facts  which  are  alleged  to  make  such  receipt  by 
the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or 
their  amount :  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases, 
imless  expressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim 
as  executor,  or  as  trustee  whether  in  bankruptcy  or  otherwise,  or  in  any 
representative  or  other  alleged  capacity,  or  the  alleged  constitution  of 
any  partnership  firm,  he  shall  deny  the  same  specifically. 

6.  Where  a  defendant  has  appeared  to  a  writ  of  summons  specially 
endorsed  under  Order  III.,  r.  6,  he  shall  deliver  his  defence  within  ten  days 
from  the  time  limited  for  appearance,  unless  such  time  is  extended  by 
the  Court  or  judge,  or  unless  in  the  meantime  the  plaintiff  serves  a  summons 
for  judgment  under  Order  XIV.,  or  a  summons  for  directions. 

7.  Where  leave  has  been  given  to  a  defendant  to  defend  under  Order 
XIV.,  he  shall  deliver  hia  defence  (if  any)  within  such  time  as  shall  be 
limited  by  the  order  giving  him  leave  to  defend  :  or  if  no  time  is  thereby 
limited,  then  within  eight  days  after  the  order. 

8.  When  a  statement  of  claim  is  delivered  pursuant  to  an  order,  or 
filed  in  default  of  appearance  imder  Order  XIII.,  r.  12,  the  defendant, 
unless  otherwise  ordered,  shall  deliver  his  defence  within  such  time  (if 
any)  as  shall  be  specified  in  such  order,  or,  if  no  time  be  specified,  within 
ten  days  from  the  delivery,  or  filing  in  default,  of  the  statement  of  claim, 
unless  in  either  case  the  time  is  extended  by  the  Court  or  a  judge. 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any  allegations 
of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  been  admitted, 
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the  Court  or  judge  may  make  such  order  as  shall  be  just  with  respect  to 
any  extra  costs  occasioned  by  their  having  been  denied  or  not  admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as  supporting 
a  right  of  counterclaim,  he  shall,  in  his  statement  of  defence,  state  speci- 
fically that  he  does  so  by  way  of  counterclaim. 

11.  Where  a  defendant  by  his  defence  sets  up  any  counterclaim  which 
raises  questions  between  himself  and  the  plaintiff  along  with  any  other 
persons,  he  shall  add  to  the  title  of  his  defence  a  further  title  similar  to 
the  title  in  a  statement  of  claim,  setting  forth  the^names  of  all  the  persons 
who,  if  such  counterclaim  were  to  be  enforced  by  cross  action,  would  be 
defendants  to  such  cross  action,  and  shall  deliver  his  statement  of  defence 
to  such  of  them  as  are  parties  to  the  action  within  the  period  within  which 
he  is  required  to  deliver  it  to  the  plaintiff. 

12.  Where  any  such  person  as  in  the  last  preceding  rule  mentioned  is 
not  a  party  to  the  action,  he  shall  be  summoned  to  appear  by  being  served 
with  a  copy  of  the  defence,  and  such  service  shall  be  regulated  by  the  same 
rules  as  are  hereinbefore  contained  with  respect  to  the  service  of  a  writ 
of  summons,  and  every  defence  so  served  shall  be  indorsed  in  the  Form 
No.  2  in  Appendix  B.,  or  to  the  like  effect. 

13.  Any  person  not  a  defendant  to  the  action,  who  is  served  with  a 
defence  and  counterclaim  as  aforesaid,  must  appear  thereto  as  if  he  had 
been  served  with  a  writ  of  summons  to  appear  in  an  action. 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counterclaim  thereby 
made  may  deliver  a  reply  within  the  time  within  which  he  might  deHver 
a  defence  if  it  were  a  statement  of  claim. 

15.  Where  a  defendant  sets  up  a  counterclaim,  if  the  plaintiff  or  any 
other  person  named  in  manner  aforesaid  as  party  to  such  counterclaim 
contends  that  the  claim  thereby  raised  ought  not  to  be  disposed  of  by 
way  of  counterclaim,  but  in  an  independent  action,  he  may  at  any  time 
before  reply,  apply  to  the  Court  or  a  judge  for  an  order  that  such  counter- 
claim may  be  excluded,  and  the  Court  or  a  judge  may,  on  the  hearing  of 
such  application,  make  such  order  as  shall  be  just. 

16.  If,  in  any  case  in  which  the  defendant  sets  up  a  counterclaim,  the 
action  of  the  plaintifi  is  stayed,  discontinued,  or  dismissed,  the  counter- 
claira  may  nevertheless  be  proceeded  with. 

17.  Where  in  any  action  a  set-off  or  counterclaim  is  established  as  a 
defence  against  the  plaintifi' s  claim,  the  Court  or  a  judge  may,  if  the 
balance  is  in  favour  of  the  defendant,  give  judgment  for  the  defendant 
for  such  balance,  or  may  otherwise  adjudge  to  the  defendant  such  relief 
as  he  may  be  entitled  to  upon  the  merits  of  the  case. 

18.  [Deals  with  Probate  actions.] 

19.  In  every  case  in  which  a  party  shall  plead  the  general  issue,  intending 
to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  of  Parliament, 
he  shall  insert  in  the  margin  of  his  pleading  the  words  "  by  statute," 
together  with  the  year  of  the  reign  in  which  the  Act  of  Parliament  on 
which  he  relies  was  passed,  and  also  the  chapter  and  section  of  such  Act, 
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and  shall  specify  whether  such  Act  is  public  or  otherwise  ;  otherwise  such 
defence  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  Act  of 
Parliament. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

21.  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in  posses- 
sion by  himself  or  his  tenant  need  plead  his  title,  unless  his  defence  depends 
on  an  equitable  estate  or  right  or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  plaintiff.  But,  except 
in  the  cases  hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by  way 
of  defence  that  he  is  so  in  possession,  and  it  shall  be  taken  to  be  implied 
in  such  statement  that  he  denies,  or  does  not  admit,  the  allegations  of 
fact  contained  in  the  plaintiff's  statement  of  claim.  He  may  nevertheless 
rely  upon  any  ground  of  defence  which  he  can  prove  except  as  hereinbefore 
mentioned. 

OEDER  XXII. 

PAYMENT  INTO   COURT. 

1.  AMiere  any  action  is  brought  to  recover  a  debt  or  damages  or  in  an 
Admiralty  action,  any  defendant  may,  before  or  at  the  time  of  delivering 
his  defence,  or  at  any  later  time  by  leave  of  the  Court  or  a  judge,  pay  into 
Court  a  sum  of  money  by  way  of  satisfaction,  which  shall  be  taken  to 
admit  the  claim  or  caiise  of  action  in  respect  of  which  the  payment  is 
made ;  or  he  may,  with  a  defence  denying  liability  (except  in  actions  or 
counterclaims  for  Hbel  or  slander),  pay  money  into  Court  which  shall  be 
subject  to  the  provisions  of  Rule  6  :  Provided  that  in  an  action  on  a 
bond  under  the  Statute  8  &  9  Will.  III.,  c.  11,  payment  into  Court  shall 
be  admissible  to  particular  breaches  only,  and  not  to  the  whole  action. 

22.  Where  a  cause  or  matter  is  tried  by  a  judge  with  a  jury  no  com- 
mimication  to  the  jury  shall  be  made  until  after  the  verdict  is  given,  either 
of  the  fact  that  money  has  been  paid  into  Court,  or  of  the  amount  paid  in. 
The  jury  shall  be  required  to  find  the  amount  of  the  debt  or  damages,  as 
the  case  may  be,  without  reference  to  any  payment  into  Court. 


ORDER  XXIII. 

EEPLY  AND  SUBSEQUENT  PLEADINGS. 

1.  Except  in  Admiralty  actions  no  reply  shall  be  deUvered  unless  the 
same  be  ordered. 

2.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actions  within 
six  days,  and  in  other  actions,  if  ordered,  within  the  time  specified  in  the 
order,  or  if  no  time  is  so  specified,  within  ten  days  after  the  defence  or 
the  last  of  the  defences  shall  have  been  delivered,  unless  the  time  shall 
be  extended  by  the  Court  or  a  judge. 

3.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue  shall 
be  pleaded  without  leave  of  the  Com-t  or  a  judge,  and  then  shall  be  pleaded 
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only  upon  such  terms  as  the  Court  or  judge  shall  think  fit.  Every  pleading 
subsequent  to  reply  shall  be  delivered  within  the  time  specified  in  the 
order  giving  leave  to  deliver  the  same  or  if  no  time  be  so  specified  within 
four  days  after  the  delivery  of  the  previous  pleading,  unless  the  time  shall 
be  extended  by  the  Court  or  a  judge. 

OEDER  XXIV. 

MATTERS  ARISING  PENDING   THE  ACTION. 

[See  ante,  pp.  645,  646.] 

ORDER  XXV. 

PROCEEDINGS   IN  LIEU  OF  DEMUEEEB. 

1.  No  demurrer  shall  be  allowed. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point  of 
law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge  who  tries 
the  cause  at  or  after  the  trial,  provided  that  by  consent  of  the  parties, 
or  by  order  of  the  Court  or  a  judge  on  the  application  of  either  party,  the 
same  may  be  set  down  for  hearing  and  disposed  of  at  any  time  before  the 
trial. 

3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such  point 
of  law  substantially  disposes  of  the  whole  action,  or  of  any  distinct  cause 
of  action,  ground  of  defence,  set-ofi,  counterclaim,  or  reply  therein,  the 
Court  or  judge  may  thereupon  dismiss  the  action  or  make  such  other  order 
therein  as  may  be  just. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out,  on 
the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  and 
in  any  such  case  or  in  case  of  the  action  or  defence  being  shown  by  the 
pleadings  to  be  frivolous  or  vexatious,  the  Court  or  a  judge  may  order 
the  action  to  be  stayed  or  dismissed,  or  judgment  to  be  entered  accordingly, 
as  may  be  just. 

5.  No  action  or  proceeding  shall  be  open  to  objection,  on  the  ground 
that  a  merely  declaratory  judgment  or  order  is  sought  thereby,  and  the 
Court  may  make  binding  declarations  of  right  whether  any  consequential 
relief  is  or  could  be  claimed,  or  not. 


ORDER  XXVII.,  r.  13. 

DEFAULT   OF  PLEADING. 

If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not  deliver 
any  subsequent  pleading  within  the  period  allowed  for  that  purpose,  the 
pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of  that  period, 
and  all  the  material  statements  of  fact  in  the  pleading  last  delivered  shall 
be  deemed  to  have  been  denied  and  put  in  issue. 
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OEDER  XXVIII. 

AMENDMENT. 

1.  The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  allow 
either  party  to  alter  or  amend  his  indorsement  or  pleadings,  in  such 
manner  and  on  such  terms  as  may  be  just,  and  all  such  amendments  shall 
be  made  as  may  be  necessary,  for  the  purpose  of  determining  the  real 
questions  in  controversy  between  the  parties. 

2.  The  plaintiff  may,  without  any  leave,  amend  his  statement  of  claim, 
whether  indorsed  on  the  writ  or  not,  once  at  any  time  before  the  expira- 
tion of  the  time  limited  for  reply  and  before  replying,  or,  where  no  defence 
is  dehvered,  at  any  time  before  the  expiration  of  four  weeks  from  the 
appearance  of  the  defendant  who  shall  have  last  appeared,  or  where 
defence  is  delivered  but  no  order  for  reply  is  made  within  ten  days  from 
delivery  of  the  defence  or  the  last  of  the  defences. 

3.  A  defendant  who  has  set  up  any  counterclaim  or  set-off  may,  without 
any  leave,  amend  such  counterclaim  or  set-off  at  any  time  before  the 
expiration  of  the  time  allowed  him  for  answering  the  reply,  and  before 
such  answer,  or  in  case  there  be  no  reply,  then  at  any  time  before  the 
expiration  of  twenty-eight  days  from  defence. 

6.  In  all  cases  not  provided  for  by  the  preceding  rules  of  this  order, 
application  for  leave  to  amend  may  be  made  by  either  party  to  the  Court 
or  a  judge,  or  to  the  judge  at  the  trial  of  the  action,  and  such  amendment 
may  be  allowed  upon  such  terms  as  to  costs  or  otherwise  as  may  be  just. 

12.  The  Court  or  a  judge  may  at  any  time,  and  on  such  terms  as  to 
costs  or  otherwise  as  the  Court  or  judge  may  think  just,  amend  any  defect 
or  error  in  any  proceedings,  and  all  necessary  amendments  shall  be  made 
for  the  purpose  of  determining  the  real  question  or  issue  raised  by  or 
depending  on  the  proceedings. 

[The  remaining  rules  of  this  Order,  except  r.  11,  will  be  found  set  out 
verbatim  on  pp.  921-923.] 

ORDER  LXIV. 

TIME. 

4.  In  causes  intended  to  be  tried  during  the  autumn  assizes  at  any  place 
for  which  the  Commission  Day  is  fixed  by  Order  in  Council  for  a  day  prior 
to  the  1st  December,  and  in  Admiralty  actions,  summonses  may  be  issued 
and  pleadings  may  be  amended,  delivered,  or  filed  in  the  Long  Vacation 
on  and  after  the  1st  day  of  October  in  any  year,  but  pleadings  shall  not  be 
amended,  delivered,  or  filed  during  any  other  part  of  such  vacation,  unless 
by  direction  of  the  Court  or  a  judge. 

5.  Save  as  in  the  last  preceding  rule  mentioned,  the  time  of  the  Long 
Vacation  in  any  year  shall  not  be  reckoned  in  the  computation  of  the 
times  appointed  or  allowed  by  these  rules  for  amendment,  delivering,  or 
filing  any  pleading  unless  otherwise  directed  by  the  Court  or  a  judge. 
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OEDER  LXX. 

EFFECT   OF  NON-COMPLIANCE. 

1.  Non-compliance  with  any  of  these  rules,  or  with  any  rule  of  practice 
for  the  time  being  in  force,  shall  not  render  any  proceedings  void  unless 
the  Court  or  a  judge  shall  so  direct,  but  such  proceedings  may  be  set  aside 
either  wholly  or  in  part  as  irregular,  or  amended,  or  otherwise  dealt 
with  in  such  manner  and  upon  such  terms  as  the  Court  or  judge  shall 
think  fit. 

2.  No  application  to  set  aside  any  proceeding  for  irregularity  shall  be 
allowed  imless  made  within  reasonable  time,  nor  if  the  party  applying 
has  taken  any  fresh  step  after  knowledge  of  the  irregularity. 
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(The  references  in  italics  relate  to  the  precedents.) 


ABATEMENT, 

plea  in,  abolished,  933,  and  see  Change  of  Parties. 
abatement  of  nuisance,  379,  800. 

ACCEPTANCE.    See  Bill  oe  Exchange  ;  Sale  oe  Goods. 

ACCIDENT, 

claim  by  executor  or  administrator  on  an  accident  policy,  166. 
claim  by  assured  on  a  policy  for  allowance  duriiig  incapacity,  166. 
defence  of  inevitable  accident,  845. 

what  is  an,  166. 

when  sufficient  evidence  of  negUgence,  369,  789,  and  see  Negligence 

causing  death,  actions  on,  308,  and  see  Executok. 

pleading  in  actions  under  Fatal  Accidents  Act,  310. 

limitation  of  actions  under  Fatal  Accidents  Act,  785. 

notice  of,  560. 

liability  for,  on  roads,  331. 

extraordinary,  368,  369. 

inevitable,  845. 

particulars  of  inevitable  accident,  845. 
And  see  Carrier  ;  Negligence. 

ACCOMMODATION  BILL, 

claim  by  the  acceptor  of  an  accommodation  bill  on  the  contract  to  indemnify 

him,  151. 
defence  stating  that  a  hill  or  note  was  given  for  accommodation,  517,  531. 
And  see  Bill  oe  Exchange  ;  Indemnity. 

ACCORD  AND  SATISFACTION, 

defence  and  accord  and  satisfaction  by  the  delivery  of  goods,  481. 
the  like,  by  work  done,  483 
the  like,  by  substituted  agreement,  483. 
the  like,  by  giving  a  bill  of  exchange,  484. 
the  like,  by  indorsing  to  the  plaintiff  a  promissory  note,  484. 
the  like,  by  payment  of  a  smaller  sum  by  a  third  party,  484. 
defence  of  an  agreement  between  the  plaintiff,  the  defendant,  and  a  third 
party,  that  the  defendant  should  be  discharged  and  the  third  party  be  accepted 
by  the  plaintiff  as  his  debtor  instead,  484. 
defence  of  accord  and  satisfaction  by  a  composition  made  by  a  debtor  with  his 

creditors,  553. 
reply  thereto  that  the  need  or  instrument  was  not  registered,  554. 
defence  of  accord  and  satisfaction  in  action  of  libel,  728. 
what  amounts  to,  481,  482,  728. 

payment  of  smaller  sum  in  discharge  of  larger  debt,  481. 
where  there  is  new  consideration,  481,  657. 
accord  must  be  executed  and  satisfied,  482. 
by  third  party,  482. 
by  one  of  several  joint-debtors,  or  with  one  of  several  joint -creditors, 

482,  485. 
by  one  of  several  joint  tortfeasors,  728. 
by  a  stranger,  728. 
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ACCORD   AND   SATISFACTION— cowirawed. 
partners,  position  of,  482,  485. 
effect  of,  as  to  contracts  by  specialty,  482,  483. 
must  be  after  breach,  483. 
defence  by  way  of  rescission,  483. 
substituted  agreement,  483. 
where  damage  is  continuing,  729. 
bill  or  note  given  in,  484. 
reply  as  to  dishonour,  484. 
payment  by  third  party,  484,  485. 
by  way  of  novation  of  a  debt,  485. 
as  defence  to  action  on  an  award,  501. 
as  defence  to  claim  for  injuries  or  death,  728,  749,  750. 
And  see  Payment. 

ACCOUNT, 

daim  by  agent  for  an  account,  47. 

claim  by  employer  for  an  account,  49. 

claim,  by  executors  against  agent  of  testator,  138. 

claim  in  an  action  for  "  passing  off  "  goods,  387. 

defence  to  an  action  against  an  agent  for  not  accounting,  thatthe  plaintiff  never 

requested  the  defendant  to  account,  489. 
counterclaim  for  an  account  under  the  Moneylenders  Act,  1900.  .651. 

action  of  at  common  law  and  by  statute,  47. 

claim  for,  26,  40,  42,  47,  389,  930. 

what  must  be  pleaded,  48. 

how  taken,  42,  486. 

no  particulars  required  in,  47. 

indorsement  for,  47. 

liability  of  agent  to,  202,  206,  207. 

claim  for  an,  and  damages,  389. 

claim  for  in  action  for  recovery  of  land,  879. 

actions  for,  when  assigned  to  Chancery  Division,  5,  40,  42,  48,  210. 

defence  of  account  settled,  488. 
And  see  Acoottnt  Settled. 

ACCOUNT  SETTLED, 

defence  of  a  settled  account  in  an  action  for  money  payable  to  the  plaintiff  by 
the  defendant  where  the  defendant  alleges  that  cross  demands  of  his  were  set 
off  against  the  claim  in  the  action  and  the  balance  paid  by  him,  487. 

what  is  an,  487. 

must  be  in  writing,  487. 

mode  of  pleading,  930. 

"  errors  excepted,"  487. 

evidence  of  acceptance,  487,  488. 

setting  aside  of  settlement,  488. 

amendment  of,  488. 

passbook  as,  488. 

ACCOUNT  STATED, 

claim  on  an  account  stated,  49. 
claim  on,  against  executor  or  administrator,  135. 

defence  to  claim  on  account  stated,  with  a  defence  alleging  that  the  amount 
found  to  be  due  on  the  account  staled  was  a  smaller  sum  than  that  claimed, 
486. 
defence  of  an  account  stated  and  payment  of  the  balance  found  due,  671. 
when  action  lies,  49,  50. 
effect  of,  50,  486. 
mode  of  pleading,  49,  930. 
how  made,  50. 

of  future  debt  or  of  debt  payable  by  instalments,  50. 
executor,  liability  of,  for,  134. 
defences  applicable  to  claims  on,  486,  487. 

ACKNOWLEDGMENT,  630,  633.    See  Limitation,  Statutes  of. 

ACQUIESCENCE,  758,  765.    See  Injunction  ;   Leave  and  Licence. 
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ACT  OF  GOD, 

what  is,  368,  639. 

liability  for,  368,  383,  431,  539,  759. 

ACT  OF  PARLIAMENT, 

dafence  justifying  a  trespass  under  statutory  powers,  837. 
public,  need  not  be  pleaded,  11. 
private,  knowledge  of,  204. 
expenses  of  obtaining  special  Act,  119. 
justiBoation  of  wrongful  act  under,  837. 
pleading  the  general  issue,  932,  933. 

ACTION, 

classification  of  actions,  2,  869. 

assignment  of  certain  actions  to  particular  divisions  of  High  Court,  5, 

40,  42,  48,  207,  208,  210,  222,  648. 
exclusion  of  causes  of,  879,  and  see  Joutdek. 
compromise  of,  140,  202. 
survival  of,  24,  305-310. 
discontinuance  of,  13,  39,  475,  660. 
removal  of,  33,  273,  393. 
parties  to.     See  Pakttes. 
joinder  of  causes  of,  25-28,  and  see  Joinder. 
place  of  trial,  39. 
notice  of,  14,  479,  480,  798. 
short  notice  of,  14,  923. 

ADMINISTEATOR.     See  Executok. 

ADMISSION, 

imphed,  of  allegations  not  denied,  444,  463,  476,  928. 

exception  of  allegations  as  to  damages,  446. 

exception  as  to  matters  of  law,  446. 

exception  as  to  particulars,  446. 

infants  and  lunatics,  &c.,  not  within  the  rule,  599,  928. 

how  pleaded,  445 

of  liability,  on  paying  money  into  Court,  659. 

judgment  on,  476. 

costs  as  penalty  for  refusing  to  admit,  931,  932. 

by  pleading  counterclaim  without  defence,  463. 

of  set-off,  586,  686. 

AGENT, 

statements  of  claim : 

hy  an  agent  for  an  account,  47. 

by  an  agent  for  remuneration  for  work  done,  etc.,  51. 

hy  an  agent  for  moneys  paid  hy  him,  51. 

hy  a  house  agent  for  commission,  52. 

by  an  agent  to  he  indemnified  against  expenses  incurred  in  his  employment,  153. 

by  an  agent  against  his  employer  for  breach  of  agreement  to  accept  a  draft  for 
the  price  of  goods  bought  tinder  the  employment,  53. 

against  an  agent,  for  not  using  due  care  and  diligence  in  collecting  moneys,  53. 

against  an  agent  employed  to  purchase  goods,  for  disregarding  his  instructions, 
54. 

against  a  del  credere  agent  on  his  guarantee  of  the  price  of  goods  sold  by  him, 
54. 

for  breach  of  an  implied  warranty  of  authority  to  contract  viith  the  plaintiff,  55. 

against  an  agent,  to  recover  the  amount  of  a  secret  commission,  56. 

against  a  sub-ageni,  57. 

by  executors  against  agent  of  testator,  138. 
defences : 

denial  of  agency,  489. 

denial  of  the  alleged  terms  of  employment,  489. 

defence  to  an  action  against  an  agent  for  not  accounting,  that  the  plaintiff  never 
requested  the  defendant  to  account,  489. 

defence  to  an  action  for  commission,  denying  the  alleged  services,  489. 

defence  to  claim  hy  house  agent  for  commission,  489. 
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AGENT — continued- 
defences — continued. 

defence  to  an  action  on  a  verbal  agreement,  that  the  defendant  contracted  solely 

as  agent  for  a  disclosed  principal,  490. 
denial  thai  agent  paid  money  under  his  employment,  491. 
denial  of  an  alleged  tvarranly  of  authority  to  contract  as  agent,  491. 
defence  that  contract  sued  on  was  made  by  a  third  person  without  any  authoiHty 

from  the  defendent,  492. 
denial  of  receipt  of  commission  or  alternatively  that  the  commission  uas 

secret,  die,  492. 
defence  where  it  is  alleged  in  the  claim  tliat  goods  were  ordered  by  the  agent  of 

the  defendant,  669. 
defence  to  an  action  for  the  price  of  goods  sold,  alleging  that  they  tiere  sold  by 
the  plaintiff's  agent  as  apparent  principal,  and  claiming  to  set  off  a  debt 
due  from  the  agent  to  the  defendant,  693. 
reply  of  ratification,  492. 

contracts  by  agent,  when  fact  pleaded,  35. 

when  agent  personally  liable,  51,  491. 

gratuitous  agent,  liable  for  misfeasance,  55. 

revocation  of  agency,  51,  200. 

house  agents,  &c.,  when  entitled  to  commission,  52. 

del  credere  agency,  54. 

for  foreign  principal,  490. 

authority  of  agent,  200,  277,  490. 

implied  warranty  of  authority  by  contracting  as  agent,  55. 

suing  principal  and  agent  in  the  alternative,  55, 

partners,  agency  of,  209. 

of  company,  authority  of,  277,  490. 

payment  to  agent,  658. 

principal's  rights,  where  secret  profits,  &c.,  received  by,  56,  206. 

contracts  of  agency  and  contracts  of  service,  distinction,  195. 

liability  of,  to  account,  202,  206,  207. 

town  agent,  liability  of  solicitor  for  conduct  of,  242. 

mercantile  agent,  780. 

fraud  of  agent,  319,  568,  754,  780. 

parliamentary  agent,  position  of,  119. 

executor,  position  of,  134. 

wife  agent  for  husband,  when,  147. 

right  of,  to  indemnity,  151,  468. 

money  received  by  agent  from  principal,  200. : 

agency  of  promoters  or  officers  of  company,  324. 

money  received  by  agent  from  principal,  200. 

agency  of  promoters  or  officers  of  company,  324. 

mistake  in  written  contract,  490. 

undisclosed  principal ;  election  to  charge  principal  or  agent,  491. 

ratification  of  contract  of  agent,  277,  492. 

set-off  again.st  agent  in  action  by  principal  693,  694. 

tender  by  or  to  an,  710. 
And  see  Auctionebb  ;  Brokbe  ;  Indemnity  ;  Master  and 
Servant. 

AGISTMENT, 

claim  for  the  agistment  of  horses  and  calfle,  58. 
claim  for  the  Jceep  of  horses,  58. 
claim  for  the  use  of  pasture,  58. 

duties  and  liabilities  of  an  agister  of  cattle,  5S. 

AGREEMENT, 

claim  for  damages  for  breach  of  an  agreement  not  under  seal,  59. 

claim  for  damages  for  breach  of  an  agreement  contained  in  correspondence,  00. 

claim  for  damages  for  breach  of  covenant,  176. 

defence  of  accord  avd  satisfaction  by  substituted  agreement,  483. 

defence  denying  the  making  of  an  agreement  not  under  seal,  493. 

denial  of  the  making  of  the  agreement  alleged,  with  a  statement  of  the  agreement 

actually  made,  493 
defence  that  the  contract  was  subject  to  an  implied  condition  that  the  subject- 
matter  should  continue  to  exist,  494. 
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AGREEMENT— continued. 

denial  of  the  execution  of  a  deed,  494. 

defence  denying  the  making  of  the  deed  alleged,  and  stating  the  terms  of  the 

deed  actually  made,  495. 
denial  of  a  particular  covenant,  495. 
defence  to  an  action  on  a  deed,  that  the  alleged  deed  was  only  delivered  by  the 

defendant  as  an  escrow,  495. 
defence  that  a  written  agreement  was  made  void  hy  alteration,  496. 
defence,  of  non-performance  of  a  condition  precedent,  555. 
denial  of  breaches,  579. 

defence  denying  the  agreement,  and  alleging  tlmt  it  was  s^ibject  to  a  formal 
contract  being  drawn  and  approved  by  the  solicitors,  679. 
definition  of,  680. 
mode  of  pleading,  9,  35,  59. 

when  consideration  should  be  shown,  59,  and  see  Consideratiox. 
mode  of  pleading  denials  of  the  contract,  454,  493,  494. 
subject-matter  of,  implied  term  as  to  continued  existence  of,  494. 
under  seal.     See  Seal. 
alteration  of,  35,  494,  496,  and  see  that  title. 
for  a  lease,  173,  296. 
not  to  enforce  covenants,  666. 
to  give  a  guarantee,  141. 
deed  executed  in  blank,  495. 
fraudulent  misrepresentation,  effect  of,  493. 
escrow,  deed  delivered  only  as  an,  495. 

similar  defences  as  to  parol  agreements,  biUs,  notes,  &c.,  495,  496. 
"  non  est  factum,"  defence  of,  496. 
And  see  AccoRTi  and  Satisfaction;  Contkact  ;  Landlord  and 
Tenant. 

AGRICULTURAL  HOLDINGS  ACTS,  127,  885,  896. 

AIR, 

rights  to  passage  of,  349,  350,  and  sec  Light. 

ALIEN  ENEMY, 

defence  that  the  plaintiff  is  an  alien  enemy,  49(5. 
contracts  ^vith,  496. 
who  is  an,  496. 

ALTERATION  OF  WRITTEN  DOCUMENT, 

defence  that  a  written  agreement  was  made  void  by  an  alteration,  496. 
like  defences  in  an  action  on  a  bill,  cheque,  or  note,  525,  530,  531. 
reply  to  plea  of  release  that  the  deed  was  altered  after  execution,  499. 
forms  of  plea  under  the  old  system,  498. 

effect  of,  496,  497,  498. 

of  contract  under  seal,  483. 

of  bills  and  notes,  &c.,  204,  497,  525. 

by  mistake,  497,  498. 

of  guarantee,  582. 

immaterial  alteration,  497,  498. 

by  consent,  498. 

by  one  party  of  document  signed  by  many,  498. 

mode  of  pleading  defence  of  alteration,  498. 

jury,  function  of,  498 
And  see  Rescission. 

ALTERNATIVE, 

joinder  of  plaintiffs  or  of  defendants  alternatively,  27,  28,  55,  146,  367, 

925. 
claims  on  alternative  causes  of  action,  26. 
pleading  in  the,  II,  34,  79,  320,  440. 
claim  for  reUef  in  the,  28,  34,  39,  40,  930. 
alternative  payments  into  Court,  660,  661. 

AJIBASSADOR, 

privilege  of  foreign  ambassadors,  499. 
to  whom  privilege  applies,  499. 
waiver  of  privilege,  499. 
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AMENDMENT  OP  PLEADING, 
ammded  statement  of  claim,  31. 

power  of  the  Court  or  a  judge  to  allow,  12,  906,  922. 

by  altering  parties,  21-25,  921. 

of  amount  of  damages  claimed,  41. 

of  writ  by  Statement  of  Claim,  30,  31,  34,  39,  920,  930. 

how  made,  923. 

of  one's  own  pleading,  920-924,  935. 

of  opponent's  pleading,  906-920. 

striking  out  opponent's  pleading,  12,  441,  908-913. 

of  Statement  of  Qaim  without  leave,  34,  440,  443,  447,  880,  920,  935. 

of  defence,  440,  921. 

of  counterclaim,  463,  921,  935. 

of  set-off,  921,  935. 

of  particulars,  392,  919. 

costs  of,  921,  922,  923,  924,  935. 

effect  of  delay,  922. 

at  trial,  923,  924. 

principles  on  which  leave  granted,  12,  921,  922. 

striking  out  amended  pleading,  921. 

pleading  to  amended  pleading,  921. 

effect  of  leave  to  amend  on  opponent's  time  for  pleading,  923. 

as  to  title  to  land,  880. 

AMENDS.     See  Tbndek  of  Amends. 

ANCIENT  LIGHTS.    /Sfee  Liohts. 

ANIMALS, 

claim  for  knowingly  keeping  a  fierce  dog  which  injured  the  plaintiff,  365. 
claim  for  damages  for  injuries  done  to  the  plaintiff's  sheep  by  the  defendant's 

dog,  366. 
defence  to  claim  for  injuries  inflicted  by  a  fierce  dog,  793. 

animals  presumed  by  law  to  be  dangerous,  365. 

domestic  animals,  365. 

action  for  knowingly  keeping  a  mischievous  animal,  36,  365,  366. 

mode  of  pleading,  365,  366. 

uegUgence,  necessity  for  showing,  365,  793. 

defences  to  such  action,  365,  793. 

MabUity  of  owner  of  dog,  365,  366. 

alternative  defendants,  367. 

injuries  to  cattle  by  dogs,  366. 

when  liable  to  distress,  201,  299,  304. '^ 
And  see  Cattle  ;  Distbess  ;  Fbnoe  ;  Replbvot  ;  Trespass. 

ANNUITY, 

contracts  for,  must  be  in  writing,  499. 
in  separation  deed,  499. 
And  see  Bond. 

ANTICIPATING  OPPONENT'S  PLEADING,  8. 

APOLOGY.     -Sfee  Libel. 

APOTHECARY.    See  Medical  Attendance. 

APPORTIONMENT,  183.    See  Landlord  and  Tenant  ;  Rent. 

APPRENTICE, 

claim  by  an  apprentice  against  his  master  for  neglecting  to  teach,  dkc,  60. 
claim  by  an  apprentice  for  unlawful  dismissal,  61. 
claim  by  the  master  against  tlie  father  or  guardian,  61. 

defence  to  an  action  by  the  father  of  an  apprentice  for  not  instructing  the 
apprentice,  500. 

right  of  master  to  dismiss  apprentice,  60. 

obligations  of  master,  61. 

liability  of  father  or  surety,  61,  62. 

avoidance  after  full  age,  62. 


Digitized  by  Microsoft® 


INDEX  943 

APPRENTICE— coft^Mwed. 

effect  of  removal  of  business,  changes  in  firm,  &c.,  61,  02. 
return  of  premium  on  failure  of  consideration,  205. 
enticing  away,  action  for,  361. 

covenants  in  apprenticeship  deeds,  nature  of,  499,  500. 
defences  to  actions  on  the  covenants,  499,  600. 
conduct,  &o.,  of  apprentice,  500. 

APPROPRIATION, 

of  money  paid  into  court,  662. 

ARBITRATION  AND  AWARD, 
statements  of  claim : 
jor  amount  and  costs  of  an  arbitrator's  award,  62. 
for  non-performance  of  an  award  of  an  arbitrator,  63. 
on  an  award  under  the  Lands  Clauses  Act,  120. 
defences : 

denial  of  the  submission,  500. 
denial  of  the  making  of  the  award,  501. 
denial  that  the  award  was  to  the  effect  alleged,  501. 
defence  that  the  arbitrator  exceeded  his  authority,  501. 
defence  of  revocation  of  the  arbitrator's  authority,  502. 
defence  to  an  award  under  Lands  Clauses  Act,  550. 

defence  of  a  reference  to  arbitration  by  agreement  and  of  an  award  thereunder 
respecting  the  causes  of  action,  602. 

awards  on  written  submissions,  how  enforceable,  62,  502. 

oral  agreements  of  reference,  how  enforceable,  62. 

action  to  enforce  award,  when  necessary,  62. 

costs  of  award,  63. 

liability  of  arbitrator,  261. 

authority  of  arbitrator,  502. 

arbitrations  under  the  Lands  Clauses  Act,  &o.,  120,  121,  501. 

arbitrators'  fees,  63,  201. 

architect  as  arbitrator,  261,  322. 

defences,  what  must  be  specially  pleaded,  500,  501. 

denial  of  making  of  award,  effect  of,  500. 

collusion  or  misconduct  of  arbitrator,  501. 

notice  of  award,  501. 

agreement  to  refer  to  arbitration,  when  a  defence,  502. 

application  for  stay  of  proceedings,  502. 

amendment  of  pleadings,  922. 

effect  of  award  ascertaining  amount,  &c.,  502,  503. 

award  without  performance,  when  a  defence,  503. 

estoppel  by  an  award,  668. .  . 

ARCHITECT, 

daim  against  an  architect  for  negligent  work,  266. 

defence  to  a  claim  for  money  on  a  building  contract  thai  payment  was  only  to 
be  made  on  the  certificate  of  the  architect  and  that  he  has  not  certified,  3,  715, 
717. 
defence  that  extras  were  only  to  be  paid  for  if  ordered  by  the  architect  in  writing 

and  that  the  extras  were  not  so  ordered,  716. 
defence  to  a  claim  by  an  architect  that  he  was  negligent,  with  a  counterclaim 
for  such  negligence,  725. 
liability  of,  261,  322. 
architect  as  arbitrator,  261,  322. 
effect  of  certificate  of,  261. 
fraud  by,  322. 
And  see  Work. 

ARRANGEMENTS  WITH  CREDITORS.    See  BANKBUPToy ;  Composition 

WITH  CkEDITOES. 

ARREST, 

claim  for  malicious  arrest,  356. 

claim  fw  false  imprisonment.    See  Trespass  to  the  Person. 
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ARREST — continued. 

defence  justifying  a/rrest  for  felony,  die.    See  Trespass  to  the  Person. 
action  for  false,  &c.,  arrest,  356. 
privilege  from  arrest,  356. 
And  see  Malioiotts  Peosecution. 

ASSAULT.    See  Trespass  to  the  Person. 

ASSETS.    See  Executor. 

ASSIGNMENT, 

claim  by  the  assignee  of  a  debt,  64. 

the  like,  where  the  assignment  was  of  a  debt  due  under  an  agreement,  65. 
claim  by  the  assignee  of  book  debts  sold  to  him  by  a  trustee  in  bankruptcy,  75. 
claim  by  the  assignee  of  a  debt  assigned  by  a  liquidator  of  a  company,  119. 
claim  by  the  assignee  of  a  policy  of  marine  insurance  granted  by  an  incorporated 

company,  161. 
claim  by  the  assignee  of  a  policy  of  life  insurance,  163. 
claim  by  or  against  the  indorsee  of  a  bill  of  lading,  where  the  property  passed 

by  the  indorsement,  233,  234,  235. 
denial  of  the  assignment  with  a  denial  that  the  assignment  was  in  writing  and 

a  defence  that  no  notice  in  writing  was  given,  504. 
the  like,  alleging  a  set-off  of  a  debt  which  became  due  from  the  assignor  to  the 

defendant  before  notice  of  the  assignment,  692. 
defence  to  an  action  by  the  original  creditor  that  the  debt  sued  for  was  absolutely 

assigned,  and  notice  of  such  assignment  given,  before  action  brought,  505. 
forms  under  the  old  system,  505. 

former  rules  as  to  assignment  of  debts  and  choses  in  action,  64. 
absolute  assignment,  what  amounts  to,  64,  70,  504. 
what  must  be  pleaded,  65. 
cheque  not  an  assignment,  71. 
of  policies  of  insurance,  161. 

what  debts  and  choses  in  action  are  unassignable,  503,  504. 
defence  of  no  consideration,  504. 
interplead,  when  debtor  may,  504. 
by  mortgage  deed,  504. 

notice  of  assignment  after  death  of  assignor,  504. 
rights  of  set-off  or  lien,  456,  505,  692. 
other  cross-claims  against  assignor,  505. 
effect  of,  on  notice  to  quit,  885. 

of  term  of  years  or  of  reversion,  174,  873,  885,  891,  892. 
new  assignment,  477,  844. 
And  see  Bankruptcy  ;    Landlord  and  Tenant  ;  Patent  ;  Re- 
covery of  Land. 

ASSUMPSIT, 

former  action  of,  4. 

ASSURANCE.    See  Insurance. 

ATTACHMENT   OF  DEBT, 

defence  of  payment  to  a  judgment  creditor  of  the  plaintiff,  or  into  Court,  506. 
forms  under  the  old  system,  506,  507. 

payment  or  execution  under  garnishee  proceedings,  500. 
garnishee  order  nisi,  or  absolute,  effect  of,  506. 

ATTORNEY.    See  Solicitor. 

AUCTIONEER, 

claim  for  remuneration  for  work  done  as  an  auctioneer,  66. 

claim  by  an  auctioneer  against  the  purchaser  for  the  price  of  goods  sold  by 
auction,  67. 

claim  by  an  auctioneer  against  the  purchaser  of  goods  for  breach  of  the  con- 
ditions of  sale,  67. 

claim  against  an  auctioneer  for  a  conversion  of  the  plaintiff's  goods,  284. 

claim  by  a  vendor  against  a  purchaser  of  land  sold  by  auction  for  not  com- 
pleting the  purchase,  224. 

written  memorandum  by,  when  necessary,  66. 
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AUCTIONEER— C07i<j'm««d. 

auctioneer  contracting  in  his  own  name,  66. 

when  auctioneer  has  right  of  re-sale,  67. 

sale  of  goods  by,  for  person  who  has  no  title,  124. 

when  liable  for  conversion,  28-1. 

auction  duty,  payment  by,  199. 

interest,  recovery  of,  from,  224. 

lien  of  auctioneer,  77. 

conversion  by,  281,  283. 

AVERAGE, 

general  and  particular  average,  102,  602. 

AVOWRY,  816,  817,  819. 

AWARD, 

defence    of   an    award  in   an   action   by   a   servant :    see    Master   asd 

Servant,  III. 
defence  of  an  award  in  an  arhitration  :  see  Arbitration. 

BAILIFF.     See  County  CotrRT  ;  Distress  ;  Process  ;  Replevin  ;  Sheriff. 

BAILMENT, 

st-atements  of  claim  : 

Iry  a  warehousenmn  for  talcing  care  of  goods,  68. 
by  a  wharfinger  for  wharfage  and  warehouse  room,  68. 
against  a  picture  dealer  for  not  taking  proper  care  of  a  picture,  68. 
against  a  livery  stable  keeper  for  not  taking  care  of  a  horse,  69. 
against  a  railway  company  for  not  safely  keeping  goods  left  in  cloak  room,  69. 
against  a  bailee  for  negligence  in  keeping  goods,  269. 
by  a  gratuitous  bailee  of  a  horse  for  inpiries  caused  to  him,  269. 
defences : 

defence  to  an  action  by  a  warehouseman,  denying  the  warehousing,  and  further 

denying  that  the  warehousing  was  at  the  request  of  the  defendant,  507. 
defence  to  a  like  action,  disputing  the  amount  charged,  507. 
defence  to  an  action  against  a  bailee,  denying  the  alleged  terms  of  the  bailment, 

507. 
defence  to  an  action  for  not  re-ddivering  on  request,  denying  the  request,  607. 
defence  to  an  action  for  not  taking  care  of  the  goods  and  for  not  re-delivering 

them  to  the  plaintiff,  508. 
forms  under  the  old  system,  508. 
contract  of  bailment,  68. 

lien  for  charges,  in  what  cases,  777,  and  see  Lien. 
liability  of  bailee,  69,  70. 
conditions,  when  binding,  69. 

gratuitous  bailments,  duties  and  liabilities  under,  269,  270. 
defects  in  goods  hired  or  purchased,  270. 
carrier,  when  a  bailee.  111. 
trespass  by  bailee,  419. 
estoppel  of  bailee,  749. 
conversion  by  bailee,  281. 
And  see  Cakrlee  ;  Conversion  ;  Detention. 

BANKER, 

claim  by  bankers  for  money  due  to  them  from  a  customer,  70. 
daim  against  bankers  for  not  paying  a  customer's  cheque,  70. 
daim  by  an  administrator  against  bankers  for  balance  of  intestate's  account, 
131. 
obligations  of  bankers,  70. 
refusal  to  pay,  71. 
money  paid  by  mistake,  71,  203. 
payment  of  forged  cheques,  71. 
lost  banker's  notes,  526. 
who  is  customer,  72. 
passbook,  examination  of,  488. 
lien  of,  778. 

defences  under  the  Statute  of  Limitations,  508. 
And  see  Bill  of  Exchanob,  III. 
B.L.  60 
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BANKRUPTCY, 
statements  of  claim  : 

by  a  trustee  in  bankruptcy  far  a  debt  due  to  the  bankrupt  before  the  bank- 
ruptcy, 72. 
by  a  trustee  for  breach  of  a  contract  made  with  the  bankrupt  before  Ms  bank- 
ruptcy, 74. 
by  a  trustee  for  a  debt  which  accrued  to  him  as  such  trustee  after  the  bank- 
ruptcy, 74. 
by  n  trustee  and  a  solvent  partner  of  the  bankrupt  for  a  debt  due  to  the  firm,  74. 
by  a  trustee  who  Jias  been  substituted  as  plaintiff,  75. 
by  the  assignee  of  book  debts  sold  to  him  by  a  trustee,  76. 
by  a  trustee  in  whom  the  property  of  a  debtor  has  vested  under  a  scheme  of 

arrangement,  77. 
by  a  trustee  upon  a  bill  of  exchange  drawn  by  the  bankrupt,  89. 
by  a  trustee  in  bankruptcy  to  recoj'er  damages  for  a  tort  committeed  before  the 

banlrruptcy  and  affecting  the  bankrupt's  estate,  270. 
claim  for  possession  on  bankruptcy,  889. 
defences,  &c. 

defence  that  the  defendant  has  been  discharged  by  bankruptcy,  509. 

the  like,  509. 

reply  thereto  that  the  dd>t  was  incurred  or  forbearance  thereof  was  obtained  by 

the  fraud  of  the  defendant,  510. 
defence  of  the  bankruptcy  of  the  plaintiff,  510. 
defence  that  the  alleged  cause  of  action  vested  in  the  trustee  of  the  plaintiff^s 

property  under  a  scheme  of  arrangement,  511. 
defence  of  a  composition  or  scheme  of  arrangement  under  the  Bankruptcy 

Act,  1890,  s.  3.. 511. 
a  like  defence  under  s.  23  of  the  Bankruptcy  Act,  1883.  .512. 
defence  of  a  composition  with  creditors,  553. 
reply  that  the  deed  of  arrangement  was  void,  554. 
rejoinder  to  such  reply,  544. 

defence  to  actions  brow/Jit  by  a  trustee  in  bankruptcy  for  debts  due  to  the  bank- 
rupt  of  a  set-off  of  debts  due  from  the  bankrupt  to  the  defendant,  689,  090. 
defences  to  actions  by  a  trustee  in  bankruptcy  for  utrongful  conversion  of 
goods,  739. 

receiving  order,  effect  of,  72,  508,  509,  510,  885. 

adjudication  of  bankruptcy,  effect  of,  73. 

of&cial  receiver,  powers  of,  72,  73. 

relation  back  of  trustee's  title,  73,  739. 

what  property  passes  to  trustee,  73. 

personal  earnings  of  bankrupt,  73. 

change  of  parties  on,  23,  24,  75. 

trustee  in,  joinder  of  claims  by,  25,  74. 

actions  by  or  against  trustee,  73,  270. 

rights  of  action,  which  pass  to  trustee,  73,  270,  510. 

what  must  be  pleaded  in  action  by  trustee,  30,  74,  270. 

when  trustee  has  option  to  continue  action,  75,  510. 

action  in  names  of  trustee  and  solvent  partner,  75. 

action  on  contract  by  bankrupt  and  others,  75. 

actions  by  bankrupt,  75,  76,  270,  510,  511. 

actions  by  or  against  debtor,  stay  of,  72.  509,  510,  512. 

when  bankrupt  may  sue  for  wrongs,  270. 

action  for  maliciously  taking  bankruptcy  proceedings,  270,  352,  353. 

sale  and  assignment  of  property  by  trustee,  76. 

seller,  rights  of  on  bankruptcy  of  purchaser,  218. 

effect  of  bankruptcy  of  tenant,  296,  901. 

secured  creditor,  rights  of,  508. 

pledge,  goods  of  debtor  subject  to,  508. 

debts  provable  in  bankruptcy,  508. 

compositions  or  arrangements,  77,  511,  512. 

discharge,  effect  of,  509,  585. 

discharge,  when  to  be  pleaded,  509. 

promise  subsequent  to  discharge,  509. 

debt  incurred  by  fraud,  510. 

property  acquired  since  adjudication,  510. 

sot-off  oi  mutual  debts,  457,  689,  690. 

foreign  bankruptcy,  509,  565,  566. 
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BATTERY.    See  Trespass  to  the  Person. 

BETTING.     See  Gaming. 

BILL  OF  COSTS.     -See  Solicitor. 

BILL  OF  EXCHANGE,  CHEQUE,  AND  PROMISSORY  NOTE. 

I.  Inland  BiU  of  Exchange, 
statements  of  claim  : 

hy  drawer  against  acceptor  on  a  bill  payable  to  drawer,  78,  80. 

by  drawer  against  acceptor  on  a  bill  payable  on  a  future  event  which  is  certain 

to  happen,  80. 
by  drawer  against  acceptor  on  a  bill  accepted  payable  on  a  future  event  or 

contingency,  81. 
by  drawer  against  acceptor  on  a  bill  accepted  payable  only  at  a  particular 

specified  place,  81. 
by  drawer  against  acceptor  on  a  bill  payahlt  to  a  third  person,  82. 
by  payee  against  acceptor,  82. 
by  indorsee  against  acceptor,  82,  8S. 
by  indorsee  against  acceptor  and  drawer  severally,  84. 
by  payee  against  drawer  for  default  of  acceptance,  85. 
by  indorsee  against  drawer  for  default  of  acceptance,  8.5. 
by  payee  against  drawer  for  default  of  payment,  85. 
by  payee  against  drawer  for  default  of  payment,  on  a  bill  drawn  payable  at 

a  particular  place,  86. 
by  payee  against  drawer  for  default  of  payment,  unth  an  excuse  for  not  giving 

notice  of  dishonour,  86. 
by  payee  against  drawer  for  default  of  payment,  alleging  notice  of  dishonour, 
and  also,  as  an  alternative  case,  facts  dispensing  with  notice  of  dishonour,  87. 
by  indorsee  against  drawer  for  default  of  payment,  on  a  bill  payable  to  the 

drawer  or  order,  87.  ' 

by  indorsee  against  indorser  for  default  of  acceptance,  88. 
by  indorsee  against  indorser  for  default  of  payment,  88. 
by  executor  or  administrator  of  drawer  against  acceptor,  88. 
by  executor  or  administrator  of  indorsee  against  acceptor,  88. 
by  drawer  against  executor  or  administrator  of  acceptor,  89. 
by  indorsee  of  executor  or  administrator  of  drawer  against  acceptor,  89. 
by  trustee  of  property  of  bankrupt  d/rawer  against  acceptor,  89. 
by  a  surviving  drawer  against  acceptor,  where  the  other  drawer  has  died  before 

action,  89. 
against  a  surviving  joint  acceptor,  90. 

by  acceptor  of  an  accommodation  bill  on  the  contract  to  indemnify  him,  151. 
for  ufrongful  conversion  of  cheijues  and  bills,  206. 
defences,  &c.  .■ 

defence  of  accord  and  satisfaction  by  giiring  a  bill,  iSi. 

denial  of  the  drawing  of  the  bill,  513. 

denial  of  the  acceptance  of  the  bill,  514. 

denial  of  the  indorsement  of  the  bill  to  a  party  under  whom  the  plaintiff 

claims,  514. 
denial  of  the  indorsement  of  the  bill  to  the  plaintiff,  514. 
defence  by  an  acceptor  that  the  bill  was  accepted  payable  on  an  event  or  con- 
tingency which  has  not  happened,  515. 
a  like  defence,  setting  out  the  acceptance  verbatim,  515. 
defence  by  an  acceptor  that  the  bill  was  accepted  payable  only  at  a  particular 

place  specified  in  the  acceptance,  and  was  not  presented  there,  515. 
defence  to  an  action  for  default  of  acceptance,  denying  the  presentment  for 

acceptance,  515. 
defence  to  a  like  action,  denying  the  default  of  acceptance,  515. 
defence  to  an  action  for  default  of  payment,  denying  the  presentment  for 

payment,  516.  ,  j  -ic 

defence  to  a  like  action,  denying  that  the  bill  was  duly  presented,  51b. 
denial  of  due  notice  of  dishonour,  516. 
defence  that  the  plaintiff  was  not  the  holder,  516. 

defence  that  the  defendant  accepted  the  bill  for  the  plaintiff  s  accommodation, 
517. 
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BILL    OF   EXCHANGE,  &<!.— continued. 
I.  Inland  Bill  of  Exchange — continued. 
defences,  &c. — continued. 

defence  that  the  defendant  accepted  the  bill  for  the  accommodation  of  the  drawer, 

who  indorsed  it  to  the  plaintiff  without  consideration,  517. 
defence  that  the  bill  was  accepted  in  payment  for  goods  sold,  which  theplaintiff 

failed  to  deliver,  518. 
defence  to  an  action  by  indorsee  against  acceptor  that  the  bill  was  accepted  in 
payment  for  goods  sold  by  the  d/rawer  which  he  failed  to  deliver,  and  that  the 
bill  was  indorsed  by  the  drawer  to  the  plaintiff,  without  consideration,  or 
with  notice,  or  when  overdue,  618. 
defence  to  an  action  by  indorsee  against  acceptors  of  failure  of  consideration 

and  that  the  bill  was  indorsed  to  the  plaintiff  when  overdue,  519. 
a  like  form,  519. 

defence  to  an  action  by  indorsee  against  acceptor  that  the  defendant  was  induced 
to  accept  the  bill  by  the  fraud  of  the  drawer,  who  indorsed  it  to  the  plaintiff 
without  consideration,  or  with  notice,  or  when  overdue,  520. 
defence  by  the  acceptor  that  the  bill  was  accepted  without  consideration,  and 
delivered  to  the  drawer  for  the  purpose  of  his  getting  it  discounted,  and  was 
indorsed  by  him  to  the  plaintiff  in  fraud  of  that  purpose,  and  vnthout  con- 
sideration, or  viith  notice,  or  when  overdue,  521. 
defence  by  the  drawer  that  he  drew  and  indorsed  the  bill  without  consideration, 
for  the  purpose  of  getting  it  discounted,  and  that  it  was  negotiated  in  fraud 
of  that  purpose,  and  came  to  the  plaintiff  vnthout  value,  521. 
defence  that  the  biU  was  accepted  for  money  won  by  gaming,  dsc,  579,  and 

see  Gaming. 
defence  that  the  bill  was  given  for  an  illegal  consideration,  522. 
defence  in  an  action  by  the  indorsee  against  the  indorser  of  a  bill  that  the  plaintiff 

and  drawer  are  the  same  person,  522. 
reply  to  the  preceding  defence,  522. 

defence  that  the  defendant  was  induced  to  accept  the  bill  sued  on  and  others 
in  payment  of  the  price  of  a  business  by  fraud,  and  counterclaim  for  return 
of  the  bills  and  damages,  523. 
defence  of  an  alteration  of  the  bill,  525. 
defence  that  the  bill  has  been  lost  by  the  plaintiff,  526. 
defence  of  a  discharge  of  the  hill  by  absolute  renunciation  in  writing,  526. 
defence  of  an  absolute  renunciation  in  writing  by  the  plaintiff  of  the  defendant's 

liabilities  on  the  bill,  526. 
defence,  in  an  action  against  the  drawer,  that  the  plaintiff  agreed  with  the 

acceptor  to  give  him  time  for  payment,  527. 
defence  of  payment  by  the  defendant  to  the  plaintiff,  656,  and  see  Payment. 
defence  to  an  action  by  the  indorsee  against  the  drawer  of  payment  by  the 

acceptor,  527. 
defence  to  an  action  by  the  indorsee  against  acceptor,  of  payment  to  the  drawer 

after  the  bill  was  due  and  subsequent  indorsement  by  the  drawer,  528. 
defence  of  payment  to  a  prior  holder  not  mentioned  in  the  Statement  of  Claim 

and  sitbs'guent  indorsement  to  the  plaintiff  after  maturity,  528. 
defence  in  an  action  by  thf  drawer  against  the  acceptor  of  a  contemporaneous 
agreement  in  writing  between  the  parties  for  the  renewal  of  the  bill  on  request, 
528. 
defence  of  discharge  by  a  foreign  bankruptcy,  565. 

defence  to  an  action  for  the  price  of  goods  that  the  goods  were  to  be  paid  for  by 
a  bill  of  exchange,  and  that  the  period  for  which  the  bill  was  to  run  has  not 
expired,  679. 
forms  of  pleas  under  the  old  system,  519. 

effect  of  the  BUls  of  Exchange  Act,  1882 . .  78. 

joinder  of  parties  in  aotiona  on  bills  or  notes,  78. 

days  of  grace,  78. 

how  pleaded,  78,  79,  80,  85,  86,  87,  513. 

pleading  consideration,  11,  79,  517,  and  see  Consideration. 

alternative  claims  on  consideration  and  on  an  account  stated,  79. 

setting  out  doubtful  instruments  verbatim,  79. 

when  specially  indorsed  on  the  writ,  43,  44,  80,  925. 

inland  bills,  what  are,  79. 

bills  made  on  Sunday,  709. 

bills  or  notes  payable  on  demand,  79. 
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BILL  OF  EXCHANGE,  &o.—contitiued. 
I.  Inland  Bill  of  Exchange — continued. 

bills  or  notes  payable  at  a  fixed  period  after  demand  or  sight,  79. 

"  month,"  meaning  of,  78. 

measure  of  damages  in  action  on  bill,  79,  80. 

interest,  41,  44,  80. 

fictitious  or  non-existing  payee,  83. 

noting  or  protest  of  inland  bills,  80. 

bills  or  notes  drawn  or  accepted  payable  on  a  future  event,  80. 

qualified  acceptance,  effect  of,  81. 

biUs  or  notes  payable  at  a  particular  place,  81,  86. 

presentment,  when  necessary,  81,  84,  86,  516. 

excuses  for  non-presentment,  84,  87. 

delay  in  presenting,  84. 

indorsement,  82,  83,  513,  514,  516. 

indorsement  "  without  recourse,"  88. 

delivery  or  transfer  without  indorsement,  82. 

striking  out  intermediate  indorsements,  83. 

indorser,  obligations  of,  88. 

indorser,  payment  by,  199. 

indorsement  by  a  company,  552. 

re-indorsement  to  previous  indorser,  522. 

dishonoured,  when  biU  is,  85,  86,  203. 

notice  of  dishonour,  78,  85,  86,  516. 

notice  of  defects,  520. 

qualified  acceptance,  85. 

acceptance  by  a  company,  552. 

tender  of  amount,  when  may  be  made,  710. 

contribution  between  co-sureties,  123,  and  see  Contribution. 

accommodation  biU,  151,  199,  517,  527. 

forgery,  payment  through,  203,  204. 

alteration  of,  204,  497,  525. 

wrongful  conversion  of,  205. 

effect  of  giving,  on  action  for  debt,  657. : 

omission  in,  authority  to  fill,  514. 

holder  in  due  course,  514,  516,  517,  520,  521. 

effect  of  taking  biU  when  overdue,  518,  520. 

bills  payable  on  demand,  when  deemed  overdue,  528. 

fraud,  effect  of,  520,  521,  525. 

agreements  between  the  parties,  effect  of,  528,  529. 

estoppel  of  drawer,  acceptor,  indorser,  513. 

defences  in  denial,  how  pleaded,  448,  513. 

consideration,  want  of,  517,  aiid  see  Consideration. 

stamp,  objections  to,  514. 

defence  of  lost  bill,  526. 

renunciation  or  cancellation,  526. 

payment,  527. 

giving  time  for  payment,  527. 

surety,  who  is,  527. 

II.  Foreign  Bill  of  Exchange  : 
statements  of  claim : 

by  drawer  against  acceptor,  90. 

by  drawer  against  acceptor  where  the  bill  was  drawn  in  a  set,  91. 
by  payer  supra  protest  for  honour  of  drawer  against  acceptor,  91 . 
by  payee  against  acceptor  supra  protest,  91. 

by  indorsee  against  acceptor  on  a  foreign  bill  payable  at  usances,  92. 
by  payee  against  drawer  for  default  of  acceptance,  92. 
by  indorsee  against  drawer  for  default  of  payment,  93. 
defence : 
defence  that  an  indorsement  was  invalid  by  foreign  law,  529- 

what  biUs  and  notes  are  foreign,  90. 

by  what  law  governed,  90. 

what  must  be  pleaded,  90. 

translation  of  biU,  90. 

money  in  which  payable,  90. 
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BILL  OF  EXCBL^XGE,  &,c.— continued. 
IL  Foreign  Bill  of  Exchange — continued. 

interest  on  foreign  bUls,  90. 

biUs  drawn  in  a  set,  91. 

usances,  92. 

protest  of  foreign  bill,  when  and  against  whom  necessary,  92,  93. 

excuses  for  non-protest  or  delay  of  protest,  92. 

dishonour  by  non-acceptance  or  non-pajraient,  92. 

claim  for  re-exchange  and  interest,  93. 

III.  Banker's  Cheque  : 
statements  of  claim  : 

by  the  payee  of  a  cheque  against  the  drawer,  94. 
by  bearer  or  indorsee  of  cheque  against  drawer,  94. 
by  indorsee  of  cheque  against  indorser,  95. 
by  bearer  or  indorsee  of  a  crossed  cheque  against  drawer,  95. 
for  wrongful  conversion  of  cheques  and  hills,  206. 
defences : 

denial  of  the  drawing  of  the  cheque,  529. 
defence  of  an  alteration  of  the  cheque,  530. 

defence  that  the  note  or  cheque  was  drawn  for  money  lost  to  the  plaintiff  upon 
a  wager,  579,  and  see  Gaming. 

what  is  a  cheque,  93. 

stamps,  postdated  cheques,  &c.,  93,  94. 

cheque  drawn  to  bearer,  94. 

presentment  of,  94. 

effect  of  delay  in  presenting,  94,  658. 

cros.sed  cheques,  95. 

"  not  negotiable,"  effect  of  adding,  95. 

effect  of  giving,  on  account  of  debt,  657. 

loss  of,  657. 

payment  by  banker  by  mistake,  203. 

wrongful  conversion  of,  205. 

alteration  of,  204,  497. 

defence  in  denial,  mode  of  pleading,  529. 
And  see  Bankek. 

IV.  Promissory  Note  : 
statements  of  claim  : 

by  payee  against  maker,  96. 

by  payee  against  maker  on  a  note  payable  on  demand,  96. 

by  payee  against  maker  on  a  note  payable  at  a  fixed  period  after  demand,  97. 

by  payee  against  maker  on  a  note  rnade  payable  at  a  particular  place  in  the 

body  of  it,  97. 
by  payee  against  maker  on  a  note  payable  by  instalments  in  which  the  whole 

sum  is  made  payable  on  any  default,  97. 
by  payee  against  the  makers  of  a  joint  a  nd  several  prom  issory  note,  98. 
by  indorsee  against  maker,  99. 
by  indorsee  against  payee,  99. 
by  indorsee  against  indorser,  99. 
defences  : 
defence  of  accord  and-  satisfaction  by  indorsing  a  note,  484. 
denial  of  the  making  of  the  note,  530. 

defence  that  the  defendant  made  the  note  for  the  plaintiff's  accommodation,  531. 
defence  that  the  note  was  made  in  payment  for  goods  sold  tchich  the  plaintiff 

failed  to  deliver,  531. 
defence  of  an  alteration  of  the  note,  531. 

defence  to  an  action  against  one  of  several  joint  makers  of  a  promissory  note 
that  the  defendant  made  the  note  as  surety  only  for  another  maker,  to  whom 
the  plaintiff  gave  lime,  531. 
defence  that  the  note  was  made  for  money  lost  to  the  plaintiff  upon  a  wager,  579, 
and  see  Gaminq. 
definition  of,  96. 
delivery  of,  96,  98. 
maker  of,  530. 
made  by  company,  552. 
provisions  as  to  bills,  how  far  applicable  to,  96,  530. 
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BILL  OF  EXCHANGE,  &c.~conUnued. 

IV.  Promissory  Note — continued. 

what  claims  may  be  specially  indorsed,  43. 

notes  payable  "  on  demand,"  96, 

what  notes  are  foreign,  90. 

interest  on,  41,  96. 

notes  payable  on  presentation,  or  at  sight,  96. 

presentment  for  payment,  when  necessary,  97,  98,  530. 

where  note  made  payable  at  a  particular  place,  97,  98. 

stamps,  provisions  as  to,  530. 

indorsement,  98. 

note  payable  by  instalments,  97. 

alteration  of,  204,  497. 

re-issue  of,  514. 

estoppel  of  maker  of  note,  513. 

defence  in  denial,  530. 

joint  promissory  note,  531. 

surety,  who  is,  531. 

reservation  of  remedies  against  surety,  532. 

V.  Miscellaneous  statements  of  claim  relating  to  Bill.<i. 

by  an  agent  against  his  employer  for  breach  of  agreement  to  accept  a  draft  for 

the  price  of  goods  bought  under  the  employment,  53. 
for  the  breach  of  a  promise  to  retire  a  bill  of  maturity  in  consideration  of  a 

renewal,  99. 
by  the  acceptor  of  an  accommodation  bill  on  the  contract  to  indemnify  him, 

151. 

contemporaneous  agreement  to  renew  should  be  in  wi'iting,  99. 

BILL  OR  NOTE  TAKEN  FOR  A   DEBT, 

defence  that  the  defendant  accepted  on  account  of  the  debt  a  bill  of  exchange, 

which  is  still  running,  532. 
a  nice  farm,  where  the  hill  has  arrived  at  maturity,  and  has  been  duly  paid, 

533. 
a  like  form,  stating  that  the  bill  was  indorsed  away  by  the  plaintiff,  and  is 

still  outstanding,  534. 
a  like  form,  stating  that  the  bill  has  been  lost  by  the  plaintiff,  534. 
defence  that  the  defendant  indorsed  to  the  plaintiff  on  account  of  the  debt  a 

bill  accepted  by  a  third  party,  534. 
reply  to  the  last  preceding  defence,  that  the  bill  is  overdue  and  dishonoured,  534. 
giving  a  negotiable  security  on  account  of  a  debt,  484,  532. 
defence  that  plaintiff  no  longer  holder,  532. 
defence  of  lost  note,  532. 
where  defendant  primarily  liable  on  bOl,  532. 
where  defendant  only  secondarily  liable,  533. 
when  plaintiff  may  make  instrument  his  own,  533. 
conditional  property  of  original  debt,  533. 
promissory  note  given  for  judgment  debt,  533. 
bill  or  note  taken  in  satisfaction  and  discharge  of  debt,  533. 

BILL  OF  LADING.    See  Carrier  ;  Shippino. 

BILL  OF  SALE, 

claim  by  grantee  of  bill  of  sale  for  conversion,  285. 

defence  to  a  claim  for  trespass,  justifying  under  bill  of  sale,  729,  731. 

reply  to  above  defence,  731. 

statutes  relating  to,  729,  730. 

what  documents  are  bills  of  sale,  729,  730. 

form  of,  730. 

registration  of,  730,  884. 

recovery  of  money  advanced  on  void,  730. 

hire-purchase  agreement,  730. 

when  action  on  lies  for  money  lent,  208. 

of  stock  in  trade,  285. 

covenant  for  payment  in  void  bill,  208. 
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BOND, 
statements  of  claim : 
for  debt  due  on  a  common  money  bond,  10 i. 

the  like  on  a  common  money  bond  within  4  cfc  5  Anne,  c.  16. .  101. 
on  an  annuity  bond  stating  the  condition  and  assigning  a  breach,  102. 
on  u,  bond  with  a  special  condition  setting  out  the  condition  and  assigning 

breaches,  102. 
on  a  bond  guaranteeing  the  fidelity  of  a  cleric,  102. 
on  a  replevin  bond,  103. 

on  a  bond  against  the  executor  and  devisee  of  the  obligor,  103. 
defences : 

denial  of  the  execution  of  the  bond,  535. 

denial  that  the  bond  is  correctly  stated  in  the  statement  of  claim,  495. 

defence  tliat  the  bond  was  delivered  merely  as  an  escrow,  495. 

defence  to  a  like  action  of  matters  excusing  performance  of  the  condition,  535. 

defence  to  a  like  action,  where  the  condition  is  not  set  out  in  the  claim,  stating 

the  condition  and  alleging  performance  generally,  535. 
defence  to  an  action  on  a  common  money  bond  of  payment  on  the  day  named 

in  the  bond,  530. 
defence  to  a  like  action  of  payment  after  the  day  named  in  the  bond,  536. 
defence  to  a  like  action  of  payment  into  Court,  536. 

defence  of  payment  into  Court  in  an  action  upon  a  bond  with  a  special  con- 
dition, 536. 
defence  that  the  bond  was  given  for  an  immoral  consideration,  592. 
defence  of  set-off  on  a  bond,  691. 

definition  of,  100. 

action  on,  when  specially  indorsed,  44,  101,  925. 

action  ou,  mode  of  pleading,  101,  534. 

consideration  not  necessary,  100. 

merger  of  previous  simple  contract  debt,  100. 

who  is  bound,  100,  103. 

different  kinds  of,  100. 

delay  by  obligor,  effect  of,  100. 

special  conditions,  bond  with,  101,  535. 

time  for  performance  of  condition,  535. 

instalments,  payment  by,  101. 

interest,  payment  of,  44,  100,  101. 

assignment  of  breaches,  101,  102,  635. 

annuity  bonds,  102. 

fraud,  payment  through,  204. 

defences  in  actions  on  bonds,  100,  534,  535. 

payment  post  diem,  536. 

payment  into  Court  in  actions  on,  536,  659. 

defence  as  to  part  of  debt,  536. 

set-off  on  a,  691,  692. 

BOOK.    See  Copybight. 

BOROUGH  ENGLISH,  11. 

BREACH, 

of  contract,  mode  of  alleging,  35. 

of  covenant  or  condition,  how  alleged,  125. 

of  trust,  how  alleged,  632. 

assignment  of  breaches  in  action  on  bond,  101,  102,  535. 

BREACH  OF  PROMISE  OF  MARRIAGE.    See  Makriaqb. 

BREACH  OF  THE  PEACE, 

defence  justifying  an  assault  or  arrest  to  prevent,  850. 

private  person,  when  justified  in  arj-esting  another,  848,  850. 
constable,  when  justified  in  arresting,  848. 

BROKER, 

claim  by  a  broker  for  commission,  cfcc,  103. 

claim  against  a  broker  for  negligently  disregarding  his  instructions,  54. 

claim  against  a  stockbroker  for  not  purchasing  according  to  order,  247. 
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'BROKER— continued. 

claim  against  a  broker  who,  by  the  usage  of  a  particular  trade,  is  liable  as  a 

principal  for  not  accepting  goods  sold,  104. 
defence  to  a  daim  by  a  broker  for  commission,  die,  537,  705. 
for  other  precedents,  see  Stock  Exchange. 

definition  of,  103,  244. 

HabiUty  of,  51,  104,  244,  490. 

implied  authority  of,  198,  199,  245. 

distinction  between  broker  and  factor,  103. 

usages  of  particular  trade  or  market,  103,  104,  537. 

contracts  made  by,  104,  198,  199,  490,  537. 

acting  as  principal,  104,  537. 

right  to  be  indemnified  by  principal,  103,  245. 

right  of  employer  to  repudiate  broker's  bargain,  537. 

defence  of  gaming,  705. 
And  see  Agent  ;  Shakes  ;  Stock  Exchange. 

BUILDING  CONTRACT.     SeeWoEK. 

BUILDING  SCHEME,  182.    See  Landlord  and  Tenant. 

BUILDING  SOCIETY,  239.    See  Societies. 

BUSINESS, 

sale  of,  see  Sale  of  Business. 

of  plaintiff,  or  defendant,  pleading,  34. 

loss  of  custom,  what  must  be  pleaded,  37. 

CAB, 

liability  of  cab  proprietor,  363. 

CALLS.    See  Shares. 

CANAL.    See  Caesieb;  Water. 

CANCELLATION, 

claim  for  cancellation  of  a  contract  on  the  ground  of  fraud  and  breach  of 
warranty,  320. 

And  see  Fraud  ;  Warranty. 

CARRIER. 

I.  Carrier  of  Goods  by  Land  : 
statements  of  claim  in  contract : 
for  the  carriage  of  goods,  107. 
the  like  by  a  railway  company,  107. 

against  a  carrier  for  not  carrying  and  delivering  goods,  107. 
against  a  carrier  for  injury  to  goods,  108. 
the  like  against  a  carrier  who  is  not  a  common  carrier,  108. 
against  a  carrier  for  damage  done  to  furniture  in  removing  it,  109. 
against  a  carrier  for  not  delivering  within  a  reasonable  time,  109. 
against  a  carrier  for  not  delivering  goods  in  time  for  a  market,  110. 
by  a  carrier  for  carriage  and  expenses  occasioned  by  non-removal.  111. 
against  a  railway  company  to  recover  overcharges  extorted  contrary  to  s.  90 

of  the  Railway  Clauses  Consolidation  Act,  1845. .  112. 
statements  of  claim  in  tort : 

against  a  common  carrier  for  refusing  to  carry  goods,  271. 

against  carriers  for  losing  goods,  271. 

against  a  carrier  for  misdelivery  of  goods,  272. 

against  a  railway  company  for  personal  injuries,  272,  and  see  Executor  ; 

Negligemce. 
defences,  &o.,  in  actions  of  contract : 
defence  to  an  action  for  the  carriage  of  goods,  denying  that  the  goods  were 

carried  for  the  defendant,  538. 
defence  to  an  action  against  a  carrier,  denying  the  receipt  of  the  goods  on  the  terms 

alleged,  with  a  statement  of  the  terms  on  which  they  were  received,  538. 
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CARRIER — continued. 

I.  Carrier  of  Goods  by  Land — continued. 

defences,  &c.,  in  actions  of  contract — continued. 

defence  by  carriers,  showing  that  the  damage  or  loss  occurred  through  mo  fault 

on  their  part,  538. 
the  like,  showing  that  the  damage  or  loss  occurred  throvgh  defective  packing, 

539. 
defence  to  an  action  against  common  carriers  for  refusing  to  accept  goods  offered 

to  them  for  carriage,  539. 
denial  of  alleged  damage  to  goods,  540. 
denial  of  failure  to  deliver  within  a  reasonable  time,  540. 
denial  of  an  alleged  contract  to  deliver  in  time  for  a  particular  market,  540. 
defence  to  an  action  against  a  railway  company  for  overcharges,  that  the  alleged 
overcharges  were  paid  voluntarily  and  with  full  knowledge  of  the  facts,  540. 
defence  to  an  action  under  s.  90  of  the  Railways  Clauses  Consolidation  Act, 

1845,  that  the  charges  were  not  contrary  to  that  enactment,  540. 
defence  that  the  goods  were  within  the  Carriers  Act,  1830,  and  were  above  the 

value  of  £10,  and  were  not  declared  or  insured,  540. 
reply  to  a  defence  under  the  Carriers  Act,  1830,  that  the  loss  was  occasioned 

by  the  felonious  acts  of  the  defendants'  servants,  542. 
defence  to  an  action  against  a  railway  company  for  loss  of  or  injury  to  goods, 
that  the  goods  were  received  and  carried  under  a  special  contract  exempting 
the  defendants  from  liability  under  the  Railway  and  Canal  Traffic  Act, 
1854.. 542. 
defences  in  actions  of  tort : 

denial  that   the  defendant  was  a  common  carrier,  with  a  defence  that  the 

plaintiff  was  not  ready  to  pay  the  carriage,  731. 
defence  to  an  action  for  injuries  denying  the  injuries  and  the  negligence  and 

setting  up  contributory  negligence,  731. 
defence  to  an  action  for  detention,  that  the  goods  were  detained  in  exeicise  of  a 
right  of  lien,  776. 

duties  of,  105,  112,  271,  272. 

liability  to  be  sued  in  contract  or  tort,  105,  106,  271. 

parties  in  action  against,  106,  107,  546. 

action  by  person  not  party  to  contract,  106,  547. 

implied  contract  with,  105. 

when  railway  companies  are  partners,  106,  790. 

company  carrying  OTer  lines  of  another  company,  106. 

mode  of  pleading,  105. 

particulars,  107. 

consignor,  consignee,  when  should  sue  or  be  sued,  100,  107. 

bill  of  lading,  effect  of,  106. 

lien  of  carrier,  107. 

common  carrier,  duties  of,  108,  538,  541. 

time  for  delivery,  109,  271. 

market,  carriage  for  particular,  110. 

samples,  carriage  of,  110. 

liability  for  delay,  extent  of,  110,  271. 

damages,  extent  of,  110,  111. 

knowledge  of  purpose  of  sender,  110. 

notice,  what  is  sufficient,  110. 

bailee,  when  carrier  is.  111. 

equal  charges,  how  far  carrier  obliged  to  make,  112. 

railway  companies,  special  obligations  of,  112. 

overcharges,  when  recoverable,  112,  201. 

undue  preference,  112. 

insurable  interest  in  goods,  165. 

freight  paid  in  advance,  recovery  of,  205. 

insurer,  how  far  an,  271. 

goods  "  to  be  left  till  called  for,"  271,  546. 

inherent  vice,  deterioration,  improper  packing,  &c.,  538,  539. 

refusal  to  carry,  when  justified,  539. 

"  undue  prejudice,"  contrary  to  s.  2  of  the  Traffic  Act,  1854.  .540. 

Carriers  Act,  1830,  limitation  of  liability  by,  540,  541,  542. 

special  articles  of  value,  541. 

passenger's  luggage,  107,  114,  545,  546. 
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CARRIER — continued. 

I.  Carrier  of  Goods  by  Land — continued. 

carriage  partly  by  land  and  partly  by  water,  542. 

felonious  acts  of  servants,  542,  543. 

default  or  negligence  other  than  loss  or  injury,  542. 

temporary  loss,  542. 

servants  of  sub-contractors,  &c.,  542. 

special  contracts  with  carriers,  543-546,  547. 

reasonable  conditions  under  Railway  and  Canal  Traffic  Act,  1854. . 

543,  544. 
animals,  limitation  of  liability  as  to,  543,  545. 
effect  of  alternative  rates  of  charge,  545. 
goods  merely  received  for  safe  custody,  546. 

II.  Carrier  of  Passengers,  and  their  luggage, 
statements  of  claim  : 

against  a  carrier  for  delay  in  carrying,  113. 

the  like  for  conveyim/  passenger  to  wrong  station,  114. 

by  a  passenger  against  a  railway  company,  for  personal  injuries  sustained 

in  a  collision,  272. 
claims  in  actions  against  railway  companies  for  personal  injuries  sustained 

from  other  hinds  of  negligence,  370,  371. 
against  carriers  under  the  Fatal  Accidents  Act,   1846,   hy  the  executor  or 
administrator  of  a  passenger  killed  hy  the  negligence  of  the  defendants,  308. 
against  a  railway  company  for  loss  of  passenger's  luggage,  114. 
defences  : 

denial  tliat  the  plaintiff  was  a  passenger,  546,  547. 
denial  of  the  alleged  negligence  and  of  the  alleged  injuries,  547. 
defence  of  a  special  contract  by  which  the  passenger  agreed  to  relieve  the  defen- 
dants from  all  liability  for  personal  injury,  547. 
denial  of  alleged  negligence,  731. 
defence  of  contributory  negligence,  794. 
defence  to  an  action  for  loss  of  a  passenger's  luggage  that  the  loss  arose  from 

the  conduct  of  the  plaintiff,  547. 
defence  that  the  goods  were  not  ordinary  passengers'  luggage,  547. 

obligations  of,  112,  272. 

common  carrier,  how  far  liable  as,  112,  114. 

liability  of  railway  company,  113,  114,  272,  546,  728. 

liability  in  contract  and  tort,  272. 

action  by  passengers ;  who  to  sue  or  be  sued,  106,  546. 

"  road  worthy,"  warranty  that  carriages  are,  546. 

reasonable  accommodation,  obligation  to  provide,  546. 

liability  for  negligence  of  other  companies,  113. 

special  contracts  relieving  from  liability,  113,  547. 

infant,  liability  to,  106,  113. 

delay,  damages  for,  113. 

axitions  by  executors,  cfec,  for  death  caused  by  negligence,  728,  and 
see  Executor. 

satisfaction  of  liability  for  injuries  or  death,  728. 

passengers'  luggage,  loss  of  or  injuries  to,  107,  114,  115,  547. 

liabUity  for  merchandise  brought  as  personal  luggage,  115. 

delivery  of  luggage,  115. 

III.  Carrier  by  Water.    See  Shippinq. 

CASE, 

former  action  on  the,  4. 

CATTLE, 

defence  justifying  seizing  cattle  as  a  distress  damage  feasant,  747. 
liability  of  owner  of,  311. 
distress  damage  feasant,  747,  750,  817,  835. 
levant  and  couchant,  274. 

trespass  by,  through  defects  of  fences,  311,  420,  747,  750,  836. 
And  see  Agistment;  Animal;  Common;  Distress;  Replevin; 
Trespass. 
CAUSE   OF  ACTION.     See  Action. 
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CERTIORARI, 

claim  in  action  removed  by  certiorari  from  an  inferior  Court,  33. 
claim  in  action  under  Employers'  Liability  Act,  after  removal  into  High  Court 
by  certiorari,  273. 
jurisdiction  to  remove  action,  273. 
conduct  of  action  after  removal,  273. 
replevin,  removal  of  action  for,  by,  393. 

CHAMBERS, 

Judge's  chambers,  907. 
Master's  chambers,  907. 
costs  of  summons  in,  907. 

CHAMPERTY.    See  Maintenance. 

CHANCERY, 

old  Court  of,  4. 

assignment  of  actions  to  Chancery  Division,  5,  40,  42,  48,  207,  210, 
222,  648. 

CHANGE   OF  PARTIES, 

form  of  statement  of  claim  after  a  change  of  parties,  32. 

on  marriage,  death,  bankruptcy,  &o.,  23,  24,  32,  73,  137. 
effect  of  change  of,  in  a  firm,  582. 
And  see  Pasties  ;  Third  Pabty. 

CHARACTER, 

in  which  parties  sue  or  are  sued,  21,  30,  31,  130,  461. 

representative  character  of  party,  20,  21,  33,  34,  130,  275,  428. 

representative,  must  be  specifically  denied,  931. 

of  parties  to  set-off,  457,  462. 

of  parties  to  counterclaim,  461,  462. 

CHARGE, 

difference  between,  and  assignment,  65. 

CHARTERPARTY.    See  Shipping. 

CHEQUE.    See  Banker  ;  Bill  of  Exohanqe,  III. ;  Bill  or  Note  taken  job 
the  Debt. 

CHOSE  IN  ACTION.    See  Assignment. 

CHURCH.    See  Dilapidations. 

CLAIM,  STATEMENT  OF.    See  Statement  oe  Claim. 

CLASS, 

claim  by  a  person  suing  on  behalf  of  a  class,  33. 

suing  or  being  sued  on  behalf  of  a,  20,  21,  M,  275,  428. 

CLASSIFICATION  OF  ACTIONS,  2,  869. 

CLOSE  OF  PLEADINGS,  479,  480. 

COGNIZANCE,  816,  817,  819. 

COLLISION, 

actions  for  fatal  accidents  arising  out  of,  300. 
liability  of  owners  of  colliding  vessels,  309. 
And  see  CABiaisiTL ;  Negligence;  Shipping. 

COLONIAL.   See  Foreign. 

COMMERCIAL  LIST,  2. 

COMMISSION.    See  Agent  ;  Broker. 
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COMMON, 

statements  of  claim : 
for  disturbance  of  a  right  of  common  of  pasture  hy  digging  up  the  turf  and 

soil  and  enclosing,  274. 
for  a  disturbance  of  a  right  of  common  of  pasture  by  wrongfully  putting 

calUe  on  the  common,  276. 
for  disturbing  a  right  of  pasturage,  276. 
by  freehold  and  copyhold  tenants  of  a  manor  on  behalf  of  themselves  and  other 

tenants  for  disturbing  rights  of  common,  276. 
declarations  under  former  practice,  276. 
defences : 

denial  of  alleged  acts  of  disturbance,  732. 

defence  alleging  u,  right  of  common  of  pasture  under  the  Prescription  Act, 

1832.. 732. 
reply  thereto,  733. 

defence  justifying  a  right  to  dig  gravel,  736. 

defence  of  right  as  frediolders  and  copyholders  of  a  manor  to  quarry  stone,  736. 
form^  of  plea  under  the  old  system,  736. 

defence  to  an  action  for  trespass  and  destruction  offences  that  the  fences  were 
an  obstruction  to  the  defendant's  right  of  common,  842. 
claims  by  prescription,  274,  732. 
interruption,  274. 
right  of  common  of  pasture,  274 

mode  of  pleading  prescriptive  rights,  274,  275,  732,  733,  734. 
mode  of  proof,  275. 
divisible  allegations  of  the  right,  275. 
representative  actions,  275. 
injunction,  claim  for,  275. 

mode  of  pleading  defences  in  actions  for  disturbance  of  common,  732. 
right  of  common  appurtenant  and  in  gross,  733. 
easement  in  gross,  or  profits  d  prendre  in  gross,  733,  751. 
lost  grant,  861,  862,  and  see  Ways. 
when  special  reply  necessary,  734. 
unity  of  possession,  734. 
approvement  and  enclosure,  735. 
custom  to  enclose  part  of  the  waste  of  a  manor,  735,  742. 

COJIMON  OF  FISHERY.     See  Fishery. 

COMMON  CAERIER.     See  Cabkiee. 

COMMON  COUNTS, 

under  the  former  system  of  pleading,  35. 

COMMON  EMPLOYMENT, 

defence  of,  309,  376,  790,  791. 
And  see  JUaster  and  Sbkvaut. 

COMMON  LAW, 

old  Courts  of,  4. 

COMPANY, 

statements  of  claim : 

by  a  company  against  a  sJiareholder  for  aUoiment  money  and  calls,  115. 

by  a  company  formed  by  an  Act  of  Parliament,  incorporating  the  provisions 

of  the  Companies  Clauses  Consolidation  Act,  1845,  against  a  shareholder 

for  a  caU,  117. 
the  like  by  a  company  for  allotment  money,  118. 
against  a  like  company,  under  s.  65  of  the  Companies  Clauses  Consolidation 

Act,  1845,  for  costs  and  expenses  incurred  in  obtaining  the  company's 

special  Act,  119. 
by  the  assignee  of  a  debt  assigned  by  a  liquidator  of  a  company,  119. 
by  a  director  for  Ms  fees,  120. 

on  an  award  under  the  Lands  Clauses  Act,  1845.  .120. 
hy  a  foreign  corporation  or  company,  121. 
other  forms  of  claims  in  contract  by  or  against  companies  :    see  Cabeiek; 

Insttrance,  (fee. 
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COMPANY— continued. 

statements  of  claim — continued. 

against  railway  companies  for  negligence  causing  personal  injury  to  a  pas- 
senger :   see  Carriek  ;  Negligence. 
by  an  oumer  of  land  against  a  company  for  a  mandamus  requiring  them  to 
issue  their  warrant  to  the  sheriff  to  summon  a  jury  to  assess  a  disputed 
compensation  under  the  Lands  Clauses  Consolidation  Act,  1845.  .357. 
by  the  administrator  of  a  deceased  shareholder  to  compel  the  company  to  register 

him  as  proprietor  of  the  shares,  359. 
against  directors  and  promoters  for  fraud,  misrepresentation,  <fec.  .'see  Fraud. 
defences  : 

defence  to  an  action  for  a  call  that  no  shares  were  allotted,  that  no  notice  of 

allotment  was  sent  and  that  no  calls  were  ever  made,  548. 
defence  to  an  action  for  calls  that  the  defendant  was  induced  to  take  the  shares 

by  fraud,  568. 
the  like  with  a  counterclaim  for  rescission  and  damages,  569. 
defence  to  an  action  for  calls  that  the  defendant  was  an  infant  at  the  time  of 

taking  the  shares,  599. 
defence  that  the  defendant  only  became  liable  to  apply  for  shares  under  an 
underwriting  agreement  and  is  only  liable  to  subscribe  for  quota  of  the  shares, 
550. 
defence  to  an  action  on  an  award  under  the  Lands  Clauses  Consolidation  Act, 

550,  551. 
defence  that  the  contract  sued  on  was  not  under  seal,  551. 
defence  that  a  contract  was  made  for  forming  and  carrying  on  a  company  of 
more  than  twenty  persons  contrary  to  the  Companies  (Consolidation)  Act, 
1908..  593. 
defences  to  actions  brought  against  railway  companies  as  carriers  of  goods  or 
passengers  :  see  Caebier  ;   Negligence. 
when  legal  persons,  20,  277. 
how  to  sue  and  defend,  20,  115,  116,  121,  277. 
incorporation,  when  pleaded,  121. 
foreign  or  colonial  company,  121,  549. 
contracts  by,  118,  551. 
seal,  contracts  under,  551,  552. 
agent  of,  authority  of,  277,  490. 
bUls,  &c.,  accepted  or  indorsed  by,  552. 
statutory  provisions  simplifying  pleadings  in  actions  against  members, 

116,  117. 
promoter,  position  of,  119,  324,  492. 
expenses  of  special  Act  of  Parliament,  119. 
director,  liability  of,  323-328. 
director's  fees,  when  may  be  sued  for,  120. 
directors  and  rule  as  to  contribution  between  wTongdoers,  124. 
prospectus,  liability  for  statements  in,  323-328,  568,  and  see  Fraud. 
when  company  entitled  to  commence  business,  548,  549. 
shares :  see  that  title. 
shareholders,  register  of,  278. 
calls :  see  Shares. 

statutory  duty,  liability  for  breach  of,  277,  278. 
negligence,  liability  for,  278,  and  see  Negligence. 
winding  up,  115,  549. 

when  deemed  to  begin,  568. 
powers  of  liquidator,  115,  119,  218. 
actions  by  or  against  liquidator,  115. 

action  for  maliciously  taking  winding-up  proceedings,  278,  353. 
"  mutual  dealings  "  clause  of  Bankruptcy  Acts,  689,  690. 
awards  under  Lands  Clauses  Consolidation  Acts,  120,  121,  501. 

COMPENSATION, 

under  Lands  Clauses  Consolidation  Act :   see  that  title. 
of  servant,  see  Master  and  Servant,  III. 
under  Agricultural  Holdings  Acts,  127. 

COMPOSITION  WITH  CREDITORS, 

I.  Compositions  or  arrangements  with  creditors  under  the  Bankruptcy  Acts  : 
see  BANKKuriov. 
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II.  Compositions  and  arrangements  with  creditors  apart  from  the  Bankruptcy 
Acts. 
defence  that  the  defendant  paid  a  composition  for  the  debt  under  an  agreemen  t 

with  the  plaintiff  and  other  creditors,  553. 
reply  tlmt  the  deed  or  instrument  was  void,  554. 
rejoinder  to  the  above  reply,  554. 

as  satisfaction  of  debt,  481,  552,  553,  585. 

registration,  requirements  as  to,  552,  554. 

deeds  of  arrangement,  provisions  as  to,  554. 

defence  of  tender  of  composition,  witli  payment  into  Court,  553. 

effect  of  default  by  debtor,  553. 

period  of  limitation,  553. 

conditional  execution  of  deed,  553. 

corrupt  bargain,  effect  of,  553. 

deeds  of  limited  companies,  554. 

deeds  of  foreign  debtors,  554. 

adding  names  of  creditors  in  schedule  after  registration,  554. 

COMPEOillSE,  140,  202,  and  see  Fokbbakance. 

CONCEALMENT.     See  Fkaud  ;  Insukance. 

CONDITION.     See  Agreement;  Bond  ;  Condition  Precedent  ;  Contract; 
Warranty. 

CONDITION  PRECEDENT, 

averment  of  excuse  for  non-performance  of  a  condition  precedent,  122. 
specific  averment  that  particular  condition  precedent  has  been  fulfilled,  123. 
defence  that  a  condition  precedent  was  not  performed,  555. 

what  is  a  condition  precedent,  122,  601,  609,  699. 

general  averment  of  performance  of,  formerly  in  use,  122. 

what  must  be  pleaded,  122,  123,  495,  555,  581,  640,  928. 

excuse  for  non-performance,  when  pleaded,  122. 

excuse  or  waiver  of  performance,  what  amount  to,  122,  261. 

defence  of  non-fulfilment,  495,  555,  581,  640. 

architect's  certificate  as,  261,  and  see  Work. 

CONFESSION, 

confession  of  a  defence  arising  after  action,  556. 

signing  judgment  for  costs  on  deHrcry  of  confession,  556,  646,  685. 
where  defendant  pleads  payment  into  Court  in  satisfaction,  555. 
another  action  for  same  cause,  effect  of  confession  on,  555. 
of  defence  of  set-off,  685. 

of  a  counterclaim  in  respect  of  set-off  arising  after  action,  47S. 
effect  of,  as  estoppel,  558. 
'  And  see  Defence  arising  after  Action. 

CONFESSION  AND  AVOIDANCE, 
meaning  and  object  of,  440. 
all  matters  in,  must  be  specially  pleaded,  452. 
plea  in,  how  it  differs  from  a  traverse,  453,  454,  455,  881. 
other  defences  may  be  pleaded  with,  440. 
in  the  reply,  476,  477. 
in  the  rejoinder,  479. 

CONSIDERATION, 

claim  for  money  received  where  the  money  was  paid  for  a  consideration  tvhich 

has  failed,  204.  ^ 

defence  denying  consideration  for  the  defendant  s  prom,ise,  565. 
defence  of  immoral  consideration  to  an  action  on  a  bond,  592. 

what  is  consideration,  517. 

debt  for  excuted  consideration,  how  sued  for,  35. 

contract  by  deed  requires  no  consideration,  9,  29,  35,  and  see  Seal. 

when  must  be  pleaded,  9,  11,  29,  35,  59,  517. 

failure  of,  204,  205,  518. 

illegality  of,  522,  575,  579,  591,  613. 
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absence  of,  517. 
past,  form  of  objection  to,  585. 
for  a  bill  or  note,  II,  79,  517. 
for  a  bond,  100. 
for  a  guarantee,  581. 
in  composition  with  creditors,  553. 
in  case  of  debt  barred  by  discharge  in  bankruptcy,  50'.'. 
forbearance,  when  sufficient  consideration,  139. 
And  see  Illegality  ;  Rescission. 

CONSPIRACY, 

claim  for  conspiracy  to  libel  and  slander  the  plaintiff,  278. 
claim  for  conspiracy  to  defraud  an  execution  creditor,  279. 
claim  for  damages  to  trade  by  a  conspiracy,  413. 
defence  to  a  claim  for  conspiracy,  736. 

what  is  a,  413,  414. 

joinder  of  claims  against  different  defendants,  278,  279. 

to  injure  a  trader,  413. 

to  induce  giving  of  notice,  413. 

to  abstain  from  contracting,  413. 

particulars  of,  916. 
And  see  Teade  Dispute. 

CONSTABLE.     See  Police. 

CONTRACT, 

claims  in  actions  of  contract,  47—268. 

defences  and  subsequent  pleadings  in  actions  of  contract,  481-727. 

how  pleaded,  9,  11,  29,  35,  36,  454,  493. 

when  claim  on  may  be  specially  indorsed,  43. 

implied  contract,  II,  105,  150,  494,  929. 

joint  and  several,  16,  17,  32. 

made  by  agent  or  broker,  35,  104,  and  see  those  titles. 

rectification  of,  649. 

ratification  of,  277,  492,  696,  597. 

consideration  for :   see  Consideration. 

under  seal :   see  Seal. 

alteration  of,  35,  483,  494,  496,  648,  649. 

made  on  Sunday,  709. 

procured  by  undue  influence,  713. 

procured  by  duress,  556,  557. 

condition  precedent,  495,  and  see  that  title. 

void  or  illegal,  210,  and  see  Illegality. 

unenforceable,  204. 

in  restraint  of  trade,  189,  592,  593. 

rescission  of,  666,  and  see  Rescission. 

deposit,  payment  of :   see  Deposit. 

subject-matter  of,  implied  term  as  to  continuance  of,  494. 

option  to  sue  either  in  contract  or  for  wrong,  201,  206,  320,  740,  746. 

denial  of,  how  pleaded,  454,  493. 

mistake,  defence  of,  490,  648-650. 

distinction  as  to  costs  between  actions  for  torts  and  on  contracts,  4. 
And  see  AccoED  and  Satisfaction  ;  Ageebment  ;  Woek. 

CONTRACTOR, 

actions  by  and  against,  on  building  contracts,  &c.  :   see  Work. 
employer,  when  liable  for  negligence  of  contractor,  363,  364,  374, 

542,  794. 
sub-contractor,  542. 

CONTRIBUTION, 

claim  by  a  surety  against  co-sureties,  123. 

co-contractors,  mutual  liability  of,  123. 

insolvent  co-surety,  123. 

action  against  co-surety,  when  it  lies,  123,  142. 
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insurable  interest  of  surety  in  life  of  principal,  164. 
when  defendant  entitled  to,  468. 
contribution  between  wrong-doers,  124,  199. 
And  see  Guabahtbb  ;    Money  Paid  ;    Thied  Pasty. 

CONTRIBUTORY  NEGLIGENCE.    -See  Neqligekoe. 

CONVERSION, 

statements  of  claim : 
for  conversion  of  goods,  283,  284. 
against  an  auctioneer  for  a  conversion  of  the  plaintiffs  goods  hy  selling  them  ■ 

for  a  third  person,  and  delivering  them  to  the  purchaser,  284. 
against  a  warehouseman  for  wrongly  delivering  a  motor  car  to  a  third  party, 

with  a  claim  for  conversion  against  such  third  party,  285. 
for  trespass  to  a  house,  and  mrongful  seizure  of  the  goods  of  the  plaintiff 

therein,  422. 
hy  the  grantee  of  a  hill  of  sale  of  household  furniture  against  a  person  who 

has  taken  possession  thereof  under  a  wrongful  sale  hy  the  grantor,  285. 
for  wrongful  conversion  of  cheques  and  hills  helonging  to  the  plaintiff,  with  an 
alternative  claim  for  the  proceeds  thereof,  206. 
defences : 
denial  of  the  alleged  conversion,  738. 
defence  denying  the  plaintiffs  property  in  the  goods,  738. 
defence  to  an  action  hy  a  trustee  in  bankruptcy  for  a  conversion  hefore  the 

bankruptcy,  denying  the  harikrupt's  property  in  the  goods,  739. 
defence  to  an  action  by  a  trustee  in  bankruptcy  for  a  conversion  after  the 

bankruptcy,  denying  the  trustee's  property  in  the  goods,  739. 
defence  that  the  defendant  was  joint  owner  of  the  goods  with  the  plaintiff,  739. 
defence  that  the  goods  were  a  gift,  754,  755. 
defence  that  the  defendant  did  what  is  complained  of  hy  the  plaintiffs  leave, 

764. 
defence  that  the  defendant  did  what  is  complained  of  in  exercise  of  a  right  of 

lien,  778,  779. 
defence  justifying  under  a  right  to  distrain,  746. 
defence  justifying  under  process,  808. 

defence  to  an  action  for  conversion  by  u  sale  of  the  goods  that  the  plaintiff 
afterwards  waived  the  alleged  tort  by  claiming  the  proceeds  of  the  alleged 
sales  and  receiving  part  thereof,  740. 
defences  of  stoppage  in  transitu  hy  an  unpaid  vendor,  740. 
what  is  a  conversion,  281. 
former  action  of,  4,  295. 
who  should  be  sued,  282 

action  for,  for  second  distress,  298,  and  see  Distbbss. 
distinction  between  conversion  and  trespass,  281. 
conversion  by  bailees;  carriers,  warehousemen,  auctioneers,  &c.,  281. 
possession,  importance  of  right  to,  282. 
joint  ownership  of  goods,  282. 
title  of  the  plaintiff,  282. 
found  property,  282,  284. 
property  in  respect  of  which  action  lies,  282. 
goods,  how  described  in  pleading,  282, 283. 
measure  of  damages,  283. 
damages  in  nature  of  interest,  283. 
judgment  in,  effect  of,  283,  762. 
staying  proceedings  on  return  of  the  goods,  283. 
how  proved  by  inference,  283. 
of  bill  of  exchange,  205. 
what  is  evidence  of,  283. 
auctioneer,  liability  of,  283. 
sheriff  or  bailiff,  liabihty  of,  283. 
distrained  goods,  purchase  by  landlord  of,  283. 
assignment  of  property,  where  no  right  to  dispose,  285. 
authority  to  dispose,  how  conferred  by  implication,  285. 
denial  of  plaintiff's  property  must  be  specially  pleaded,  738. 
defence  of  absence  of  title  in  plaintiff,  738. 

61 
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estoppel  by  words  or  conduct,  738,  749. 

gift,  how  pleaded,  738. 

title  of  trustee  in  bankruptcy,  739. 

action  for,  against  joint  owner  or  tenant  in  common,  739. 

defence  justifying  as  joint  owner,  739. 

limitation  of  actions  for,  784. 

waiver  of  tort ;  receiving  proceeds  of  sale,  740. 

stoppage  in  transitu,  740,  ani  see  that  title. 

sales  in  market  overt,  281 

CONVEYANCE.    See  Sale  of  Laud. 

CONVEYANCING  ACTS.    /See  Heir  and  Devisee  ;  Landlord  and  Tenant  ; 
Possession  ;   Rbooveey  of  Land  ;   Sale  of  Laitd,  &o. 

COPYHOLD, 

daim  for  copyhold  fines,  124. 
claim  to  recover  land  by  devisee  of  copyhold,  895. 
how  copyhold  estates  devised,  895. 
plea  of  title  by  copyholder,  839. 
And  see  Common  ;  Custom. 

COPYRIGHT, 

claim  for  the  infringement  of  copyright  in  a  book  with  claims  for  delivery  of 

unauthorised  copies  of  the  book  and  for  an  injunction,  287. 
claim  for  infringement  of  dramatic  copyright,  288. 
claim  for  infringement  of  musical  copyright,  289. 
claim  for  infringement  of  copyright  in  a  foreign  painting,  289. 
claim  for  infringement  of  copyright  in  a  design,  291. 
declarations  under  former  system  of  pleading,  291. 

denial  of  infringement  of  copyright,  with  a  defence  that  the  plaintiff  was  not 
the  author  or  the  owner  of  the  copyright,  741. 

codification  of  law,  286,  741. 

definition  of,  286,  287. 

none  in  immoral  or  illegal  publications,  286. 

who  is  owner  of,  286. 

term  for  which  subsists,  286. 

assignment  of,  286. 

infringement  of,  286,  287,  741. 

infringement,  acts  which  do  not  constitute,  287,  289,  741. 

remedies  of  owner,  287,  289. 

registration,  287. 

injunction  may  be  granted,  287. 

fair  dealing  with  work,  287. 

extracts  from  work,  287. 

pubUcatiou  in  newspaper,  287. 

recitation  in  public,  287. 

in  dramatic  work,  288. 

performance,  definition  of,  288. 

mechanical  performance,  289. 

in  artistic  work,  289. 

in  work  of  sculpture,  289. 

penalties,  recovery  of,  289,  291. 

authorship,  when  presumed,  741. 

international  copyright,  280. 

in  architectural  work  of  art,  290,  741. 

patents  and  designs,  290. 

defences  to  actions  of,  mode  of  pleading,  741,  742. 

notice  of  objections,  741. 

limitation  of  action  of,  741,  785. 

CORPORATION, 

claims  or  defences  by  or  against  an  incorporated  company  in  actions  on 

contracts  :  see  Carrier  ;   Company  ;  Insurance  ;   Societies. 
the  like  in  actions  for  wrongs  :   see  Caeeier  ;    Company  ;    Negligence  ; 

Trespass  to  the  Person. 
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proper  style  of,  30,  115. 
how  created,  277. 
when  legal  person,  20,  277. 
how  to  sue  and  defend,  20,  115,  277. 
incorporation,  when  must  be  pleaded,  121. 
foreign  corporation,  121. 
liability  for  negligence,  277,  278,  369,  370. 
contracts  under  seal :  see  Seal. 
action  for  use  and  occupation  by,  552. 
bills  of  exchange,  &;c.,  accepted  or  indorsed  by,  552. 
protection  of  public  corporations  :   see  Pueuc  Authorities. 
And  see  Compajty  ;  Mandamus  ;  Public  Authomties. 

COSTS,  170,  907. 

distinction  as  to  costs  between  actions  of  contract  and  actions  of  tort,  4 

distinction  between  set-off  and  counterclaim  as  to  costs,  457,  458. 

of  summons  at  chambers,  907. 

appeal  as  to,  from  Master's  order,  907. 

of  apphcatiou  for  further  time  to  plead,  14. 

security  for,  effect  on  time  for  pleading,  14. 

asking  for,  in  pleading,  39. 

effect  on,  of  unnecessary  traverse,  447. 

as  between  solicitor  and  client,  907,  930. 

how  affected  by  payment  into  Court,  660,  661,  663,  710,  711. 

tender,  effect  of,  710,  711,  811. 

where  further  particulars  ordered,  914,  918,  927. 

of  actions  wrongly  commenced  in  High  Court,  4,  458. 

of  party  wrongly  joined,  926. 

against  third  party,  471. 

costs  of  amending  pleadings,  921,  922,  923,  924. 

liability  of  next  friend  for,  19. 

COUISITERCLAIM, 

example  of  counterclaim,  3,  464,  465. 
form  of  defence  of  counterclaim,  464. 
counterclaim  for  a  debt  for  money  lent,  and  for  damages  for  non-delivery  of 

goods  sold,  464. 
defence  and  counterclaim  in  action  for  trespass  to  land,  the  counterclaim  claim- 
ing damages  for  obstruction,  465. 
defence  and  counterclaim  where  a  person  not  a  party  to  the  original  action  is 

added  as  a  defendant  along  with  the  plaintiff  to  the  counterclaim,  467. 
defence  by  one  of  two  or  more  defendants  with  a  counterclaim  against  a  co- 
defendant  along  with  the  plaintiff,  467. 
defence  to  an  action  on  a  bill  alleging  that  the  defendant  was  induced  to  accept 

the  bill  by  fraud,  with  a  counterclaim  for  rescission,  damages,  ca7icellation 

of  bill,  &c.,  523. 
defence  to  an  action  for  calls  that  the  defendant  was  induced  to  take  the  shares 

by  fraud,and  counterclaim  for  rescission,  rectification  of  register,  dec,  569. 
defence  to,  and  counterclaim  against  a  claim  by  the  plaintiffs  agent  or  broker 

for  the  price  of  shares,  alleging  fraud,  572. 
counterclaim  for  rectification  of  an  agreement,  649. 
counterclaim  for  relief  under  the  Money-lenders  Act,  1900.  .651. 
defence  to  an  action  for  the  price  of  goods  sold,  with  a  counterclaim  f<yr  special 

damages  for  breach  of  warranty,  673. 
defence  of  breach  of  warranty  as  to  guality  and  fitness  and  counterclaim  for 

damages,  674. 
defence  that  the  goods  delivered  were  not  of  the  quality  contracted  for,  with  a 

counterclaim  for  damages,  675. 
defence  and  counterclaim  to  a  claim  for  goods  sold  and  delivered  and  work  and 

labour  done,  677. 
defence  to  a  claim  by  a  stockbroker  with  a  counterclaim  for  damages  for  breaches 

of  duty  as  broker,  705,  706. 
counterclaim  for  specific  performance  of  an  agreement  for  the  sale  of  land,  682. 
defences  and  counterclaims  in  actions  for  work  done  and  materials  provided 

under  building  contracts,  716-725. 
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defence,  in  an  action  for  a  debt,  of  set-off  of  a  part  of  a  larger  debt  due  from 

the  plaintiff,  luitk  a  couTtterclaim  for  the  balance,  687. 
counterclaim  in  a  replevin  for  a  return  of  the  goods  and  damages,  806. 
counterclaim  by  a  tenant  for  relief  against  forfeiture,  902. 
right  to  bring,  1,  459,  460,  926. 
distinction  between  set-off  and,  455-458,  461,  683. 
how  far  a  cross  action,  457,  460. 
cross  action,  option  to  bring,  468. 
how  pleaded,  444,  462-468. 

position  of  in  pleading,  444. 

heading  of,  462,  466,  932. 

for  liquidated  and  unliquidated  amounts,  460. 

where  claim  is  unliquidated,  461. 

where  both  claim  and  counterclaim  are  liquidated,  461. 

for  amount  greater  or  less  than  plaintiff's  claim,  460,  461. 

connection  of,  with  subject-matter  of  plaintiff's  claim,  457, 461. 

parties  to,  461,  462,  465,  466. 

adding  new  party  to,  443,  457,  461,  465,  466,  478,  932. 

joinder  of  defendant  in  order  that  he  may  counterclaim,  461. 

Master  may  order  defendant  to  counterclaim,  458. 

by  one  of  two  or  more  defendants,  461 

by  party  improperly  joined,  461. 

by  plaintiff,  478. 

character  in  which  plaintiff  sued  by,  461. 

by  party  added  on  counterclaim,  466. 

third  party  cannot,  470,  471,  478. 

different  causes  of  action,  joinder  of,  462. 

different  kinds  of  relief,  462. 

for  relief  against  forfeiture,  880,  902. 

injunction,  claim  for  in,  338. 

as  to  matter  arising  after  action,  463,  464. 

for  fraud,  when  advisable  to  add,  569. 

particulars  in,  463. 

implied  admission  by  pleading  counterclaim  without  defence,  463. 

amendment  of,  463,  921,  935. 

time  for  delivery,  463, 

exclusion  of,  460,  462,  463,  466,  908,  926,  932. 

arising  after  action  brought,  463,  464. 

executor,  counterclaim  as,  130,  461,  462. 

trustee,  counterclaim  against,  462. 

County  Court  judgment  or  order  may  be  subject  of,  170. 

plea  of  Statute  of  Frauds  in,  575. 

plea  of  tender  in,  711. 

costs,  position  as  to,  457,  458. 

payment  into  Court  in,  466,  661. 

stay,  (fee,  of  plaintiff's  action,  effect  on  counterclaim,  932. 

COUNTIES, 

judicial  notice  of  division  into,  11. 

COUNTY  COUNCIL,  30. 

And  see  Highway  ;  PtrsLio  AtiTHOEiTiES. 

COUNTY  COURT. 

claim  in  action  removed  by  certiorari  from  an  inferior  court,  33. 
defence  of  judgment  recovered  by  the  plaintiff  in  a  former  action  for  the  same 
del)t  or  cause  of  action  in  a  County  Court,  615. 
remission  of  actions  to,  4. 
removal  of  actions  from,  33,  393. 
replevin,  jurisdiction  in,  393. 

costs  of  actions  unnecessarily  commenced  in  High  Court  4  458 
bailiff,  liability  of,  292.  '    ' 

warrants,  execution  of,  292. 

effect  of  judgment  or  order  of,  170,  558,  615,  616,  692,  749. 
set-off  of  judgment  or  order  in,  170,  692. 
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payment  into  Court  in,  with  defence  of  tender,  711. 
powers  of,  under  Rivers  Pollution  Acts,  435. 
And  see  Estoppel  ;  Judgments   and   Obdees  ;  Judgment  Re- 

COVBBED  ;   PeOCESS. 

COURT, 

procedure  of,  judicial  notice  of,  11. 
And  see  County  Coukt  ;  High  Couet  ;  Judgments  and  Oedebs  ; 
Jurisdiction. 

COVENANT, 

claim  for  debt  due  under  a  covenant,  125. 

claim  for  damages  for  breach  of  a  covenant,  125. 

claim  by  landlord  for  breaches  of  a  covenant  in  a  lease,  125. 

claim  for  liquidated  damages  payable  under  a  covenant,  189. 

claim  on  the  covenant  for  'payment  in  a  mortgage  deed,  207. 

denial  of  a  particular  covenant,  495. 

defence  to  an  action  upon  a  covenant  for  payment,  654. 

former  action  of,  4. 

what  should  be  pleaded,  125,  178. 

where  several,  in  same  deed,  or  contract,  35. 

impHed  agreement  to  indemnify  against  breaches  of,  150,  151. 

when  precise  words  must  be  pleaded,  178. 

effect  of  covenant  for  payment  in  void  bill  of  sale,  208. 

summary  jurisdiction  to  stay  proceedings  in  actions  on,  655. 

not  to  sue,  effect  of,  665. 

agreement  not  to  enforce  covenants,  666. 

in  apprenticeship  deeds,  499,  500. 
Arid  see  Agreement  ;  Landlord  and  Tenant  ;  Mortgage  ;  Ee- 
covEEY  op  Land  ;  Release  ;  Rescission  ;  Sale  oe  Land. 

COVERTURE.    See  Husband  and  Wiee. 

CREDIT, 

defence  that  credit  was  given,  and  that  the  period  of  credit  Jiad  not  expired  at 
time  of  action  brought,  581,  670. 
And  see  Guarantee  ;  Sale  of  Goods. 

CROPS, 

claim  for  crops  sold,  126. 

claim  by  an  outgoing  tenant  against  the  landlord  for  tillages,  <bc.,  according  to 

the  custom  of  the  country,  126. 
claim  by  an  outgoing  tenant  against  an  incoming  tenant  upon  an  agreement  for 
tillages,  &c.,  according  to  the  custom  of  the  country,  127. 
custom  of  the  country  as  to,  126,  127. 
contracts  as  to,  127. 
action  for  preventing  valuation,  127. 
claims  under  Agricultural  Holdings  Act,  1908.  .127. 

CROSS-ACTION,  457,  458,  683. 

CROWN, 

prerogatives  of,  11. 

CUSTOM, 

pleas  under  the  old  system,  742-744. 
what  is  a,  742. 
how  proved,  742,  743. 
how  pleaded,  11. 
how  rebutted,  742. 
what  is  claimable  by,  742,  743. 
profit  d  prendre  in  another's  soil,  742. 
easements,  742. 
copyholders,  743. 
who  may  sue  to  establish,  21. 
when  inconsistent  with  written  agreement,  620. 
customs  of  the  country,  11,  126,  743. 
of  trade,  167,  743. 
of  Stock  Exchange,  103,  104,  537. 
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CUSTOMER, 

loss  of,  how  pleaded,  37. 
of  bank,  who  is,  72. 


DAMAGE, 

defence  that  the  action  is  not  maintainable  by  reason  of  the  damage  alleged  being 
too  remote,  453. 

when  essential  to  cause  of  action,  794. 
general  and  special  damage,  distinction,  37,  41. 
pleading,  37,  38,  446,  916. 
particulars  of,  37,  916. 
pleading  matters  affecting,  8,  38. 
claim  for  interest  as,  41. 
proof  of,  38. 

not  recoverable  if  too  remote,  38. 
vindictive,  395. 

notice  of  likelihood  of  damage,  38. 
notice  in  mitigation  of,  774,  and  see  that  title. 
pleading  to,  446,  766,  794,  931. 
accrued  since  writ,  38,  41. 
on  continuing  causes  of  action,  41. 
recovering  more  than  claimed,  41. 
claim  for,  in  action  for  recovery  of  land,  878. 
in  conversion,  283. 
in  detinue,  294. 
in  trespass,  843,  844. 
And  see  Liquidated  Damages  ;  Notice  in  Mitigation  of  Damages. 

DAMAGE  FEASANT.    See  Disteess  ;  Fence  ;  Replevin. 

DEATH, 

form  of  statement  of  claim  on  change  of  parties  by  death,  32. 
of  party  to  action,  effect  of,  23,  24,  137. 
effect  of,  on  apprenticeship  contract,  62. 

effect  of,  on  contracts ;  see  Exectjtoe  ;  Heie  and  Devisee  ;  Masteb 
AND  Servant  :  Partnebs. 

DEBT, 

former  action  for,  4. 

DECLARATION, 

claim  for  a  declaration  against  an  agent  concerning  secret  commission,  57. 
claim  for  detinue  and  for  a  declaration  that  the  chattel  is  the  property  of  the 

plaintiff,  294. 
claim  for  disturbance  of  a  ferry  and  for  a  declaration,  316. 
claim  for  a  declaration  against  a  nuisance  in  the  erection  of  a  building,  382. 
claim  by  a  defendant  for  a  declaration  that  he  is  entitled  to  be  indemnified  by 
or  to  contribution  from  a  third  party,  473. 

actions  for  Declaration  of  Title,  4,  26,  40,  41,  42,  879,  934. 

general  note  on,  41,  42. 

as  to  ownership  of  land,  869,  870. 

claim  for,  in  action  for  recovery  of  land,  879. 

DEED.    See  Seal. 

DEFAMATION.    See  Libel  ;  Slander. 

DEFAULT  OF  APPEARANCE,  6,  7,  12,  13,  31,  45,  931. 

DEFAULT  OF  PLEADING, 

effect  of  omission  to  take  out  a  summons  for  directiors,  13,  470. 

effect  of  failure  to  deliver  defence,  443,  463. 

effect  of  not  delivering  reply  or  subsequent  pleading,  479,  934. 

DEFENCE, 

examples  of  defence,  451,  452,  453. 
example  of  defence  and  counterclaim,  3,  464. 
defence  including  an  objection  in  point  oflatv,  452. 
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defence  and  counterclaim  where  a  person  not  a  party  to  the  original  action  is 

added  as  a  defendant  along  with  the  plaintiff  to  the  counterclaim,  467. 
defence  by  one  of  two  or  more  defendants  with  a  counterclaim  against  a  co- 
defendant  along  with  the  plaintiff,  467. 
defence  arising  after  action  and  before  delivery  of  defence,  645. 
defence  arising  after  action  and  after  delivery  of  defence,  647. 
defence  of  two  defendants  who  plead  separately,  736. 

considerations  affecting,  1,  440-455,  928. 

delivery  of,  6,  7,  13,  442,  661,  926,  931. 

delivery  of  without  leave,  442,  443. 

delivery  of,  where  plaintiff  pays  into  Court,  661. 

effect  of  failure  to  deliver,  443,  463. 

time  for  deUvery  of,  6,  13,  46,  442,  475,  931. 

traverse,  440,  444-451,  453,  454,  837,   881,   928,  929,  931,  and  see 
Travbksb. 

confession  and  avoidance,  440,  453-455. 

objection  in  point  of  law,  440,  451,  452,  908,  911,  928. 

may  raise  several  defences,  440. 

may  contain  inconsistent  pleas,  440. 

severing,  441,  476. 

striking  out,  440,  476. 

headings  of,  443. 

division  into  paragraphs,  440. 

signature  of,  443. 

payment  into  Court,  444,  and  see  that  title. 

admission  in  default  of  denial,  444,  463,  476,  928. 

"  denies  "  and  "  does  not  admit,"  444. 

partial  admission,  445. 

damages,  pleading  to,  446,  766,  794,  931. 

matters  of  law,  pleading,  446. 

particulars,  pleading  to,  446. 

right  to  begin,  447. 

specific  denials,  447,  448,  449,  513,  881. 

pleading  possession :  see  Possession. 

equitable  defences,  449,  455,  879. 

"  not  guflty  by  statute,"  449,  453,  928. 

point  of  substance,  449,  450,  928. 

special  defences,  444,  453—455,  881. 

contribution  or  indemnity,  when  defendant  entitled  to,  468. 

further  defence,  443. 

amendment  of,  440,  and  see  Amendment  of  Pleading. 

defence  of  disability,  904. 

when  affidavit  necessary,  45. 

in  action  for  recovery  of  land,  879,  880. 
And  see  CorrNTEKOLAiM  ;   Set-oef  ;   Third  Paety. 

DEFENCE  ARISING  AFTER  ACTION, 

defence  arising  after  action  and  before  delivery  of  defence,  645. 
defence  of  payment  after  action  of  a  simple  contract  debt,  659. 
defence  arising  after  action,  and  after  delivery  of  defence,  647. 
confession  of  a  defence  arising  after  action,  556. 

before  delivery  of  defence,  645. 

after  delivery  of  defence,  443,  478,  645. 

mode  of  pleading,  645,  646. 

plea  of  pliis  darrein  continuance,  646. 

confession  of  such  defences,  646,  and  see  Coneessioit. 

set-off  or  counterclaim  arising  after  action,  463,  464,  685. 

reply  arising  after  action,  478. 

leave,  when  necessary,  443. 

replies  to  a  set-off  or  counterclaim  of  matters  arising  after  action,  478. 

further  reply,  478. 

DEFENDANTS, 

some  only  appearing,  31,  32. 
how  described  in  pleading ,  34, 
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severance  or  joinder  of  defences,  441. 

non-appearance  by,  6,  7,  13,  31,  45. 

discretion  as  to  joining,  21,  441. 

alternative,  27,  28,  55,  146,  367. 

husband  and  wife,  146,  147,  333,  441,  757. 

joinder  of.  In  order  to  counterclaim,  461. 

in  action  for  recovery  of  land,  877. 

joint  and  several:  see  Joint  and  Sevbkal  ;  Pabties. 

DELAY, 

effect  on  plea  of  fraud,  567. 
in  allotting  shares,  548. 
in  applying  for  leave  to  amend  pleading,  922. 
in  applying  to  rectify  irregularity  in  pleading,  936. 
in  applying  for  an  injunction,  758. 
in  payment  of  cheque,  94,  658. 
liquidated  damages  for,  716. 
And  see  Wokk. 

DEL  CREDERE  AGENT,  54.    See  Agent. 

DELIVERY.    See  Bill  of  Exchange. 

DELIVERY  OF  GOODS, 

defence  of  accord  and  satisfaction  by  the  delivery  of  goods,  481. 
And  see  Detention  as  Goods  ;  Lien  ;  Sale  of  Goods. 

DEMURRAGE, 

claim  for  demurrage  of  wagons  at  an  agreed  rate,  129. 

claim  for  damages  for  detention  of  wagons  beyond  a  reasonable  time  in  loading, 

129. 
claims  for  demurrage  in  respect  of  ships :  see  Shipping. 
meaning  of  "  demurrage,"  128. 

implied  contract  to  load  or  unload  in  reasonable  time,  128. 
notice  by  carrier  of  intended  charges  for  delay,  &c.,  128. 
And  see  Shipping. 

DEMURRER, 

abolished,  934. 
See  Objection  in  Point  of  Law. 

DENIALS  AND  TRAVERSES,  444-451,  476,  837,  928,  929,  931. 
And  see  Tkavekse. 

DEPOSIT, 

claim  of  a  purchaser  against  a  vendor  for  damages  for  not  completing  a  sale  of 

land  and  for  a  return  of  the  deposit,  225. 
claim  for  damages  for  fraudulent  misrepresentation  on  the  sale  of  the  goodunll  of 
a  business  and  for  the  return  of  the  deposit  paid,  319. 
recovery  of,  on  rescinded  contract,  204,  225,  227. 

DESCRIPTION    OF    PLEADINGS.    See  Pleadings,  &c. 

DESIGN.     See  Copykight  ;  Patent. 

DETENTION  OF  GOODS, 

claim  for  detention  of  goods,  294. 

claim  for  detinue  of  a  chattel  and  for  a  declaration  that  it  is  the  property  of  the 

plaintiff,  294.  , 

claim  for  the  detention  of  a  lease,  with  claim  for  special  damage,  295. 
defence  denying  the  detention,  744. 

defence  denying  the  plaintiff's  property  in  the  goods,  744. 
defence  that  the  defendant  was  joint  owner  of  the  goods  with  the  plaintiff,  739, 

745. 
defence  that  the  defendant  detained  the  goods  in  exercise  of  a  right  of  lien,  745, 

776,  778. 
defence  of  the  Statute  of  Limitations,  784. 
defence  of  payment  into  Court  as  to  damages  for  detention,  746. 
defence  that  the  goods  were  given  to  the  defendants,  754. 
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defence  that  the  defendant  delivered  up  the  goods  and  the  plaintiff  accepted 
them  after  action,  brought  and  payment  into  Court  of  damages  for  detention, 
746. 
action  of  detinue,  i,  292,  293. 
in  general  an  action  of  tort,  293. 
what  necessary  to  support  action,  293. 
action  for,  for  wrongful  distress,  300. 
of  title  deeds,  action  for,  293. 
evidence  of  detention,  293. 
description  of  goods,  293. 
option  to  retain  property,  293. 
execution  for  delivery,  293. 
measure  of  damages,  294. 
summary  proceedings,  294. 

what  defences  are  open  to  defendant,  293,  744,  745. 
defence  of  re-delivery  after  action,  744. 
effect  of  denial  of  detention,  744. 
what  defences  must  be  specially  pleaded,  744,  745. 
joint  ownership,  745. 
goods  sold  in  market  overt,  745. 
title  of  buyer,  745. 
goods  obtained  by  fraud,  &c.,  745. 
defence  of  lien,  745. 
period  of  limitation,  746,  784. 

payment  into  Court,  to  what  claims  applicable,  746. 
order  for  delivery  of  property  on  paying  into  Court,  746. 
judgment  in  detinue,  effect  of,  293,  762. 

DEVASTAVIT.    See  Executor. 

DE\TATION.    -See  Insubance,  I. 

DEVISEE.    See  Heib  axd  Devisee. 

DILAPIDATIONS, 

claim  for  damages  for  not  keeping  demised  premises  in  repair,  175. 
claim  for  not  delivering  up  fixtures  in  good  repair,  175. 
claim  for  breach  of  covenant  to  repair,  176. 

duty  of  incumbent  as  to  buildings  of  benefice,  295. 
action  at  common  law  for  damages,  295. 

substitution  of  action  for  debt  under  Ecclesiastical  Dilapidations  Act, 
1871..  295. 
And  see  Landlord  aud  Tenant. 

DIOCESE,  11. 

DIRECTIONS, 

summons  for,  6,  13,  468. 

DIRECTOR.    See  Compaity  ;  Fraud. 

DISCLAIMER, 

by  tenant,  874,  875. 

of  title,  624,  874. 

of  title  and  tender  of  amends,  833. 

DISCONTINUANCE   OF  ACTIONS,  39,  475,  66  \ 

DISMISSAL.    See  Master  and  Servant. 

DISTRESS, 

statements  of  claim : 
general  form  for  illegal  distress,  296. 
for  distraining  and  selling,  where  no  rent  was  due,  for  double  value  of  the 

.goods  sold,  under  2  17.  cfc  M.,  sess.  1,  c.  5,  s.  5.  .297. 
for  distraining  tivicefor  the  same  rent,  298. 

for  distraining  beasts  of  the  plough  contrary  to  61  Hen.  III.  c.  4.  .290. 
for  refusing  to  restore  goods  distrained  on  tender  of  the  rent  and  charges  before 
impounding,  299. 
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statements  of  claim — continued, 
for  taking  an  excessive  distress,  contrary  to  the  Statute  of  Marlbridge,  300. 
for  selling  without  the  statutory  notice,  302. 

for  not  selling  for  the  best  price,  under  2  W.  ti;  M.,  sess.  1,  c.  5,  «.  2.  .303. 
for  pound-hreach,  claiming  trd)le  damages,  under  2  W.  &  M.,  sess.  1,  c.  5, 

s.  4.. 304. 
for  making  an  excessive  distress  for  poor's  rate,  304. 
in  replevin  where  a  distress  was  taken  for  rent  when  no  rent  was  due,  393. 
defences : 

defence  to  a  claim  for  trespass  justifying  under  a  right  to  distrain,  746. 
defence  jiistifying  seizing  cattle  as  a  distress  damage  feasant,  747. 
defence  justifying  entering  into  a  house  to  take  goods  fraudulently  or  clandes- 
tinely removed  there  to  avoid  a  distress,  748. 
defence  to  an  action  by  a  landlord  against  a  tenant  for  rent  that  the  plaintiff 
before  action  distrained  for  the  same  rent,  and  that  the  distress  was  still 
pending  at  the  time  of  action  brought,  748. 
defence  of  Not  Guilty  by  Statute,  749. 

defence  to  an  action  for  rent  that  the  rent  was  satisfied  by  a  distress,  619. 
defence  that  the  plaintiff  distrained  for  the  rent  and  still  holds  the  distress,  619. 

payment  under,  right  of  recovery,  199. 

illegal,  excessive,  irregular,  &o.,  distresses,  proceedings  for,  295-304. 

what  amounts  to  a  valid  distress,  296. 

entry  to  distrain,  mode  of,  296. 

where  the  tenant  has  entered  under  an  agreement,  296. 

bailiff,  who  is,  297. 

privileged  goods,  297,  299,  304. 

double  value,  297. 

distraining  twice  for  same  rent,  298. 

trespass  or  conversion,  action  for,  295,  298,  300,  419. 

mistake  as  to  value  of  goods,  298. 

action  for  rent  after  distress  and  before  sale,  298,  619. 

beasts,  distress  on,  299,  304,  747. 

wearing  apparel  and  implements  of  trade,  299,  304. 

lodgers'  goods,  299. 

agricultural  holdings,  distress  on,  296. 

tender  of  rent,  299,  300,  749. 

excessive  distress,  when  action  lies,  300,.  301. 

duty  of  landlord,  301. 

test  of  value  of  goods,  301. 

measure  of  damages,  297,  301. 

excessive  distress  of  growing  crops,  301. 

irregular  distress,  action  for,  302. 

sale,  power  of,  302. 

notice  of  distress,  302. 

MabiHty  of  landlord  for  acts  of  bailiff,  302. 

recovery  of  extorted  overcharges,  302. 

landlord,  piurchase  of  distrained  goods  by,  285,  303. 

duty  of  landlord  as  to  sale,  302,  303. 

action  for  pound  breach  or  for  rescue,  303,  304. 

treble  damages,  303,  304. 

using  or  working  the  thing  distrained,  304. 

removal  of  distress  for  sale,  304. 

action  for  excessive  and  unreasonable  distress  for  poor's  rate  &c.,  304. 
305. 

when  local  authority  may  be  liable  for  illegal  distress,  305. 

principal  statutes  as  to  distress  for  poor's  rate,  305. 

warranty  on  goods  sold  under,  259. 

bankruptcy  of  tenant,  effect  of,  296. 

defence  of  tender  of  amends,  833. 

limitation  of  time  for  distraining,  746,  747,  904. 

distress  damage  feasant,  747,  750,  817. 

tender  after  impounding,  747. 

right  of  supplying  food,  &c.,  to  animals  impounded,  747. 

defects  of  fences,  &c.,  750. 

effect  of  disability,  905. 
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goods  fraudulently  removed  to  avoid  distress,  748. 
defence  of  Not  Guilty  by  Statute,  749,  797,  798. 
replevin,  295,  300,  and  see  that  title. 

DISTRICT  REGISTRY,  29,  480. 

DIVORCE.    See  Husband  and  Wife. 

DOCUMENTS, 

pleading  contents  of,  10,  35,  79,  493,  513,  929. 
alteration  of :   see  Alteration  of  Written  Documents. 
setting  aside  or  rectification  of,  648-650. 
parties  to,  incompletely  set  out,  30. 

DOUBLE  RENT.     See  Landlord  and  Tenant. 

DOUBLE  VALUE.    See  Distress  ;  Landlord  and  Tenant. 

DRUNKENNESS, 

defence  that  the  defendant  was  drunk  at  the  time  of  contracting,  556. 
effect  of,  556. 
when  a  defence,  556. 
subsequent  ratification,  &c.,  556. 
necessaries  supplied  to  a  drunken  person,  556. 

DURESS, 

defence  that  the  defendant  was  induced  to  contract  by  duress,  557. 
contract  procured  by,  556,  557. 
money  paid  under,  200,  557. 
what  amounts  to,  557. 
ratification,  556. 
And  see  Undue  Influence. 

DUTY, 

breach  of  statutory,  37,  277,  278,  364,  794. 
facts  giving  rights  to,  when  pleaded,  4,  36,  446. 
defence  to  allegation  of  duty,  446. 


EASEMENT.    See  Custom  ;  Light  ;  Water  ;  Ways. 

EJECTMENT, 

former  action  of,  869. 
And  see  Recovery  of  Land. 

ENEMY,  496.    See  Alien  Enemy. 

EQUITABLE  CLAIMS  AND  DEFENCES, 
pleading  of,  5,  454,  477. 
effect  of  Judicature  Acts,  5,  6,  40. 
particular  actions  assigned  to  the  Chancery  Division,  5, 40,  42,  48, 207, 

210,  640. 
in  action  for  recovery  of  land,  872,  880,  898. 
in  counterclaim,  40. 

And  see  Part  Performance  ;  Relief  ;  Specific  Performance. 

ESCROW,  495.    See  Agreement. 

ESTOPPEL, 

plea  of  estoppel  hy  record,  557. 
plea  of  estoppel  hy  deed,  559. 
reply  of  estoppel  hy  conduct,  559. 

when  party  is  estopped,  557,  749,  910. 

who  bound  by,  557. 

defence  of,  should  be  specially  pleaded,  557. 

mode  of  pleading,  557,  749. 

kinds  of  estoppel,  557. 
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judgment,  effect  of,  557,  558,  560,  910. 
appeal,  effect  of,  558. 
foreign  judgment,  558. 
judgment  order  of  County  Court,  558,  749. 
of  metropolitan  magistrate,  749. 
by  delivering  confession  of  defence,  558. 
by  award,  558. 
by  deed,  559,  560. 

equitable  rules  as  to  estoppel  by  deed,  559. 
estoppel  by  conduct,  559,  560,  738. 
conflicting  estoppels,  560. 
receipt  does  not  create  an,  664. 
in  cases  of  bailment,  749. 

estoppel  of  tenant  from  denying  landlord's  title,  172,  181,  623,  880. 
estoppels  on  bills  or  notes,  513. 
And  see  Jtjdgment  Eecovekbd. 

EVICTION.    See  Landlord  and  Tenant. 

EVIDENCE, 

mere  evidence  not  to  be  pleaded,  8,  926. 

EXCESSIVE  DISTRESS.    -See  Distress. 

EXCHANGE, 

claim  upon  a  contract  of  exchange,  129. 

EXCLUSION, 

of  causes  of  action,  26,  442,  879,  926. 

of  counterclaim,  460,  462,  466,  908,  926,  932. 

EXECUTION.    See  Process  ;  Sherief. 

EXECUTOR  AND  ADMESflSTRATOB, 
statements  of  claim : 

by  an  executor  or  administrator  for  debts  accrued  to  the  deceased,  130. 

by  an  administrator  against  bankers  for  balance  of  intestate's  account,  131. 

by  an  executor  or  administrator  for  dd)ts  accrued  since  the  death  of  the  deceased, 

132. 
by  an  executor  or  administrator  for  damages  for  breach  of  a  contract  made 

with  the  deceased,  132. 
by  an  executor  of  an  execute,  132. 
by  an  administrator  with  the  will  annexed,  132. 
by  an  administrator  de  bonis  non  uyith  the  will  annexed,  133. 
by  an  administrator  de  bonis  non  after  the  death  of  the  first  administrator,  133. 
by  an  administrator  during  the  minority  of  an  executor,  133 
by  an  administrator  during  the  absence  of  the  executor,  133. 
against  an  executor  or  administrator  for  debts  accrued  from  the  deceased  in 

his  lifetime,  133. 
the  like  on  a  bond  or  covenant  of  the  testator,  135. 
against  an  executor  or  administrator  for  debts  incurred  by  him  in  that  character 

after  the  death,  135. 
the  like  for  damages  on  causes  of  action  accrued  against  the  deceased  in  his 

lifetime,  136. 
against  an  executor  or  administrator  for  damages  for  the  breach  of  a  contract 

made  by  the  deceased  which  vxis  broken  after  his  death,  136. 
against  an  executor  of  an  executor,  or  against  an  administrator  with  the  will 

annexed,  or  an  administrator  de  bonis  non,  die,  136. 
by  an  executor  or  administrator  co7itinuing  an  action  brought  by  a  sole  plaintiff . 

who  Itas  died  after  writ  issued  and  before  delivery  of  statement  of  claim,  137. 
where  an  action  brought  against  a  sole  defendant  who  died  after  writ  issued 

and  before  delivery  of  statement  of  claim,  is  continued  against  his  executor 

or  administrator,  137. 
by  executors  against  an  agent  of  the  testator  for  not  accounting,  138. 
other  forms  of  statement  of  claim  by  and  against  executors  or  administrators  ; 

see  Bill  of  Exchange  ;  Insurance  ;  Landlord  and  Tenant. 
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statements  of  claim — continued. 

by  an  executor  or  administrator  for  a  tort  done  to  the  personal  estate  of  the 

deceased  in  his  lifetime,  305. 
hy  an  executor  or  administrator  for  a  tort  done  to  the  real  estate  of  the  deceased 

within  six  months  before  his  death,  306. 
against  executors  for  a  tort  done  by  the  deceased  in  his  lifetime  to  the  property 

of  the  plaintiff,  30T. 
by  an  administrator  for  a  tort  done  since  the  death  to  property  vested  in  him 

in  that  character,  307. 
by  an  administrator  of   a  deceased  shareholder  to  compel  the  company  to 

register  him  as  proprietor  of  the  shares,  359. 
against  carriers  under  the  Fatal  Accidents  Acts,  1846,  by  the  executor  of  a 

passenger  hilled,  308. 
form  of  particulars  delivered  separately  by  an  executor,  310. 
defences  : 

denial  that  the  defendant  (or  plaintiff)  is  executor  or  administrator,  560. 
defence  by  an  executor  or  administrator  to  an  action  for  the  price  of  goods 
sold  to  the  deceased,  and  on  accounts  stated  with  the  defendant,  denying  the 
sale  and  the  stating  of  the  accounts,  561. 
defence  of  plene  administravit,  561. 
defence  of  plene  administravit  praeter,  562. 
defence  of  u,  judgment  debt  outstanding  against  the  deceased,  and  plene 

administravit  praeter,  562. 
defence  of  a  judgment  recovered  against  the  defendant  as  executor,  and  plene 

administravit  praeter,  563. 
defence  of  plene  administravit  by  the  executor  of  an  executor,  564. 
defence  that  notices  were  given  and  assets  distributed  by  the  defendant  under 
22  &  23  Vict.  c.  35,  s.  29,  before  he  Imd  notice  of  the  plaintiff's  claim,,  564. 
defence  to  an  action  for  rent  brought  against  the  executor  of  a  tenant  charging 

him  as  assignee  of  the  term,  564. 
defence  to  an  action  by  an  executor  for  the  conversion  of  goods,  denying  his 

property  in  the  goods  and  alleging  a  gift  by  the  testator,  754. 
defence  to  an  action  by  an  executor  for  detention  that  the  goods  were  given  to  the 

defendant  as  a  donatio  mortis  causS.,  755. 
plea  of  the  Statute  of  Frauds  by  an  executor,  575. 
how  described  in  pleading,  30,  130,  131. 
joinder  of  claims  by  or  against,  25,  130. 
joinder  of,  131. 

actions  against,  133,  134,  135,  191. 
causes  of  action  arising  in  lifetime  of  deceased,  131. 
action  before  letters  adnaiuistration,  131. 
action  before  probate,  131. 
continuance  of  actions  by  or  against,  137. 
actions  by  or  against  for  wrongs,  305,  307. 
survival  of  actions,  24,  305 — 310. 
set-off  by  or  against,  688. 
contracts  upon  which  executor  can  sue,  130. 
order  of  distribution  of  estate,  563. 
notices  to  creditors,  564. 
creditors'  right  to  follow  assets,  564. 
rent,  liability  of  executor  for,  564. 
contracts  on  which  liable,  133,  134,  191. 
liability  of,  134,  140,  207,  211,  564,  565. 
duties  of,  how  enforced,  134,  207. 
title  of  executor  or  administrator,  131,  893. 
freehold  land  vests  in,  877,  893. 
assent  of,  to  devise,  895. 

married  woman  executrix  or  administratrix,  131. 
executor  de  son  tort,  135,  561. 
executor  of  executor,  132. 
administrator  during  minority  of  executor,  133. 
business,  when  executor  carries  on,  134,  211. 
Fatal  Accidents  Act,  309,  310,  728,  749,  750. 
actions  under  Employers'  Liability  Act,  309. 
statute-barred  debt,  563,  643. 
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limitation  of  actions  against,  306,  563,  630,  785, 

what  defences  are  open  to  executor,  561. 

defence  of  plene  administravit,  561,  562,  563. 

defence  of  plene  administravit  prcster,  562. 

denial  of  executorship  must  bo  specially  pleaded,  560. 

judgment  against,  561,  563. 

EXTRA   VIA.M,  477,  859,  866. 

EXTRAORDINARY  TRAFFIC,  331,  756. 

EXTRAS.    See  Aechiteot  ;  Woek. 


FACTOR, 

definition  of,  138. 
lien  of,  138,  779,  780. 
provisions  of  Factors  Acts,  780. 
And  see  Aobnt  ;  Broker  ;  Lien. 

FACTS, 

must  now  be  pleaded,  7,  36,  913,  926. 

in  a  summary  form,  7,  8,  926. 

not  law,  7,  446,  906. 

nor  evidence,  7,  8,  926. 

only  material  facts,  8,  879. 

notice  of,  38,  110. 

FALSE  IMPRISONMENT.    See  Trespass  to  the  Person. 

FALSE  REPRESENTATION.    -See  Feaitd. 

FEES.    See  Arbitration  ;  Custom  ;  Mbdicai  Attendance. 

FELONY, 

claim  for  damages  for  words  imputing  felony  to  the  plaintiff,  401,  405. 
defence  pleading  a  justification  of  an  arrest  for  a  felony  committed,  or  on 

sv^picion  of  felony,  848,  850. 
reply  to  defence  of  the  Carriers  Act,  that  the  loss  was  occasioned  by  the  felony 
of  the  carrier's  servants,  542. 
right  to  arrest  for  felony,  or  suspicion  of  felony,  848,  850. 
defence  that  acts  complained  of  constitute,  206,  750,  788,  844. 
felonious  acts  of  servants,  542,  543,  788. 

FENCE, 

claim  for  not  repairing  a  fence  between  adjacent  fields,  311. 

claim  for  not  fencing  a  shaft  of  a  mine,  312. 

claim  against  a  railway  company  for  neglect  of  obligation  to  fence,  312,  313. 

claim  against  a  railway  company  for  not  maintaining  sufficient  gates,  dkc, 

at  a  level  crossing,  314. 
claim  against  a  railway  company  for  injuries  caused  by  negligence  at  a  level 

crossing,  314. 
claim  against  an  emplo'j  '■for  neglect  to  fence  machinery,  315. 
defence  to  an  action  for  a  trespass  by  the  defendant's  cattle  on  the  plaintiff's 
land  that  the  trespass  was  caused  by  defects  in  the  plaintiff's  fences,  which 
he  was  bound  to  repair,  760. 
defence  to  an  action  for  trespass  to  land  and  destroying  fences  that  the  fences 

were  an  obstruction  to  the  defendant's  right  of  common,  750. 
defence  to  an  action  for  trespass  and  destruction  offences  that  the  fences  were  an 
obstruction  to  the  defendant's  right  of  common,  842. 
liability  to  fence,  how  arising,  311. 
trespasses  by  cattle  through  defects  of  fences,  311,  420,  747,  750,  836, 

and  see  Trespass,  II. 
against  whom  action  brought,  311. 

duties  of  railway  companies  as  to  fences,  gates,  crossings,  &o.,  312,  314. 
statutory  duty  to  fence  machinery  in  factories,  315. 
defects  of,  reply  to  justification  of  distress  of  cattle  damage  feasant,  750. 


Digitized  by  Microsoft® 


INDEX  975 

PERRY, 

claim  for  disturbing  the  plaintiff's  ferry,  atid  for  declaralion  and  injunction, 

duty  of  owner  or  lessee  of  a,  315,  316. 
action  for  disturbauoe,  315,  316. 
injunction,  when  obtainable,  316. 
corporation,  powers  of,  316. 

FIESI  FACIAS.    See  Pboobss  ;  Shebipp. 

FIRE  INSURANCE.    See  Instoance. 

FIRM.    See  Partners  ;  Parties. 

FISHERY, 

claim  for  trespass  to  the  plaintiff's  fishery,  317. 

other  forms  of  claim,  318. 

forms  of  plea  justifying  a  trespass  under  a  prescriptive  right,  751. 

several  fishery,  definition  of,  317. 

action  for  trespass,  317. 

rights  of  pubUe,  317. 

arms  of  the  sea  and  navigable  rivers,  317. 

non-tidal  rivers,  317. 

foreshore,  title  to,  317. 

common  of  fishery  or  free  fishery,  317. 

Grown  grants  of  fishery,  318. 

right  to  take  fish  from  the  waters  of  another,  how  claimable,  751. 

free  fishery  in  gross,  751. 

FIXTURE, 

claim  for  the  price  affixtures,  139. 

defence  justifying  the  removal  of  tenant's  fixtures,  821. 

the  like  in  respect  of  trade  fixtures,  821. 

right  of  removing,  action  for  breach  of,  139. 

sale  of,  not  within  Statute  of  Frauds,  139. 

FORBEARANCE, 

claim  on  a  promise  made  in  consideration  of  forbearance  to  prosecute  an 

action,  139. 
defence  denying  agreement  and  consideration  for  the  defendant's  promise,  565. 
when  sufficient  consideration  for  a  contract,  139. 
compromise  of  an  action,  140. 
action  to  set  aside  compromise,  140,  202. 

FORCIBLE  ENTRY,  421,  840. 

FOREIGN  OR  COLONIAL, 

claim  by  a  foreign  corporation  or  company,  121. 

claim  on  a  judgment  of  a  French  Court,  171. 

claim  on  a  judgment  of  a  Russian  or  Italian  Court,  171. 

defence  to  an  action  on  a  foreign  judgment,  612,  613. 

defence  that  an  indorsement  of  a  bill  of  exchange  was  invalid  by  foreign  law, 

529. 
defence  of  discharge  by  French  bankruptcy,  565. 
defence  of  French  law,  566. 

defence  of  colonial  law  and  reply  thereto  stating  objection  in  point  of  law,  566. 
objection  in  point  of  law  in  reply  to  a  defence  based  on  colonial  law,  452. 

foreign,  &o.,  law  must  be  specially  pleaded,  11,  565. 

foreign,  &c.,  law,  how  proved,  565. 

foreign,  &;c.,  bills,  notes,  &c.,  90,  and  see  Bills  or  Exchange,  II. 

foreign,  &c  ,  company,  121,  549. 

foreign,  &e.,  judgments,  169,  171,  558,  612,  613,  616. 

jurisdiction  of  foreign  sovereigns  or  states,  763. 

when  contracts  are  to  be  governed  by  foreign  law,  566. 

foreign  bankruptcy,  effect  of,  509,  566. 

debts  or  liabilities  arising  abroad,  565,  566. 

foreign  laws  as  to  limitation  of  actions,  630,  631. 

foreign  suit,  effect  of  pendency  of,  910. 
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FORFEITUEE.    See  Landlobd  anb  Tenajs^t  ;  Recovery  ov  Land. 

FORGED  DOCUMENTS,  203,  204,  205. 

FORMER  PROCEEDINGS, 
pleadings  in,  10. 
And  see  Estoppel  ;  JtroaMBNT  Recoveeed. 

FRAUD, 

statements  of  claim  : 
for  breach  of  vxirranty  and  fraud  on  sale  of  a  horse,  252. 
the  like  on  letting  a  house,  180. 
for  fraud  in  selling  an  unsound  horse  by  a  false  representation  that  it  was 

sound,  318. 
for  damages  for  fraudulent  misrepresentation  on  the  sale  of  the  goodwill  of  a 

business  and  for  return  of  deposit,  319. 
for  misrepresentation  on  sale  of  a  public  house  with  alternative  claims  for  fraud 

and  breach  of  warranty,  320. 
against  a  building  owner  for  fraudulently  inducing  the  architect  to  withhold  his 

certificate,  322. 
for  fraudulently  representing  that  a  third  person  might  be  trusted  with  goods  on 

credit,  323. 
against  a  director  of  a  company  for  inducing  a  person  to  take  shares  by  fraudu- 
lent statements  in  a  prospectus,  323. 
a  like  form,  324. 
against  promoters  for  fraudulent  misrepresentation  inducing  the  plaintiff  to 

purchase  shares,  324. 
a  like  form,  325. 
against  a  director  fc/r  compensation  for  loss  or  damage  from  untrue  statements 

in  a  prospectus  under  s.  84  of  the  Companies  {Consolidation)  Act,  1908. . 

326. 
for  fraudulent  misrepresentation  in  a  prospectus  with  alternative  claim  under 

s.  84  of  the  Companies  {Consolidation)  Act,  1908.  .327. 
under  s.  84  of  the  Companies  (Consolidation)  Act,  1908,  in  respect  of  mis- 
representation on  an  issue  of  debentures  with  an  alternative  daim  for 

fraudulent  misrepresentation,  328. 
defences  of  fraud  in  actions  on  contracts : 

defence  that  the  contract  was  procured  by  the  fraud  of  the  plaintiff,  566. 
defence  that  the  defendant  was  induced  to  contract  by  fraud.,  and  afterwards 

repudiated  the  contract,  567. 
defence  to  an  action  for  the  price  of  goods  sold  and  delivered  that  the  defendant 

was  induced  to  purchase  the  goods  by  fraud,  and  returned  them  on  discovery 

of  the  fraud,  567. 
defence  to  an  action  for  calls  that  the  defendant  was  induced  to  become  a  share- 
holder by  fraud,  and  repudiated  the  shares,  568. 
defence  and  counterclaim  on  the  ground  of  misrepresentation  and  fraud  to 

an  action  for  calls,  569. 
defence  to  ore  action  for  price  of  shares  that  the  plaintiff  was  induced  by  fraud 

to  purchase,  and  counterclaim  for  rescission,  tfec,  572. 
defence  that  the  defendant  was  induced  to  accept  the  bill  of  exchange  by  fraud, 

with  a  counterclaim  for  rescission,  <!kc.,  523. 
defence  that  a  policy  of  insurance  was  obtained  by  fraud.  604,  605,  609. 
defence  that  the  plaintiff  has  made  a  fraudulently  exaggerated  daim  on  a  policy 

of  insurance,  609. 
reply  of  concealed  fraud  to  a  defence  of  the  Statute  of  Limitations,  636. 
defences  to  actions  for  fraud  : 

defence  to  an  action  for  fraudulent  misrepresentations,  751. 

defence  to  a  claim  for  fraud  in  selling  an  unsound  horse  by  falsely  representing 

that  it  was  sound,  752. 
defence  to  an  action  under  s.  84  of  the  Companies  {Consolidation)  Act,  1908, 

for  damages  against  a  director  for  an  untrue  statement  in  a  prospectus,  752. 
defence  to  a  claim  against  a  company  and  directors  for  fraud  and  under  s.  84 

of  the  Companies  (Consolidation)  Act,  1908.  .752. 
defence  to  an  action  for  a  fraudulent  representation  as  to  the  solvency  of  a 

third  person,  754. 
action  for  damages  for,  when  it  lies,  318. 
how  pleaded,  10,  319,  327,  454,  566,  569,  752. 
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particulars  of,  913,  916. 

must  be  specially  pleaded,  454,  477,  566,  913,  927. 

limitation,  period  of,  327. 

contracts  procured  by  fraud,  566,  567,  568. 

unreasonable  delay,  effect  of  on  right  to  disaffirm,  567. 

where  position  of  parties  has  been  changed,  567. 

fraud  of  agents,  319,  568,  762,  754,  780. 

what  necessary  to  support  action,  318,  495. 

honest  blundering  ;  negligent  carelessness,  318. 

non-disclosure  of  facts,  318. 

money,  &o.,  obtained  by,  205. 

judgment  obtained  by,  611,  613. 

option  to  sue  either  on  contract  or  for  wrong,  201,  206,  320. 

in  architect's  certificate,  261,  322. 

in  bill  of  exchange,  520,  521,  525. 

debt  incurred  by,  510. 

representations,  when  to  be  in  writing,  323. 

prospectus,  false  statements  in,  323,  324,  326. 

one  officer  or  promoter,  when  agent  for  the  others,  324. 

defence  of,  in  action  against  shareholder  for  calls,  568. 

statutory  defence  of  directors,  752. 

defence  of,  in  action  for  recovery  of  land,  905. 

in  action  for  breach  of  promise  of  marriage,  642. 

winding-up  before  disaffirmance,  effect  of,  568. 

reply  that  defendant  had  means  of  knowledge,  568. 

fraudulent  concealment,  when  an  answer  to  defence  under  Statute  of 

Limitations,  637. 
coimterclaim  for  fraud,  when  advisable  to  add,  569 
on  third  party,  569. 
And  see  Dubbss  ;  Insubanoe  ;  Recoveey  of  Land  ;  Sale  of 
Lajtd. 

FRAUDS,   STATUTE   OF, 

defence  to  an  action  upon  a  contract  within  s.  4  of  the  Statute  of  Frauds,  where 

the  claim  shows  that  the  contract  is  within  that  section,  574. 
plea  of  Statute  of  Frauds  hy  an  executor,  575. 
the  like  in  an  action  upon  a  guarantee,  581 . 

the  like  to  an  action  for  tvrongful  dismissal  of  a  servant,  where  it  does  not  appear, 
from  the  statement  of  claim,  that  tJte  contract  was  one  which  could  not  be 
performed  within  a  year  from  the  making  thereof,  575. 
defence  under  s.  4  of  the  Sale  of  Ooods  Act,  1893,  to  an  action  upon  a  contract 
for  the  sale  of  good's  of  the  value  of  £10  or  upwards,  575. 

defence  under,  must  be  specially  pleaded,  454,  477,  573,  581. 

defence  under,  how  pleaded,  573. 

who  may  plead  defence  under,  574. 

provisions  of  s.  4  of  the,  574. 

memorandum  required  by  s.  4,  what  is  sufficient,  575. 

how  and  when  memorandum  may  be  made,  66,  576. 

agreements  not  to  be  performed  within  a  year,  575. 

provisions  of  s.  3  of  the,  621,  623. 

what  a  sufficient  description  of  the  parties,  575. 

doctrine  as  to  part  performance,  574,  575. 

money  paid  on  contract  unenforceable  by,  204. 

provisions  as  to  surrender  of  leases,  621. 

provisions  as  to  assignments  of  lesises,  623. 

shares  in  companies  are  not  within,  229. 

provisions  of  Sale  of  Goods  Act,  1893.  .575,  576. 

acceptance  of  goods,  what  is,  216,  576. 

FREIGHT.    See  SmppnfG. 

FRIENDLY  SOCIETIES,  239.    See  Societies,  II. 

FUNERAL  EXPENSES, 

daim  hy  an  undertaker  for  funeral  expenses,  140. 

B.L.  62 
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FUNERAL  EXPENSES— continued. 

liability  of  executor  for,  134,  140. 

liability  of  husband  for  funeral  of  wife,  141. 

liability  of  householder,  parish,  c&c.,  141. 

FURTHER  SIAINTENANCE   OF  THE  ACTION, 
plea  to  the,  646. 

FURTHER  PARTICULARS.    -See  Pabtictoabs. 


GAME.    See  Shooting. 

GAMING, 

defence  that  the  contract  sued  on  was  a  gaming  or  wagering  contract,  577. 
defence  under  the  Gaming  Act,  1892,  to  a  claim,  for  money  paid  at  the  request 

of  the  defendant,  579. 
defence  to  claims  hy  a  betting  agent  for  money  lent  to  the  defendant  and  for 

money  paid  and  work  done  for  him  at  his  request,  579. 
defence  to  an  action  on  a  promissory  note  or  cheque  that  the  note  or  cheque 

was  made  or  draum  for  money  lost  to  the  plaintiff  upon  a  wager,  579. 
defence  to  an  action  on  u.  bill  of  exchange  that  the  bill  was  accepted  by  the 
defendant  for  money  won  by  the  plaintiff  from  the  defendant  by  gaming,  579. 
defence  to  a  like  action  by  an  indorsee  that  the  bill  was  accepted  by  the  defendant 

for  money  won  by  the  drawer  from  the  defendant  by  gaming,  580. 
defence  to  a  claim  against  a  dealer  in  shares  for  wrongful  detention  of  securities 
that  the  securities  were  deposited  as  cover  and  had  beeen  appropriated  duly 
defore  action,  580. 

position  of  wager  at  common  law,  577. 

definition  of  wager,  577. 

provisions  of  the  Gaming  Act,  1845.  .577. 

securities  given  for  money  won  by,  577,  578. 

provisions  of  the  Gaming  Act,  1892 . .  577. 

betting  agent,  position  of,  577. 

money  lent  for  paying  gaming  debts,  577. 

money  lent  for  gaming,  578. 

wagering  contracts  of  insurance,  158,  578. 

wagering  contracts  as  to  stocks  or  shares,  578. 

stakeholder,  position  of,  578. 

lotteries,  578. 

bills  for  illegal  or  void  consideration,  579. 

cover  for  differences  on  wagering  transactions  in  shares,  580. 

defence  of  gaming  against  a  broker,  705. 

GARNISHEE,  506. 

GAVELKIND,  11. 

GENERAL  INDORSEMENT,  6. 

GIFT, 

defence  to  action  for  money  lent  tha  tit  was  a  gift,  651. 

defence  to  action  by  executor  for  conversion  alleging  a  gift  of  the  goods  by 

the  testator,  754. 
defence  to  action  by  executor  for  detention  of  a  watch  and  chain  of  his  testator 
that  they  were  given  to  the  defendant  as  a  donatio  mortis  causft,  755. 
what  constitutes  a  gift  of  chattels,  754. 
what  is  a  sufficient  delivery,  755. 

gifts  to  persons  in  confidential  relationship,  when  voidable,  755. 
what  is  a  valid  donatio  mortis  causd,  and  how  pleaded,  755,  756. 

GOODS.    See  Conversion  ;  Detention  ;  Sale  of  Goods  ;  Trespass. 

GOODWILL.    See  Injunction  ;    Trade. 

GOVERNMENT.    See  Public  Authorities. 

GRANT.    See  Lights  ;   Fishery  ;   Market  ;    Shooting  ;    Ways,  &o. 
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GUARANTEE, 

claim  on  a  fidelity  guarantee  bond,  102. 

claim  upon  a  guarantee  of  a  debt,  141. 

claim  upon  a  guarantee  for  the  price  of  goods  supplied,  142. 

claim  against  a  principal  debtor  and  his  surety  on  a  guarantee  for  goods  sold, 

143. 
claim  on  a  guarantee  for  due  accounting  by  a  collector,  143. 
denialofthe  contract  of  guarantee,  with  a  defence  that  the  contract  did  notsatisfy 
the  Statute  of  Frauds,  that  the  plaintiff  did  not  supply  the  goods  on  the 
guarantee,  and  that  the  goods  were  sold  to  the  principal  on  credit,  and  that 
the  period  of  credit  had  not  expired,  581. 
defence  to  an  action  on  a  continuing  and  revocable  guarantee  that  the  defendant 

revoked  the  guarantee  before  the  transactions  alleged,  582. 
defence  that  the  guarantee  was  procured  by  fraud,  566. 
defence  to  a  like  action  that  the  plaintiff  discharged  the  defendant  by  giving 

time  to  the  principal  debtor,  583. 
a  like  defence  where  the  surety  is  sued  as  principal  upon  a  promissory  note 

on  which  he  appears  as  primarily  liahle,  531. 
reply  to  the  preceding  defences,  that  the  remedies  against  the  surety  were  reserved 

by  the  agreement  for  giving  time,  583. 
reply  to  like  defences,  that  the  time  was  given  in  pursuance   of  provisions 

contained  in  the  guarantee,  585. 
reply  to  a  defence  of  time  given  to  the  principal,  and  counterclaim  for  damages 

for  non-delivery  of  goods  sold,  585. 
defence  including  objections  in  point  of  law  to  an  action  on  a  guarantee  for  the 

price  of  goods,  585. 
defence  to  an  action  on  a  guarantee  for  due  accounting  by  a  collector,  585. 
definition  of,  141. 

action  on,  when  specially  indorsed,  44,  925. 
Statute  of  Frauds,  effect  of,  141,  581. 
indemnity,  difference  between,  and,  141. 
agreement  to  give  141. 
mode  of  pleading,  141. 

surety,  when  entitled  to  demand  or  notice  of  default,  141,  142. 
rights  of  surety  after  paying  debt,  142,  199. 
consideration  for,  when  to  be  in  writing,  581. 
conditions  precedent,  581. 
when  guarantee  is  revocable,  582. 
effect  of  notice  of  guarantor's  death,  582. 
for  good  conduct,  582. 
joint,  effect  of  death  of  one  guarantor,  582. 
eSect  of  change  in  firm,  582. 

when  creditor  bound  to  disclose  all  material  facts  to  surety,  583. 
effect  of  creditor's  giving  time  to  principal,  583,  584. 
reservation  of  rights  against  surety,  583,  584. 
alteration  of  principal  contract,  when  a  discharge,  583. 
when  change  in  duties  guaranteed  acts  as  a  discharge,  584. 
what  dealings  between  principals  discharge  the  surety,  584. 
loss  or  wasting  of  securities  by  the  creditor,  584. 
inactivity  or  laches  of  the  creditor  or  employer,  584,  585,  586. 
principal's  discharge  in  bankruptcy,  effect  of,  585. 
composition  or  scheme  of  arrangement,  effect  of  acceptance  of,  585. 
negligence  of  employer,  effect  of,  585,  586. 
A^  see  CoNTBiBtmoN. 

GUARDIAN.    See  Infant  ;  Lttnatio. 

HEIR  AND  DEVISEE, 

daim  against  heir  and  devisee  for  a  debt  due  under  a  covenant  by  the  testator, 

144. 
daim  against  executor  and  devisee  of  a  deceased  obligor,  103. 
claim  by  heir  of  lessor  against  lessee,  184. 
daim  by  devisee  of  lessor  against  lessee,  185. 
claim  by  heir  against  a  stranger  for  recovery  of  land,  892. 
daim  by  heir  of  a  landlord  to  recover  possession  from  a  tenant  whose  term  has 
expired,  893. 
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HEIR  AND  DEVISEE — continued. 

the  like  against  a  tenant  and  a  person  who  defends  as  landlord,  894. 
claim  by  devisee  of  freehold  for  recovery  of  land,  894. 
the  like  by  devisee  of  copyhold,  895. 
denial  of  heirship,  587. 

denial  by  a  defendant,  sued  as  devisee,  that  he  is  devisee,  587. 
reply  to  a  defence  o/riens  per  descent  (11  Geo.  IV.  &  1  Will.  IV.  c.  47,  s.  7), 
588. 

liability  of,  at  common  law,  144,  145. 

liability  imposed  by  statute  on  devisee,  144. 

effect  of  Land  Transfer  Act,  1897.  .144,  183,  893. 

actions  against  heir  and  devisee,  144. 

action  upon  a  specialty,  144. 

claim  of  possession,  887. 

mode  of  pleading  title  of,  892,  893,  894,  895. 

particulars  of  heirship,  917. 

pleading  in  actions  by  or  against  heir,  145,  184,  185,  587. 

defences  by,  when  sued  on  specialties,  586. 

defences  of  riens  per  descent  and  riens  per  devise,  586. 

pleading  payment  of  other  specialty  debts,  587. 
And  see  ExEonroB  akd  Administbatoe  ;  Lajsdloed  and  Tenant  ; 
Recoveby  of  T.and. 

HIGH  COURT, 

claim  on  a  judgment  of,  169. 

defence  of  judgment  recovered  in  a  former  action,  614. 
defence  of  set-off  upon  a  judgment  of  the  High  Court,  692. 
jurisdiction  of,  when  ousted  by  statute,  239,  616,  791. 
assignment  of  actioiLS  to  particular  divisions  of,  5,  40,  42,  48,  207,  208, 

210,  648. 
liability  of  judges  of,  341. 
injunction  against  proceedings  in,  337. 
costs  of  actions  unnecessarily  brought  in,  4,  458. 
removal  of  actions,  33,  273,  393. 

And    see    Ceetiokaki  ;     Injunction  ;     Judgment    Recovebed  ; 

JUEISDIOTIOX. 

HIGHWAY, 

claim  against  a  highway  authority  for  misfeasance,  330. 

claim  for  expense  caused  by  extraordinary  traffic,  331. 

claim  for  placing  on  a  highway  an  obstruction  over  which  the  plaintiff  fell,  384. 

claim  for  injuries  caused  by  leaving  a  horse  and  van  in  a  streA  unattended,  372. 

defence  to  claim  for  expense  caused  by  extraordinary  traffic,  756. 

defence,  to  an  action  for  trespass,  of  a  public  highvmy  over  the  land,  864. 

statutes  regulating  highways ,  329. 

highway  authorities,  329. 

"  street,"  meaning  of,  330. 

dedication  of,  see  Ways. 

ownership  of  streets,  330. 

liability  to  repair,  330. 

liability  for  damages  to  individuals  by  non-repair,  330. 

liability  for  injuries  caused  by  negligence,  331. 

liability  of  tramway  companies,  331. 

liability  of  owner  of  locomotive,  331. 

motor-cars  on,  331. 

extraordinary  use  of,  332, 

limitation  of  actions  for  extraordinary  use,  322. 

particulars  in  such  action,  322. 

defence  of  public  highway,  how  pleaded,  864. 

defence  under  the  Public  Authorities'  Protection  Act,  1893.  .756. 
And  see  Fence  ;  Neolioence  ;  Nuisance  ;  Trespass  ;  Ways. 

HIRE, 

claim  for  the  hire  of  goods,  145. 

rJnim  against  the  hirer  of  goods  for  breaches  of  agreement,  145. 
claim  against  a  hirer  of  wagons  for  demurrage,  129. 
the  like  for  damages- for  detention  beyond  a  reasonable  lime,  129. 
And  see  Bailment  ;  Conversion. 
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HIRE-PURCHASE  AGREEMENT,  282,  730. 

HUNTING,  842. 

HUSBAND  AND  WIFE, 
statements  of  claim  in  contract : 

by  a  married  woman  for  a  debl  contracted  or  on  a  contract  made  during  coverture, 

146. 
by  a  married  woman  for  a  debt  contracted  or  on  a  contract  made  before  marriage, 

147. 
against  a  married  woman  for  a  debt  contracted  or  on  a  contract  made  during 

coverture,  and  since  5th  December,  1893.  .147. 
against  a  married  woman  for  debts  contracted  during  coverture  after  1882, 

but  prior  to  5th  December,  1893.  .148. 
against  a  married  woman  for  a  debt  contracted  before  marriage  when  the 

marriage  took  place  after  1882 . .  148. 
against  husband  and  wife,  married  after  1882,  for  a  debt  contracted  by  the 

wife  before  the  marriage,  148. 
against  a  husband  for  goods  supplied  to  his  wife  after  she  has  left  their  home, 

149. 
against  a  widower  for  goods  sold  and  delivered  to  his  late  wife,  ISO. 
statements  of  claim  in  tort : 

by  a  married  woman  suing  alone  in  respect  of  a  wrong  committed  during  the 

coverture,  333. 
by  husband  and  wife  for  damages  for  negligence  causing  personal  injury  to 
the  wife  after  marriage,  the  husband  claiming  in  respect  of  the  damage  to 
himself,  333. 
against  a  married  woman  for  a  wrong  committed  by  her  during  the  coverture, 

334. 
against  husband  and  wife  for  a  vjrong  committed  by  the  wife  during  the  cover- 
ture, 334. 
against  husband  and  wife,  married  after  1882,  for  a  wrong  committed  by  the 

wife  before  marriage,  335. 
by  a  husband  for  enticing  away  and  wrongfully  harbouring  his  wife,  336. 
defences  : 

defence  to  a  claim  against  a  married  woman  sued  as  a  feme  sole,  t}iat  she  was 

under  coverture,  588. 
defence  by  a  married  woman  that  she  made  the  contract  or  contracted  the  debt 

only  as  agent  for  her  husband,  588. 
defence  by  a  husband  to  an  action  in  respect  of  the  wife's  ante-nuptial  debts, 
contracts,  or  wrongs,  that  he  never  had  any  property  from  or  through  his 
wife,  589. 
the  like,  where  the  husband  had  property  from  or  through  his  wife,  but  claims 

to  deduct  payments,  dbc,  589. 
defence  by  a  husband  that  his  wife  had  no  authority  to  pledge  his  credit,  589. 
defence  by  a  husband  that  the  goods  were  supplied  to  and  on  the  credit  of  his 

wife,  590. 
defence  by  a  undower,  thai  his  late  wife  had  a  sufficient  allowance  to  enable  her 

to  purchase  necessaries,  590. 
defence  by  a  husband,  denying  liability  for  goods  sold  to  his  wife  after  she  left 

Ms  house,  on  the  ground  that  the  wife  had  committed  adultery,  591. 
reply  to  the  above  defence,  591. 

defence  to  an  action  on  a  separation  deed  that  the  deed  illegally  provided  for 
future  separation,  593. 

position  of  married  women  at  common  law,  146. 
Married  Women's  Property  Acts,  146. 
married  woman,  description  of  in  pleading,  333; 
effect  of  coverture,  588,  904. 
contracts  during  oovertiure,  146,  147,  588. 
ante-nuptial  debts,  148. 
joint  contracts,  146,  588. 
restraint  on  anticipation,  effect  of,  146. 
separate  property  of  married  woman,  147. 
separate  estate,  when  must  be  pleaded,  147. 
trustee  for  married  woman,  when  joined,  147 
joinder  of  husband,  18,  19,  146,  333,  757. 
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HUSBAND   AND   WIFE— continued. 
non-joinder  of  wife,  757. 

judgment  against  married  woman,  effect  of,  140. 
equitable  execution  against  married  woman,  147. 
costs  of  unsuccessful  action  by  married  woman,  146. 
action  by  or  against  married  woman  for  wrongs,  18,  333,  757. 
defence  of  wife  to  action  for  wrong,  757. 
action  by  wife  against  husband,  333. 
agency  of  wife  for  husband,  146,  147,  588,  589. 
annuity  to  wife,  effect  of,  499. 
notice  by  husband  to  traders  with  wife,  149. 
married  woman  as  executrix  or  administratrix,  131. 
wife  living  apart  from  husband,  149,  335. 
divorce,  effect  of,  335. 
defence  of  adultery,  149. 

action  by  wife,  assistance  of  husband  in,  352. 
insurable  interest  in  Ufe  of  husband  or  wife,  163. 
fatal  accident  to  husband  or  wife,  308,  309. 
publication  of  Mbel  to,  343. 

liability  of  husband  for  wrongs  by  wife,  19,  334,  335,  757. 
action  for  enticing  away  and  harbouring  wife,  336. 
injunction  to  restrain  husband  from  entering  wife's  house,  333. 
molestation  by  wife,  499. 
limitation  of  actions,  588,  589. 


IDIOTCY.     See  Insakitt;  Lunatic. 

ILLEGALITY, 

defence  to  an  action  on  a  bond  that  tJte  hand  was  given  for  an  immoral  con- 
sideration, 592. 
defence  that  the  contract  is  void  as  being  in  restraint  of  trade,  592. 
defence  to  an  action  on  a  separation  deed  that  the  deed  illegally  provided  for 

future  Separation,  593. 
defence  that  a  contract  was  made  for  forming  and  carrying  on  a  company  of 
more  than  twenty  persons  contrary  to  the  Companies  (Consolidation)  Act, 
1908.  .593. 
defence  to  an  action  for  the  price  of  spirits  sold  in  quantities  of  less  value  than 

twenty  shillings,  594. 
defence  that  a  contract  sued  upon  was  a  contract  by  way  of  gaming  or  wagering, 

577. 
defence  to  an  action  on  a  marine  policy,  denying  the  plaintiff's  interest,  602. 
defence  that  a  bill  of  exchange  was  given  for  an  illegal  consideration,  522. 
defence  of  illegality  under  the  Ground  Game  Act,  594. 

defence  of,  must  be  specially  pleaded,  454,  477,  591. 

defence  of,  how  pleaded,  591. 

effect  of,  though  not  pleaded,  591,  602. 

when  a  good  ground  for  an  objection  in  point  of  law,  591. 

illegality  in  promise,  591. 

iUegaUty  in  consideration,  522,  575,  579,  591,  613. 

severable  promises,  591,  592. 

what  contracts  are  void  for,  592. 

money  paid  for  illegal  purpose,  592. 

iUioit  cohabitation,  592. 

restraint  of  trade,  592,  693,  701. 

in  policy  of  insurance,  602. 

separation  deeds,  593. 

Sunday  trading,  709. 

IMPLIED  CONTRACT,  11,  105,  150,  494,  and  see  Contract  ;  Wo^k 

IMPOSSIBILITY  OF  PERFORMANCE,  494. 

IMPRISONMENT.     See  Trespass  to  the  Person. 

INDEBITATUS,  35. 


Digitized  by  Microsoft® 


INDEX  983 

INDEMNITY, 

claim  by  the  acceptor  of  an  accommodation  bill  on  the  contract  to  indemnify 

him,  151. 
claim  on  a  promise  to  indemnify  the  plaintiff  against  defending  an  action,  152. 
claim  by  an  agent  to  be  indemnified  against  expenses  incurred  in  his  employ- 
ment, 153. 
claim  by  lessee  against  assignee  of  lease  for  indemnity,  186. 
other  forms  of  statements  of  claim  on  contracts  of  indemnity,  153. 
denial  of  the  alleged  breach,  595. 
denial  that  the  plaintiff  was  damnified,  595. 
the  like  where  the  plaintiff  sues  upon  a  bond,  and  the  statement  of  claim  does 

not  disclose  that  the  bond  sued  on  was  a  contract  of  indemnity,  595. 
defence  that  the  alleged  loss  or  damage.  &c.,  did  not  result  from,  the  matters 
against  which  the  plaintiff  was  indemnified,  596. 

need  not  be  in  writing,  150. 

guarantee,  difference  between.  111. 

damnification,  when  a  condition  precedent,  150,  594,  595. 

when  implied,  150,  151,  199. 

criminal  or  wrongful  act,  indemity  against,  151. 

accommodation  bill,  impHed  indemnity  on,  151,  199. 

costs  of  action,  when  recoverable,  151,  152. 

what  costs  recoverable,  152. 

payment  under,  right  of  recovery,  199. 

"  next  friend  "  of  infant,  indemnity  of,  153. 

contract  of  insurance,  when  contract  of  indemnity,  159,  165. 

assignee  of  lease,  when  must  indemnify  lessee,  186. 

broker,  indemnity  of,  103,  245. 

when  defendant  entitled  to,  468. 

third-party  procedure,  468-474,  594,  595,  and  see  that  title. 

in  what  cases  mere  liability  is  sufficient,  595. 

mode  of  pleading,  595. 
And  see  Thied  Paety. 

INDORSEMENT.    See  Bnx  OE  Exchange;    Shipping;    Special  Indobsb- 
MBNT ;  Weit  oe  Summons. 

INDUCEMENT,  MATTERS  OF,  447. 

INDUSTRIAL  SOCIETIES.     /See  Societies. 

INFANT, 

commencement  of  statement  of  claim  by  an  infant,  153. 

defence  of  the  infancy  of  the  defendant  at  the  time  of  the  alleged  contract,  597. 

the  like  where  the  defendant  is  still  an  infant,  598. 

reply  that  the  debt  sued  for  was  for  necessaries  supplied  to  the  defendant,  599. 

defenc^e  to  an  action  for  calls  that  the  defendant  was  an  infant  at  the  time  of 

taking  the  shares,  599. 
reply  of  infancy  to  defences  under  the  Statutes  of  Umitation,  631. 

how  to  sue  and  defend,  19,  24,  153,  598. 

defence  of  infancy  must  be  specially  pleaded,  596,  904. 

contracts  by,  596-599. 

effect  of  Infants'  Relief  Act,  596. 

ratification  of  contract  by,  596,  597. 

acknowledgment  of  debt  by,  599. 

mortgage  to,  597. 

stock  exchange  contract  by,  245. 

promise  to  marry,  192,  596,  597,  640. 

betting  transactions  with,  596. 

repudiation  of  contracts  by,  597,  599. 

infant  representing  himself  as  of  full  age,  597,  7BS. 

contracts  to  prejudice  of,  598,  758. 

contracts  for  necessaries,  598,  599. 

apprenticeship,  60,  500,  and  see  that  title. 

obligations  arising  out  of  property,  599. 

as  partner  in  firm,  210,  598. 

repudiation  of  action  by,  153,  598.  .  ^     nnn 

application  of  doctrine  of  common  employment  to,  790. 
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acceptance  of  compensation  by,  758. 

infancy,  when  a  defence  to  action  of  tort,  597,  757,  758,  795. 

injuries  to,  liability  for,  106,  113,  374,  790,  795. 

"  next  friend,"  liability  of,  153. 

action  by,  arising  out  of  fatal  accident  to  parent,  308-310 

disability  of  infancy,  904. 

admissions  by,  in  pleading,  599,  928. 

INFRINGEMENT, 

of  copyright,  286,  287,  741,  see  Copykioht. 
of  a  patent,  389-391,  see  Patent. 

INJUNCTION, 

general  form  of  claim  for  an  injunction,  337. 
claim  for  a  mandatory  injunction,  156,  351,  842. 
claims  for  an  injunction  to  restrain  : 
breach  of  contract,  154,  158,  415. 
interference  with  the  goodwill  of  a  business,  155. 
infringement  of  copyright,  287-291. 
disturbance  of  a  ferry,  316. 
publication  of  a  libel,  344,  345,  347. 
obstruction  of  light,  351. 
disturbance  of  marlcet,  359,  361. 
nuisance  by  smells,  379. 
nuisance  in  the  erection  of  a  building,  432. 
nuisance  by  pollution  of  water,  434. 
infringement  of  a  patent,  388. 
disturbance  of  a  right  of  shooting,  400. 
taking  away  of  support  to  land,  407. 
acts  arising  out  of  a  trade  dispute,  411,  415. 
infringement  of  a  trade  mark,  417. 
trespass  to  land,  422. 
obstruction  of  private  right  of  way,  437. 
defences  to  claims  for  an  injunction  to  restrain  : 
obstruction  to  light,  782. 
damage  to  the  reversion,  821. 
trespass  to  land,  842. 
pollution  of  water,  858. 

what  is  an,  41. 

claim  for,  26,  40,  41,  154,  336-338,  443,  879. 

jurisdiction  to  grant,  154,  157,  336. 

principles  upon  which  granted,  154,  155,  189,  336-338,  758. 

what  must  be  pleaded,  154,  337,  338. 

affirmative  and  negative  stipulations,  154,  155. 

mandatory,  41,  156,  157,  351,  842. 

goodwill,  effect  of  transfer  of,  155. 

penalty,  effect  of  stipulation  for,  157,  189,  336. 

liquidated  damages,  effect  of  stipulation  to  pay,  189. 

special  damage,  337. 

damages  in  lieu  of,  337. 

against  third  party,  338 

claim  for  in  counterclaim,  338. 

claim  for  in  action  for  recovery  of  land,  879 

against  legal  proceedings,  6,  337. 

against  interference  with  rights  of  common,  275. 

against  removal  of  shareholders'  name,  278. 

against  infringement  of  copyright,  287. 

against  husband,  claim  for  by  wife,  333. 

to  restrain  a  libel,  344. 

against  obstruction  of  light  or  air,  351. 

against  nuisance,  379,  380,  381. 

against  infringement  of  a  patent,  389. 

against  injury  to  a  reversion,  394,  395. 

against  waste,  428. 

against  infringement  of  rights  to  flowing  water,  430, 
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defences  to  actions  for,  758. 
mode  of  pleading  defences,  758. 
defence  of  statutory  authority,  758. 
lapse  of  time,  effect  of,  758. 
acquiescence  or  laches,  effect  of,  758. 

INNKEEPER, 

claim  against  an  innkeeper  for  refusing  to  lodge  the  plaintiff,  339. 

claim  by  a  guest  against  an  innkeeper  for  loss  of  goods,  339. 

like  forms,  340.  J  i        ' 

IMlike,  when  goods  were  deposited  for  safe  custody,  340. 

defence  to  an  action  for  the  loss  of,  or  injury  to,  goods,  brought  by  a  guest 

into  an  inn,  759. 
defmce  to  a  claim  exceeding  £30  for  loss  of,  or  injury  to,  goods  within  s.  1  of 
the  Innkeepers  Act,  1863,  stating  facts  protecting  the  defendant  under  tliat 
Act  from  liahility  to  any  greater  amount  than  £30.  .759. 
defence  denying  liability  and  setting  up  a  notice  limiting  liahility  and  paying 

money  info  Court,  760. 
defence  that  the  goods  were  detained  under  a  right  of  lien,  TIG. 

customary  obligation  of,  339. 

public-house,  339. 

boarding-house,  339. 

restaurant,  339. 

duty  to  take  care  of  goods,  339,  760. 

liability  of,  for  loss  of  goods,  340,  759. 

liability  as  to  goods  of  thii-d  persons,  340,  367. 

limitation  of  liability  under  Innkeepers  Act,  1863.  .340. 

defence  of  negligence  of  plaintiff,  759. 

act  of  God,  &c.,  759. 

mere  accident,  759. 

responsibility  of  innkeeper  for  state  of  premises,  340. 

lien  of  innkeeper,  760. 

waiver  or  loss  of  lien,  761. 

right  of  sale,  761. 

INNUENDO.     See  Libel;  Si^andee. 

INSANITY, 

commencement  of  statements  of  claim  by  lunatics  arid  persons  of  unsound  mind, 

190, 191. 
commencement  of  defences,  639. 

defence  that  the  defendant  was  insane  at  the  time  of  contracting,  601. 
reply  of  insanity  to  defence  under  the  Statute  of  Limitations,  632. 

defence  of,  must  be  specially  pleaded,  600. 

defence  of,  how  pleaded,  600. 

lunatic,  liability  of,  600,  761. 

lunatic,  execution  of  deed  by,  600. 

disability  of  insanity,  904. 

obligation  of  lunatic  to  pay  for  necessaries,  600. 

agent  of  lunatic,  600,  601. 

contracts  by  lunatic,  601. 

implied  admissions  in  pleading,  601,  928. 

insanity,  when  a  defence  to  an  action  for  a  wrong,  761. 

insanity  no  defence  to  marriage  contract,  640. 

limitation  of  actions,  601,  628. 

denial  of  unsoundness  of  mind,  909. 
And  see  Ltjuatic. 

INSURANCE, 
I.  Marine : 

statements  of  claim : 

against  an  underwriter  on  a  policy  of  insurance  on  a  ship  for  a  loss,  159. 

against  an  underwriter  for  a  constructive  total  loss,  160. 

against  an  undermriler  on  a  policy  on  cargo  for  a  loss,  161. 

by  the  assignee  of  a  policy  granted  by  an  incorporated  company,  161. 
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I.  Marine — continued. 
statements  of  claim — continued. 

on  a  policy  upon  goods  to  recover  for  a  general  average  loss,  162. 
for  return  of  a  premium  paid  on  a  policy  of  insurance,  where  the  risk  never 
attached,  162. 
defences  : 

denial  of  the  making  of  the  policy,  601. 

defence  denying  the  plaintiffs  interest,  602. 

defence  denying  that  the  loss  was  by  the  perils  insured  against,  602. 

defence  that  the  loss  was  an  average  loss  within  the  exception  in  the  policy,  602. 

defence  that  the  ship  was  not  seaworthy,  602. 

defence  that  the  ship  did  not  sail  on  the  day  warranted,  603. 

defence  that  the  ship  deviated  from  the  voyage  insured,  603. 

defence  that  the  policy  was  obtained  by  fraud,  604. 

defence  of  misrepresentation  of  a  material  fact  respecting  the  risk,  604. 

defence  of  concealment  of  a  material  fact,  604. 

nature  of  contract,  158. 

codification  of  law,  158,  601. 

policy,  what  must  specify,  158,  601,  602. 

duration  of  insurance,  158. 

"  valued  policy  "  and  "  open  policy,"  158. 

who  can  effect  policy,  158,  159,  602. 

who  can  recover  for  loss,  159. 

mode  of  pleading,  159,  601. 

party  in  whose  name  action  brought,  159,  161. 

when  contract  is  complete,  604. 

nature  of  contract,  604. 

policies  effected  by  agents,  159. 

benefit  of  and  liability  on  policy,  159. 

insurance,  when  a  contract  of  indemnity,  159,  165, 

subrogation,  159. 

damages  in  nature  of  interest,  159, 

kinds  of  loss,  160. 

notice  of  abandonment,  160. 

assignment  of  benefit  of  policy,  161. 

defences  open  to  insurer,  161. 

general  average,  162. 

particular  average,  162,  602. 

risk,  where  none  attached,  162,  163. 

poUoy  void,  when,  163. 

"lost  or  not  lost  "  clause,  163,  602. 

implied  warranties  in  voyage  policy,  602,  603. 

warranty  of  seaworthiness,  fitness,  &c.,  603. 

seaworthiness,  meaning  of,  603. 

deviation,  603. 

disclosures  and  representations  by  assured,  604. 

misrepresentation  or  concealment  of  material  facts,  604. 

II.  Life : 

statements  of  claim : 

by  executors  against  an  insurance  company  upon  a  policy  on  the  life  of  the 

testator,  163. 
the  like,  by  an  assignee  of  the  policy,  164. 
on  a  policy  on  the  life  of  a  third  person,  164. 
defences  : 
denial  of  the  making  of  the  policy,  604. 
defence  denying  the  plaintiff's  interest  in  the  life  assured,  604. 
defence  that  the  policy  was  obtained  by  fraud,  605. 
defeTice  that  the  policy  was  obtained  by  the  fraudulent  concealment  of  a  material 

fact,  605. 
defence  that  the  declaration  agreed  upon  as  the  basis  of  the  insurance  was 

untrue,  605,  606. 
defence  that  the  person  whose  life  was  insured  departed  beyond  Europe,  whereby 

the  policy  was  avoided,  607. 
defence  thai  the  person  whose  life  was  insured  died  by  his  own  hand,  whereby 

the  policy  became  void,  607. 
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INSURANCE— mntinued. 

II.  Life — continued. 

definition  of,  163. 

liability  of  insurer,  163. 

interest  of  insured,  163. 

husband  and  wife,  163. 

parent  and  child,  164. 

creditor  and  debtor,  164. 

surety  and  principal,  164. 

nurse  and  chUd,  164. 

policy  avoided,  effect  of,  164,  165. 

stamping  of  assignment,  164. 

misrepresentation  or  concealment  of  material  facts,  604. 

suicide,  606. 

III.  Fire: 

claim  on  a  policy  of  insurance  against  fire,  165. 

denial  of  the  making  of  the  policy,  607. 

denial  that  the  loss  or  damage  was  caused  by  fire,  608. 

defence  denying  the  plaintiff's  interest,  608 

defence  that  the  plaintiff  did  not  give  notice  of  the  loss,  according  to  a  condition 

of  the  policy,  608. 
defence  that  the  plaintiff  did  not  give  in  an  account  of  his  loss  to  the  office, 

according  to  a  condition  of  the  policy,  608. 
defence  that  the  plaintiff  made  a  fraudulently  exaggerated  claim,  609. 
defence  Chat  the  plaintiff  obtained  the  policy  by  the  concealment  of  a  material 

fact,  609. 
defence  that  the  policy  was  obtained  by  fraud,  609. 

contract  of  indemnity,  when  a,  165. 

subrogation  of  insurer,  165,  607. 

r^ght^  of  insurer,  165. 

interest  of  insured,  165. 

mode  of  pleading,  165. 

double  insurance,  608. 

damage  by  fire,  what  is,  608. 

metropolis,  express  provisions  as  to,  608. 

notice  of  loss,  608,  609. 

misrepresentation  or  concealment  of  material  facts,  609. 

implied  conditions,  609. 

IV.  Accident  : 

claim  by  executor  or  administrator  on  an  accident  policy,  166. 

claim  by  assured  for  allowance  during  incapacity,  166. 

defemce  to  an  action  on  a  policy  of  insurance  against  accident,  610. 

what  is  an  "  accident,"  166. 

death,  causes  of,  166. 

INTEREST, 

claim  for  interest,  167. 

claim  for  interest  as  unliquidated  damages,  53,  cfec. 
claim  for  interest  on  bills  of  exchange,  78,  80,  82,  83,  84. 
claim  for  interest  on  a  cheque,  93. 
claim  for  interest  on  a  promissory  note,  96. 
claim  for  principal  and  interest  on  a  common  money  bond,  101. 
claim  for  the  amount  of,  and  interest  on  a  judgment,  169. 
claim  for  principal  arid  interest  on  money  lent,  198 
claim  for  principal  and  interest  on  a  mortgage,  207. 

claim  for  interest  on  a  mortgage  where  it  is  not  sought  to  recover  the  principal , 
208. 

interest ;  when  a  debt ;  when  damages,  167,  168. 

common  law  rule,  167. 

implied  agreement  to  pay,  167. 

custom  of  merchants,  167. 

mode  of  claiming,  41,  168,  169. 

claim  for,  when  can  be  specially  indorsed,  44,  167. 

claim  for,  in  set-off,  685. 

executor,  liability  of  in  action  for,  134. 

recovery  of  interest  from  auctioneer,  224. 
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INTEREST— continued. 

as  damages  for  conversion,  283. 

when  jury  or  judge  may  give  interest,  168,  419. 

sufBcient  demand,  what  is,  168. 

statute-barred  debt,  payment  of,  on,  634. 

claims  of  interest  "  until  payment  or  judgment,"  169. 

on  bills  or  notes,  80,  90,  167. 

on  policies  of  insurance,  159. 

on  negotiable  instrimient,  41,  44,  80. 

on  foreign  bills  of  exchange,  90. 

on  promissory  notes,  96,  167. 

on  bonds,  44,  100,  167. 

on  allotment  moneys  or  calls,  116,  117. 

on  a  guarantee,  167. 

on  a  judgment,  170. 

INTOXICATION.    See  Drtotkenness. 

I.  0.  U.     See  AccoiTNT  Stated  ;  Monet  Lent. 


JOINDER  OF  CAUSES  OF  ACTION, 
general  rules,  25 — ^28. 
leave  to  join,  how  obtained,  26. 
misjoinder,  26,  442,  879. 

in  action  for  recovery  of  land,  25,  26,  187,  878,  879. 
in  counterclaim,  462. 
by  trustee  in  bankruptcy,  25. 
by  executor  or  administrator,  25,  130,  131. 
by  husband  or  wife,  26,  27,  334,  335. 
in  cases  of  joint  torts,  27. 

JOINDER  OF  ISSUE, 

when  to  be  implied,  475. 
its  effect,  476,  574,  575,  866,  867,  881. 
in  reply  to  a  counterclaim,  476,  478,  928. 
And  see  Reply. 

JOINDER  OP  PARTIES, 

general  rules,  16-28,  31,  146,  278,  328. 
misjoinder,  22,  23,  131,  441,  461,  912. 
And  see  Pabttes. 

JOINT  AND  SEVERAL, 

contracts,  16,  17,  27,  28,  387. 
set-ofE  where  debt  is,  684. 
And  see  Partners. 

JOINT  CONTRACTS,  16,  17,  27,  32,  123. 

survivor  of  joint  contractors,  17,  32,  582. 
joint  owners  of  land,  17. 
husband  and  wife,  146-149,  and  see  that  title. 
payment  by  one  of  several  joint  debtors,  658. 
payment  to  one  of  several  co-creditors,  658. 
release  by  co-creditor,  665. 

acknowledgment  of  debt  by  one  of  joint  debtors,  636. 
And  see  Partners. 

JOINT  TENANT.    See  Tenant  in  Common. 

JOINT  TORTS,  17,  27. 

option  to  sue  joint  tort-feasors  singly  or  together,  17. 
husband  and  wife,  146,  and  see  that  title. 
contribution  between  joint-tortfeasors,  124,  199. 
release  by  one  of  several  joint  tort-feasors,  815,  816. 

JOINT-STOCK  COMPANY,    ^fce  Company. 


Digitized  by  Microsoft® 


INDEX  989 

JUDGE, 

liability  of,  for  judicial  acts,  341. 
liability  of  judge  of  inferior  Court,  341. 
liability  of,  for  acts  of  officers  of  Court,  341. 
appeal  to,  from  Master,  907. 

JUDGMENT  RECOVERED, 

defence  of  jiidgment  recovered  by  the  plaintiff  in  a  former  action  for  the  same 

debt  or  cause  of  action  in  the  High  Court  of  Justice,  614. 
defence  of  judgment  recovered  in  a  like  action  against  a  co-debtor  with  the 

defendant,  614. 
defence  of  judgment  recovered,  by  the  "plaintiff  in  a  former  action  for  the  same 

debt,  or  cause  of  action,  in  a  County  Court,  615. 
defence  of  judgment  recovered  against  the  plaintiff  upon  the  same  matter  in  a 

former  action  between  the  parties :   see  Estoppel. 
forms  of  pleas  under  former  system,  761. 
effect  of,  614,  761. 

merger  of  original  cause  of  action,  614. 
for  part  of  entire  claim,  614,  615. 
on  negotiable  instrument,  614. 
effect  of,  where  cause  of  action  is  continuing,  614. 
against  one  of  joint  debtors,  effect  of,  614,  615. 
election  where  several  parties  alternatively  chargeable,  615. 
judgments  of  inferior  Courts  of  record,  615. 
judgments  of  County  Courts,  615,  616. 
foreign  or  colonial  judgments,  616. 
Scotch  and  Irish  judgments,  171. 
estoppel,  616,  and  see  that  title. 

previous  judgments  in  actions  for  wrongs,  effect  of,  761,  762. 
judgment  against  one  of  several  joint  tort-feasors,  effect  of,  762. 
order  of  magistrates,  when  a  bar  to  subsequent  action,  762. 
judgment  in  conversion  or  detinue,  effect  of,  762. 
recovery  of  penalty,  effect  of,  762. 
And  see  Estoppel. 

JUDGMENT,  SUMMONS  FOR,  6,  45. 

JUDGMENTS  AND  ORDERS, 

claim  on  a  judgment  of  the  High  Court,  169. 

claim  on  an  order  made  in  an  action  in  the  High  Court,  170. 

claim  on  a  judgment  of  a  French  Court,  171. 

claim  on  a  judgment  of  a  Russian  or  Italian  Court,  171. 

defence  denying  the  alleged  judgment,  611. 

defence  to  an  action  on  a  foreign  judgment,  612,  613. 

defence  to  an  cKtion  on  a  Spanish  judgment  that  the  judgment  was  not  a  final 

judgment,  613. 
defence  to  an  action  on  a  Russian  judgment  that  the  judgment  was  obtained 

by  fraud,  613. 
the  nice  to  an  action  on  an  Italian  judgment,  613. 

defence  of  set-off  of  the  amount  due  to  the  defendant  upon  a  judgment  of  the 
High  Court  of  Justice,  692. 

actionable  debt,  when  created,  169. 

on  what  judgments  or  orders  actions  wiU  lie,  169,  170. 

mode  of  pleading,  169,  171. 

special  indorsement  in  action  on,  45,  171. 

effect  of,  557. 

interest  on,  170. 

County  Court,  judgment  or  order  of,  170,  558. 

costs  in  actions  on  judgments,  170,  171. 

foreign  or  colonial  judgments,  169,  171,  558,  612,  613,  616. 

Irish  and  Scotch  Courts,  judgments  and  decreets,  171. 

against  an  executor  for  a  debt,  563. 

denial  of  the  judgment,  how  pleaded,  611. 

pleading  facts  which  might  have  been  pleaded  in  original  action,  611. 

defences  of  payment ;  release  ;  fraud,  611. 

defences  to  actions  on  foreign  or  colonial  judgments,  612,  613. 

limitation  of  actions  on,  611,  631. 
And  see  Process. 
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JUDICATUEE  ACTS, 

abolition  of  old  forms  of  action  by,  4. 

law  and  equity,  effect  of,  on,  5,  40,  42,  149,  173,  223,  456,  458. 

JUDICIAL  NOTICE, 

matters  of,  need  not  be  pleaded,  11,  929. 
of  what  taken,  11,  764. 

JUDICIAL  SEPARATION.     See  Husband  and  Wipe. 

JUMSDICTION, 

defence  to  an  action  for  trespass  to  land  that  the  land  was  situate  abroad,  and 
{hat  the  English  Courts  had  no  jurisdiction  to  adjudicate  upon  the  claim,  763. 
of  High  Court  ousted  in  some  oases  by  statute,  238,  239,  241,  616,  791. 
of  Court  to  stay  actions,  909,  910. 
defence  of  want  of,  701,  763,  764. 
mode  of  pleading,  763,  764. 
objection  to,  how  raised,  616. 

of  English  Courts  as  to  wrongs  to  person  or  goods  abroad,  763. 
as  to  foreign  land,  763,  872. 
foreign  sovereigns  or  states,  763. 
Stannaries  Court,  jurisdiction  of,  763,  764. 
Courts  of  the  universities  of  Oxford  and  Cambridge,  764. 
of  inferior  Courts,  how  alleged  and  proved,  764. 
how  far  absence  of  jurisdiction  may  be  waived,  764. 

JUS  TERTII, 

defence  to  an  action  of  trespass  to  goods,  setting  up  a\us  tertii,  835. 
when  defendant  may  set  up,  419,  422,  838. 
what  must  be  pleaded,  835. 

JUSTICE   or  THE  PEACE, 
liabiHty  of,  341,  342. 

action  against,  what  must  be  pleaded,  341. 
notice  of  action,  342. 

acts  of,  without  or  in  excess  of  jurisdiction,  341. 
privilege  as  to  defamatory  statements,  341. 

JUSTIFICATION.    See.  Common  ;   Libel  ;   Peoobss  ;   Slandee  ;   Trespass, 
&o. 


KNOWLEDGE, 

how  pleaded,  10. 

LACHES,  533,  629,  638,  and  see  Guakantee  ;  Injunction. 

LAND.    See  Recovebt  oe  Land  ;    Sale  of  Land  ;    Sitpport  oe  Land  ; 
Trespass  to  Land,  &c. 

LANDLORD  AND  TENANT, 
statements  of  claim  : 
for  use  and  occupation,  171. 
for  rent,  173. 

for  rent  under  a  covenant  in  a  lease,  174. 

for  rent  of  a  furnished  house  under  an  agreement  in  writing,  174. 
for  hoard  and  lodging,  174. 
for  breaches  of  covenant,  125. 

for  damages  for  not  keeping  the  demised  premises  in  tenantable  repair,  175. 
for  not  using  the  premises  in  a  tenant-like  manner,  175. 
for  not  delivering  up  fixtzires  upon  the  premises  in  good  repair,  175. 
for  breach  of  covenant  to  repair,  176. 
a  like  form  upon  an  agreement  to  repair,  176. 
for  not  farming  according  to  the  custom  of  the  country,  177. 
by  an  outgoing  tenant  against  an  incoming  tenant  for  tillages,  <tc.,  127. 
for  not  giving  up  possession  at  end  of  term.  177. 
for  breach  of  covenant  to  pay  rates,  &c.,  178. 


Digitized  by  Microsoft® 


INDEX  991 

LANDLORD  AND  TENANT— comimwcd. 
statements  of  claim — continued. 

by  lessee  against  lessor  for  breach  of  covenant  for  quiet  enjoyment  and  for  title, 

178. 
by   lessee  against  lessor  on   warranty   as  to  sanitary  condition  of  house, 

179. 
by  assignee  of  lessor  against  lessee,  181. 
by  executor  of  lessor  possessed  of  a  term  against  lessee,  183. 
by  heir  of  lessor  against  lessee,  184. 
by  devisee  of  lessor  against  lessee,  185. 

by  lessor  against  assignee  of  lease  upon  a  covenant  in  the  lease,  185. 
by  lessee  against  assignee  of  lease  for  indemnity,  186. 
for  double  value  under  4  Geo.  II.  c.  28,  s.  1 . .  187.  '" 

for  double  rent  under  11  Geo.  II.  c.  19,  s.  18. .  188. 
precedents  relating  to  the  recovery  of    land :   see  Recoveby   of   Land, 

883-896. 
defences.  Sec. 

defence  to  an  action  for  the  use  and  occupation  of  a  house  and  land,  denying 

the  use  and  occupation,  617. 
defence  to  a  like  action  that  the  use  and  occupation  were  not  by  the  permission 

of  the  plaintiff,  618. 
defence  to  a  like  action,  where  no  express  agreement  is  alleged  by  the  plaintiff, 

that  the  tenancy  was  under  an  express  agreement,  and  that  by  the  terms  of 

such  agreement  no  rent  is  due,  618. 
defence  to  an  action  for  breach  of  an  agreement  of  tenancy  which  was  not  by 

deed,  denying  the  letting  upon  the  terms  alleged,  618. 
defence  to  an  action  for  the  breach  of  a  covenant  contained  in  a  lease  by  deed, 

denying  the  making  of  the  deed,  494,  495. 
defence  that  the  rent  sued  for  was  satisfied  by  a  distress,  619. 
defence  that  the  plaintiff  distrained  for  the  rent,  and  still  holds  the  distress,  619. 
defenc-e  as  to  part  of  the  rent  claimed  of  a  deduction  by  the  defendant  for 

property  tax  paid  in  respect  of  the  premises,  619. 
defence  to  an  action  for  not  keeping  the  premises  in  tenantahle  repair,  620. 
defence  to  an  action  for  not  using  the  premises  in  tenant-like  manner,  620. 
defence  denying  the  alleged  breach  of  a  covenant  or  agreement  to  repair,  620. 
defence  to  an  action  fm  not  cultivating  a  farm  according  to  the  custom  of  the 

country,  620. 
defence  to  an  action  for  breach  of  the  covenants  for  title  and  for  quiet  enjoyment, 

620. 
defence  of  a  surrender,  621. 
defence  of  a  surrender  by  operation  of  law,  622. 
defence  to  an  action  against  a  tenant  from  year  to  year  that  the  tenancy  was 

determined  by  a  notice  to  quit  before  the  alleged  rent  became  due  or  the 

alleged  breaches  were  committed,  622. 
reply  that  the  notice  was  afterwards  waived,  622. 
defence  of  eviction,  622. 
defence  to  an  action  against  an  assignee  of  a  lease  {or  reversion),  denying  the 

assignment,  623. 
defence  in  an  action  against  an  executor  as  assignee  of  a  term,  564. 
defence  to  an  action  by  an  assignee  of  the  reversion,  denying  that  the  lessor, 

the  assignor,  was  entitled  to  the  reversion,  623. 
defence  by  the  assignee  of  a  lease  that  he  had  assigned  the  term,  624. 
defence  to  an  action  by  the  lessor  on  the  covenants  in  the  lease  that  the  lessor 

assigned  the  reversion  before  breach,  624. 
defence  to  an  aqtion  by  a  landlord  for  dmible  value  under  4  Oeo.  II.  c.  28,  s.  1, 

that  the  defendant  held  over  under  a  bona  fide  claim  of  title,  625. 
precedents  relating  to  the  recovery  of  land,  see  Recoveey  ot  Land,  897- 

903. 
landlord,  when  may  appear  in  action  against  tenant,  878,  894,  898. 
estoppel  of  tenant,  172,  181,  623,  880. 

how  pleaded,  883,  890. 

conditions  in,  874,  877. 

of  incorporeal  hereditaments,  173,  181. 

destruction  of  demised  premises  during  term,  617,  618. 

determination  of,  621,  884,  885. 
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Statute  of  Frauds,  effect  of,  173,  174,  621,  623,  and  ses  Frauds, 

Statute  or. 
landlord's  property  tax,  619. 
distrained  goods,  purchase  of  by  landlord,  285. 
use  and  occupation,  action  for,  171,  172. 
special  indorsement,  172. 
compensation,  amount  of,  172. 
position  of  sub-tenants,  assignees,  executors,  &o.,  172,  173,  901, 

902. 
defences  to,  172,  617. 
board  and  lodging,  contract  for,  174. 
rent,  action  for  :  see  Rent. 
double  value,  187,  625,  878. 
double  rent,  188. 
holding  over,  878. 

title,  mode  oi  pleading,  185,  and  see  Titi.e. 
title  paramount,  623. 
assignment, 

effect  of  on  UabHity,  174,  623,  874,  885,  891,  892. 
covenant  not  to  assign,  891,  892. 
title  by,  how  pleaded,  182,  890. 
assignee,  position  of,  172,  186,  624. 
indemnity  by  assignee,  186. 
assignee  of  lessor  or  leasee,  181,  624,  873. 
disclaimer  by  assignee's  trustee  in  bankruptcy,  624. 
bringing  in  assignee  as  third  party,  624. 
assigimient  of  the  reversion,  624. 
apportionment  on  assignment,  624. 
And  see  Assignment. 
covenants, 

how  pleaded,  178,  181,  182. 
common  law  rule  as  to,  181. 
covenants  running  with  the  land,  181,  182,  183. 
payment  of  rent,  effect  of,  173,  181,  617. 
restrictive,  182,  624. 
in  building  schemes,  182. 
original  lessor  and  lessee,  liability  of,  183. 
liability  of  executor  for  breaches  of,  186. 
notice  "of  breach  of,  900-902. 
covenant  to  repair,  41,  176,  183,  816-820,  and  see  Repairs. 
use  of  premises  in  tenant-like  manner,  175. 
cultivation  of  land  in  husband- like  manner,  177. 
custom  of  country  as  to  cultivation,  620. 
agricultural  holdings,  127,  177,  885,  896. 
covenant  for  quiet  enjoyment,  178,  179. 
warranty  of  fitness  for  occupation,  179,  617. 
parol  warranty  collateral  to  lease,  180. 
counterclaim  on  collateral  warranty  as  to  condition,  618. 
nuisance,  liability  for,  199,  379,  395,  and  see  Nuisance. 
forfeitMe,  873,  874-876,  885,  892,  893,  900,  901. 

counterclaim  for  relief  against,  874,  875. 
writ  of  ejectment,  effect  of,  878. 
disclaimer  of  title,  624,  874,  875. 
surrender,  621. 
eviction,  622,  623,  885. 

And  see  Di?ibess;    Negligence;    Recovery  of  L.vnd  ;   Rent; 
Repairs  ;  Replevin  ;  Reversion'  ;  Waste. 

LANDS  CLAUSES  CONSOLIDATION  ACT, 

daim  hy  an  oivner  of  land,  against  a  company  for  a  mandamus  rcijuiring  them 
to  issue  their  warrant  to  the  sheriff  to  summon  a  jury  in  a  disputed  compensa- 
tion under  the  Act,  357. 
defence  to  an  action  on  an  award  under  the  Act,  550. 
awards  under,  how  enforced,  120,  121,  501. 
when  amount  awarded  is  due,  550. 
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LANDS  CLAUSES   CONSOLIDATION  ACI—continued. 
limitations  of  actions  under,  630. 
as  justification  of  trespass,  S43. 
And  see  Arbitration  ;  Coj\rpANY. 

LAW, 

pleading  matter  of,  11,  446,  906. 
how  to  plead  to  allegations  of,  446,  906,  907. 
foreign  or  colonial :  see  that  title. 
objection  in  point  of  law  :  see  that  title. 

LEASE.    See  Agreement  ;   Landlord  and  Tenant  ;   REoovERr  of  Land  ■ 
Sale  oe  Land.  ' 

LEAVE  AND  LICENCE, 

defence  of  leave  and  licence,  764. 
reply  of  a  revocation  of  the  leave,  765. 

how  granted,  764,  765. 

nature  of  this  defence,  764. 

defence  of,  should  be,  specially  pleaded,  764,  845. 

modo  of  pleading,  765,  841. 

in  what  oases  a  lice;ice  is  not  revocable,  212,  764,  765,  841,  853. 

distinction  between  licence  and  grant,  765. 

mere  licence  no  justification  for  forcible  entry,  765. 

removing  goods  after  revocation  of  licence,  765. 

acquiescence  in  nuisance  should  be  pleaded  specially,  765. 

revocation  of  licence,  how  pleaded,  765. 

reply  of  abuse  of  Ucenoe,  765. 

when  pleaded  in  answer  to  claims  or  defences  under  Prcscriotion  Act 
734.  ^ 

And  see  Trespass. 

LEAVE  TO  PLEAD,  6,  442. 

to  deliver  a  statement  of  claim,  6,  46. 
defence,  442. 
reply,  475,  477,  881. 
subsequent  pleading,  479. 
to  amend  pleading :  see  Amendment  of  Pleadinq. 
defence  arising  after  action,  443. 

LEGACY.    See  Execittob. 

LIABILITY, 

mere  denial  of,  insufficient,  445,  447 — 450,  881. 
joint  and  several,  16,  17,  684,  and  see  Partners. 
payment  into  Court  admitting  or  denying,  659,  661,  806. 

LIBEL, 

claim  for  a  libel  published  in  a  newspaper,  342. 

claim  against  the  author  of  a  letter,  343. 

claim  by  a  limited  company  for  a  libel  and  asking  for  an  injunction,  344. 

claim  for  a  libel  in  a  foreign  language,  345. 

claim  for  damages  for  a  libel  on  goods  manufactured  or  sold  by  another, 

345. 
daim  by  a  justice  of  the  peace  and  candidate  for  election  as  a  parish  councillor 

for  a  libel,  346. 
daim  for  words  defamatory  of  the  machines  manufactured  and  sold  by  the 

plaintiff  and  also  defamatory  of  the  plaintiff  personally,  347. 
defeince  of  accord  and  satisfaction,  728. 
defence  to  an  action  for  libel,  766. 
defence  by  a  newsvendor,  setting  out  special  facts  to  show  that  he  uxis  not 

responsible  as  publishing  a  libel,  767. 
defence  that  the  words  were  a  fair  and  bonS:  fide  comment  in  a  public  newspaper 

upon  a  matter  of  public  interest,  and  were  published  without  malice,  767. 
the  like,  with  a  justification  as  to  statements  of  fact,  768. 
defence  to  an  action  for  a  defamatory  article  in  a  newspaper  reflecting  on  the 

plaintiff's  system  for  disposal  of  the  seuxige  of  a  town  admitting  and  justifying 

the  publication,  768. 

B.L.  63 
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defence  of  justification  in  a  general  form  when  the  alleged  libel  or  slander 

consists  of  a  specific  charge  stated  with  particularity,  769. 
other  defences  of  justification,  770. 
defence  denying  the  innuendo  and  justifying  the  statements  as  true  in  their 

natural  meaning,  770. 
defence  of  privilege,  770,  773. 
defence  to  an  action  for  libel  in  a  newspaper  that  the  matter  published  was  a 

fair  and  accurate  report  of  proceedings  in  a  Court  of  Justice,  772. 
defence  to  an  action  for  libel  in  a  newspaper  that  the  matter  published  was  a 

fair  and  accurate  report  of  the  proceedings  of  a  public  meeting,  772. 
objection  to  an  action  brought  by  a  corporation  for  a  libel  that  the  words  were 
not  capable  of  being  a  libel,  and  that  the  claim  disclosed  no  cause  of  action, 
452. 
special  reply  in  an  action  for  libel,  773. 
defence  of  payment  into  Court,  806. 

defence  of  payment  into  Court  with  denial  of  innuendo,  773. 
notice  of  the  defendant's  intention  of  giving  evidence  of  an  apology  in  mitigation 

of  damages,  to  be  delivered  with  the  defence,  774. 
notice  of  matters  on  which  the  defendant  intends  to  rely  in  mitigation  of 

damages,  776. 
defence  of  an  apology  and  payment  into  Court  to  an  action  for  libel  contained 

in  a  public  newspaper  or  periodical,  775. 
defence  of  the  Statute  of  Limitations,  784. 

definition  of,  342. 

special  damage,  when  necessary,  342,  345. 

distinction  between,  and  slander,  342. 

libellous,  what  words  are,  342,  767. 

corporation  or  company,  position  of,  277. 

judge  and  jury,  functions  of,  342,  766,  771. 

mode  of  pleading,  10,  342,  343,  345,  766,  772,  773,  916. 

innuendo,  necessity  for  pleading,  342. 

particulars  of  innuendo,  916. 

publication,  what  is,  342,  343. 

publication  to  husband  or  wife,  343. 

"  falsely  and  maliciously,"  pleading,  343,  766. 

precise  words,  pleading,  10,  343. 

particulars  of  publication,  343. 

publication  in  newspaper,  343,  728,  767,  772,  775. 

injunction  to  restrain  a,  344. 

foreign  language,  libel  in,  345. 

"  puffing  goods,"  345. 

libel  on  goods,  345. 

onus  of  proof,  345,  768. 

apology  in  newspaper,  insertion  of,  728,  775. 

several  actions  on  different  parts  of  some  libel,  761. 

defences  to  actions  for,  766. 

effect  of  mere  denial,  455. 

justification,  767,  769. 

justification  must  be  specially  pleaded,  766,  769. 

justification,  mode  of  pleading,  769,  770. 

particulars  of  justification,  770. 

newsTendor,  libraries,  position  of,  767. 

criticisms  on  matters  of  public  interest,  767,  768. 

"trade  libel,"  768,  769,  and  see  Slander  off  Title. 

divisible  into  distinct  parts,  769,  773. 

absolute  privilege,  770,  771,  909. 

qualified  privilege,  771,  772,  773. 

privilege  must  be  specially  pleaded,  766,  771. 

privilege,  mode  of  pleading,  772,  773. 

special  reply  alleging  malice,  773. 

malice,  what  is  evidence  of,  771. 

newspaper  reports  of  judicial  proceedings,  772. 

newspaper  reports  of  public  meetings,  772. 

payment  into  Court,  773,  774,  775. 

mitigation  of  damages,  774,  775. 
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mitigation  of  damages,  774,  776,  and  see  Notice  in  Mitioation  off 

Damages. 
limitation  of  actions  for,  775. 
wlien  statement  of  claim  will  be  struck  out,  909. 

And  see  Slander  ;  Slander  oi'  Title. 

LIBEBUM  TENEMENTVM,  839. 

LICENCE.    See  Leave  and  Licence. 

LICENSEE.     See  Negliobnce. 

LIEN, 

defence  to  an  action  for  detention  of  goods  tliat  the  goods  were  detained  in 

exercise  of  aright  of  lien,  745,  776. 
defence  of  lien  in  an  action  for  conversion  of  goods,  or  for  trespass  to  goods,  778. 
defence  to  an  action  for  detention  or  conversion  of  deeds  that  they  were  deposited 

as  a  security  for  a  debt,  779. 
reply  to  a  defence  of  lien  of  a  tender  of  the  debt  before  the  alleged  detention  or 

conversion  of  the  goods,  779. 
defence  under  the  Factors  Act,  1889,  to  an  action  for  detention  or  conversion 
of  goods,  that  they  were  pledged  with  the  defendant  by  a  mercantile  agent 
in  possession  thereof  with  the  owner^a  consent  atid  acting  in  the  ordinary 
course  of  business,  779. 

defence  of,  must  be  speoifloally  pleaded,  745,  776. 

particulars  of  debt,  776. 

order  for  delivery  of  the  goods  to  plaintiff  on  payment  into  Court,  740, 

776,  777. 
lien  at  common  law  for  work  done  upon  goods,  777. 
of  pawnbrokers,  213. 
of  innkeepers,  760. 
of  factor,  778,  779. 
of  bailee,  777. 
of  carrier,  107,  777,  778. 
of  auctioneer,  777. 
of  shipwright,  777. 
of  unpaid  vendor,  217,  778. 
charges  for  keeping  chattel,  777. 
set-off  of  debt  against  amount  of,  777,  778. 
waiver  of,  778. 

lien  by  agreement  or  trade  usage,  778. 
pledges  by  mercantile  agents,  780. 
right  of  sale,  778. 
defence  of  Limitation  Acts,  631. 
reply  of  tender,  779. 
payment  into  Court,  779. : 
And  see  Conversion  ;  Detention. 

LIFE  POLICIES.    -See  Insubance. 

LIGHT, 

claim  for  obstructing  the  access  of  light  to  a  hoiise  where  the  right  is  claimed  by 

prescription,  350. 
claim  by  a  reversioner  for  obstructing  his  ancient  lights,  351. 
claim  for  an  injunction  to  restrain  a  threatened  obstruction  of  the  plaintiff's 

ancient  lights,  with  a  further  claim  for  a  mandatory  injunction  or  damages 

in  lieu  thereof,  351. 
denial  of  the  alleged  obstruction  of  the  light,  781. 
defence  to  a  claim  for  an  injunction  to  restrain  u,  threatened  obstruction  of 

light,  782.  ,1.11     ,  . 

denial  of  the  plaintiff's  possession  of  the  house  m  respect  of  wh%ch  he  claims 

the  right  of  ligM,  782. 
defence  admitting  certain  fads  alleged  in  statement  of  claim,  782. 
defence  to  an  action  by  a  reversioner,  denying  the  reversion,  821. 
defence  denying  that  the  lights  are  ancient  lights,  782. 
defence  to  an  action  in  which  the  claim  is  expressly  made  under  the  Prescription 

Act,  1832,  o.  3,  denying  the  alleged  enjoyment,  782. 
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the  like,  alleging  an  interruption  of  the  enjoyment,  783. 
the.  like,  alleging  that  the  enjoyment  was  by  consent,  783. 
defence  to  an  action  for  trespass,  justifying  an  entry  on  the  plaintiffs  land 

to  remove  an  obstruction  to  the  defendant's  ancient  lights,  783. 
a  like  defence  with  a  claim  for  damages  and  for  a  mandatory  injunction,  842. 
farms  of  plea  under  the  old  system,  783. 

right  to  light  under  Prescription  Act,  1832.  .348,  782. 

how  right  acquired,  348,  349,  781. 

Crown,  right  against  the,  348. 

what  amounts  to  actual  enjoyment,  348. 

effect  of  unity  of  possession,  348. 

efEect  of  altering  windows,  pulling  down  buildings,  &c.,  348,  349. 

right  from  time  immemorial,  349. 

presumption  of  lost  grant,  349. 

right  by  grant  or  reservation,  349. 

reservations  in  conveyances,  349. 

destruction  of  right,  349. 

action,  what  necessary  for,  349. 

right  to  air,  when  and  how  acquired,  349,  350. 

nuisance,  349,  350. 

mode  of  pleading  right  to  light,  350. 

damages,  assessment  of,  351. 

second  action,  351. 

injunction,  claim  for,  351. 
•  defences  to  actions  for  obstructing  lights,  mode  of  pleading,  781. 

denial  that  lights  are  ancient  lights,  effect  of,  782. 

interruption  of,  783. 

right,  when  lost  by  abandonment,  acquiescence,  &c.,  781. 

enjoyment  for  statutory  period,  783. 

LIMITATION,  STATUTES   OF, 

defence  of  the  Statute  of  Limitations  in  an  action  for  a  simple  contract  debt, 

625. 
the  like  in  an  action  for  a  specialty  debt  within  s.  Z  of  the  Z  d;  i  Will,  IV. 

c.  42.. 627. 
the  like  in  an  action  for  money  due  under  a  covenant  in  a  mortgage  deed,  628. 
defence  of  the  Statutes  of  Limitation  in  actions  to  recover  damages  for  breach 

of  a  parol  contract,  628. 
the  like  in  an  action  to  recover  damages  for  breach  of  covenant,  or  in  an  action 

upon  a  bond  where  the  plaintiff's  claim  in  respect  of  the  alleged  breaches  is 

barred  by  the  statute,  630. 
reply  in  a  case  within  21  Jac.  I.  c.  16,  s.  7,  or  3  cfe  4  WiU.  IV.  c.  42,  ».  4,  that 

the  plaintiff  was  under  the  disability  of  infancy  until  within  the  prescribed 

period  before  action,  631. 
reply  in  a  case  within2l  Jac.  I.  c.  16,  that  the  plaintiff  was  under  the  disability 

of  insanity,  632. 
the  like  under  3*4  Will.  IV.  c.  42,  «.  4.  .634. 
reply  that  defendant  was  abroad,  635. 
reply  of  a  concealed  fraud,  636. 
a  like  reply  under  the  statute  21  Jac.  I  c.  16,  s.  3,  and  the  Trustee  Act,  1888. . 

638. 
reply  of  an  acknowledgment,  638. 

reply  of  the  Statute  of  Limitations  to  a  defence  of  set-off,  638. 
defence  to  an  action  within  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  s.  3, 

that  the  action  is  barred  by  that  statute,  7S4. 
defence  that  the  claim  is  barred  by  the  Public  Authorities  Protection  Act, 

1893.. 814. 
defence  to  an  action  for  the  recovery  of  land  that  the  plaintiff's  claim  was  barred 

by  the  lapse  of  the  statutory  period  of  limitation,  900. 

plea  of,  when  must  be  specially  raised,  449,  454,  477,  625,  784. 
limitation  of  actions  on  contracts,  625  et  seq. 
disabilities  suspending  the  statutes,  627,  628,  904. 
coverture,  effect  of,  588,  62& 
defendant  beyond  seas,  628. 
laches,  effect  of,  629. 


Digitized  by  IVIicrosoft® 


INDEX  997 

LIMITATION,   STATUTES   0¥— continued. 
ignorance  effect  of,  628,  786. 
mistake,  effect  of,  637,  638. 
time  when  period  begins,  628,  629,  630,  785. 
foreign  law  of  limitation,  630,  631. 
acknowledgment,  599-601,  633-635,  786. 
part  payment,  630,  634,  635. 
fraudulent  concealment,  637. 

application  of  statutes  to  set-off  or  counterclaim,  638. 
period  of  limitation  in  actions  : 

against  husband  for  wife's  debts,  148,  589. 

on  prospectus  of  company,  327. 

against  executors,  306,  563,  630,  785. 

against  sheriffs,  396. 

against  trustees,  632. 

for  account,  625. 

for  rent,  625. 

of  debt,  625,  626. 

for  calls  on  shares,  549,  626,  627. 

for  penalties  under  statutes,  627,  784. 

for  recovery  of  dividend,  627. 

against  directors,  627,  794. 

in  cases  under  Public  Authorities'  Protection  Act,  627,  811. 

for  recovery  of  land,  625,  903-905. 

on  policy  of  insurance,  630. 

on  solicitor's  bill  of  costs,  704. 

of  copyright,  741,  785. 

for  detention,  746,  784. 

for  conversion,  784. 

for  waste,  855. 

of  trespass,  784,  855. 

of  distress,  746,  904. 

of  lien,  631. 

of  replevin,  784. 

of  Ubel,  775. 

under  Fatal  Accidents  Act,  785. 

on  a  mortgage,  631,  904,  905. 

for  a  mandamus,  787. 
period  of  limitation  in  "  actions  on  the  case,"  625,  784. 

LIQUIDATED  DAMAGES, 
claim  under  a  covenant,  189. 

set-off  of  liquidated  damages  under  a  covenant  or  agreement,  693. 
set-off  of  liquidated  damages  under  a  building  contract,  693. 
set-off  and  counterclaim  of  liquidated  damages  with  an  alternative  claim  for 

unliquidated  damages  under  a  iuilding  contract,  717. 
counterclaim  for  liquidated  damages,  3,  716. 
reply  thereto  of  waiver,  3. 

distinction  between,  liquidated  damages  and  penalty,  188,  189. 

what  are,  188,  228. 

effect  of,  on  claim  for  injunction,  156,  189. 

special  indorsement  of  claim  for,  1 90,  925. 

for  delay  in  completing  a  contract,  716. 

LIQUIDATED  DEMAND, 

how  claimed,  41,  43,  44,  190,  925. 
what  is  a,  43,  44. 
when  interest  can  be  claimed,  44. 
mere  denial  inadmissible,  931. 

LIQUIDATOR.    -See  Company. 

LOAN  SOCIETY.    <See  Societies. 

LOCAL  AUTHORITIES.    5ee  Public  Authobthes. 

LOCOMOTIVE.    See  Highway. 

LOSS.    See  Bailment  ;  Cakeier  ;  Dajiaojss,    Instjeance 
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LOTTERY.     See  Gaming. 

LUGGAGE.    See  Cabeiek. 

LUNATIC, 

commeTwement  of  statemenl  of  claim  hy  a  person  of  unsound  mind  so  found  by 

inquisition,  190. 
the  like  by  a  person  of  unbound  mind  not  so  found  by  inquisition,  191. 
the  like  against  a  person  of  unsound  mind  so  found  by  inquisition,  191. 
commencement  of  defence  by  a  person  of  unsound  mind  so  found  by  inquisition 

and  defending  by  and  with  hii  committee,  639. 
commencement  of  defence  by  person  of  unsound  mind  not  so  found,  639. 
how  to  sue  and  defend,  19,  190. 
contracts  by  lunatics,  600. 
disability  of  lunacy,  904. 
And  see  Insanitt. 


MACHINERY.    See  Fence  ;  Mastek  and  Servant. 

MAGISTRATE.    See  Justice  of  the  Peace. 

MAINTENANCE, 

defence  of  mMintenance  or  champerty,  639. 

maintenance  and  champerty ;  what  amounts  to,  352,  639,  640. 

effect  of,  639. 

action  for,  352. 

common  interest,  who  has,  352. 

defence,  what  is  a  good,  352. 

what  agreements  with  solicitors  are  illegal  on  this  ground,  639,  640. 

MALICE, 

pleading,  10,  36,  353,  929. 
And  see  Libel  ;  Slanbek. 

MALICIOUS  PROSECUTION, 

claim  for  a  malicious  prosecution  before  a  justice  of  the  peace,  and  at  quarter 

sessions,  352. 
the  like  before  a  justice  of  the  peace,  354. 
the  like  when  plaintiff  was  committed  for  trial,  and  the  grand  jury  threw  out 

the  bill,  354. 
claim  for  a  malicious  prosecution  at  assizes,  355. 

claim  for  a  malicious  arrest  under  s.  0  of  the  Debtors  Act,  1869.  .356. 
denial  of  the  alleged  absence  of  reasonable  and  probable  cause,  and  of  the 
alleged  malice,  with  a  defence  that  the  proceedings  ttrminatid  in  favour  of 
the  plaintiff,  786. 

action  for,  when  it  lies,  352,  353. 

bankruptcy  petition,  action  for  maliciously  presenting,  270,  352,  353. 

damage,  when  necessary,  353. 

what  must  be  pleaded,  36,  353. 

judge  and  jury,  functions  of,  353. 

biu-den  of  proof,  786. 

malice,  how  alleged,  353. 

employer,  when  Bable  for  arrest  or  prosecution  by  Bervant,  353. 

criminal  charge,  prosecution  of,  355. 

remand,  liabifity  for,  355. 

action  for  malicious  arrest  under  Debtors  Act,  1869.  .356. 

person  privileged  from  arrest,  356. 

false  imprisonment,  distinction  between,  and,  425. 

defence  to  actions  for,  761,  786. 

MANDAMUS, 

claim  for  a  mandamus  against  a  company  which  has  given  notice  to  treat  under 

the  Lands  Clauses,  etc.,  Act,  357. 
claim  for  a  mandamus  to  poor  law  guardians,  368. 
claim  against  u  company  by  the  administrator  of  a  deceased  shareholder  to 

compel  thi.  company  to  register  him  as  proprietor  of  the  shares,  359. 
defence  to  action  for  a  mandamus,  787 
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MANDAMUS— continued. 

defewx  to  action  for  a  mandamus  to  the  General  Council  of  Medical  Education, 
787. 
jurisdiotion  to  grant,  356. 
claim  for,  how  made,  40. 
when  granted,  356,  357. 
mode  of  pleading,  358,  787. 
to  compel  registration  of  shareholders,  278. 
to  assess  compensation  on  sale  of  land,  357,  358. 
to  enforce  duty  of  sanitary  authority,  435,  787. 
defence  to  action  for,  787. 
objection  in  point  of  law,  when  pleadable,  787. 
no  statutory  period  of  limitation  for  such  actions,  787. 
where  a  statute  provides  mode  of  enforcing  duty,  787. 
to  restore  name  of  medical  practitioner  or  dentist  to  register,  787. 

MANDATORY  INJUNCTION,  156,  351,842. 
claim  for,  41,  156,  157,  351,  842. 
And  see  Injunction. 

MANOR.    See  Common  ;  Custom,  &o. 

MARINE  POLICY.    See  Insurance. 

MARKET, 

claim  for  disturbance  of  marlcet,  359,  361. 

claim  for  disturbance  of  market  and  refusal  to  pay  tolls,  360. 

declarations  under  old  system  of  pleading,  361. 

grant  of  market,  359,  360. 

tolls,  grant  of,  360. 

duty  of  owners  of  market,  360. 

disturbance  of,  360. 

market  overt,  sale  in,  281,  745. 

MARRIAGE, 

claim  far  damages  for  breach  of  promise  to  marry,  191,  192. 
the  like,  alleging  seduction,  192. 

the  like  upon  an  absolute  repudiation  of  a  promise  to  marry  upon  the  happen- 
ing of  a  future  event  made  before  the  happening  of  the  said  event,  193. 
denial  of  an  alleged  promise  of  marriage  with  a  defence  of  the  infancy  of  the 
defendant  at  the  time  of  the  promise,  a  defence  that  the  plaintiff  was  not 
ready  and  willing  to  marry  the  defendant,  and  that  a  reasonable  time  had 
not  elapsed,  640. 
defence  that  the  promise  was  conditional,  and  that  the  condition  has  not  been 
performed,  640.  t  .    .ju. 

defence  that  after  making  the  promise  the  defendant  discovered  that  the  plaintiff 

was  not  chaste,  641. 
defence  of  rescission  or  exoneration  before  breach,  641. 
defence  that  the  defendant  was  induced  to  make  the  promise  by  fraud,  566. 
promises  to  marry  not  within  Statute  of  Frauds,  191. 
promises  to  pay  money,  &o.,  in  consideration  of  marriage,  191. 
promise  to  marry  within  a  reasonable  time,  191. 
promise  by  person  already  married,  191. 
breach  of  promise  by  marrying  third  party,  191. 
bankruptcy,  effect  of  on  promise  to  marry,  73. 
change  of  parties  on,  23. 
executor,  when  can  sue  or  be  sued,  134,  191. 
measure  of  damages,  192. 
action  by  infant,  192. 

plaintiff's  evidence  requires  corroboration,  19^. 
seduction,  allegation  of,  192. 
defence,  what  is  sufficient,  640. 
condition  precedent,  non-fulfilment  of,  640,  641. 
defence  of  exoneration,  641,  642. 
marriage  brokerage  contracts,  592. 
And  see  Chanob  op  Pabties  ;  Husband  and  Wipe. 
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MARRIED  WOMAN. 

See  Htjsband  and  Wife. 

MASTER, 

powers  of,  907. 

appeal  from  order  of,  907 

MASTER  AND  SERVANT, 
actions  on  contracts, 
statements  of  claim : 
for  salary  or  wages  diLe,  193. 

for  vfrongful  dismissal  by  a  servant  engaged  for  a  definite  time,  193. 
the  like  by  a  servant  entitled  to  notice,  194. 

by  a  commercial  traveller,  for  wrongful  dismissal  and  commission,  195. 
like  claims  by  agent,  manager,  clerk,  t&c,  196. 

against  a  servant  for  breach  of  contract  by  carrying  on  business  within  a  certain 
distance,  189. 
defences,  &c.,  in  actions  on  contracts  : 

denial  of  an  alleged  contract  of  employment,  493. 
denial  of  the  alleged  terms  of  the  employment,  642. 

defence  to  an  action  for  wrongful  dismissal,  denying  the  alleged  breach,  642. 
defence  to  a  like  action  that  the  service  was  determined  by  notice,  643. 
the  like  where  the  fact  that  the  service  was  determinable  by  notice  is  not  shown 
in  the  plaintiff's  claim,  or  where  the  defendant  relies  upon  a  local  custom 
as  annexing  that  term  to  the  agreement,  643. 
reply  that  the  notice  was  waived,  643. 

defence  justifying  a  dismissal  on  the  ground  of  misconduct,  643. 
defence  justifying  a  dismissal  on  the  ground  of  incom,petency,  644. 
defence  of  the  Statute  of  Frauds  in  actions  for  wrongful  dismissal,  575. 
action  for  wrongful  dismissal,  193,  614. 
measmre  of  damages  for  wrongful  dismissal,  193. 
renunciation  by  master  before  commencement  of  service,  193,  194. 
specific  performance  of  contracts  of  personal  service,  194. 
part  performance,  615. 
contract  with  domestic  servants,  194. 
contract  of  service  for  indefinite  time,  194. 
custom  as  to  determining  service,  194,  195. : 
construction  of  contracts  as  to  notice,  194,  195,  644. 
contracts  of  service  and  of  agency,  distinction,  195. 
traveller  paid  by  commission,  195. 
dismissal,  what  amounts  to,  642. 

defence  that  the  service  was  determined  by  notice,  642,  643. 
dismissal  without  notice,  what  justifies,  643,  644. 
particulars  of  misconduct  or  incompetence,  644. 
dissolution  of  contract  by  death,  644. 
permanent  incapacity,  644,  645. 
And  see  Apprentice  ;  Work,  &o. 
actions  for  wrongs  : 

I.  Actions  by  master  or  servant  against  third  parties  : 
claim  for  enticing  away  the  plaintiffs  servant,  361. 

form  under  the  old  practice  for  maliciously  enticing  away  a  singer  and  procuring 

her  to  break  her  engagements,  361. 
claim  for  loss  of  services  by  the  seduction  of  the  plaintiff's  servant,  362. 
for  other  forms  of  claim  for  loss  of  services  :   see  Trade  Dispute. 
defence  to  an  action  for  seduction  with  a  denial  of  the  alleged  service  and 
damage,  788. 

action  for  loss  of  services,  361,  788. 

action  for  enticing  away  servant,  361,  788. 

services  of  children,  361,  362. 

action  for  seduction  of  servant,  362,  363,  788. 

what  defences  must  be  specially  pleaded,  788. 

where  acts  charged  amount  to  felony,  788. 

II.  Actions  against  the  master  by  third  parties  : 

claim  against  the  owner  of  a  motor  car  for  injuries  caused  by  the  negligent 
driving  of  his  servant,  363. 


Digitized  by  Microsoft® 


INDEX  1001 

MASTER  AND  SERY ANT— continued. 

II.  Actions  against  the  master  by  third  parties — continued. 

claim  against  a  railway  company  for  negligence  of  their  servants  at  a  level 

crossing,  314. 
claim  for  injury  caused  by  the  negligence  of  the  defendants^  servant  in  leaving 

a  horse  and  van  unattended  in  a  public  street,  372. 
claims  against  a  master  for  trespasses  by  his  servants  :  see  Tbbspass. 
defence  to  an  action  brought  against  a  master  for  an  alleged  wrongful  act  of  his 

servant,  789. 
the  nice  in  an  action  for  negligent  driving,  789. 

actions  by  servants,  assistance  of  master  in,  352. 

liability  of  master  for  arrest,  &c.,  by  servant,  353. 

liability  of  master  for  acts  of  servant,  363,  366,  836. 

liability  for  persons  employed  by  servants,  363. 

liability  for  volunteers,  790. 

liability  for  felonious  acts  of  servants,  542,  543. 

cab  proprietor,  liability  of,  363. 

contractor,  liability  for  acts  of,  363,  364,  374,  642,  794. 

duty,  effect  of  imposition  of,  364,  794. 

liability  of  corporations  for  acts  of  servants,  278,  368,  369. 

III.  Actions  against  the  master  by  his  servants  : 

claim  for  employing  servant  to  work  upon  unsafe  scaffolding,  376. 

claim  for  injuries  caused  by  neglect  of  e/mployer  to  fence  dangerous  m,achinery, 

315. 
claim  for  requiring  servant  to  use  an  unsafe  floor  and  ways,  377. 
defence  of  common  employment,  789, 

defence  of  an  award  under  the  Workmen's  Compensation  Act,  791,  792. 
defence  of  compensation  under  thnt  Act,  792. 
defence  of  a  scheme  under  that  Act,  792. 
forms  of  plea  under  former  system,  789. 

liability  of  master  for  improper  appliances,  &c.,  376,  789. 

duty  of  master,  376. 

defences  open  to  master,  789,  790,  794. 

defence  of  common  employment,  309,  376,  790,  791. 

volenti  nonfit  injuria,  principle  of,  789,  791. 

Employers'  Liability  Act,  309. 

Workmen's  Compensation  Acts,  791. 

award  under  those  Acts,  effect  of,  791,  792. 

claim  withdrawn,  effect  of,  792. 

contracting  out  scheme,  791,  792. 

contributory  negligence,  376,  790,  791,  794,  795. 

statutory  defence  of  notice  of  accident,  560. 

acceptance  of  compensation  under  award  of  Police  Court  magistrate, 
762. 

volunteer,  position  of,  790. 

detention  of  workman  refusing  to  work,  854. 
And  see  Agent  ;  Appkentice  ;  Guaeantee  ;  Negligence. 

MATERIAL  FACTS,  8,  879. 

MAYOR'S  COURT, 

removal  of  actions  by  certiorari,  33. 
payment  under  foreign  attachment  in,  504. 

MEDICAL  ATTENDANCE, 

claim  for  medical  or  surgical  attendance  and  medicines,  dc,  197. 
daim  against  a  medical  practitioner  for  negligence  and  unskilfulness  in  the 
treatment  of  a  patient,  377. 

actions  for  medical  attendance,  &c.,  197. 

professional  practice  as  to  actions,  197. 

actions  by  apothecaries,  197. 

provisions  as  to  dentists,  197. 

provisions  as  to  veterinary  surgeons,  197. 

mode  of  pleading,  197. 

defence  of  want  of  registration,  197. 
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MEDICAL  ATTENDANCE— co»<iJiM€<i. 

defence  or  counterclaim  on  ground  of  negligence,  646. 
mandamus  to  restore   name  of  medical  practitioner  or  dentist  to 
register,  787. 
And  see  Work. 

MERCANTILE  AGENT,  780. 

MERCANTILE    CONTRACT, 

when  parties  to  entitled  to  declaration,  42. 

MERCHANTS,   CUSTOM  OP,  11. 

MERGER, 

defetice  to  an  action  for  a  simple  contract  debt  of  merger  by  a  covenant  of 

the  defendant  to  pay  the  debt,  646. 
defence  to  an  action  on  a  contract  of  a  judgment  recovered  by  the  plaintiff 

for  the  same  claim  in  a  former  action,  614. 
plea  of  merger  of  part  of  a  plaintiff's  claim  by  a  deed  dealing  with  such  part 
only,  648. 

merger  of  debt  in  higher  security,  646,  647. 
merger  by  judgment  recovered,  614,  615,  648. 
merger  by  deed,  in  what  cases,  647,  648. 
in- case  of  a  bond,  100,  647,  648. 

MESNE   PROFITS, 

claim  by  landlord  against  tenant  for  arrears  of  rent  and  for  mesne  profits,  883, 
892. 

definition  of,  872. 
when  may  be  claimed,  41,  873. 
assessment  of,  873. 
parties  in  claim  for,  873,  874. 
joinder  of  claim  for,  878. 
for  what  period  claimed,  883. 
special  indorsement  of  claim  for,  44,  879,  882. 
And  see  Landlobd  and  Tbnaiit  ;  Eecoveby  or  Land  ;  Trespass 
TO  Land. 

MIND,  CONDITION  OF, 
how  pleaded,  10. 

MINES.    See  Support  of  Land. 

MISCHIEVOUS    ANIMALS.    See  Animals. 

MISJOINDER.    -See  Joinder. 

MISNOMER,  30. 

MISREPRESENTATION.    See  Fraud  ;  SIistake. 

MISTAKE, 

claim  for  money  received  where  the  money  has  been  paid  by  mistake,  202. 
defence  of  mistake  in  an  action  upon  a  deed  or  agreement  in  viriting,  648. 
the  like  with  a  counterclaim  for  rectification,  649. 

defence  of  mistake  should  be  specially  pleaded,  648 

setting  aside  or  rectification  of  documents,  648,  649,  650. 

mistake  of  one  party  only,  649. 

mistakes  of  fact  and  of  law,  637,  650. 

alteration  of  documents  by,  497,  498. 

in  value  of  goods  distrained,  298. 

innocent  misrepresentation,  649. 

clerical  errors,  650. 

payments  made  by  mistake,  71,  202-204. 

foreign  judgment  obtained  by,  612. 

MITIGATION   OF   DAMAGES,  446,  774,  776. 
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MONEY  LENT, 

daimfor  money  lent,  198. 

the  like  with  a  claim  for  interest,  198. 

defence  denying  the  lending,  651. 

defence  that  the  sum  lent  was  less  than  the  amoi/,rU  claimed,  651. 

counterclaim  for  money  lent,  464. 

defence  and  counterclaim  under  the  Money-lenders  Act,  1900.  .651. 

claim  for  money  lent,  when  appropriate,  197,  198. 

effect  of  acknowledgment  under  seal,  198. 

executor,  liability  of,  for,  134. 

to  wife  separated  from  husband,  149. 

mortgage  debt,  when  recoverable  as,  207,  208. 

void  bill  of  sale,  when  action  for,  lies  on,  208. 

relief  in  cases  under  the  Money-lenders  Act,  1900.  .651,  652,  653. 
And  see  Gamtmo  ;  Illeqauty. 

MONEY  PAID, 

claim  for  money  paid,  198. 

claim  by  agent  for  moneys  paid  under  his  employment,  51        , 

defence  denying  the  payment,  653. 

denial  of  request,  653. 

claim  for  money  paid,  when  applicable,  198. 

actual  payment  necessary,  198. 

executor,  liability  of,  for,  134. 

payment  at  request  of  defendant,  198. 

request,  when  implied,  198,  199. 

payment  under  legal  compulsion,  199. 

payment  under  distress,  199. 

payment  under  indemnity,  199. 

payment  in  execution  of  an  illegal  contract,  &c.,  592. 

specific  denials,  when  necessary,  653. 
And  see  Gaming  ;  iLLBaAiiTY  ;  Indemnity. 

MONEY  RECEIVED, 

claim  for  money  received,  200. 

the  like  against  a  collector  and  estate  agent,  202. 

the  like  where  the  money  has  been  paid  by  mistake,  202. 

the  like  where  the  money  was  paid  for  a  consideration  which  has  failed,  204. 

claim  against  a  wrongdoer  waiving  the  tort  and  claiming  the  proceeds,  205. 

claim  for  wrongful  conversion  of  cheques  and  bills  belonging  to  the  plaintiff, 

with  an  alternative  claim  for  the  proceeds  thereof,  206. 
claim  for  money  admitted  to  have  been  received  for  the  use  of  the  plaintiff,  206. 
claim  by  a  principal  for  money  received  by  his  agent  as  a  bribe  or  secret  com- 
mission, 56. 
claim  against  an  agent  employed  to  sell  goods  for  not  accounting  for  or  paying 

over  moneys  received  by  him,  49. 
claim  against  a  carrier  for  overcharges,  112. 
claim  for  the  return  of  a  premium  paid  on  a  policy  of  insurance,  where  the  risk 

never  attached,  162. 
defence  denying  the  receipt  of  the  money,  654. 
denial  of  the  receipt  of  the  money  for  the  use  of  the  plaintiff,  654. 
defence  that  the  money  was  received  in  a  joint  venture  which  failed,  654. 
defence  of  account  settled,  486. 

claim  for  money  received,  when  applicable,  199,  518. 

mode  of  pleading,  200,  654. 

particulars  of,  917. 

executor,  liability  of,  for,  134. 

what  is  equivalent  to  money,  200. 

money  received  by  sheriff  in  execution  of  writ,  200,  203. 

fees  pertaining  to  an  office,  200. 

agent  receiving  money  from  principal,  200. 

authority,  when  it  cannot  be  revoked,  200. 

money  paid  under  duress,  200,  201. 

money  paid  under  compulsion  of  law,  200,  203. 

excessive  fees  and  overcharges,  200,  201. 

carrier,  overcharge  to,  201. 

arbitrator,  excessive  charge  to,  201. 


Digitized  by  Microsoft® 


1004  INDEX 

MONEY   R'ECmYED— continued. 

money  recovered  in  action,  201. 

money  obtained  by  fraudulent  misrepresentations,  201. 

money  paid  upon  illegal  contract,  201. 

money  paid  under  oopipromise  of  action,  202. 

money  paid  under  mistake,  71,  202,  203,  204. 

money  paid  for  consideration  which  has  failed,  204,  518. 

demand  before  action,  when  required,  203. 

freight  paid  in  advance,  205. 

goods  or  securities  wrongfully  obtained  and  converted,  205. 

claim  for  lost  banker's  notes,  526. 

money  obtained  by  fraud,  205. 

trust  money,  207. 

executor  or  administrator,  when  chargeable  for  money  received  in 

respect  of  legacy,  207. 
defence  of  account  settled,  486. 

MORTGAGE, 

claim  on  the  covenant  for  payment  in  a  mortgage  deed,  207. 

claim  for  interest  due  under  a  covenant  in  a  mortgage  deed,  where  the  plaintiff 

does  not  claim  repayment  of  the  principal  sum  due,  208. 
a  like  form  by  the  transferee  of  a  mortgage,  209. 
claim  by  mortgagee  against  mortgagor  for  recovery  of  the  land,  896. 
the  like  on  determination  of  a  tenancy  at  will  created  by  an  attornment  clause, 

884. 
defence  to  an  action  upon  a  covenant  for  payment  in  a  mortgage  deed,  655. 

special  indorsement  of  claim  on,  45. 

in  what  cases  mortgage  debt  recoverable  as  money  lent,  207,  208. 

remedies  of  mortgagee,  208. 

power  of  sale  upon  default,  208. 

actions  by  mortgagor,  208,  876,  896,  897. 

of  reversion,  874. 

of  a  debt,  &c.,  may  be  an  absolute  assignment,  504. 

patent,  mortgagor  in  possession  of,  391. 

surrender  to  mortgagor,  621. 

power  to  stay  actions  to  enforce  mortgages,  655. 

when  mortgagor  attorns  tenant,  884. 

when  mortgagor  pays  under  duress,  200. 

payment  of  rent  to  mortgagee,  617. 

limitation  of  actions  on,  631, 904,  905,(Mirf  seeLmiTATiON,  Statutes  or. 

powers  of  mortgagor  in  possession,  896. 

action  by  mortgagee  against  mortgagor  for  possession,  896.  ■ 

effect  of  Agricultural  Holdings  Act,  896,  897. 

MOTOR  CAR.     See  Mastek  and  Servant  ;  Negligence. 
MUTUAL  CREDIT,    fi'ee  Set-opp. 


NAMES  OF  PARTIES.    See  Pasties. 

NECESSARIES.    See  Husband  and  Wife  ;  Infancy  ;  Insanity. 

NEGATIVE  PREGNANT,  450. 

NEGLIGENCE, 

statements  of  claim  : 
for  injuries  done  hy  the  negligei)!  driving  of  the  defendant  or  his  scriani,  367. 
by  a  passenger  against  a  railway  company,  for  damages  for  personal  injuries 

sustained  in  a  collision,  272. 
against  a  bailee  for  negligence  in  keeping  goods,  269. 
by  a  married  woman  for  personal  injury  hy  shock  caused  by  a  van  being 

negligently  driven  into  the  public-house  where  she  was  serving,  370. 
for  negligently  driving  a  train  against  the  plaintiff,  370. 
against  a  railway  company  for  the  negligence  of  their  porter,  who  knocked  the 

plaintiff  down  with  a  truck,  371. 
the  like  where,  the  injuries  arose  from  the  negligence  of  the  defendants  in  not 

sufficirntli/  lighting  a  station,  371. 
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against  a  railway  company  for  negligence  at  a  level  crossing,  314. 

for  injuries  by  neglect  of  employer  to  fence  dangerous  machinery,  315. 

for  injury  caused  by  negligently  leaving  u.  horse  and  van  unattended  in  a 

public  street,  372. 
against  the  owner  of  a  motor  car  for  injuries  caused  by  negligent  management 

of  it  by  his  servant,  363,  372. 
for  damage  done  to  the  plaintiff's  house  by  the  defendant  negligently  pulling 

down  the  adjoining  house,  373. 
against  the  occupier  of  a  shop  by  a  customer  injured  by  falling  through  a 

trapdoor  left  open  and  unguarded,  373. 
against  the  landlord  of  flats  for  injury  on  the  common  staircase,  375. 
against  carriers  by  the  executor  of  a  passenger  killed  by  the  negligence  of  the 

defendants,  308. 
by  a  servant  against  his  master  for  employing  him  to  work  upon  an  unsafe 

scaffolding,  376. 
the  like  for  requiring  him  to  use  an  unsafe  floor  and  ways,  377. 
for  injuries  to  a  ship  and  cargo  by  the  defendant's  negligent  iiavigation  of 

another  ship,  400. 
against  a  solicitor  for  negligence  in  the  conduct  of  his  client's  business,  242, 

243. 
against  an  architect,  266. 
by  husband  and  wife  for  damages  for  negligence  causing  personal  injury  to 

the  wife,  the  husband  claiming  in  respect  of  the  damage  to  Jiimself,  333. 
against  a  medical  practitioner  for  negligence  in  the  treatment  of  a  patient, 

377. 
forms  of  declaration  under  the  old  system  of  pleading,  371,  372,  378. 
defences,  &c. . 

defence  to  an  action  of  negligence,  794. 

denial  of  the  alleged  negligence,  with  a  plea  of  contributory  negligence,  731. 

defence  of  contributory  negligence,  794. 

reply  thereto  that  the  defendant  might,  by  the  exercise  of  ordinary  care,  liave 

avoided  causing  the  injury,  795. 
defence  to  a  claim  by  an  architect  that  he  was  negligent  and  his  work  useless, 

with  a  counterclaim  for  damages,  725. 
defence  by  a  master  to  a  claim  for  the  alleged  negligent  driving  by  his  servant, 

789. 
defence  to  an  action  of  negligence  that  the   carriage   (or  train)   was   not 

under  the  management  of  the  defendants'  servants,  795. 
defence  to  an  action  for  trespass  that  it  was  caused  by  the  plaintiff's  own 

negligence,  796. 
defence  to  an  action  by  customer  for  injuries  from  falling  through  a  hole  in  a 
shop  floor,  796. 

action  for,  when  it  lies,  367,  368. 

what  must  be  pleaded,  36,  368,  917. 

particulars  of,  35,  917. 

duty,  when  necessity  to  allege,  367,  368,  374. 

how  described  or  defined,  368. 

negligence  and  fraud,  318. 

extraordinary  accidents,  368,  369. 

inevitable  accident,  794. 

liability  of  corporate  bodies,  &c.,  278,  368,  369,  370. 

railway  companies,  liabiUty  of,  368,  369,  728,  750. 

presumption  of,  from  accident,  369. 

liability  for  selling,  hiring,  &c.,  dangerous  things,  370. 

judge  and  jury,  functions  of,  372. 

intervention  of  third  party,  372. 

provisions  of  Motor  Car  Act,  1903. .  .372. 

right  of  support  for  a  house,  373. 

pulling  down  adjoining  house,  374. 

occupier  of  land,  duty  of,  374,  382,  796. 

infant,  Uability  for  injuries  to,  374,  790,  795. 

liability  of  master  for  negligence  of  servant,  363. 

liability  of  master  to  servant,  376,  789. 

liabiUty  for  negligence  of  contractors,  363,  364,  374,  542,  794. 

liability  of  highway  authorities,  330,  331. 
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liability  of  arbitrator,  261. : 
liability  of  architect,  261,  322. 
liability  of  landlord  of  flats,  375. 
licensee,  position  of,  375. 

what  defences  must  be  specially  pleaded,  794,  795,  790. 
as  defence  to  action  for  work  done,  714,  715. 
contributory  negligence,  376,  790,  791,  794,  795. 
damages,  pleading  to,  794. 
And  see  CASBJEa ;  Master  and  Servant;  Shippinq. 

NEGOTIABLE  INSTRUMENT.    See  Bnx  or  Exchange. 

NEXT  ERIEND,  19,  24,  153,  598. 
And  see  Infant. 

NEW  ASSIGNMENT, 

under  former  system  of  pleading,  477,  844. 

NEWSPAPER.    See  Libel. 

NON-JOINDER.     See  Parties. 

NOT  GUILTY  BY  STATUTE, 

defence  of  Not  Chiilty  by  Statute,  749,  797. 

right  of  pleading,  449,  453,  749,  797,  838,  928. 
mode  of  pleading,  449,  797,  798. 

effect  of  Public  Authorities'  Protection  Act,  1893.  .449,  797,  798,  814. 
defences  admissible,  797. 
period  of  limitation,  797. 
And  see  Pfblio  Authokities. 

NOTICE, 

how  pleaded,  11,  929. 

of  action,  14,  479,  480,  798,  923. 

of  assignment,  65,  504. 

of  an  award,  501. 

of  accident,  560. 

of  breach  of  covenant,  900,  901,  902. 

of  condition  restricting  liability,  69. 

of  damnification,  150,  595. 

of  default,  141,  142. 

of  discontinuance,  13,  475,  660. 

of  dishonour  :  see  Bill  of  Exchange. 

of  distress,  302. 

of  a  fact,  38,  110. 

of  loss,  601,  608,  609. 

of  mistake,  203. 

of  special  defences  in  trial  without  pleadings,  442. 

of  want  of  repair,  176,  620. 

to  quit,  884,  885,  897. 

to  surety,  141,  150. 

terminating  employment :  see  Master  and  Sbbvant. 

third  party :   see  that  title. 

NOTICE  IN  MTIGATION  OF  DAMAGES, 

notice  of  the  defendant's  intention  of  giving  evidence  of  an  apology  in  mitiga- 
tion of  damages  under  the  Libel  Act,  1843.  .774. 
notice  of  matters  the  defendant  intends  to  rely  on  in  mitigation  of  damages,  776. 
provisions  of  Libel  Act,  1843.  .774. 
time  for  delivery  of,  440,  774,  776. 
incorporation  of  in  Defence,  774. 
effect  of,  446,  776. 
particulars  required  in,  776. 

NOTICE   OF  ACTION, 

defence  that  no  notice  of  action  was  given  as  required  by  statute,  798. 
former  enactments  requiring  notice  of  action,  798,  799. 
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Public  Authorities'  Protection  Act.  1893,  effect  of,  342,  799,  814. 

length  of,  799. 

waiver  of,  what  amounts  to,  799. 

tender  of  amends,  799 

when  notice  invalid,  799. 

notice  of  intention  to  proceed,  14. 

NOTICE   OF  TRIAL,  14,  479,  480,  798. 
short  notice,  14,  923. 

NOTING, 

expenses  of,  80. 
And  see  Bujl  op  Exchange. 

NOVATION, 

defence  of  an  agreement  between  the  plaintiff,  the  defendant  and  a  third  party 
that  the  defendant  should  be  discharged  and  the  third  party  be  accepted  by  the 
plaintiff  as  his  debtor  instead,  483. 

accord  and  satisfaction  by  way  of,  485. 

NUISANCE, 

statements  of  claim : 
for  causing  a  nuisance  by  smells  and  vapours ;   claiming  damages  and  an 

injunction,  379. 
for  a  nuisance  in  carrying  on  a  noxious  manufacture  near  the  plaintiff's  land, 

380,  381. 
for  a  nuisance  in  the  erection  of  a  building,  382. 

6^  a  riparian  proprietor  for  a  nuisance  by  pollution  of  the  water  in  a  river,  434. 
for  placing  on  a  highway  an  obstruction  over  which  the  plaintiff  fell,  384,  385. 
for  keeping  open  and  unfenced  a  dangerous  cellar  adjoining  a  public  highway, 

385. 
forms  of  declaration  under  the  old  system  of  pleading,  384,  386. 
defences : 
defence  to  an  action  for  nuisance,  799. 
defence  in  an  action  for  pollution  of  water  where  the  plaintiff  claims  an 

injunction  and  damages,  858. 
defence  to  an  action  for  injuries  caused  by  keeping  open  and  Viufenced  a 

dangerous  cellar  adjoining  a  public  highway,  800. 
defence  in  a  like  action  by  a  reversioner  :  see  Bevebsion. 
defence  justifying  a  trespass  to  abate  a  nuisance,  800. 
defence  justifying  an  entry  on  the  plaintiff's  land  to  remove  an  obstruction  to 

the  defendant's  ancient  lights,  783. 
defence  justifying  the  removal  of  nuisances  on  a  public  highway,  865. 
forms  of  plea  under  the  old  system,  801. 
nuisance,  public  and  private,  379. 
when  action  lies,  379,  381. 
damages  for,  41,  379,  389. 
obstructions  to  highway,  379. 
obstruction  of  light  or  air,  349,  350. 
continued  nuisance,  379. 
injunction  against,  379,  380,  381. 
duty,  breach  of,  379,  380. 
by  real  property,  liability  for,  379. 
landlord,  liability  of,  for,  379. 
where  landlord  liable  and  tenant  paySj  199. 
statutory  authority,  379,  380. 
of  smoke,  noise,  smells,  &e.,  380. 
acts  of  several  persons  together  causing  a,  381. 
temporary  inconvenience,  381. 
highway,  nuisance  on  or  adjoining,  384,  385. 
third  party,  liability  for  act  of,  385. 
pollution  of  a  stream,  434. 
escape  of  sewage,  liability  for,  382. 
occupier  of  land,  duty  of,  374,  382. 
dangerous  substances,  383. 
act  of  God,  383. 
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revereion,  nuisance  as  injury  to,  395. 
mode  of  pleading  defences  in  actions  for,  799. 
entry  for  abatement  of  nuisances,  800. 
And  see  Reversion  ;  Trespass. 


OBJECTION  IN  POINT  OF  LAW, 

precedents  of  objections  in  point  of  law,  451-453. 
option  to  take,  1,  440,  475,  908,  911,  928,  934. 
what  it  admits,  451. 
party  not  compelled  to  raise,  911. 
how  taken,  451. 
argument  of,  451,  911. 
illegality  of  contract  as,  581. 

OBJECTIONS, 

technical,  to  pleadings,  12,  907. 

OFFICERS.    See  Public  Authorities. 

ORDER  III.,  r.  6.  .44^6,  442,  879,  882,  883,  923,  925,  930,  931. 
And  see  Sfbcial  Indorsement. 

ORDER  XIV..  .6,  45,  662,  931. 


PARLIAMENT, 

acts  of,  need  not  be  pleaded,  11. 
custom  of,  need  not  be  pleaded,  11. 
pleading  the  general  issue,  932,  933. 
And  see  Act  of  Parliament  ;  Law. 

PART  PERFORMANCE, 

counterclaim  for  specific  performance  of  a  contract  that  has  been  part  per 
formed,  682. 

as  reply  to  plea  of  Statute  of  Frauds,  574. 
effect  of,  in  claims  for  specific  performance,  173. 
application  of  doctrine  to  contract  of  serrlce,  645. 

PARTICULARS, 

general  form  of  particulars,  919. 

particulars  delivered  by  an  executor  in  an  action  by  him,  310. 
particulars  of  breaches  in  action  for  infringement  of  a  patent,  391. 
particulars  of  objections  by  the  defendant  in  an  action  for  infringement  of  a 
patent,  805. 

former  practice  as  to,  446,  913. 

what  must  be  given,  34,  927. 

application  for,  8,  914,  918. 

costs  of  further,  914,  918,  927. 

object  of,  914,  927. 

where  writ  indorsed  for  trial  without  pleadings,  914. 

discovery  before  giving,  915. 

additional  particulars,  914,  919. 

pleading  to,  446. 

in  counterclaim,  463. 

in  set-off,  685. 

amendment  of  particulars,  392,  919,  920. 

oppressive,  914. 

necessary  under  certain  statutes,  918. 

when  delivered  separately  from  pleading,  913,  914. 

when  application  for  wiU  be  refused,  914,  915. 

disclosure  of  evidence  by  giving,  915. 

application  to  set  aside,  920. 

time  for  pleading  after  delivery  of  particulars,  14,  919,  927. 

order  for,  does  not  operate  as  stay,  919. 

of  fraud,  breach  of  trust,  &c.,  8,  913,  916. 
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of  breach  of  contract,  36. 

of  damage,  37,  916. 

of  negligence,  35,  917. 

of  inevitable  accident,  845. 

of  loss  of  custom,  37. 

of  special  damage,  37. 

of  conspiracy,  916. 

of  credit  item,  916. 

of  heirship,  917. 

of  lien,  776. 

of  lump  sums,  917. 

of  money  had  and  received,  917. 

of  negligence,  917. 

of  money  paid  into  Court,  660,  661,  918. 

of  seduction,  362,  363,  918. 

of  unfair  and  exorbitant  prices,  714. 

of  infringement  of  trade  mark,  918. 

of  objections  to  patent,  802,  804. 

of  infringement  of  patent,  389-391. 

of  necessity  for  self-defence,  845. 

in  action  for  an  account,  47,  930. 

in  actions  for  extraordinary  use  of  highway,  332. 

in  actions  for  libel,  343,  769,  770,  916. 

in  actions  for  slander,  402,  916. 

in  actions  for  slander  of  title,  405. 

in  actions  for  breach  of  promise  of  marriage,  640. 

in  actions  for  dismissal  of  servant,  644. 

in  actions  against  carriers,  107,  917. 

in  actions  for  false  imprisonment,  849,  916. 

PARTIES, 

joinder  of,  16-28,  31,  146,  278,  328,  876-878,  925. 
to  actions  of  contract,  16,  17,  22,  23,  27. 

of  tort,  17,  27,  278,  328. 

for  the  recovery  of  land,  17,  18,  870,  876-878. 
names  of,  21,  210. 

in  an  action  by  or  against  a  firm,  20,  210,  387,  582,  655. 
joint  and  several,  16,  17,  27,  28,  387. 
joint  contractors,  16,  17,  27,  32,  123. 
joint  tort-feasors,  17,  27,  124,  199. 

change  of,  21-25,  32,  73,  137,  443,  582,  and  see  CotrNTBROLAiM. 
death  of,  23,  24,  137,  210,  655. 

representative  character  of,  20,  21,  33,  34,  130,  275,  428,  931. 
character  in  which  party  sues,  21,  30,  130,  461. 
alternative,  27,  28,  55,  i46,  367,  925. 

to  set-ofE  or  counterclaim,  461,  462,  465,  466,  684,  and  see  tha  title. 
misnomer  of,  30. 

misjoinder  or  non-joinder  of,  22,  23,  131,  441,  461,  912,  926. 
relief  sought  by  each  must  be  stated,  39. 

executors  and  administrators,  17,  130,  131,  134,  and  see  that  title. 
husband  and  wife,  146,  147,  333,  441,  757,  and  see  that  title. 
partners,  210,  387,  582,  and  see  that  title. 
reversioner  and  tenant,  395. 
in  actions  for  defamation,  278,  386. 
in  actions  against  carriers,  106,  107,  546. 
in  actions  on  bill  of  exchange,  78. 

PARTNER, 

claim  by  one  firm  against  another  in  the  firm's  name,  210. 

claim  by  a  surviving  partner  for  the  price  of  goods  sold  and  delivered  by  himself 

and  his  deceased  partner  where  the  latter  died  before  writ  issued,  210. 
claim  against  a  new  firm  for  a  debt  due  from  the  old  firm  for  which  they  have 

by  agreement  become  liable,  211. 
claim  by  a  trustee  in  bankruptcy  and  a  solvent  partner  cf  a  bankrupt,  74. 
defence  by  a  defendant  firm,  655. 
B.L.  64 
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PARTNER— cow^iwaed. 

defence  by  an  individual  partner,  655. 

defence  of  a  retired  partner  of  a  discharge  by  agreement,  656. 

Partnership  Act,  1890,  codifies  the  law,  209. 

powers  of  partners,  209. 

secret  partners,  position  of,  209. 

who  may  sue  and  be  sued,  209,  210,  386. 

actions  between  partners,  210,  655. 

partnership  accounts,  actions  for  taking,  48,  210. 

may  sue  or  be  sued  in  the  firm  name,  20,  30,  210. 

how  they  defend  when  sued  as  a  firm,  20,  210,  655,  and  see  Parties. 

what  constitutes  partnership,  209. 
■      liability  of  partners,  209,  387. 

rights  of  partners,  209,  210. 

composition  of  firm,  right  of  defendant  to  particulars  of,  210. 

judgment  against,  how  enforced,  210. 

death  of,  effect  of,  75,  210,  211,  655. 

dissolution  of  partnership,  effect  of,  210,  211. 

executors  of  deceased  partner,  liability  of,  211. 

partners  as  joint  creditors,  482. 

partners  as  joint  debtors,  495. 

PASSENGER.    -See  Cabriek. 

PASSING  OFF. 

claim  in  an  action  brought  against  the  defendarUs  for  passing  off  their  goods 
as  the  plaintiffs  goods,  387. 
privileges  of  patent,  387. 
what  must  be  pleaded,  387,  388. 
And  see  Patent. 

PASTURE, 

claim  for  the  itse  of  pasture,  58. 

pasture,  when  the  subject  of  trespass,  421. 
And  see  Common. 

PATENT, 

claim  for  payments  agreed  to  be  made  for  a  licence  to  use  a  patent,  212. 

claim  by  a  patentee  for  infringement,  388,  390. 

the  like  after  amendment  of  specification,  390. 

claim  by  an  assignee  for  infringement,  390,  391. 

particulars  of  breaches,  391,  392. 

defence  to  an  action  for  infringement  of  a  patent,  802. 

defence  that  the  invention  was  not  one  for  which  a  patent  could  be  granted,  803. 

defence  that  the  specification  was  insufficient,  804. 

general  defence  of  invalidity  referring  to  particulars  of  objection,  804. 

particulars  of  objections,  805,  806. 

grant  of,  388,  389,  802. 

existence  of,  when  pleaded,  36. 

infringement  of,  389,  390,391. 

when  action  lies  under,  212,  387,  389,  391,  761. 

invalid,  money  paid  for,  204. 

relation  to  Copyright  Act,  291. 

licence  to  use,  212,  391. 

co-owners  of,  389. 

estoppel  of  licensee,  212. 

amendment  of  specifications,  390. 

assignment  of,  212,  390,  391,  656,  803. 

particulars  of  breaches  in  action  for  infringement,  389,  390,  391. 

revocation  of,  802. 

scire  facias  abolished,  802. 

denial  of,  802. 

particulars  of  objections,  802,  804,  805. 

when  patent  void,  802,  804. 

publication  of,  803. 

importation  of,  from  abroad,  803. 

specifications,  804. 
And  see  Passing  Off. 
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PAWNBROKER, 

action  by,  when  it  lies,  213,  281. 
rights  of  owner  of  property  wrongfully  pledged,  213. 
delivery  of  thing  pledged,  213. 
pawning  goods  in  payment  of  debt,  745. 
warranty  on  goods  sold  by,  259. : 
And  3ee  Lien. 

PAYMENT, 

defence  of  payment  before  action,  656. 

defence  to  an  action  for  a  simple  contract  debt  of  payment  after  a,ction,  659. 
defence  to  an  action  upon  a  covenant  for  the  payment  of  a  liquidated  amount 
in  money  at  a  spec{jied  time  of  payment  on  the  day  named  in  the  covenant, 
657. 
defence  to  a  like  action  of  payment  after  the  day  named  in  the  covenant,  658. 
defence  of  accord  and  satisfaction  by  payment  of  a  smaller  sum  by  a  third  party, 

484. 
defence  to  an  action  on  a  common  money  bond  of  payment  on  the  day  named 

in  the  bond,  536. 
defence  to  a  like  action  of  payment  after  the  day  named  in  the  bond,  536. 
defence  of  payment  by  set-off  of  cross-demands  in  a  settled  account  and  payment 

of  the  balance,  487. 
defence  of  an  account  stated  and  payment  of  the  balance  found  due,  671. 
defence  of  payment  to  a  judgment  creditor  of  the  plaintiff  under  an  order  of 
attachment  under  Ord.  XLV.,  506. 

when  must  be  specially  pleaded,  454,  477,  656. 

place  of  payment,  657. 

payment  to  an  agent,  658. 

appropriation  of  payments,  658. 

where  part  of  debt  paid,  481,  657. 

negotiable  security,  effect  of  giving,  657. 

payment  by  cheque,  657,  658. 

payment  by  or  to  one  of  several  joint  debtors  or  joint  creditors,  658. 

PAYMENT  INTO  COURT, 

defence  of  payment  into  Court,  506,  806. 

defence  of  payment  into  Court  as  to  part  of  a  liquidated  claim,  unth  a  defence 

on  the  facts  as  to  the  residue  of  the  claim,,  659. 
defence  appropriating  money  paid  into  Court  pursuant  to  an  order  under 

Ord.  XIV.,  662. 
defence  of  payment  into  Court  together  with  a  defence  in  denial  of  liability, 

662,  807. 
a  like  form  in  an  action  for  trespass  to  land,  807. 

defence  of  payment  into  Court  in  an  action  on  a  common  money  bond,  536. 
defence  to  an  action  on  a  bond  with  a  special  condition  under  the  8  dk  9  Will. 

III.,  c.  11,  of  payment  into  Court  as  to  a  particular  breach  of  the  condition, 

536. 
reply  of  acceptance  of  the  amount  paid  into  Court,  663. 
reply,  to  a  defence  in  which  payment  into  Court  is  pleaded,  with  a  denial  of 

liability,  that  the  sum  paid  in  is  insufficient,  663. 
defence  of  payment  into  Court  in  an  action  for  a  wrong,  806. 
defence  of  payment  into  Court  as  to  the  claim  for  damages  in  an  action  for 

the  detention  of  goods,  746. 
defence  of  payment  into  Court  in  an  action  for  libel  unth  a  denial  of  the  innuendo, 

773. 
defence  of  apology  and  payment  into  Court  to  action  for  a  libel  in  a  news- 
paper or  periodical,  775. 
reply  of  payment  into  Court  in  an  action  of  replevin,  819. 
reply  of  acceptance  of  the  amount  paid  into  Court,  or  that  the  amount  paid 
into  Court  is  not  sufficient,  663. 

when  defendant  may  pay  into  Court,  659,  662,  806. 

mode  of  pleading,  444,  659,  660,  661,  663. 

with  plea  of  tender,  553,  710. 

with  tender  of  amends,  832. 

admitting  liability,  659,  933. 

denying  liability,  659,  661,  806,  933, 

as  condition  of  defence,  45,  476,  662. 
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PAYMENT   INTO   COVRT— continued. 

to  one  of  several  causes  of  action,  660. 

to  part  of  alleged  debt,  660,  661. 

in  respect  of  inconsistent  defences,  660. 

particulars  of,  660,  661,  918. 

acceptance  by  plaintiff,  475,  660-663. 

accrual  of  interest  after  action,  effect  of,  660. 

appropriation  of,  662. 

costs,  how  affected  by,  660,  661,  663,  710,  711. 

communication  to  jury,  933. 

on  a  counterclaim,  466,  661. 

by  third  party,  471. 

by  executor,  562. 

by  one  only  of  two  defendants,  661,  662. 

plaintiff  cannot  deliver  a  "  confession  "  of,  661. 

order  for  delivery  of  goods  on,  746,  776,  777. 

in  actions  for  detention,  746. 

in  actions  for  libel,  659,  773,  774,  775,  806. 

in  actions  under  the  Fatal  Accidents  Act,  1846.  .806. 

in  actions  against  defendants  specially  privileged  by  statute,  806. 

in  action  of  replevin,  819. 

in  action  of  detinue,  746. 

in  action  on  a  bond,  536,  659,  663. 

PEDIGREE, 

facts  of,  when  to  be  pleaded,  184. 

PENAL  STATUTES, 

claim  by  an  informer  in  a  qui  tarn  action,  213. 
other  forms,  213m. 

claim  for  statutory  penalty  not  subject  of  special  indorsement,  213. 

mode  of  pleading,  213. 

damages,  when  can  be  claimed,  213. 

statutory  remedy,  when  exclusive,  213. 

Crown,  when  only  can  sue,  213. 

penal  action  against  sheriff,  396. 

limitation,  period  of,  627,  784. 

defences  to  actions  under,  798. 

PENALTY, 

claim  in  actions  for,  213re. 

counterclaim  for  penalties  on  a  building  contract,  3,  717. 

definition  of,  188,  189. 

distinction  between,  and  liquidated  damages,  188,  189. 

claim  for,  cannot  be  specially  indorsed,  213. 

recovery  of,  effect  of,  762. 

effect  of,  on  claim  for  injunction,  156. 

claim  for  double  value  is  in  nature  of,  187. 

claim  for  double  rent  is  not,  188. 

in  building  contract,  189,  716,  and  see  Woek. 

option  of  plaintiff  on  breach  of  contract  secured  by,  189. 

under  Copyright  Acts,  289,  291. 

subject  of  counterclaim,  not  set-off,  693. 
And  see  Bond  ;     Injunction  ;     Liquidatbd    Damages  ;     Penal 
Statutes. 

PERFORMANCE, 

defence  of  performance  of  condition  of  bond,  535. 
defence  of  matters  excusing  performance  of  condition  of  bond,  535. 
when  must  be  specially  pleaded,  454,  477. 
general  averment  of  performance  of  conditions  precedent,  122. 
See  Bond  ;  Condition  Precedent. 

PHYSICIAN.    See  Medical  Attendance. 

PILOT,  824. 
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PLAINTIFF, 

character  in  which  sues,  30,  130. 
bankruptcy  of,  23,  24,  75. 
death  of,  23,  24,  137,  210. 

husband  and  wife,  146,  147,  333,  Ul,  757,  and  see  that  title. 
infant,  19,  24,  153. 
joined  without  his  consent,  921. 
joint  and  several.    See  Joint  and  Several  ;  Parties. 
lunatic,  19,  190. 
how  described  in  pleading,  34. 
counterclaim  by,  479. 
And  see  Parties  ;  Reply  ;  Statement  ov  Claim. 

PLEADING, 

former  system  of,  6,  453,  869. 

general  rules,  7-12,  926-930. 

leave  to  plead,  6,  7,  46,  442,  475,  477,  479,  881,  and  see  Leave  to 

Plead. 
delivery  of  pleading  without  leave,  6,  7,  13,  46. 
directions  as  to,  6,  13,  468. 
denials,  441^51,  476,  837,  928. 

objection  in  point  of  law,  440,  475,  908,  911,  928,  and  see  that  title. 
default  of,  12,  13,  443,  463,  470,  479,  and  see  Deeatjlt  op  Pleading. 
in  action  for  recovery  of  land.  29,  879-882. 
alternative,  11,  34,  79,  320,  440. 
objection  to  irregularity  in,  12,  906,  907,  929. 
embarrassing,  &c.,  12,  441,  87J,  907,  912. 
equitable  claims  and  defences,  5,  40,  454,  477,  872,  880,  898,  and  see 

that  tide. 
what  need  not  be  pleaded,  8,  11. 

documents,  how  pleaded,  10,  30,  35,  79,  493,  513,  and  see  Documents. 
lease,  how  pleaded,  883,  890. 
contracts,  how  pleaded,  9,  11,  29,  35,  36,  454,  493. 
implied  contract,  11,  105,  150,  494. 
condition  precedent,  9,  122,  495,  555,  581,  640,  and  see  Condition 

Precedent. 
malice,  10,  36,  353,  929. 
notice,  11,  929,  and  see  Notice. 
facts  showing  right  of  party,  36,  913. 
facts  showing  duty,  4,  36,  446. 
matters  of  law,  11,  446,  906. 
damages,  37,  38,  446,  766,  and  see  Damages. 
particulars,  pleading  to,  446,  and  see  Particulars. 
amended  pleading,  pleading  to,  921. 
admissions,  111-117,  599,  928,  and  see  Admissions. 
costs,  asking  for,  in  pleading,  39. 

PLEADINGS, 

object  of,  1. 

date,  title  and  description  of,  2,  3,  9,  29,  31,  443,  462,  466,  927. 

signature  of,  12,  39,  45,  443,  927. 

printing  of,  12,  927. 

delivery  of,  6,  7,  9,  12,  13-15,  46,  442,  443,  927. 

time  for  delivery  of,  13-15,  19,  40. 

in  previous  action,  10. 

close  of,  479,  480. 

amendment  of,  906-924,  and  see  Amendment  of  Pleadings. 

statement  of  claim,  13,  28-31,  33-46,  and  see  that  title. 

defence,  440—455,  and  see  that  tide. 

counterclaim,  459—468,  and  see  that  tide. 

set-off,  455-459,  683-694,  and  see  that  title. 

reply,  475-479. 

subsequent  to  reply,  479, 

third  party  procedure,  468—474. 

striking  out,  12,  440-442,  460,  462,  466,  476,  908-913,  929,  934. 

PLEADINGS,  TRIAL  WITHOUT,  7,  442,  914. 
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PLENE  ADMINI8TRAVIT.     See  Exectjtob. 

PLUS  BASSE  IN  CONTINUANCE,  646. 

POINTS   OF  CLAIM   OR  DEFENCE, 

pleadings  in  actions  in  Commercial  List  called,  2. 

POLICE, 

powers  of  arrest  and  imprisonment,  848. 
statutory  protection  of,  in  actions  against,  807. 
protection  of  Public  Authorities  Protection  Act,  807. 
protection  of,  in  executing  warrants,  807,  808. 
what  defences  must  be  specially  pleaded,  808. 
And  see  Ptjblio  Authorities. 

POLICY.    See  iNSUBiisroE. 

POOR'S  RATE,  304,  305. 

POSSESSION, 

claims  and  defences  in  actions  to  recover  possession :  see  Recovery  of  Laud. 
when  sufficient  proof  of  title,  422,  448,  449,  837,  871,  872,  880,  891,  897, 

898,  933. 
when  fact  of  must  be  pleaded,  36,  448. 
who  may  sue  for,  876-878. 
effect  of  plea  of,  898. 
remedy  for  expulsion  from,  870,  871,  880. 
claim  for,  as  residuary  devisee,  887. 
mortgagor  in,  896,  897. 
action  by  mortgagee  for,  896. 
continuous  adverse  possession,  905. 
effect  of  bill  of  sale,  884. 

jus  tertii,  when  defendant  may  set  up,  419,  422,  838. 
And  see  Recovery  of  Laitd  ;  Trespass. 

POUND.    See  Distress. 

PRESCRIPTION.    See  Common  ;  Lights  ;  Water  ;  Ways. 

PRESUMPTION, : 

facts  presumed  in  party's  favour  not  to  be  pleaded,  11,  929. 

PRINCIPAL  AND  AGENT.    See  Aobnt. 

PRINCIPAL  AND  SURETY.    See  Guarantee. 

PRINTING  OF  PLEADINGS,  12. 

PRIVILEGE, 

absolute,  341,  770,  771,  828,  909. 

qualified,  771-773,  825. 

from  distress,  297,  299,  304,  and  see  Distress. 

PROCESS,: 

defence  to  an  action  for  a  wrongful  entry  on  land  and  seizure  of  goods  of 
justifkaiion  under  a  fi.  fa.  by  the  execution  creditor,  the  sheriff,  and  the 
bailiff,  stating  the  judgment,  writ,  and  warrant,  808. 
the  like  by  a  sheriff  alone,  810. 
reply  that  the  writ  was  set  aside  for  irreguhrity,  810. 
forms  of  plea  under  the  old  system,  811. 

defence  of  justification  under  process,  808,  809. 
mode  of  pleading,  808,  809. 

defence  of  justification  under  magistrate's  warrants,  809. 
justification  under  process  of  inferior  Court,  809. 
writ  of  ^.  fa.,  what  may  be  done  iu  execution  of,  809. 
where  judgment  set  aside,  810. 
goods  of  third  person,  810. 
And  see  Sheriff  ;  Trespass. 

PROCLAMATIONS,  ROYAL,  11. 
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PROMISSORY  NOTE.    See  Bill  of  Exchange,  IV. 

PROSECUTION, 

dismissal  of  action  for  want  of,  39. 

PROSECUTION,  MALICIOUS.    See  Malioiotts  Prosecution. 

PROSPECTUS.    See  Company;  Ebaud. 

PROTEST.    See  Bill  of  Exchange. 

PROVIDENT  SOCIETIES.    See  Societies. 

PUBLIC  AUTHORITIES, 

defence  flwi  the  claim  is  barred  by  the  Pvhlic  Authorities  Protection  Act,  1893 . . 

814,  815. 
defence  of  tender  of  amends  under  the  Public  Authorities  Protection  Act,  1893 . . 

832. 
defence  that  the  action  would  not  lie,  the  remedy  being  by  Petition  of  Sight  only, 
453. 
liability  for  negligence  of  servants  of,  278,  369,  370. 
protection  of  officers  of,  386. 
provisions  of  the  Public  Authorities  Protection  Act,  1893.  .756,  811, 

812. 
period  of  limitation,  811. 
defence  of  tender  of  amends  before  action,  811. 
defence  under  Protection  Act  must  be  specially  pleaded,  812. 
to  whom  Act  appUes,  812,  813. 
to  what  claims  Act  applies,  812,  813,  814. 
independent  contractor,  position  of,  813. 
time  from  which  period  runs,  813. 
notice  of  action,  814,  and  see  that  title. 
plea  of  "  not  guilty  by  statute,"  449,  814. 
analogous  provisions  in  former  Acts,  814. 

defence  of  statutory  authority  to  actions  for  nuisance,  for  an  injunction, 
&c.,  758. 

And   see   Coepobation  ;     Highway  ;    Justice   oe   the    Peace  ; 
PouoE ;   Shekot  ;   Tendeb  oe  Amends. 

PUBLIC  HEALTH  AUTHORITY,  392,  815. 

PUIS  DARREIN  CONTINUANCE,  646. 

QUANTUM  MERUIT.    See  Work. 

RAILWAY  AND  RAILWAY  COMPANY. 

Uability  of,  113,  114,  272,  368,  546,  728,  750,  790. 

negligence  in,  368,  369,  728. 

conditions  on  voucher  or  ticket,  when  binding,  113,  547,  and  see 

Caeeiee. 
duties  as  to  crossings  and  gates,  312,  314. 
duty  of  railway  company  as  to  fences,  312. 
joint  station,  liability  for,  106,  790. 

sale  of  lands  to,  357,  and  see  Lands  Clauses  Consolidation  Act. 
stoppage  in  transitu,  825,  and  see  that  tide. 
Uen  of  railway  companies,  107,  777,  778. 
passenger  travelling  without  a  ticket,  852,  853. 
sea  traffic  of,  232. 
^rerf  ^ee  Caeeiee  ;  Company;  Fence;  Negligence,  &c. 

RATES.    See  Landlord  and  Tenant  ;  Poor's  Rate. 

RATIFICATION, 

of  contract  made  by  agent,  277,  492. 
of  contract  made  by  infant,  596,  597. 

REAL  ACTION,  869. 
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REBUTTER, 

delivery  of,  479. 

RECEIVER, 

claim  for  the  appointment  of  a  receiver  of  rents  and  profits,  183. 
who  is  a,  43. 

appointed  whenever  just  or  convenient,  43. 
claim  for,  26,  40,  43,  184. 
powers  of,  43. 

of  property  of  married  woman,  147. 
of  rents,  184. 
claim  for,  in  action  for  recovery  of  land,  26,  40,  43,  184,  879. 

RECEIVER,  OFFICIAL.    See  Bankeottcy. 

RECOVERY  OF  LAND, 
statements  of  claim  : 

by  landlord  against  tenant,  where  the  tenancy  has  expired,  for  arrears  of  rent, 

and  for  mesne  profits,  883. 
by  mortgagee  against  mortgagor  for  possession  on  determination  of  a  tenancy  at 

will  created  by  an  attornment  clause,  884. 
by  landlord  against  tenant  where  the  tenancy  has  been  duly  determined  by  a 

notice  to  quit,  884. 
the  like  where  the  term  is  forfeited  for  non-payment  of  rent,  885. 
under  the  Common  Law  Procedure  Act,  1852,  for  possession  on  a  forfeiture 

for  non-payment  of  rent,  886. 
general  form  of  a  claim  to  recover  possession  of  demised  premises,  886. 
by  landlord  against  a  person  claiming  under  a  tenant,  887. 
by  landlord  against  tenant  for  breach  of  covenant  to  repair,  with  claims  for 

damages,  888. 
for  possession  on  bankruptcy,  889. 
by  assignee  of  lessor  on  forfeiture  and  for  damages  against  assignee  of  lessee, 

890. 
by  lessor  against  lessee  and  assignee  of  lessee  on  forfeiture  for  breach  of  covenant 

not  to  assign,  891. 
by  heir  against  a  stranger,  with  a  claim  for  mesne  profits,  892. 
by  heir  of  a  landlord  to  recover  possession  from  a  tenant  whose  term  has  expired, 

893. 
the  like  against  a  tenant  and  a  person  who  defends  as  landlord,  894. 
by  devisee  of  freehold,  894. 
by  legatee  of  leasehold,  895. 
by  devisee  of  copyhold,  895. 
by  mortgagee  against  mortgagor,  896. 
defences  : 
defence  that  the  defendant  is  in  possession  of  the  premises,  897. 
a  like  form  by  a  defendant  not  named  in  the  vrrit  who  has  obtained  leave  to 
appear  and  defend  under  Ord.  XII.,  r.  25,  and  has  limited  his  defence  to  part 
only  of  the  premises,  898. 
defence  of  possession  with  a  counterclaim  for  specific  performance  of  a  lease, 

899. 
reply  and  defence  to  counterclaim  to  the  above  precedent,  899. 
by  tenant  in  action  by  landlord  denying  the  notice  to  quit  with  an  alternative 

plea  that  such  notice  was  waived,  900. 
the  like  that  the  alleged  forfeiture  was  waived,  900. 
by  tenant  that  no  notice  was  given,  as  required  by  the  Conveyancing  Act,  1881 . . 

900. 
to  action  for  recovery  of  possession  on  forfeiture  for  breach  of  covenant  to 

repair,  with  counterclaim  for  relief,  902. 
that  the  claim  was  barred  by  the  lapse  of  the  statutory  period  of  limitation,  900. 
action  for,  4,  869-905. 
former  procedure,  869,  870. 
what  land  may  be  recovered,  872. 
parties  to,  17,  870,  871. 

special  indorsement  of  claims  for,  44,  879,  882,  883,  925. 
summary  judgment,  46,  443. 

joinder  of  causes  in  an  action  for,  25,  20,  187,  878,  879. 
remedy  for  improper  joinder,  879. 
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RECOVERY  OF  1.ANV— continued. 

action  for,  by  mortgagor  or  mortgagee,  896,  897. 

rules  as  to  pleading,  29,  879-881,  883. 

equitable  defence  must  be  specially  pleaded,  872,  880,  898. 

possession  as  proof  of  title,  448,  837,  871,  872,  880,  891,  897,  898,  933. 

burden  of  proof,  871. 

declaration,  claim  for  in  action  for,  869,  870. 

injunction,  claim  for  in  action  for,  879. 

receiver,  claim  for  in  action  for,  26,  40,  43,  184,  879. 

appearance  by  person  not  named  as  defendant,  894. 

th&d  party,  when  defendant  may  bring  in,  899.j 

disability,  effect  of,  904. 

defence  as  to  part  of  property,  898,  899. 

defence  of  limitation,  625,  903-905. 

defence  of  title  in  another,  870,  872. 

effect  of  judgment  in  action  for,  869. 

specific  performance,  222,  683,  876,  898,  900. 

re-entry,  effect  of,  902. 

fraud,  effect  of,  905,  and  see  FKAtn). 

assignment,  effect  of,  873,  and  see  Assignment. 

title  of  assignee,  mode  of  pleading,  890. 

title  of  heir  or  devisee,  mode  of  pleading,  892-895. 

leasehold  title,  mode  of  pleading,  890. 

forfeiture,  873-876,  885,  892,  893,  900,  901,  902,  925. 
who  can  enforce,  874. 
steps  preliminary  to,  875,  900,  901,  902. 
counterclaim  for  relief  against,  880,  902. 
relief  against,  875,  880,  901,  903. 
waiver  of,  874,  900. 

vesting  orders,  902. 

mesne  profits,  872-874,  878,  879,  925. 

what  goes  with  reversion,  877. 

holding  over,  878. 

reply,  delivery  of,  881. 

notice  to  quit,  884,  885,  897. 

agricultural  tenancy,  885,  896. 

action  for  foreclosure,  897. 
And  see  Landloed  ajid  Tenant  ;  Possession  ;  Title. 

RECrrPICATION  OF  CONTRACT, 

counterclaim  for  the  rectification  of  an  agreement,  649. 
rectification  of  deed  or  contract,  649. 

REJOINDER, 

example  of,  554. 

delivery  of,  2,  479,  934. 

RELEASE, 

defence  of  release,  664. 
defence  of  the  release  of  a  co-contractor,  665. 

reply  that  the  deed  contained  a  reservation  of  the  right  of  action  against  defen- 
dant, 666. 
reply  that  the  release  was  obtained  hy  fraud,  666. 

reply  that  the  release  was  subject  to  a  condition,  and  that  such  condition  had 
not  been  satisfied,  666. 

must  be  specifically  pleaded,  454,  477,  664. 

receipt  for  a  debt,  effect  of,  664. 

of  one  of  co-debtors,  665. 

of  one  of  several  joint  tort-feasors,  815,  816. 

by  a  co-creditor,  665. 

by  bankruptcy,  scheme  of  arrangement,  or  composition,  665,  and  see 

Composition  with  Creditobs. 
covenant  not  to  sue,  effect  of,  665. 
And  see  Accord  and  Satisfaction. 

RELIEF, 

claim  for,  29,  34,  39,  477,  930. 
equitable,  40,  880,  898. 
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RELIEF — continued. 
claim  for, 

alternative,  34,  39,  40,  930. 
on  distinct  claims,  34,  930. 
may  be  extended  by  statement  of  claim,  39. 
in  a  counterclaim,  40. 

merely  declaratory  of  right  or  title,  26,  40-42,  879,  and  see 
Declabation. 
against  a  forfeiture,  875,  880,  901,  903. 

RENT, 

claim  by  landlord  against  tenant  for  rent,  173,  174. 

claim  for  double  rent,  188. 

claim  by  landlord  against  tenant,  where  the  tenancy  has  expired,  for  arrears  of 

rent,  883. 
the  like  where  the  term  has  been  forfeited  for  non-payment  of  rent,  885. 
the  like  under  the  Common  Law  Procedure  Act,  1852,  for  possession  on  u, 

forfeiture  for  non-payment  of  rent,  886. 
defence  that  the  rent  sued  for  was  satisfied  by  distress,  619. 
defence  that  the  plaintiff  distrained  for  the  rent  and  still  holds  the  rent,  619. 
defence  as  to  part  of  the  rent  claimed  of  a  deduction  by  the  defendant  for 
property  tax  paid  in  respect  of  the  premises,  619. 

meaning  of  term,  904. 

action  for,  173,  174. 

joinder  of  claim  for,  26,  878. 

who  may  sue  for,  182,  183,  876. 

mortgagor,  when  may  sue,  878,  896,  897. 

when  rent  recoverable,  173,  823,  873. 

penalties  for  non-payment  of,  875,  900,  901. 

Statute  of  Frauds,  effect  of,  173. 

when  deed  necessary,  173. 

agreement  for  lease,  173,  900. 

entry  into  possession,  effect  of,  174. 

specific  performance,  173. 

assignment  of  lease,  effect  of,  174,  885,  891,  892. 

apportionment,  183. 

forfeiture,  effect  of,  873. 

payment  of  rent,  effect  of,  173,  181,  617,  618,  814. 

payment  to  mortgagee,  617. 

payment  by  mistake,  202. 

receiver  of  rents,  184. 

limitation  period,  904. 

defences  to  claim  for,  617. 

distress  pending,  effect  of,  619. 

tender  of,  effect  on  distress,  299,  300,  749. 
Andsee'DjSTR'Ess;  Exeotjtob  ;  Landlord  and  Tenant  jEecoveby 
OF  Land  ;  Replevin. 

REPAIR, 

claim  by  landlord  against  tenant  for  not  repairing,  175,  176. 
daim  on  a  forfeiture  for  non-repair,  888. 
defence  denying  the  non-repair  complained  of,  620. 
the  like  with  a  counterclaim  for  relief  against  a  forfeiture  claimed,  902. 
covenant  to  repair,  41,  176,  183. 

"good  tenautable  repair,"  what  is,  176. 
breaches,  how  pleaded,  176. 
notice  of  want  of  repair,  176,  620. 
duty  to,  effect  of  on  claim  for  waste,  427. 
damages  for  want  of,  41. 
And  see  Landlord  and  Tenant  ;  Recovery  oe  Land  ;  Waste. 

REPLEVIN, 

claim  in  replevin  where  a  distress  was  taken  for  rent,  when  no  rent  due,  393. 

denial  of  the  acts  complained  of,  816. 

defence  denying  the  plaintiff's  property  in  the  goods,  816. 

defence,  in  the  nature  of  an  avoiory,  that  the  goods  were  taken  as  a  distress 

for  rent  in  arrear  from  the  plaintiff  to  the  defendant,  with  a  counterclaim 

for  a  return  of  the  goods  and  for  damages,  816. 
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de.fe.nce,  in  the  Tiature  of  a  cognizance,  thai  the  goods  were  taken  as  a  distress 

for  rent  tn  arrear  from  the  plaintiff  to  the  landlord,  and  that  the  defendant 

acted  as  hailiff  to  the  landlord,  818. 
reply  to  the  preceding  forms  denying  the  alleged  tenancy,  818. 
the  like  denying  that  any  rent  was  in  arrear,  819. 
reply  of  payment  into  Court  to  a  defence  and  counterclaim  in  the  nature  of 

an  avouiry,  819. 
defence  in  the  nature  of  an  avowry  by  a  freeholder  for  a  distress  damage  feasant, 

the  like  by  a  tenant,  820. 

former  action  of,  4,  393,  816. 
action  of,  393,  816. 
removal  of  action  by  certiorari,  393. 
effect  of  judgment  in,  762,  816. 
avowry  and  cognizance,  816,  817,  819. 
action  for,  for  wrongful  distress,  300,  817. 
claim  for  trespass,  393. 
defences  to  actions  for,  816-820. 
mode  of  pleading  defences,  816,  817. 
mode  of  pleading  in  reply,  818,  819. 
distress  damage  feasant,  817. 
set-off  and  counterclaim,  819. 
payment  into  Court,  819. 

REPLY, 

example  of  reply,  3,  476. 

orm  of  reply  where  the  defendant  has  pleaded  a  defence  and  counterclaim,  478. 
form  of  reply  stating  an  objection  in  point  of  law,  452. 
general  principle,  1. 
when  necessary  to  deliver  a,  475,  881. 
leave  to  deliver,  475,  477,  881. 
effect  if  no  reply  delivered,  475,  479,  881. 
time  for  delivery,  13,  466,  475,  933. 
heading  of,  476. 
joinder  of  issue,  476,  478,  934. 
comprehensive  traverse,  476. 
confession  and  avoidance  of  defence,  476. 
special  replies,  476,  477,  734,  881. 
must  not  contain  new  cause  of  action,  477,  881. 
in  action  for  recovery  of  land,  881. 
must  be  consistent  with  the  statement  of  claim,  477. 
new  assignment,  477,  844. 

reply  and  defence  to  counterclaim,  477,  478,  932. 
ground  of  reply  arising  after  action,  478. 
payment  into  Court  in  a  reply,  466. 
plaintiff,  counterclaim  by,  478. 
reply  by  party  added  on  counterclaim,  466, 478,  932. 
notice  of  trial  with  reply,  479. 

REPRESENTATION.    See  Fraud. 

REPRESENTATIVE  CHARACTER, 

of  parties,  20,  21,  33,  34,  130,  275,  428. 
must  be  specifically  denied,  931. 

BBS  JUDICATA.    5ee  Judgment  Recovered. 

RESCISSION, 

claim  for  the  rescission  of  a  contract,  320. 

defence  that  the  contract  was  rescinded  before  breach,  667. 

defence  to  an  action  on  a  contract  for  the  sale  of  land  that  the  defendant  rescinded 

the  contract  under  a  power  contained  in  the  conditions  of  sale,  681, 
defence  to  an  action  on  a  bill  that  the  defendant  was  induced  to  accept  the  bill 

by  fraud  vnth  a  counterclaim  for  rescission,  <fcc.,  523. 
olher  forms  of  counterclaim  for  rescission,  569,  572. 
defence  of,  666. 
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mode  of  pleading,  667. 

agreement  not  to  enforce  covenants  in  a  deed,  666. 

of  contracts  under  seal,  483,  666. 

of  contract  required  by  law  to  be  in  writing,  667. 

RESCUE, 

claim  for  pound  breach,  303. 

action  for  pound  breach,  when  it  lies,  303. 

RESTRAINT   OF  TRADE, 

claim  on  a  covenant  to  pay  liquidated  damages  in  event  of  carrying  on  a 

particular  business,  189. 
defence  that  the  contract  is  void  as  beitig  in  illegal  restraint  of  trade,  592. 
contracts  in,  when  unenforceable,  189,  592,  593. 
trade  unions,  rules  of,  701. 

RETAINER, 

defence  to  an  action  by  a  solicitor,  denying  his  retainer,  702. 
And  see  Solicitoe. 

REVERSION, 

claim  for  injury  to  a  reversion  by  obstruction  of  light,  351. 

claim  for  an  injury  to  the  plaintiff's  reversion  in  land,  394. 

claim  for  injury  to  reversion  by  disturbance  of  water  rights,  395. 

claim  for  an  injury  to  a  reversionary  property  in  goods,  396. 

denial  that  the  defendant  did  the  acts  which  are  alleged  to  have  injured  the 

reversion,  820. 
defence  denying  the  plaintiff's  reversion,  821. 
defence  denying  the  alleged  tenancy  of  the  plaintiffs  tenant,  821. 
denial  of  the  alleged  injury  or  damage  to  the  reversion,  where  the  plaintiff  claims 

damages  and  an  injunction,  821. 
defence,  in  an  action  by  a  landlord  against  his  tenant  for  removing  fixtures 
from  a  dwelling-house,  justifying  the  removal  of  them  as  tenant's  fixtures, 
821. 
the  like  in  respect  of  trade  fixtursfi,  821. 

mode  of  pleading  injury  to  a,  394. 

what  amounts  to  an  injury  to,  394. 

injunction  against  injury  to,  394. 

temporary  acts,  395. 

tenant,  remedy  of,  395. 

joinder  of  reversioner  and  tenant,  395. 

repeated  actions,  395. 

injury  to  reversionary  property  in  goods,  396. 

mode  of  pleading  defences,  820,  821. 

what  defences  must  be  specially  pleaded,  820,  821. 

right  to  remove  fixtsires,  821. 

mortgage  of  reversion,  874. 

assignment  of  reversion,  624,  874. 

what  goes  with  reversion,  877. 

reversion  by  estoppel,  181. 
And  see  Landlobd  and  Tenant  ;  Nuisance. 

BIENS  PER  DESCENT,  586. 

RIEN8  PER  DEVISE,  586. 

RIGHT  OP  WAY.    See  Ways. 

RIVER.    See  Water  and  Watercourse. 

ROAD.     -See  Highway. 

RULES  OF  THE  SUPREME  COURT,  6,  a?ui  see  Appendix. 

SALE  OF  A  BUSINESS, 

claim  by  vendor  against  purchaser  of  a  business  to  recm:er  the  price,  214. 
claim  by  purchaser  against  vendor  for  fraudulent  misrepresentation  on  the 
sale  of  the  goodwill  of  the  business,  319. 
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SALE   OF  A   BVSm^SS—continued. 

claim  by  purchaser  against  vendor  on  sale  of  a  public  house  business  with 

alternative  claims  for  fraud  and  breach  of  warranty,  320. 
claim  for  an  injunction  to  restrain  u  breach  of  covenant  on  the  vurchase  of 
goodwill,  155.  ^  j 

defence  that  the  defendant  was  induced  to  accept  the  bill  in  payment  of  the 

price  of  a  business  by  fraud,  523. 
defence  that  the  contract  is  void  as  being  in  illegal  restraint  of  trade,  592. 
sale  of  goodwill,  155. 
contracts  not  to  compete,  155. 
restraint  of  trade,  what  contracts  are  Ulegal,  592,  593. 

SALE  OF  GOODS, 
statements  of  claim  : 
for  the  price  of  goods  sold  and  delivered,  215. 
for  the  price  of  goods  bargained  and  sold,  but  not  delivered,  216. 
the  like  lohere  part  of  the  goods  delivered  has  not  been  accepted,  216. 
for  damages  for  not  accepting  goods  purchased,  217. 

for  damages  on  a  sale  by  instalments  for  refusal  to  accept  goods,  and  repudia- 
tion of  the  contract,  and  to  recover  the  price  of  goods  actually  delivered 

under  the  contract,  218. 
for  damages  for  not  delivering  goods  purchased,  219. 
the  like,  alleging  special  damage,  219. 

for  specific  performance  of  a  contract  to  deliver  ascertained  goods,  220. 
for  damages  for  delivering  goods  inferior  to  contract,  and  for  non-delivery  of 

part  of  the  goods  contracted  for,  220. 
for  not  delivering  goods  according  to  sample,  and  short  delivery,  221. 
for  damages  for  breach  of  contract  to  supply  goods  of  specified  description  : 

see  Waheanty. 
for  damages  for  fraud :  see  Fkatjd. 
defences : 

defence  of  accord  and  satisfaction  by  the  delivery  of  goods,  481. 
denial  of  the  alleged  contract  of  sale  or  purchase  of  goods,  668. 
defence  to  an  action  for  the  price  of  goods  sold  and  delivered,  668,  669. 
defence  that  s.  4  of  Sale  of  Goods  Act,  1893,  has  not  been  complied  with,  575. 
defence  where  it  is  alleged  in  the  claim  that  the  goods  were  ordered  by  the 

defendant  or  by  an  agent  on  his  behalf,  669. 
defence  that  the  goods  were  sold  upon  credit,  and  that  the  period  of  credit  has 

not  expired,  670. 
defence  that  the  goods  were  to  be  paid  for  by  a  bill  of  exchange,  and  that  the 

period  for  which  the  bill  was  to  run  has  not  expired,  670. 
forms  of  defences  on  the  ground  that  a  bill  of  exchange  or  promissory  note  has 

been  taken  for  the  debt,  484,  532. 
defence  that  the  goods  were  on  sale  or  return  and  part  returned  and  rest  paid 

for,  671. 
defence  of  an  account  stated  and  payment  of  the  balance  with  a  set-off  of  other 

moneys  due,  671. 
defence  to  an  action  for  the  price  of  goods  sold  by  sample  that  the  goods  were 

not  equal  to  sample,  672. 
defence  that  the  goods  were  sold  with  an  express  warranty,  and  did  not  corre- 
spond with  such  warranty,  672. 
thelike  with  a  counterclaim  for  special  damages  for  the  breach  of  warranty,  613. 
defence  of  breach  of  warranty  as  to  quality  and  fitness  and  counterclaim  for 

damages,  674. 
defence  that  goods  were  not  of  quality  contracted  for  or  equal  to  sample,  and 

counterclaim  for  damages,  675. 
the  like,  to  a  claim  for  goods  sold  and  delivered  and  work  and  labour  done,  677. 
defence  to  an  action  for  not  delivering  the  goods  sold,  denying  the  alleged  breach, 

678. 
defence  to  a  like  action  that  the  plaintiff  was  not  ready  and  willing  to  accept 

and  pay  for  the  goods,  678. 
defence  to  an  action  for  not  accepting  goods  sold  that  the  plaintiff  was  not  ready 

and  willing  to  deliver  the  goods,  678. 
defence,  where  time  is  of  the  essence  of  the  contract,  that  the  plaintiff  was  not 
ready  and  loilling  to  deliver  the  goods  within  the  time  stipulated  for  delivery, 
679. 
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SALE   OF  GOODS— continued. 
defences — continued, 
defence,  where  the  agreement  did  not  specify  any  time  for  delivery,  thai  the 
plaintiff  VMS  not  ready  and  wiUing  to  deliver  the  goods  within  a  reasonable 
time,  679. 
counterclaim  for  damages  for  not  delivering  goods  sold,  464. 
defence  of  set-off  of  a  debt  for  the  price  of  goods  sold  and  delivered,  686. 
defence  of  fraud :  see  Feaud. 

codification  of  the  law,  215. 

definition  of  "  goods,"  215. 

deUvery  of  goods,  215,  219,  678,  679,  680. 

price,  payment  of,  215,  678,  679. 

mode  of  pleading,  215. 

waiver,  necessity  to  plead,  215. 

price,  215,  216,  669. 

property  in  goods,  when  passes,  216. 

acceptance,  rules  as  to,  216,  576. 

reject,  when  buyer  may,  217. 

action  for  non-delivery,  217,  219. 

specific  performance,  action  for,  43,  220, 

re-sale,  right  of,  217. 

deposit  paid  on  rescinded,  204. 

failure  of  consideration,  204,  518. 

vendor's  lien,  217. 

instalments,  delivery  by,  219. 

repudiation  of  contract,  219. 

bankruptcy  of  buyer,  219. 

loss  of  profit,  when  can  be  claimed,  219. 

ascertained  goods,  sale  of,  220. 

patent  or  trade  name,  sale  under,  212. 

defendant,  what  must  be  pleaded  by,  668. 

credit,  goods  ordered  on,  669,  670. 

payment  by  negotiable  instrument,  670. 

sample,  sale  by,  672. 

warranty,  goods  sold  by,  672,  673. 

special  damage,  claim  by  defendant  for,  672. 

description,  sale  by,  673. 

goods  shipped,  when  seller  entitled  to  payment,  679. 

time,  when  essence  of  contract,  679. 

time  for  delivery,  how  fixed,  679. 
And  see   Cabeibb  ;     Frauds,    Statute    ov  ;     Lien  ;     Market  ; 
Set-off  ;  Stoppage  in  Transitu  ;  Warranty. 

SALE  OF  LAND, 
statements  of  claim  : 
for  purchase  price,  222. 

by  vendor  on  a  sale  by  private  contract  for  net  completing,  222. 
by  vendor  on  a  sale  by  auction  for  not  completing,  224. 
by  piirchaser  on  a  sale  by  private  contract  for  damages  for  not  completing,  and 

for  a  return  of  the  deposit,  225. 
the  like  for  not  deducing  a  good  title,  and  for  a  return  of  the  deposit,  227. 
defences  : 
denial  of  the  agreement  alleged,  679. 
defence  to  an  action  against  a  purchaser  for  not  completing  thai  tJie  plaintiff 

was  not  ready  and  willing  to  convey,  680. 
defence  that  the  plaintiff  had  no  title  to  the  premises,  680. 
defence  to  an  action  for  not  completing  a  purchase  that  the  plaintiff  did  not 

make  a  good  title  in  accordance  with  a  condition  of  the  contract,  681. 
defeiwe  to  an  action  against  the  vendor  for  not  conveying  the  premises,  that 

the  plaintiff  did  not  tender  such  conveyance,  681. 
defence  to  a  like  action  that  the  defendant  rescinded  the  contract  under  a  power 

contained  in  the  conditions  of  sale,  681. 
defence  of  fraud,  566. 
counterclaim  by  purchaser  for  specific  performance  of  an  agreement  for  the 

sale  of  land,  682. 
defence  to  action  for  specific  performance,  682. 
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SALE   OF  hAND— continued. 

vendors'  obligations  as  to  making  out  a  good  title,  222,  680,  GSl. 

evidence,  expenses  of,  222. 

purchase  price,  claim  for,  222. 

specific  performance  of  contract  for,  222,  683. 

time,  when  of  the  essence  of  the  contract,  223,  680. 

delay,  effect  of,  223. 

conditions  of  sale,  224,  681,  682. 

sale  without  reserve,  224. 

deposit,  when  a  return  may  be  claimed,  224,  225. 

interest,  when  can  be  recovered,  224. 

rescission  of  contract,  225,  227. 

unpaid  purchase  money,  how  claimed,  225. 

damages  on  breach  of  contract,  225,  226,  227. 

failure  to  complete,  225,  226. 

possession,  faUure  to  give,  226. 

vendor  in  possession,  position  of,  226. 

notice  to  treat  under  Lands  Clauses  Consolidation  Act,  357. 

when  agreement  for  sale  is  concluded,  680. 

power  to  rescind  contained  in  conditions  of  sale,  681,  682. 

defect  in  title,  how  pleaded,  681. 

conveyance,  obligation  to  tender  a,  681. 

effect  of  misrepresentation  fraud,  682. 

SAMPLE, 

claim  for  not  delivering  goods  according  to  sample,  221. 

defence  ihat  the  goods  were  not  equal  to  sample,  672,  675. 

And  see  Sale  oi'  Goods  ;  Waeeanty. 

SATISFACTION, 

accord  and :  see  Accord  and  Satispaction. 
taking  money  out  of  Court  in,  475,  660-663. 

SCANDALOUS, 

meaning  of,  912. 

striking  out  pleading  that  is,  12,  460,  908,  929. 

SCHOOLMASTER, 

claim  by  a  schoolmaster  for  tuition,  hoard,  <Ssc.,  228. 

daim  by  a  schoolmaster  for  removing  a  pupil  witlumt  notice,  228. 

contract  with,  228. 

effect  of  illness  of  pupil,  228. 

SCOTCH  LAW, 

judicial  notice  of,  11. 

SEAL, 

in  contracts  under,  consideration  need  not  be  set  out,  9,  29. 
fact  of,  should  be  pleaded,  35. 
alteration  or  rescission  of  contract  under,  483,  666. 
contract  of  corporation,  494. 
contract  of  company,  551,  552. 
estoppel  by  deed,  559,  560. 
Arid  see  Aqkebment. 

SEAWORTHINESS, 

defence  that  the  ship  was  not  seaworthy,  602. 
what  seaworthiness  is,  231. 
implied  warranty  as  to,  602,  603. 
And  see  iNSTTRANrE  ;  SHippnro. 

SECOND  ACTION, 

when  one  lies,  251. 

SECURITY  FOR  COSTS.    See  Costs. 

SEDUCTION,  ,      .       , 

daim  for  loss  of  services  by  the  seduction  of  a  servant,  362. 
daim  for  breach  of  promise  of  marriage  alleging  seduction  as  special  damage, 
192. 
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SEDVanO^— continued. 

action  for,  when  it  lies,  362. 
mode  of  pleading,  362. 
particulars  of,  362,  363,  918. 

SEPARATION  DEED, 

defence  that  the  deed  illegally  provided  for  future  separation,  593. 
And  see  Husband  and  Wite. 

SERVANT.    See  Master  and  Servant. 

SET-OFF, 

defence  of  set-off  in  an  action  for  debt,  459. 

defence,  as  to  part  of  a  debt  sued  for,  of  a  set-off  to  a  like  amount  for  the  price 

of  goods  sold  and  delivered,  686. 
the  like  with  a  plea  of  payment  into  Court  of  the  residue  of  the  money  claimed, 

687. 
defence  to  a  claim  for  an  admitted  debt,  of  set-off  of  a  part  of  a  larger  debt  due, 

loith  a  counterclaim  for  the  balance,  687. 
defence  to  an  action  for  debt,  of  set-off  upon  a  bill  of  exchange  drawn  by  the 
defendant  upon  and  accepted  by  the  plaintiff  and  payable  to  the  defendant, 
687. 
u  like  defence  where  the  defendant  is  the  indorsee  of  a  bill  accepted  by  the 

plaintiff,  688. 
defence  of  a  set-off  on  a  promissory  note  made  by  the.  plaintiff  and  payable 

to  the  defendant,  688. 
defence  of  a  set-off  on  a  promissory  note  indorsed  by  the  plaintiff  to  the 

defendant,  688. 
defence  to  an  action  hy  an  executor  for  debts  due  to  the  testator  in  his  lifetime 
of  a  set-off  of  debts  due  from  the  testator  in  his  lifetime  to  the  defendant,  688. 
defence  to  an  action  against  an  executor  for  debts  due  from  the  testator  in  his 

lifetime  of  a  set-off  of  debts  due  to  the  testator  in  his  lifetime,  689. 
defence  to  an  action  brought  by  a,  trustee  in  bankruptcy  for  debts  due  to  the 
bankrupt  of  a  set-off  of  debts  due  from  the  bankrupt  before  the  bankruptcy, 
689. 
defence  to  an  action  brought  by  a  trustee  in  bankruptcy  for  debts  due  to  the 
bankrupt  of  a  set-off  of  debts  contracted  by  the  bankrupt  after  the  act  of 
bankruptcy  without  notice,  691. 
defence  of  a  set-off  on  a  bond,  691. 
the  like  on  a  covenant,  692. 

the  like  upon  a  judgment  of  the  High  Court  of  Justice,  692. 
defence  to  an  action  by  the  assignee  of  a  debt,  of  set-off  of  a  debt  which  became 
due  from  the  assignor  to  the  defendant  before  notice  of  the  assignment,  692. 
defence  of  a  set-off  for  liquidated  damages  under  a  covenant  or  agreement,  693. 
a  like  form  claiming  a  set-off  for  liquidated  damages  under  a  building  contract, 

and  setting  out  some  of  its  provisions,  693. 
a  like  form,  3,  693. 

defence  to  an  action  for  the  price  of  goods  alleging  that  they  were  sold  by  the 
plaintiff's  agent  as  apparent  principal,  and  claiming  a  set-off  which  had 
accrued  due  from  the  agent  to  the  defendant,  693. 
defence  of  an  account  stated  and  payment  of  the  balance  found  due  with  a 

set-off  of  other  moneys  due,  671. 
reply  of  the  Statute  of  Limitations  to  a  defence  of  set-off,  638. 
position  of  in  pleading,  444. 

distinction  between  set-off  and  counterclaim,  455^458,  461,  683. 
must  be  specially  pleaded,  455. 
particulars  of,  686. 

statutes  enabling  a  defendant  to,  456,  684. 
of  liquidated  debts  only,  456,  457,  684. 
of  unliquidated  damages  in  bankruptcy,  457,  684,  689,  690. 
when  liquidated  demand  cannot  be  subject  of,  457. 
debts  must  be  mutual  debts,  456,  684,  685. 
where  debt  is  joint  and  several,  684. 
assignment  of  debt  before  action,  effect  of,  456. 
when  debts  must  be  due,  456. 
when  one  debt  exceeds  the  other,  456,  686. 
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SET-OFF— continued. 

effect  of  Judicature  Acta,  456. 

only  in  action  of  contract,  457. 

against  one  of  several  plaintiffs,  684. 

equitable  defence  of,  456,  685. 

costs,  position  as  to,  457,  458,  683. 

cross-action,  option  to  bring,  458,  683. 

set-off  to  part  or  whole  of  plaintiff's  claim,  458. 

in  respect  of  matter  arising  after  action,  463,  464,  685. 

where  plaintiff  gives  credit  for  amount  of,  683 

interest,  claim  for,  in,  685. 

admission  of  a  set-off,  685,  686. 

pleading  to  set-off,  686. 

plea  of  Statute  of  Frauds  in,  575. 

in  actions  by  or  against  executors,  688. 

in  actions  by  or  against  a  company,  685,  690. 

winding  up,  effect  of,  685. 

in  actions  between  trustee  in  bankruptcy  and  creditors,  457,   689, 

690. 
mutual  dealings,  690. 
amendment  of,  921,  935. 
of  money  due  on  a  bond,  691,  692. 

County  Court  judgment,  &c.,  may  be  subject  of,  179,  692. 
in  actions  by  assignee  of  debt,  456,  505,  692. 
when  defendant  may  plead  set-off  against  agent  in  action  by  principal, 

693,  694. 

SHARES, 

claim  for  the  price  of  shares,  229. 

claim  for  damages  for  not  accepting  shares,  229. 

claim  against  a  broker  for  not  purchasing  shares  according  to  order:   see 

Stock  Exchange. 
claim  by  a  company  for  allotment  money  or  calU  :  see  Company. 
defence  to  an  action  for  a  call  that  no  shares  were  allotted,  that  no  notice  of 

allotment  was  sent,  and  that  no  calU  were  ever  made,  548. 
defence  that  the  defendant  only  became  liahle  to  apply  for  shares  under  an 
underioriting  agreement  and  is  only  liable  to  subscribe  for  quota  of  the  shares, 
550. 
defence  that  the  defendant  was  an  infant,  die,  599. 
defence  thai  the  defendant  was  induced  to  become  a  shareholder  by  fraud,  (tc, 

568. 
the  like  with  a  counterclaim  forr  rescission  and  damages,  569. 
defence  to  a  claim  against  a  dealer  in  shares  for  the  wrongful  detention  of 
securities,  that  the  securities  were  deposited  as  cover  on  share  transactions 
and  had  been,  before  action,  appropriated  to  that  purpose,  580 
what  are,  229. 

shares  in  joint  stock  banking  companies,  229. 
personal  estate,  shares  are,  229. 
Stock  Exchange,  usages  of,  229. 
obligations  of  applicant  for,  118,  548. 
when  allottee  entitled  to  refuse,  548. 
action  for  not  accepting,  229. 
estoppel  by  issue  of,  660. 

deposit,  payment  of  on  shares  in  abortive  scheme,  204. 
fraud,  repudiation  on  ground  of,  568. 
delay  in  allotting,  548. 
transfer  of,  116. 
calls, 

who  liable  to  pay,  116. 

payment  of,  229. 

action  for,  116,  548. 

interest  on,  116, 117. 

defences  to  actions  for,  548,  549. 

when  may  be  set-off,  549.  ^ 

period  of  limitation  in  action  for,  549. 

B.L.  CS 
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SHERIFF, 

claim  against  a  sheriff  for  not  levying  under  a  v/rit  of  fi.  fa.,  396. 

daim  against  a  sheriff  for  a  false  return  of  nulla  bona  to  a  writ  of&.  fa., 

398. 
claim  by  a  landlord  agai;ist  a  sheriff  for  removal  of  goods  without  payment  of 

rent  due,  398. 
defence  to  an  action  against  a  sheriff  for  not  levying,  denying  the  default  in 

levying,  822. 
the  like  denying  that  there  were  any  goods  within  the  bailiwick,  822. 
the  like  alleging  that  the  plaintiff  countermanded  the  writ,  822. 
defence  to  an  action  for  a  false  return  of  mjQa,  bona,  denying  the  falseness  of  the 

return,  823. 
defence  to  an  action  for  not  levying  or  for  a  false  return,  823. 
defences  by  a  sheriff  to  actions  for  trespass  or  conversion  of  justification  under 
process,  808,  810. 

consolidation  of  law  as  to,  396. 
Hability  of  sheriff  or  his  officer,  396,  397,  399. 
penal  action  against,  396. 
action  for  damages  against,  396. 
money  received  by,  in  execution  of  writ,  200,  203. 
period  of  limitation  for  action  against,  396. 
conversion,  liability  in,  284. 
fees  and  poundage,  397. 
liability  for  removal  of  goods,  398,  399. 
measure  of  damages,  399. 

what  defences  must  be  specifically  pleaded,  822. 
countermand  of  writ,  effect  of,  822. 
priority  of  various  writs,  823. 
return  of  nulla  bona,  823. 

when  a  judgment  must  be  proved  in  support  of  writ,  823,  824. 
And  see  Process 

SHIPPING. 

statements  of  claim : 
for  freight,  231. 

the  like  against  consignee  named  in  bill  of  lading,  232. 
the  like  against  indorsee  of  bill  of  lading,  233,  234. 
for  lighterage,  234. 
for  towage,  234. 

by  shipper  against  shipowner  on  bill  of  lading,  for  damage  and  short  delivery, 
'  234. 
by  indorsee  of  bill  of  lading  against  shipowner  for  not  delivering,  235. 
the  like  with  alternative  daim  for  loss  through  collision,  235. 
by  shipowners  against  indorsee  of  hill  of  lading  for  freight  and  demurrage, 

"  as  per  charterparty,"  235. 
against  charterer  for  freight  under  the  charterparty,  236. 
the  like  for  demurrage  under  a  charterparty,  237. 

by  shipowner  against  charterer  for  detention  beyond  the  demurrage  days,  237. 
the  like  for  not  loading  pursuant  to  charterparty,  238. 
for  injury  to  ship  and  cargo  by  the  defendant's  negligent  navigation,  of  another 

ship,  400 
defences,  &c.  : 
defence  to  a  claim  by  shipowner  against  consignee  for  freight  under  bill  of 

lading,  695. 
the  like  in  an  action  against  indorsee  of  bill  of  lading,  695. 
defence  to  an  action  on  a  bill  of  lading  or  charterparty  for  damage  to  goods  that 

the  demurrage  arose  from  excepted  perils,  696. 
reply  to  preceding  defence  that  the  negligence  of  the  crew  brought  the  excepted 

perils  into  operation,  696. 
reply  to  same  defence  that  those  perils  arose  during  an  improper  deviation 

in  the  voyage,  696. 
defence  that  the  damage  arose  from  the  bad,  condition  of  the  goods  when  received, 

538. 
defence  to  an  action  on  a  hill  of  lading  or  charterparty  for  damage  and  short 

delivery,  697. 
defence  denying  that  the  defendant  kept  the  ship  on  demurrage,  697. 
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SHIPPING  -continued. 
defences,  &o. — continued, 
defence   in  an  action  by  shipowner  against  charterer  for  detention  beyond 

demurrage  days,  697. 
defence  in  a  like  action  where  the  cliarterparty  is  silent  as  to  time,  697. 
defence  to  an  action  against  charterer  far  freight  or  demurrage  that  the  charterer'." 

liability  had  ceased,  698. 
defence  to  an  action  for  freight  to  be  advanced  on  the  sailing  of  the  ship,  denying 

that  the  ship  sailed,  698. 
defence  and  counterclaim  in  an  action  for  freight,  dsc,  that  the  goods  were 

delivered  in  a  damaged  condition,  698. 
defence  to  an  action  against  charterer  for  not  loading  a  cargo  that  the  ship 

was  not  ready  to  load  at  the  appointed  time,  699. 
defence  to  a  like  action  that  the  charterparty  was  cancelled,  700. 
defence  that  defendant  was  prevented  from  completing  voyage  by  excepted 

perils,  700. 
defence  by  shipowner,  for  loss  or  damage  to  goods,  that  the  goods  were  within 
s.  502  (2)  of  the  Merchant  Shipping  Act,  1894.  .700. 

liability  of  carriers  by  sea,  230-235. 

special  contracts,  regulation  of  liability  in,  230,  231. 

negligence,  liability  for,  231,  235,  236,  696. 

obligations  of  shipowners  to  passengers  and  crew,  231. 

implication  of  seaworthiness,  231. 

what  is  meant  by  "  seaworthy,"  231. 

delivery  and  receipt  of  goods,  when  pleaded,  231. 

freight,  who  may  sue  for,  231. 

freight,  payment  of,  232,  698. 

sea  traffic  of  railwaj-  companies,  232. 

bill  of  lading,  232-235,  696. 

charterparty,  232,  236,  237,  696,  700. 

indorsement  of  bill  of  lading,  232,  233. 

exceptions  in  bill  of  lading,  230,  231,  696. 

indorsee,  rights  and  liabilities  of,  233,  235. 

consignee,  rights  of,  233. 

stoppage  in  transitu,  233,  780,  and  see  that  title. 

h\!ia  of  lading  usually  in  sets,  233. 

freight  "  as  per  charterparty,"  235. 

time,  provisions  as  to,  236,  699,  700. 

custom  of  the  port,  236. 

strike,  liability  for  conscLjuences  of,  236. 

dangers  and  perils  of  the  sea,  696. 

lay  days,  demurrage,  237. 

unloading,  rights  and  liabilities  as  to,  237. 

collision,  damages  for,  399,  400. 

period  in  which  action  for  damages  may  be  brought,  399,  400. 

goods  shipped,  when  seller  entitled  to  payment,  679. 

deviation,  696,  697. 

clauses  for  cesser  of  liability  of  charterer,  698. 

warranty  as  to  place  of  ship,  690. 

when  charterer  justified  in  not  loading  ship,  699. 

defences  for  not  loading,  699,  700. 

war,  declaration  of,  700. 

liability  of  owners  for  loss  or  damage,  700,  701. 

mode  of  enforcing  claims,  701. 

defence  of  compulsory  pilotage,  824. 
And  see  Cabkieb  ;  Insubahce. 

SHOOTING, 

claim  far  disturbance  of  a  right  of  shooting,  400. 

objection  on  the  ground  that  the  agreement  relied  on  is  void  under  the  Ground 
(?ame.4c<,  1880.. 453.  594. 
grant  of  right  of,  400. 
action  for  money  due  under  grant  of,  400. 
right  of  free  warren,  400. 
revocable  licence  to  shoot,  400. 
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SROOTING— continued. 

action  for  disturbance  of  right  of,  400. 
effect  of  Ground  Game  Act,  1880.  .401. 

SLANDER, 

claim  for  words  imputing  felony  to  the  plaintiff  with  a  claim  for  special  damage , 

401. 
claim  for  words  imputing  drunkenness  to  a  schoolmaster,  403. 
claim  for  words  imputing  had  work  to  a  contractor,  403. 
claim  for  words  not  actionable  without  proof  of  special  damage,  404. 
the  like  with  an  innuendo  that  the  words  used  imputed  the  criminal  offence 

of  cheating  at  cards,  404. 
tlte  like,  imputing  that  the  plaintiff  had  brought  a  blackmailing  action,  404. 
the  like  by  an  agent  of  the  British  Museum  with  an  innuendo  that  the  words 
complained  of  imputed  the  indictable  offence  that  he  had  ivrongfuMy  appro- 
priated property  belonging  to  the  Museum,  405. 
he  like  by  a  jockey  for  words  charging  him  with  unfair  and  dishonest  riding, 

40S. 
defence  of  justification  in  u,  general  form  where  the  alleged  libel  or  slander 

consists  of  a  specific  charge  stated  with  particularity,  769. 
defence  to  an  action  for  words  imputing  incompetence  to  a  contractor,  with  a 

claim  of  privilege,  824. 
defence  denying  the  publication  and  the  innuendo,  justifying  the  uiords  ivithout 
such  innuendo  and  objecting  that  the  words  are  not  actionable  udthout  proof 
of  special  damage,  826. 
defence  admitting  the  publication  and  the  libellous  nature  of  the  words  in  their 

ordinary  meaning,  and  claiming  a  duty  to  make  the  publication,  826. 
defence  of,  justification,  827. 

defence  where  the  words  charged  are  alleged  with  an  innuendo  that  they  impute 
a  criminal  offence,  denying  the  meaning  imputed  and  alleging  that  the  words 
were  merely  vulgar  abune,  827. 
defence  of  absolute  privilege,  828. 

distinction  between,  and  libel,  342. 

defamatory  words,  when  actionable  without  special  damage,  401,  402, 

404. 
unfitness  for  public  office,  words  imputing,  401. 
injury  to  profession,  trade,  &o.,  what  is,  402. 
special  damage,  claim  for,  402,  825. 

publication  to  person  not  named  in  statement  of  claim,  402,  825. 
repetition  of  defendant's  words,  825. 
mode  of  pleading,  402. 
innuendo,  402,  825,  827,  916. 
particulars,  402. 

joinder  of  parties  in  actions  for,  278,  279. 
effect  of  mere  denial,  455. 
"  falsely  and  maliciously,"  traversing,  824. 
justification  of  words  in  ordinary  meaning,  826. 
absolute  privilege,  828,  909. 
qualified  privilege,  825. 
plea  of  fair  comment,  825. 

objection  in  point  of  law  on  ground  of  want  of  special  damage,  825. 
words  imputing  criminal  offence,  827.  828. 
vulgar  abuse,  827,  828. 

when  statement  of  claim  will  be  struck  out,  909. 
And  see  Libel  ;   Notice  in  Mitigation  of  Damages  ;    Slander 
on  Title, 

SLANDER  OF  TITLE, 

claim  for  words  denying  the  plaintiffs  title  to  his  land,  405. 
declaration  in  an  action  for  slander  of  tide  to  goods,  400. 

what  constitutes  slander  of  title,  345,  405,  708,  769. 

what  plaintiff  must  prove,  405. 

no  action  lies  without  actual  damage,  345. 

particulars  to  be  given,  345,  405,  406. 

actual  words,  necessity  for  pleading,  405. 

action  for,  survival  of,  418. 
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SOCIETIES, 

I.  Building  Societies  : 

commencement  of  claim  by  or  agahut  an  iricorporated  building  society,  239. 
statutes  in  force,  239. 
how  to  sue  and  be  sued,  238. 

when  jurisdiction  of  Supreme  Court  ousted  by  the  rules,  238. 
"  disputes,"  meaning  of,  238. 
Avhen  want  of  jurisdiction  to  be  pleaded,  701. 
application  to  stay  the  action,  701. 
deposits  or  loans,  receipt  of,  238. 
personal  liability  of  directors  or  officers,  238. 
liability  of  society,  238. 

II.  Friendly  Societies : 

commencement  of  claim  by  a  friendly  society,  239. 

the  like  where  the  trustees  have  died  since  writ  issued  and  new  ones  liave  been 
appointed,  240. 

statute  in  force,  239. 

vestment  of  property,  239. 

how  to  sue  and  defend,  239. 

mode  of  settling  disputes,  239,  240. 

when  jurisdiction  of  Supreme  Court  ousted,  239. 

when  want  of  jurisdiction  to  be  pleaded,  701. 

defence  of  want  of  registration,  701. 

defence  of  want  of  authority,  701. 

III.  Industrial  and  Provident  Societies  : 

statutes  in  force,  240. 
effect  of  registration,  240. 
settlement  of  disputes,  240. 
defence  of  want  of  registration,  701. 

IV.  Loan  Societies  : 

statutes  in  force,  240. 
how  to  sue  and  defend,  240. 
defence  of  want  of  registration,  701. 

V.  Trade  Unions : 
commencement  of  claim  by  or  against  a  trade  union,  241. 
statutes  in  force,  240,  241. 
vestment  of  property,  241. 
how  to  sue  and  defend,  241. 
registration,  effect  of,  241. 
rules  in  restraint  of  trade,  701. 
when  Court  has  no  jurisdiction,  241. 

And  see  Restraint  op  Trade  ;  Trade  Dispute. 

SOLICITOR, 

claim  by  a  solicitor  for  work  done,  c&c,  242. 

claim  by  a  client  against  Ms  solicitor  for  negligence,  242. 

the  like  for  negligent  advice  and  misrepresentation  as  to  ini'estment^,  243. 

defence  to  an  action  by  a  solicitor  for  professional  charges  and  disbursements, 

702. 
defence  to  a  like  action  that  the  plaintiff  teas  not  a  duly  qualified  solicitor,  702. 
defence  that  the  plaintiff  did  not  deliver  a  signed  hill  of  costs  a  month  before 

action,  702. 
defence  by  a  solicitor  to  claim  by  valuer  for  making  a  valuation  for  an  action, 
704. 

summary  jurisdiction  over  solicitors,  242. 

when  solicitor  may  sue,  242,  702,  703. 

Uability  of,  242,  243,  704. 

lien  of,  778. 

specially  indorsed,  what  claims  may  sue,  242. 

mode  of  pleading  in  actions  against,  for  negligence,  242. 

retainer  of,  702. 

qualification  of,  702. 

unqualified  person  acting  as,  702. 

defence  of  no  signed  biU  of  costs,  703. 

agreements  as  to  costs,  703,  704. 
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set-off  of  costs,  704. 

when  period  of  limitation  begins  to  run,  704. 

town  agent,  liability  for  conduct  of,  242. 

liability  of,  to  witness,  260,  704. 

liability  of,  to  experts,  704. 

maintenance,  what  agreements  of,  are  illegal  for,  639,  640. 

tender  to  a,  710. 

SPECIAL  DEFENCE,  444,  453-455,  881. 

SPECIAI.  INDORSEMENT, 

example  of  special  indorsement,  44. 

what  precedents  are  specially  indorsed,  47. 

writ  with,  may  be  delivered  during  long  vacation,  46. 

of  liquidated  demand,  43,  925. 

advantages  of,  45,  46,  862. 

is  a  statement  of  claim,  39,  45,  46. 

amendment  of,  923. 

claim  for  interest  in,  44. 

time  for  delivery  of  defence  to,  6,  13,  46,  442. 

signature  of,  45. 

what  it  must  contain,  45. 

appearance  to,  442. 

of  claim  for  recovery  of  land,  44,  879,  882,  883,  925. 

of  claim  for  mesne  profits,  44,  879,  882,  925. 

of  claim  for  re-entry  on  forfeiture,  885,  925. 

of  claims  on  negotiable  instruments,  43,  44,  80,  925. 

SPECIFIC  PERFORMANCE, 

claim  for  specific  performance  of  a  contract  to  deliver  ascertained  goods,  220. 

defence  to  action  for  specific  performance,  683. 

counterclaim  hy  purchaser  for  specific  performance  of  an  agreement  for  the 

sale  of  land,  682. 
counterclaim  fen-  specific  performance  in  action  for  recovery  of  land,  899. 

claim  for,  40,  42 

jurisdiction  of  King's  Bench  Division,  40,  43,  222. 

counterclaim  for,  43,  898. 

of  contracts  of  personal  service,  194. 

of  contract  for  sale  of  land,  222,  683. 

of  contract  for  sale  of  goods,  43,  220. 

of  lease,  876,  898. 

grounds  for  refusal,  900. 
And  see  Landlord  and  Tenant  ;    Recoveuy  or  Land. 

SPIRITUOUS  LIQUORS, 

defence  that  the  debt  was  for  spirits  sold  in  quantities  of  less  value  than  twenty 
shillings,  593. 

STAKEHOLDER,  201. 

STAMP, 

stamp  objection  when  pleaded,  705. 

STANNARIES,  763,  764. 

STATEMENT  OF  CLAIM, 

example  of  statement  of  claim,  2. 

statement  of  claim  where  the  writ  is  specially  indorsed,  44. 
commencements  of  claims, 
by  a  plaintiff  who  had  sued  by  a  uirong  name,  31. 
against  a  defendant  who  Itad  been  sued  by  a  wrong  name,  31. 
amended  statement  of  claim,  31. 
by  a  surviving  joint  contractor,  32. 
after  change  of  parties,  and  an  order  for  new  parties,  32. 
where  one  only  of  several  defendants  appears,  and  judgment  has  been  entered 

against  the  others,  32. 
by  a  person  suing  on  behalf  of  a  class,  33. 
where  the.  action  has  been  removed  by  certiorari /rom  an  inferior  Court,  33. 
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general  principles,  1,  13,  28-31,  33^6. 

in  action  of  contract,  29. 

in  action  of  tort,  29. 

in  actions  for  recovery  of  land,  29,  879,  880. 
heading  of,  29. 
special  headings,  31. 
delivery  of,  7,  13,  46,  926,  930. 
time  of  delivery  of,  13,  40,  930. 
leave  to  deliver  a,  6,  46. 

delivery  of,  in  default  of  appearance,  6,  7,  12,  13,  31. 
amending  writ,  30,  31,  34,  39,  920,  930. 
parties,  names  of,  21,  31,  and  see  Parties. 
character  in  which  parties  sue  or  are  sued,  21,  30,  31,  130. 
body  of,  33. 

special  indorsement,  39,  45,  46,  and  see  that  title. 
venue,  39. 

damages,  claim  for  in,  8,  37,  38,  and  see  Damages. 
particulars,  34,  and  see  Pabtioxtlars. 
amendment  of,  34,  440,  443,  477,  880,  920-924,  935. 
claim  for  relief  in,  29,  34,  39,  477,  880,  and  see  Relief. 
striking  out,  12,  441,  908-913. 
And  see  Pleading. 

STATUTE   OF  FRAUDS.    See  Fbatos,  Statute  of. 

STATUTES  OF  LIMITATION.    See  Limitation,  Statutes  op. 

STATUTORY  AUTHORITY,  431,  857. 

defence  justifying  under  statutory  powers,  837. 
And  see  Trespass. 

STATUTORY  DUTY,  37,  277,  278,  364,  794. 

STAYING  PROCEEDINGS, 

until  joinder  of  proper  parties,  22. 

on  ground  of  want  of  jurisdiction,  701. 

on  bankruptcy,  72,  509,  510,  512. 

on  ground  of  agreement  to  refer  to  arbitration,  502. 

effect  on  counterclaim,  932. 

STEP  IN  ACTION, 
what  is,  441. 
taking,  waives  Irregularity,  441,  879,  907. 

STOCK  EXCHANGE, 

claim  by  a  stockbroker  for  money  paid,  commission,  (fee,  244. 

claim  by  a  stockbroker  for  differences,  (fee,  245. 

claim  against  a  stoclcbroker  for  differences,  246. 

daim  against  a  stockbroker  for  not  purchasing  according  to  order,  247. 

claim  against  a  stockbroker  for  ivrongly  closing  the  plaintiff's  account,  247. 

claim  against  outside  brokers  employed  to  buy  and  sell  on  the  exchange  for 

not  so  buying  and  selling,  248. 
claim  for  the  price  of  shares,  229. 

claim  by  vendor  against  purchaser  for  not  accepting  the  shares,  229. 
defence  to  a  claim  by  a  stockbroker  for  commission  and  for  differences,  (fee, 

705. 
a  like  defence  setting  out  the  terms  of  employment  and  alleging  breaches  of 

duty  as  broker,  with  a  counterclaim  for  damages,  705. 
the  like  that  the  plaintiffs  were  employed  to  sell  when  there  was  a  profit,  that 

they  failed  to  do  so,  with  a  counterclaim  for  damages,  706. 
defence  that  the  stockbroker  wrongly  closed  the  defendant's  account,  707. 
defence  by  outside  brokers  to  claim  for  not  buying  and  selling  in  accordance 
with  the  terms  of  their  employment  on  the  London  Stock  Exchange,  708. 
duty  of  broker,  104,  244,  245,  248,  705. 

contracts  with  jobber  on  London  Stock  Exchange,  244,  705,  706. 
infant,  contract  with,  198,  199,  245. 
implied  authority  of  broker,  245. 
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indemnity  of  broker,  103,  245. 

outside  dealers,  708. 

"  contango  "  and  "  backwardation,"  245. 

time,  rules  as  to,  245. 

what  broker  undertakes  to  do,  247. 

duty  of  employer,  247. 

carrying  over,  245,  246. 

closing  accounts,  247. 

measure  of  damages,  247. 

securities  deposited  as  cover,  247. 

repudiation  by  employer,  248. 

defence  of  gaming,  705. 

stamping  of  contract  note,  705,  708. 

STOPPAGE  IN  TRANSITU, 

defence  of  stoppage  in  transitu  by  an  unpaid  vendor,  740. 
right  of,  233,  740,  780. 

STREET.    See  Highway. 

STRIKING  OUT  PLEADINGS, 

powers  of  Court,  12,  26,  908,  911,  929,  934. 
application  for,  441,  476,  908-913. 
statement  of  claim,  12,  441,  908-913. 
defence,  440,  476. 
counterclaim,  460,  462,  466,  908. 
amended  pleading,  921. 

SUBPCENA.    See  Witness. 

SUBROGATION,  159,  165,  607. 

SUMMONS  FOR  DIRECTIONS.    See  Dibkctioks. 
SUNDAY  TRADING,  709. 

SUPPORT  OF  LAND, 

claim  for  damage  caused  by  taking  away  the  support  of  plaintiffs  land  by 

mining,  407. 
the  like  with  an  alternative  claim  for  compensation  uiider  a  lease,  408. 
the  like  for  damage  to  land  and  buildings,  408. 
the  like  alleging  wrongful  and  negligent  removal  of  support,  409. 
the  like  where  the  working  was  under  a  lease  giving  a  right  to  work  mines 

subject  to  certain  conditions,  409. 
claim  for  taking  away  from  plaintiff's  house  the  support  to  which  it  was  entitled 

from  an  adjoining  house,  410. 
the  like  against  the  owner  of  adjoining  house  and  the  builders  employed  by 

him,  411. 
denial  of  plaintiff  s  possession  of  premises,  829. 
denial  of  the  removal  of  support,  829. 
defence  alleging  a  right  to  let  down  the  surface,  829. 
defence  alleging  title  in  defendant  to  make  iJie  excavations,  die.,  complained  of 

on  condition  of  leaving  support,  which  was  left,  830.  ■ 
defence  denying  facts  alleged  by  plaintiff  as  constituting  his  title  to  support, 

830. 
defence  denying  alleged  damage,  and  alleging  that  the  damage,  if  any,  was 

not  caused  by  the  acts  of  defendant,  831. 
defence  denying  alleged  damage  arose  from  the  acts  of  defendant,  and  alleging 

that  it  arose  from  the  acts  of  defendant's  predecessor  in  title,  831. 
defences  to  actions  for  injury  to  the  reversion  :  see  Reversion. 
right  to  support,  373,  374,  406,  830. 
easement,  acquisition  of,  406,  409. 
right  to  support  of  subterraneous  water,  406,  407.  431. 
damages,  407. 
future  subsidences,  407. 
mode  of  pleading,  407,  408. 
mines,  subsidence  caused  by,  407,  409,  431. 
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right  to  support  of  buildings,  408. 

statutes,  deeds,  or  doouments,  destruction  of  natural  rights  by,  409. 

separate  subsidences,  831. 

obligations  between  adjoining  householders,  410, 

defence  to  claims  in  respect  of,  830. 

mere  denial  of  averments,  effect  of,  830. 

damage,  denial  of,  831. 

SURCHARGE  AND  FALSIFY,  42,  486. 

SURETY.    See  Bill  of  Exchange  ;  Conteibtttion  ;  Gxtabantee. 

SURREBUTTER, 

delivery  of,  479. 

SURREJOINDER, 

delivery  of,  479. 

SURRENDER, 

defence  of  a  surrender,  621. 

the  like  by  operation  of  law,  622. 

what  constitutes  a  surrender,  621. 

TAX, 

defence  as  to  part  of  rent  claimed  of  a  deduction  for  property  tax,  619. 
right  to  deduct  property  tax,  619. 
deductions  by  tenant  of  payments  or  charges  on  land,  619. 

TENANTS  IN  COMMON, 

when  action  for  an  account  lies  between,  47. 
when  one  may  maintain  trespass  against  another,  422,  840,  841. 
when  one  may  maintain  conversion  against  another,  739. 
And  see  Trespass. 

TENDER, 

defence  of  tender  before  action,  711. 

defence  of  tender  where  the  tender  was  made  by  cheque,  711. 

reply  that  a  sum  larger  than  the  amount  tendered  was  due  in  respect  of  an  entire 

cause  of  action,  711. 
reply  to  a  defence  of  tender  before  action,  denying  that  the  defendant  was  ready 

and  willing  to  pay  the  debt,  711. 
re'ply  to  a  defence  of  lien,  of  a  tender  of  the  debt  before  the  detention  or  conversion 
of  the  goods,  779. 

defence  of,  what  constitutes,  709. 

defence  of,  mode  of  pleading,  710,  712. 

how  and  when  made,  299,  300,  709,  710,  711. 

to  or  by  one  of  several  joint  creditors  or  debtors,  710. 

by  or  to  an  agent,  710. 

effect  of  successful  plea  of,  710. 

costs,  effect  as  to,  710,  711. 

plea  of,  to  a  counterclaim,  711. 

with  defence  of,  money  must  be  brought  into  Court,  710,  711. 

what  may  be  tendered,  711. 

after  impounding,  747. 

in  case  of  distress  damage  feasant,  747. 

TENDER  OF  AMENDS, 

defence  of  tender  of  amends  under  the  Public  Authorities  Protection  Act, 

1893.. 832. 
defence  in  an  action  for  trespass  by  cattle  of  disclaimer  of  title,  and  tender  of 
amends,  833. 

statutes  giving  right  to,  811,  832. 

right  to,  under  Public  Authorities  Protection  Act,  1893.  .811,  832. 
effect  of,  799,  832. 
payment  into  Court,  832. 
accord  and  satisfaction,  what  may  be,  832. 

statutory  defence  to  actions  for  trespass  to  land  of  disclaimer  of  title 
and  tender  of  amends,  833. 
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THIRD  PARTY, 

third  party  notice,  472,  473. 

claim  by  defendant  against  third  party,  473. 

defence  of  third  party,  474. 

third  party  procedure,  468-471. 

when  procedure  applicable,  468. 

third  party  notice,  468,  469,  471. 

claims  for  indemnity,  469,  471. 

claims  for  contribution,  469,  471. 

defendant's  claim,  extent  of,  469. 

plaintiff  and  third  party,  serving,  469. 

service  out  of  jurisdiction,  469. 

appearance  by,  469. 

objections  of,  to  proceedings,  469. 

defendant  may  apply  for  directions,  469,  470. 

mode  of  trial,  470. 

judgment,  power  to  enter,  470. 

counterclaim,  position  of,  as  to,  470,  471,  478. 

failure  to  apply  for  directions,  470. 

married  woman,  position  of,  470. 

plaintiff  as  defendant  on  counterclaim,  position  of,  470 

liberty  to  defend,  470,  471. 

payment  into  court  by,  471. 

pleadings  by,  471. 

fourth  party,  bringing  in,  471. 

co-defendant  as,  471. 

costs  against,  471. 

injunction  against,  338. 
And  see  Contbibtjtion  :  Indemnity. 

TICKET,     See  Caimibb. 

TIME, 

when  of  essence  of  contract,  223,  679,  680. 
month,  meaning  of,  14,  78,  680,  885. 
reasonable,  109,  236,  271. 
immemorial,  742. 
And  see  Delay. 

TIME  FOR  PLEADING, 

general  rules  as  to,  13-15,  935. 

extension  of,  14. 

hours  for  service  of  pleadings,  15. 

for  delivery  of  Statement  of  Claim,  13,  40,  930. 

Defence,  6,  13,  46,  442,  475,  931. 

Counterclaim,  463. 

Reply,  13,  466,  475,  933. 

Further  Reply,  478. 

Rejoinder,  &c.,  479,  934. 
effect  of  amendment  of  pleading,  923,  935. 
after  delivery  of  particulars,  919,  927. 
Long  Vacation,  935. 


TITLE, 


mode  of  pleading,  184,  185,  448,  820,  879,  880,  890-895,  912. 

pleading  title  in  another,  838,  839,  870,  872. 

disclaimer  of,  624,  874. 

proof  of,  871,  872,  879. 

when  cannot  be  disputed,  172,  181,  023. 

possession,  when  sufficient  proof  of,  448,  449,  837,  871,  872,  880,  891, 

897,  898. 
freehold,  839. 
leasehold,  890. 
paramount,  623. 
by  assignment,  182,  890. 
of  heir  or  devisee,  892. 
implied  agreement  to  show  a  good,  680,  681. 

And  see  Deolakation  ;  Recoveky  of  Land  ;  Sale  of  Land, 
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TITLE  DEEDS,  293. 


TOLLS, 

claim  as  to  fair  and  market  tolls,  250. 

declarations  under  former  system  for  market  tolls  and  stallage,  250. 
right  of,  how  granted,  360. 

TORTS, 

mode  of  pleading,  29,  36. 

distinction  between  actions  for  wrongs  and  actions  on  contracts,  4. 
universal  rights,  pleading  breach  of,  36. 
eiroumstanees  in  which  committed,  pleading,  38. 
indemnity  against,  151,  and  see  Indemnity. 
option  to  sue  in  contract  or  for  wrong,  201,  206,  320,  740,  746. 
defence  that  wrongful  act  amounts  to  crime,  206,  750,  788,  844. 
joint,  17,  27. 

contribution  between  joint  tort-feasors,  124,  199. 
release  by  one  of  several  joint  tort-feasors,  815,  816. 
And  see  Conspjeaoy. 

TRADE  DISPUTE, 

claim  for  damages  and  injunction  against  persons  who  hy  threats  and  coercion 
procure  the  plaintiff's  servants  and  workmen  to  leave  their  employment,  and 
his  customers  to  cease  dealing  with  him,  411. 
claim  for  lorongfuUy  and  maliciously  inducing  servants  or  customers  of  plaintiff 

to  break  their  contracts  with  plaintiff,  412. 
claim  for  damages  to  trade  by  a  conspiracy,  413. 

claim  for  damages  and  injunction  for  inducing  persons  to  break  contracts, 
and  to  refuse  to  contract  mth  the  plaintiff,  415. 
contractual  relations,  interference  in,  412. 
actions  by  members,  assistance  of  trade  union  in,  352. 
conspiracy  to  injure,  causing  injury,  413. 
particulars  of,  916. 
acts  of  individual,  413. 
conspiracy  to  induce  giving  of  notice,  413. 
conspiracy  to  abstain  from  contracting,  413. 
watching  and  besetting,  414. 
Trade  Disputes  Act,  1906.  .415. 
actions  against  Trade  Unions,  415. 
And  see  Conspieaoy  ;  Societies. 

TRADE  FIXTURES, 

defence  justifying  removal  of  trade  fixtures,  821. 
See  Reveesion. 

TRADE  LIBEL.    See  Slander  op  Title. 

TRADE  MARK, 

claim  for  the  infringement  of  a  trade  mark,  claiming  an  injunction  and  an 

account  or  damages,  417. 
defence  to  an  action  for  the  infringement  of  a  trade  mark,  833. 
defence  to  an  action  by  the  assignee  of  a  trade  mark,  denying  the  assignment. 

833. 

defence  to  a  like  action  that  the  trade  mark  was  not  registered,  834. 
statutes  in  force  relating  to,  417. 
what  is  a,  417. 

registration  of,  417,  833,  834. 
action  for  infringement,  417,  418. 
facts  giving  right  to,  when  pleaded,  36. 
special  damage,  necessity  for,  418. 
survival  of  action,  418. 
joint  owners,  who  may  sue,  418. 
infringement  of,  834. 
particulars  of  infringement,  918. 
assignment  of,  834. 
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TRADE  UNION, 

commRTuyement  of  statement  of  claim  by  or  against  a  trade  union,  241. 
how  may  be  sued,  20,  241,  415. 
not  legal  persons,  20. 
And  see  Societies,  V.  :  Trade  Dispdte. 

TRAFFIC, 

claim  for  expense  caused  to  a  highway  authority  by  extraordinary  traffic,  331. 
defence  to  such  a  claim,  756. 
And  see  Highway. 

TRAVERSE. 

examples  of  traverses,  445. 

definition  of,  444,  453,  837. 

how  it  differs  from  special  defence,  453,  881. 

must  be  specific,  445,  447,  928. 

exceptions  thereto,  448,  449. 

comprehensive,  448,  476. 

dangers  of  a  too  literal,  449,  450,  834. 

allegations  which  should  not  be  traversed,  445,  446,  447,  837,  931. 

partial  traverse,  444,  445. 

to  compel  proof,  447. 

TRESPASS, 

I.  To  Goods. 

claim  for  trespass  to  goods,  419,  420. 

denial  of  the  seizure,  834. 

denial  of  the  plaintiffs  property  in  the  goods,  834. 

defence  setting  up  a  jus  tertii,  835. 

defence  of  leave  and  license,  764. 

defence  that  the  defendant  was  joint  owner  of  the  goods  with  the  plaintiff,  739. 

defence  justifying  the  removal  of  goods  encumbering  the  defendani's  premises, 

835. 
defence  justifying  the  talcing  and  detaining  of  cattle  which  had  strayed  on 

the  defendant's  close,  836. 
defence  under  a  bill  of  sale,  729. 
forms  of  plea  under  the  old  system,  836. 

what  constitutes  an  act  of,  419. 

action  for,  295,  298,  300,  419. 

what  must  bo  pleaded,  36,  38. 

Umitation  of  actions  for,  784. 

what  possession  necessary  to  maintain  action,  419,  834. 

trustee,  position  of,  419. 

what  is  evidence  of  right  to  possession,  41 9,  834. 

when  jus  tertii  may  be  set  up,  419,  835. 

literal  traverse,  effect  of,  834. 

what  defences  must  be  specially  pleaded,  834. 

right  to  remove  goods  of  another,  835. 

cattle  damage  feasant,  835,  836. 

reply  as  to  defect  in  fences,  836. 

justification  as  servant  of  another,  836. 
^»d  see  Conversion';  Distress. 

II.  To  Land,  &c. 

claim  for  trespass  to  land,  421. 

the  like  claiming  an  injunction,  422. 

claim  for  trespass  to  a  house  and  seizure  of  furniinre  therein,  422. 

claim  for  trespass  to  coal,  423. 

claim  for  trespass  to  a  fishery,  317. 

oth^r  forms  for  trespass  to  land,  423. 

forms  of  declaration  under  old  system  of  pleading,  424. 

denial  of  the  breaking  or  entry,  837. 

defence  justif fling  under  statutory  powers,  837. 

denial  of  plaintiff's  property  in  the  land,  838. 

defence  justifying  under  the  authority  of  the  owner,  838. 
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II.  To  Land,  &c. — continued. 

defence  that  the  land  was  the  freehold  of  defendant,  839. 

defence  justifying  the  entry  for  the  purpose  of  removing  an  unlawful  obstruction 

and  counterclaiming  damages  far  the  obstruction.  465. 
defence  justifying  under  a  bill  of  sale,  720,  731. 
defence  that  the  land  was  situate  abroad  and  that  the  English  Courts  had  no 

jurisdiction  to  adjudicate  upon  the  claim,  763. 
defence  justifying  the  trespass  to  abate  a  nuisance,  800. 
defence  stating  the  defendant's  title  under  demise  from  the  person  seised  in  fee, 

defence  by  oumer  of  a  house  and  his  servant  justifying  entering  the  house 

and  removing  plaintiff's  goods,  840. 
defence  that  the  freehold  belonged  to  plaintiff  and  defendant  as  tenants  in 
common,  and  that  the  acts  complained  of  were  merely  an  erercise  of  the 
defendant's  rights  as  such  tenant  in  common,  840. 
defence  of  leave  and  licence,  764. 
defence  of  payment  into  Court,  807. 
defence  to  actions  by  reversioners :  see  Reversion. 
defence  to  an  action  for  a  trespass  by  cattle  that  the  trespass  was  caused  by 

defects  in  the  plaintiff' s  fences  which  he  was  bound  to  repair,  750. 
defence  to  an  action  for  trespass  and  destruction  offences  that  the  fences  were 

an  obstruction  to  the  defendant's  right  of  common,  842. 
defence  to  an  action  for  trespass  by  cattle,  of  disclaimer  of  title  and  tender  of 

amends,  833. 
defence  to  an  action  for  trespass  justifying  an  entry  to  remove  an  obstruction 

to  the  defendant's  ancient  lights,  783. 
a  like  defence  with  a  counterclaim  for  damages  for  wrongfuUy  erecting  the 

obstruction  and  for  a  mandatory  injunction  for  its  removal,  842. 
defence  to  a  claim  for  damages  and  an  injunction  that  the  building  was  the 
chancel  of  a  church  and  that  the  defendant  as  vicar  was  entitled  to  possession 
thereof,  842. 
defence  to  an  action  for  an  injunction  against  entering  on  the  plaintiff's  land, 
justifying  the  defendant's  acts  as  done  in  exercise  of  rights  acquired  by  actual 
or  presumed  grant,  or  under  the  Prescription  Act,  1832 . .  842. 
form,  of  plea  justifying  a  trespass  under  a  prescriptive  right  of  fishery,  751. 
other  defences  of  justification,  843m. 

what  constitutes  act  of  trespass,  420,  873. 

jurisdiction  of  English  courts,  763. 

when  actionable  without  negligence,  420. 

what  can  be  subject  of,  421,  422,  763. 

what  plaintiff  must  prove,  421,  839. 

continuance  of  trespass,  420,  905. 

possessory  title,  when  necessary,  421,  838. 

possession,  when  sufficient  proof,  422,  837,  and  see  Possession. 

actual  entry,  when  necessary,  421. 

eviction  of  occupier,  421. 

removal  of  trespasser,  845,  846. 

jus  tertii,  422,  835,  839. 

waste,  distinction  between,  and,  427. 

rights  of  tenants  in  common  and  joint  tenants,  422,  840,  841. 

to  land  situate  abroad,  422. 

coal,  trespass  to,  423. 

mesne  profits,  872,  873. 

limitation  of  actions  for,  784. 

entry  to  abate  nuisance,  800,  801,  and  see  Nuisance. 

claim  for  damages  for,  in  action  of  replevin,  393. 

disturbance  of  right  of  free  warren,  400. 

judgment  in  action  for,  effect  of,  761. 

justification  should  be  specially  pleaded,  800,  801,  838. 

Public  Authorities  Protection  Act,  1893,  when  applicable,  813. 

traverse,  effect  of,  455,  837,  838. 

defences  that  must  be  specially  pleaded,  837,  838,  841 . 

"  not  guilty  by  statute,"  838. 

where  defendant's  title  is  freehold,  839,  840. 

reply  of  subsisting  term,  840. 
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sport,  how  far  a  justification,  842,  843. 
liberum  tenementum,  839. 
leave  and  licence,  841. 

statutory  defence  of  disclaimer  of  title  and  tender  of  amends,  833. 
trespass  by  animals,  311,  420,  835,  and  see  Fence. 
And  see  Ntjisance  ;  Process. 

III.  To  the  Person. 

claim  for  assault  and  battery,  424. 
claim  for  false  imprisonment,  425. 

claim  against  a  railway  company  for  assault  and  false  imprisonment,  426. 
claim  for  assault  in  forcibly  ejecting  plaintiff  from  a  public  meeting,  426. 
denial  of  the  assault  alleged,  843. 
denial  of  the  arrest  alleged,  844. 

defence  that  trespass  was  caused  by  inevitable  accident,  845. 
defence  of  leave  and  licence,  764. 

defence  that  the  acts  complained  of  were  done  in  self-defence,  845. 
reply  thereto  that  plaintiff  was  lawfully  endeavouring  to  prevent  defendant 
from  trespassing  on  plaintiffs  land,  and  defendant  thereupon  committed 
acts  complained  of,  846. 
defence  by  master  and  servant  that  acts  complained  of  were  done  in  defence 

of  master's  land,  846. 
defence  that  acts  complained  of  were  done  by  defendant  in  defence  of  his  house, 

847. 
defence  that  acts  complained  of  were  done  in  defence  of  possession  of  goods, 

847. 
defence  justifying  an  arrest  and  imprisonment  on  suspicion  of  felony,  848. 
defence  justifying  assault  in  stopping  an  affray  and  to  preserve  the  peace,  850. 
defence  justifying  imprisonment  to  prevent  an  assault  on  defendant  and  to 

preserve  the  peace,  850. 
defence  justifying  an  arrest  for  a  felony  committed  by  plaintiff,  850. 
defence  by  a  railway  company  to  an  action  for  assault  and  false  imprisonment, 

851. 
defence  by  a  railway  company  to  an  action  for  an  assault  in  Meeting  plaintiff 
from  one  of  their  carriages  that  he  was  unlawfully  travelling  without  a  ticket, 
852. 
defence  justifying  the  detaining  of  a  passenger,  852. 
defence  justifying  ejecting  plaintiff  from  a  public  meeting,  853. 
forms  of  plea  under  the  old  system,  847,  851,  853,  854. 

former  action  of,  4. 

battery,  what  constitutes,  424. 

assault,  what  constitutes,  424. 

imprisonment,  what  constitutes,  425. 

giving  in  charge  to  policeman,  425. 

distinction  between  trespass  and  malicious  prosecution,  425. 

action  for  false  imprisonment,  425,  849,  916. 

liability  of  party  and  of  solicitor,  425. 

acts  by  command  of  Crown,  425. 

remand  of  magistrate,  425. 

effect  of  mere  denial  of,  455,  843. 

limitation,  period  of,  784,  855. 

mode  of  pleading,  36,  455,  843. 

mitigation  of  damages,  844. 

reply  in  nature  of  new  assignment,  844. 

plea  that  acts  sued  for  constitute  felony,  844. 

stay  of  proceedings,  844. 

inevitable  accident,  845. 

leave  and  licence,  845,  853. 

self-defence,  845. 

self-defence,  reply  to  defence  of,  845. 

right  of  owner  to  use  force,  845,  846,  847. 

assault  in  defence  of  possession,  846. 

excessive  force  against  trespass,  846. 

partial  justification,  844. 

justification,  846,  84S. 
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justification  of  an  arrept  and  imprisonment,  848,  850. 

the  like  by  a  constable,  848. 

justification  under  Lunacy  Acts,  849. 

justification  under  process :  see  Pkooess. 

statutory  protection  of  public  authorities  and  ofiioials,  849. 

duty  of  person  making  arrest,  849. 

previous  hearing,  851. 

expelling  person  from  Court,  or  from  church,  851. 

persons  travelling  on  railway  without  a  ticket,  852,  853. 

pubUo  meetings  and  liability  of  chairman,  853. 

detention  of  workman  refusing  to  work,  854. 

TROVER, 

former  action  of,  4. 
And  see  Convebsion. 

TRUCK  ACTS,  712. 

TRUST, 

claim  on  a  specially  indorsed  writ,  44,  925. 

TRUSTEE, 

actions  by  or  against,  as  representing  the  estate  or  property,  20. 
period  of  limitation  in  actions  against  trustees,  632,  633. 
counterclaim  against,  462. 
for  married  woman,  147. 
trust  money,  207. 

express  trust,  meaning  of  the  term,  632. 
And  see  Bankruptcy. 


UNDERWRITING, 

defence  that  the  defendant  only  became  liable  to  apply  for  shares  under  an 
underwriting  agreement,  and  is  only  liable  to  subscribe  for  a  quota  of  the 
shares,  550. 

And  see  Company  ;  Shakes. 

UNDUE    INT'LUENCE, 

plea  of  undue  influence,  713. 
definition  of,  713. 

must  be  specially  pleaded,  713,  913,  927. 
what  defendant  may  prove,  713. 
duress,  undue  influence  not  amounting  to,  713. 

USE  AND  OCCUPATION, 

claim  for  use  and  occupation  of  a  house  and  land,  171. 

defence  of  denial  of  the  use  or  occupation,  617. 

defence  that  the  use  and  occupation  were  not  by  permission  of  plaintiff,  618. 

defence  that  the  tenancy  was  under  an  express  agreement;  &c.,  618. 

action  for  use  and  occupation,  171-173,  901,  902. 

defences  thereto,  172,  617. 


VENUE, 

fixed  by  order,  39. 
local  venue,  814. 


WAGER.    See  Gaming. 

WAIVER,  ,  ,       .      , 

claim  against  a  virongdoer  waiving  the  tort  and  claiming  the  proceeds  as  money 

received,  205. 
reply  or  defence  of  waiver  of  notice  to  quit,  622,  900. 
defence  of  waiver  of  right  to  have  payment  otherwise  than  by  cheque,  711. 
defence  to  an  action  for  conversion,  of  waiver  of  tart,  740. 
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defence  of  waiver  of  a  forfeilure,'%aO. 

reply  of  waiver  to  a  counterclaim  for  liquidated  damages,  716. 

when  pleaded,  215. 

of  irregularity,  441,  879,  907. 

of  tort,  suing  for  proceeds,  201,  206,  320,  740,  746. 

of  absence  of  juriBdiotion,  764. 

of  Uen,  778. 

of  notice  of  action,  799. 

of  forfeiture,  874,  900. 

of  right  to  particulars,  918. 

of  performance  of  condition  precedent,  122,  261. 

of  condition,  251. 

WAR, 

articles  of,  11. 
foreign,  11. 

effect  of  declaration  of,  700. 
And  see  Alien  Enemy. 

WARRANT, 

execution  of  292. 
And  see  Police  ;  Process. 

WARRANTY, 
statements  of  claim : 
for  the  breach  of  a  warranty  of  a  horse,  251. 
for  breach  of  warranty  and  fraud  on  sale  of  a  horse,  252. 
forbreachof  warranty  of  the  quality  of  goods  sold  and  delivered,  with  a  claim 

for  costs  incurred  in  defending  an  action  brought  by  a  sub-vendee,  253. 
for  breach  of  a  contract  to  supply  goods  of  a  specified  description,  254. 
the  like  where  there  has  also  been  a  breach  by  non-delivery  of  part  of  the  goods 

sold,  220. 
for  breach  of  warranty  on  a  sale  of  goods  by  description  and  sample,  255,  256. 
for  breach  of  implied  warranty  that  goods  sold  and  supplied  by  the  defendant 
in  the  course  of  his  business  for  a  particular  purpose  were  reasonably  fit 
for  that  purpose,  257,  258. 
for  breach  of  implied  warranty  to  supply  wholesome  milk,  258. 
for  breach  of  warranty  on  a  sale  of  goods  by  sample,  258. 
f(rr  breach  of  warranty  of  title  and  quiet  possession  on  a  sale  of  goods,  259. 
for  breach  of  warranty  and  fraud  as  to  its  sanitary  condition  on  letting  a  house, 

180. 
claim  for  misrepresentation  on  sale  of  a  public-house  with  alternative  claims 
for  fraud  and  breach  of  warranty,  320. 
defences : 
defence  to  an  action  for  breach  of  warranty,  713. 
defence  to  an  action  for  the  price  of  goods  sold  by  sample,  that  the  goods  were 

not  equal  to  sample,  672,  675. 
defence  to  a  like  action  that  the  goods  were  sold  with  an  express  warranty  and 

did  not  correspond  with  such  warranty,  672. 
the  like  with  counterclaim  for  special  damages  for  the  breach  of  warranty, 

673. 
defence  of  breach  of  warranty  as  to  quality  and  fitness  and  counterclaim  for 
damages,  674. 

codification  of  law  by  Sale  of  Goods  Act,  1893.  .250. 

what  amounts  to  a  warranty,  250. 

when  action  lies  on  a,  250. 

distinction  between  conditions  and  warranties,  251. 

rights  of  buyer  in  cases  of  breach  of,  251,  254,  320. 

measure  of  damages  for  breach  of,  252. 

special  damage,  right  to  recover,  253. 

inspection,  opportunity  of,  251,  254,  259. 

warranty  as  to  sanitary  state  of  a  house,  180. 

implied  warranty  or  condition  as  to  quality  or  fitness,  251,  257,  259. 

patent,  on  assignment  of,  212. 

voyage  policy,  implied  warranties  in  a,  602,  603. 

sale  by  description  or  by  sample,  264,  258,  259,  672. 
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condition  that  goods  are  fit  for  the  purpose  for  which  bought,  257. 
sale  under  patent  or  trade  name,  257 
warranty  implied  by  usage,  257. 
statutory  warranties,  257. 
food  for  human  consumption,  257. 
pawnbrokers,  warranty  on  sales  by,  259. 
distress,  on  goods  sold  under,  259. 
And  see  Sale  of  Goods. 

WARRANTY  OF  AUTHORITY.    See  Agent;  Company. 

AVASTE, 

claim  for  voluntary  or  commissive  waste  in  a  dwelling -lioiise,  426. 

claim  for  permissive  waste  in  a  dwelling-house  againtt  a  tenant  for  years, 

bound  by  the  terms  of  his  tenancy  to  repair,  428. 
claim  for  voluntary  waste  in  woods,  hedges,  <S:c.,  429. 
other  forms,  429. 
denial  of  waste,  855. 

defence  to  an  action  by  a  landlord  denying  the  tenancy,  855. 
defence  to  an  action  by  a  landlord  against  his  tenant  for  removing  fixtures 
from  a  dwelling-house,  jtistifying  the  removal  of  them,  as  tenant's  fixtures, 
821. 
the  like  in  respect  of  trade  fixtures  erected  and  affixed  by  the  tenant,  821. 

action  for  waste,  427. 

who  may  sue,  427. 

parties  in  actions  for,  20. 

voluntary  or  permissive  waste,  426. 

what  amounts  to,  426,  855. 

trespass,  distinction  between,  and,  427. 

duty  to  repair,  effect  of,  427. 

tenant,  liability  of,  427. 

local  usage  or  custom,  427. 

vested  interest  in  reversion,  when  necessary,  427. 

tenant  in  common,  position  of,  427. 

representative  actions,  428. 

equitable  waste,  action  for,  428. 

measure  of  damages  in  action  for  waste,  428. 

injunction,  when  granted,  428. 

ameliorating  waste,  428. 

working  mines  opened  before  tenancy,  855 

period  of  limitation,  855. 
And  see  Beveksion. 

WATER  AND  WATERCOURSE, 

claim  for  disturbance  of  the  plaintiff's  natural  right  to  the  fiow  of  a  stream  by 
obstructing  and  diverting  the  water,  432. 

claim  for  disturbance  of  a  prescriptive  right  to  the  flow  of  water  for  a  mill,  433 . 

claim  for  penning  back  the  water  of  a  stream  on  to  the  plaintiffs  land.  434. 

claim  by  a  riparian  proprietor  for  a  nuisance  by  pollution  of  the  water  in  a 
river,  claiming  an  injunction  and  damages,  434. 

claim  against  a  waterworks  company  for  wrongfully  erecting  a  reservoir  and 
polluting  the  water  of  a  stream,  435. 

form^  of  declaration  under  the  old  system,  434. 

defence  to  an  action  for  disturbance  of  water  rights  denying  plaintiff's  possession 
of  the  land,  t&c,  85G.  ,  .       „„, 

defence  to  a  like  action  by  a  reversioner  denying  the  reversion,  821. 

defence  denying  the  right  to  the  watercourse,  <Scc.,  857. 

difcnee  of  a  right  under  the  Prescription  Act,  1832,  to  use  the  water  for  agri- 
cultural purposes,  857. 

the  like  to  use  the  water  for  a  mill,  S57.  ,-,        .     .  -n  ana 

defence  of  a  prescriptive  right  at  common  law  to  use  the  water  for  a  mill,  »o». 

defences  to  an  action  for  the  pollution  of  water,  dkc,  where  plaintiff  claims  an 
injunction  and  damages,  858. 
rights  of  riparian  proprietor,  429,  856. 
use  of  the  water,  429,  430. 
nature  of  rights,  430. 
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WATER   AND   WATERCOURSE— contimacrf. 
ownership  of  bed  of  stream,  430. 
ownership  of  bed  of  navigable  river,  430. 
encroachments  on  beds  of  rivers,  430. 
underground  water,  430. 

appropriation  of  water  in  undefined  streams,  430,  431 . 
fouling  water,  431,  856. 
mining  operations,  &c.,  effect  of,  431. 
artificially  bringing  water  on  to  land,  431. 
Act  of  God  or  vis  major,  431. 
effect  of  statutory  authority,  431,  857. 
right  of  discharging  water  on  to  another's  land,  431,  432. 
artificial  stream  of  water,  right  to,  432,  856,  857. 
natural  stream  in  artificial  channel,  432. 
abandonment  of  water  rights,  432. 
actions  by  reversioners,  395. 

claim  for  disturbance  of  water  rights,  how  pleaded,  432. 
pollution  of  stream,  when  actionable  as  a  nuisance,  434,  43?. 
injunction,  when  claimable,  430. 
neglect  of  sanitary  authority  to  drain,  435. 
powers  of  County  Courts  under  Rivers  Pollution  Acts,  436. 
what  defences  must  be  specifically  pleaded,  856. 
rights  acquired  under  Prescription  Act,  856. 
prescription  at  common  law,  856. 
proof  of  right,  how  construed,  856. 
removal  of  obstructions  from  public  navigable  river,  857. 

WAYS, 

claim  for  obstructing  a  private  right  of  way,  437. 

claim  for  placing  on  a  highway  an  obstruction  over  which  the  plaintiff  fell, 

384,  385. 
denial  of  plaintiff's  possession  of  a  messuage  or  land  in  respect  of  which  the 

right  of  way  is  claimed,  858. 
denial  of  an  alleged  title  by  enjoyment  to  a  right  of  way  and  averment  that  the 

user  was  not  of  right,  859. 
defence  of  a  private  right  of  way  under  the  Prescription  Act,  1832 . .  860. 
a  like  form  specifically  justifying  the  removal  of  fences,  and  other  alleged  acta 

of  trespass,  860. 
defence  of  a  private  right  of  way  by  prescription  at  common  law,  861 . 
defence  of  a  private  right  of  vmy  by  non-existing  grant,  861. 
defence  of  a  private  way  of  necessity,  863. 
defence  of  a  public  right  of  way,  864. 

a  like  defence  specially  justifying  the  removal  of  obstructions,  865. 
reply  to  a  defence  of  right  of  way  that  the  acts  complained  of  were  in  excess  of 

the  alleged  right,  die.,  866. 
forms  of  pleas  under  the  old  system,  861,  863,  864,  866,  867. 

public  and  private  rights  of  way,  36,  437. 

action  for  obstruction,  437. 

mode  of  pleading  rights  of  way,  36,  437,  860,  864. 

ways  by  user  and  ways  by  express  grant,  437. 

grants  of  ways,  when  implied,  437. 

position  of  tenants  of  common  landlord,  437. 

defences  to  actions  for  obstruction  of  ways,  how  pleaded,  858,  860. 

deviation,  when  justifiable,  859. 

obligation  to  repaii-,  859. 

provisions  of  s.  2  of  the  Prescription  Act,  1832.  .859. 

enjoyment  as  of  right,  859. 

adverse  interruption,  859,  861. 

justifications  under  right  of  way,  860,  861. 

justification,  how  pleaded,  860,  861. 

of  right  of  way  by  prescription  at  common  law,  801. 

right  of  way  by  lost  grant,  861,  862. 

express  grants  or  reservations  of  rights  of  way,  862. 

grant  by  owner  of  the  two  tenements,  862. 

way.s  of  necessity,  863. 

extinguishmont,  86H. 
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WAYS — continued. 

when  the  termini  need  be  stated,  860,  864. 

limited  dedication  of  highway,  864. 

particvdars  of  dedication,  865. 

estoppel  by  previous  judgment  against  plaintiff  on  indictment  for 

obstructing,  865. 
removal  of  obstructions  from  pubUo  highway  or  from  public  navigable 

river,  379.  ^  r  -e 

trespass,  when  use  of  way  amounts  to,  866. 
efiect  of  joinder  of  issue,'866,  867. 

WEIGHTS  AND  lilEASURES,   11. 
WIFE.    See  Httsband  and  Wipe. 
WILL, 

precise  words  may  have  to  be  pleaded,  10. 
ATld  see  Executor  ;  Heir  and  Devisee. 

WITNESS, 

claim  against  a  witness  for  not  attending  in  pursuance  of  a  subvama,  438 
defei^  to  the  above  action  that  the  testimony  of  the  defendant  was  not  material, 
868. 

witness,  rights  of,  against  person  by  whom  he  is  subpoenaed  260 

solicitor,  liability  of,  to,  260. 

conduct  money,  recovery  of,  260. 

remedies  against  witness  for  not  attending,  438,  439. 

actual  damage,  necessity  for,  438. 

defences  for  not  attendmg,  868. 

privilege  of  witness  as  to  defamatory  statements,  439. 

WORK, 

statements  of  claim : 
for  work  done  and  materials  provided,  261. 

the  like  by  a  builder,  262. 

by  a  servant  against  a  master  for  salary  or  wages  due,  193. 

by  an  agent  for  remuneration  for  work  done,  51. 

the  like  by  an  auctioneer,  66. 

by  a  broker  for  commission,  &c.,  103. 

by  a  carrier  for  carriage,  107,  111. 

by  a  medical  practitioner  for  medical  attendance,  die,  197. 

by  a  solicitor  for  work  done,  <fcc.,  242. 

by  stockbroker  for  work  done  in  purchasing  shares  for  commission,  244. 

the  like  in  purchasing,  selling,  and  carrying  over  shares,  245. 

for  preventing  plaintiff  completing  a  coniradfcrr  work,  262. 

for  work  under  contract  with  alternative  on  a  quantum  meruit,  263. 

for  breach  of  contract  to  do  work,  263. 

for  using  bad  materials,  <fec.,  264. 

the  like  against  a  workman,  265. 

for  not  using  reasonable  care  and  skill  in  repairing  a  motor  car,  265. 
against  an  architect  for  negligent  work,  266. 
against  a  solicitor  for  negligence,  242,  243. 
against  a  medical  attendant  for  negligence,  377. 
defences,  &c.  : 
defence  to  an  action  for  the  price  of  work  done  and  materials  provided,  714. 
defence  of  accord  and  satisfaction  by  work  done,  483. 
defence  to  a  claim  for  work  and  labour  done,  677. 
defence  with  counterclaim  for  damages  for  using  inferior  materials  and  not 

completing  the  work  according  to  contract,  714. 
defence  that  payment  was  only  to  be  made  on  the  certificate  of  the  architect,  and 

that  he  had  not  certified,  3,  715,  717. 
defence  that  extras  were  only  to  be  paid  for  if  ordered  by  the  architect  in  vrriting, 

and  that  the  claim  is  for  extras  not  so  ordered,  715. 
defence  and  counterclaim  to  an  action  for  work  and  materials,  716. 
reply  to  the  preceding  defence  and  counterclaim,  716. 

defence  to  a  claim  on  a  building  contract  stating  non-performance  of  a  condition 
precedent  and  counterclaim  for  penalties  and  breach  of  contract,  717. 
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WORK — continued. 

defences,  &c. — continued, 
defence  that  the  plaintiff  was  employed  subject  to  conditions  not  fulfilled  and 

counterclaim  for  damages,  719,  721. 
the  like  to  a  claim  by  a  sub-contractor  against  the  contractor,  723. 
defence  to  claim  by  the  personal  representative  of  an  architect,  that  he  was 

negligent,  with  a  counterclaim  for  such  negligence,  725. 
defence  to  claim  for  work  against  a  part  owner  of  a  ship  who  denies  liability, 
726. 

claims  for  work  done,  &c.,  how  pleaded,  260,  261,  917. 

claim  for  materials,  when  recoverable  as  goods  sold,  260. 

executor,  liability  of,  for,  134. 

what  contracts  for  work,  &c.,  are  within  Sale  of  Goods  Act,  1893. . 
260. 

work  done  under  special  contract,  260. 

consequences  of  rejection,  260. 

where  remuneration  contingent  on  completion,  260,  261. 

quantum  meruit,  261. 

exousal  of  performance,  261. 

rescission,  rights  on,  261. 

architect's  certificate,  when  a  condition  precedent,  261. 

fraud,  effect  of,  261. 

implied  contract  to  use  reasonable  skiU,  265. 

implied  contract  as  to  price,  714. 

exorbitant  and  unfair  prices,  particulars  of,  714. 

extra  work,  715. 

liquidated  damages  for  delay,  716. 

defence  that  delay  was  caused  by  act  or  default  of  employer,  716. 

defence  of  negligence  and  inferiority  of  work,  714,  715. 

building  contracts,  effect  of  stipulations  in,  716. 

WORKMAN, 

claim  against  a  workman  for  using  bad  materials  and  workmanship,  265. 
See  Master  and  Servant  ;    Trade  Dispute  ;  Work. 

WORKMEN'S  COMPENSATION  ACTS,   791,  792. 
See  Master  and  Servant. 

WRIT.    See  Process  ;  Sheripp. 

WRIT  OF  SUMMONS, 
indorsement  of,  6. 
special  indorsement,  see  that  title. 
amendment  of,  923. 

amendment  of,  by  statement  of  claim,  30,  31,  34,  39,  920,  930. 
non-appearance  to,  45,  and  see  Default  op  Appearance. 
duration  of,  630. 
renewal  of,  630. 

matter  arising  after :  see  Defence  after  Action. 
service  of,  on  wrong  person,  30. 
in  action  of  ejectment,  883. 

WRONG.    See  Torts. 


THE    END 
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